Torts (Personal)

Battery
Battery Restatement
“An actor is subject to liability to another for battery if
1. he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
2. a harmful contact with the person of the other directly or indirectly results.”
Breakdown
1. Act 
2. Intent 
3. Contact
I. Act- “a voluntary contraction of muscles”
· External manifestation of the actor’s will
· Just standing by is not considered an act
· Speech can constitute an act where D verbally harasses P, or directs someone else to strike P, or verbally sets in action to harm P
1. i.e. sic-ing your dog on a P 
Act Restatement Requirement “The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.”
Sullivan (bank murder) (act, battery)
· Bank didn’t provide security, and robber came back and killed Sullivan
· Held: Cannot be held liable for a tort for not acting; must be an affirmative action; no duty to act

II. Intent    -  “intent to cause harmful or offensive contact with the person of another or a third person, or apprehension of immediate harmful or offensive contact”
	Vosburg (student kicker) (intent, battery)
· Boy kicks another boy during in classroom (not in playground) when teacher calls class to attention; sustains injuries
· Held: If the intended act is unlawful, the intention to commit it must necessarily be unlawful (e.g. kicking someone) (outside of normal decorum)
· “Thin Skull Rule” - liable for all of it, whether or not he could have foreseen it - liable for unintended consequenecs if you meant to do act
· Caudle v. Betts (Christmas shock) (Battery Intent, Think Skull Rule)
1. shocks employee at Christmas party with auto electrical conductor - sustains injuries; D’s liability extends to resulting harm (whether or not meant to)
Transferred Intent.  - if intent leads to battery, can extend to third parties if you end up harming them instead
Hall v. McBryde (neighbor drive by case) (Battery, Intent, Transferred)
· Accidentally shoots uninvolved neighbor while firing at drive-by shooters
· Held: Intent element satisfied (was intending to shoot)
	*Not all courts accept transferred intent doctrine
	Rubino v. Ramos (dance fight) (Battery, Intent, Transferred)
· Boyfriend gets in argument at dance and gets hit with broken glass; bystander injured by glass unintentionally
· Held: Transferred intent not applied bc touching of bystander inadvertant/accidental; instead analyzed based on negligence cause of action
Intent and Motive. - not intending to offend and actually helping is said to be irrelevant for intent for battery
- Clayton v. New Dreamland Roller Skating Rink (broken leg helper) (battery, intent, motive) - sets broken limb despite P’s protests; Held: commits a battery

	Garrett v. Dailey (baby boy chair) (battery, intent)
· P pulled away chair from where D was intending to sit
· Held: Go find out if he had knowledge with substantial certainty;  Doing a harmless act by itself does not constitute intent, only where there is knowledge by the one doing the act that the act will cause contact or apprehension does it constitute intent (eg moving chair) (NEED KNOWLEDGE WITH SUBSTANTIAL CERTAINTY contact will happen)
Ellis v. D’Angelo (babysitter injured) (battery, intent, infancy)
· 4 year old pushes down babysitter and injures her; held liable
· Held: If you have the capacity to form the intent, then you can be held liable; wrongdoer held liable rather than innocent parents
**If act is not automatically unlawful, then must establish knowledge with substantial certainty**

	Standard of Care for Sporting Events. 
Restatement. “Players, when they engage in sport, agree to undergo some physical contacts which could amount to assault and battery absent the players’ consent”
Hackbart v. Cincinnati Bengals (football injury) (battery, intent)
· Hackbart was injured after a play was called
· Held: Liable for battery; violated recklessness standard; outside of stream of play - set bar a little higher than day to day life
Gauvin v. Clark (butt-ended hockey stick) (battery, intent)
· during a hockey match, butt ends opponent in the abdomen in violation of safety standards, who sustains major injuries
· Held: Not liable; Recklessness Disregard of Safety standard - Personal injury cases arising out of an athletic event must be predicated on reckless disregard of safety
**Consider competing policies: protecting players v. staying out of the way of the game**

Insanity. 
McGuire v. Almy (insanity patient) (battery, intent)
· insane patient hits caretaker with furniture; caretaker sues for battery
· Held: insanity is not a defense for intentional torts; knowledge with substantial certainty
. Does insanity constitute defense against an intentional tort?
. acknowledging act, but affirmative defense → so look at intent
. This rule stands as a matter of policy
· Because of policy, keeps those that are caring for the person accountable… and
· Keeps an insane person from having free reign to do whatever they want.
	Polmatier v. Russ (son-in-law kills father-in-law) (battery, intent)
· son-in-law beats father-in-law with bottle then shoots him with rifle; found later in woods naked and with infant daughter
· Held: acquitted of murder by reason of insanity, but in civil case liable 

3. Harmful Contact
Restatement: Battery: Offensive Contact
1. An actor is subject to liability to another for battery if
a. he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and
b. an offensive contact with the person of the other directly or indirectly results.
An act which is not done with the intention stated in subsection (1)(a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm.

- If only offensive, need proof of intent
- Minority opinion: Sometimes unpermitted touching is enough to constitute battery even when harmful or offesnive contact was not intended
	White University of Idaho (piano player injured) (battery, intent, contact, minority)
· Professor touches P’s shoulders while P playing piano - P suffers severe, unexpected injuries 
· Held: D intended to cause unintended touching, and did not intend harmful/offensive contact still liable for battery
McCracken v. Sloan (secondhand smoke) (offensive contact, battery)
· P says injured him by smoking cigars in his presence despite his objections
· Held: In a crowded world, a certain amount of personal contact is inevitable and must be accepted; secondhand smoke typically fails for lack of intent (battery only if D deliberately blows smoke in face of P)
· Cannot erect a “glass cage”
Cohen v. Smith (hospital naked body) (offensive contact, battery)
· P informs hospital that P is prohibited from being seen naked by a male; during c-section male nurse observes and touches naked boyd
· Held: constitutes a battery; “contact is offensive if it “offends a reasonable sense of personal dignity”
· difference bw riding on a bus and being bumped into?

Extension of your body.  - batteries can include offensive contacts with objects closely associated with one’s person.
	Fisher v. Carrousel Motor Hotel
· employee of hotel grabs P’s plate and shouts offensive racial insult
· Held: battery; satisfied “contact” element with items closely associated to the body
Holdren v. General Motors Corp 
· greeting P with rolled up sheet of paper not battery bc not offensive contact “human interaction involves greeting”
	Respublica v. De Longchamps
· striking cane held by French ambassador satisfies contact element
· knocking, snatching, touching something connected satisfies if offensive (Morgan v. Loyacomo)

Battered Woman’s Syndrome. “A battered woman is one who is repeatedly physically or emotionally abused by a man in an attempt to force her to do his bidding without regard for her rights.” (Giovine v. Giovine) 
	Cusseaux v. Pickett - Four Part Test
1. involvment in marital/marital-like intimate relationship
2. physical/psych abuse abuse perpetrated by dominant partner over extended period
3. abuse has cuased recurring physical/psych injury of course of relationship, AND
4. past or present inability to take any action to improve/alter situation unilaterally

Assault
Act, Intent, Imminent ApprehEnsion
Liability for assault if a person:
1. Acts
2. intending to cause a harmful or offensive contact with the person of another or a third person, OR an imminent apprehension of such contact
3. The other is thereby put in such imminent apprehension
	
1. Attempted battery or 		2. Threatened battery

1. Acts
No physical contact required. 
I de S and Wife v. W de S (hatchet man) (act)
· D comes to tavern one night with hatchet; bangs on door with hatchet; P sticks head out window, D swings hatchet at her and misses
· Held: D is liable; assault does not require physical contact
2. Imminent Apprehension. (pretty strict req)
Threat and Assault. 
Brooker v. Silverthorne (g-d telephone operator) (act, imminent apprehension)
· D uses abusive and threatening language over telephone; P becomes mentally and physically ill; sues for assault
· Held: D not liable - no imminent threat; threat v. assault; traditionally not liable for mere words; threat has future implications, not imminent ones

· to be considered an assault, threat must be of such of a nature and made under such circumstances as to affect the mind of person of ordinary reason and firmness OR person susceptible to fear and actor making the threat knew and took advantage of it
· also, conditional threats not sufficient

Threats of violence. 
Strict:
Dickens v. Puryear (tells to leave state) (imminence, act)
· D beats up P, then threatens to kill him unless leaves state; P then set free
· Held: Not liable; Latter threat not one of immediate harm; but threat for future 
Brower v. Ackerley (weird nightly phone calls) (imminence, act)
· several anonymous threatening phone calls like “I’m going to ____”
· Held: not assault; no imminent threat
Smith v. Gowdy (nailing house up) (imminence, act)
· P and husband living on D’s property; husband dies, D’s son says must leave or going to nail shut the door and brought out hammer, saw, nails; no threat of physical force against her; stopped when she told him to
· Held: does not constitute sufficient immediate threat; reluctance of the law to give cause of action for mere words
Cucinott v. Ortmann: Ds, carrying blackjacks, threatened P’s with immediate bodily harm unless Ps
· vacated the premises
· Held: for Ds. Mere words insufficient to establish assault
More pliable. 
Vetter v. Morgan (female in van at night) (act, imminence)
· female P alone at 1:30 am stops van at stoplight; car pulls up next to her, male passengers scream vile obscentities, shake fist, obscene gestures; threatened to remove her and spat on van door, but did not get out of car
· Held: Sufficient if it appears there will be no significant delay; enough that P believed was capable of immediately inflicting contact unless prevented by fight or flight
  Holcombe v. Whitaker (crazy already married husband) (act, imminence)
· Wife of Husband still married to first wife; threatens to kill her if she takes him to court; breaks into her apt, soaks clothes with iodine
· Held: satisfies as assault; person “not free to compel another to buy safety with compliance which there is no legal right to impose”
 Allen v. Hannaford: D pointed unloaded gun at P
· Ruled assault: P did not know gun was not loaded

Intentional Infliction of Emotional Distress
Restatement for IIED
1. Actor intended to inflict ED or that he knew or should have known that ED was the likely result of his conduct
2. that the conduct was “extreme and outrageous” was “beyond all possible bounds of decency” and was “utterly intolerable in a civilized community”
3. that the actions of the defendant were the cause of the plaintiff’s distress
4. that the emotional distress sustained by the Plaintiff was “severe” and of a nature “that no reasonable man could be expected to endure it”
Outrageous Conduct Causing Severe Emotional Distress
1. One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm
a. So outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim, “Outrageous!” 
2. Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress:
a. to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, OR
a. to any person who is present at the time, if such distress results in bodily harm

IIED:
	1. Engages in extreme/outrageous conduct
	2. intentionally or recklessly AND (KWSC) (Knowledge with substantial risk)
	3. conduct causes severe Emotional Distress

· Outrageous: must be utterly intolerable in a civilized community
· Power relationships & victim vulnerabilities – the more control D has over P, more likely D’s conduct will be deemed outrageous) (victim’s vulnerability to a particular to a particular form of harassment)
· Defining severity. No longer by physical symptoms
· Must be reasonable and justified under circumstances (or particular susceptibility)
· Employment/Employees Relationship.
· Employee may be terminated for any reason 
· But manner of termination of an at-will employee may satisfy outrage
· Most courts require malicious behavior accompanying discharge
· Racial and Gender-Based Abuse – now constitutional issues, not IIED (Title VII issue)
· Liability to Bystanders (third parties) (like transferred intent Transferred Intent for B&A)
· To a member of person’s immediate family who is present at the time
· To any other person who is present at the time, if distress results in bodily harm
· Common Carrier and Innkeeper Liability for Insult.
· Lower threshold for outrageousness (nature of job of transporting job)
· humiliation suffices

Agis v. Howard Johnson Company (sad waitress fired) (IIED, act)
· Restaurant employer starts firing waitresses in alphabetical order until they say who is stealing; P is fired; sustains mental and emotional distress and lost wages)
· Held: for P to go prove allegations; ED does not need to included bodily harm
Corbett v. Morgenstern (power relationships; vulnerability of victim)
· psychotherapist initiated sex relationship with client who was abused sexually as a child
· Held: IIED

Frequent contexts IIED invoked:
1. Threats of violence. 
	Ruiz v. Bertolotti (Threats of violence)
· D’s repeatedly threating to injure P’s and children unless they move out of all-white neighborhood
· Held: IIED affirmed
2. Bill Collectors.  – some courts more lenient on such practices
	- some states have enacted statutes prohibiting certain debt collection practices
3. Children, Pregnant Women.
	Johnson v. Woman’s Hospital (fetus jar) (vulnerable)
· P’s baby dies – D shows P the fetus in a jar despite telling P child would be given dignified burial
· Held: IIED affirmed
Wall v. Pecaro (pregnant lady) (vulnerable)
· Doctors pressure P to consent to unnecessary surgery to remove portions of hed and terminate viable pregnancy
· Held: pregnancy makes her particularly susceptible and held D liable for IIED
4. Harrassment; following.
	Van Duyn v. Smith (harrassment, following)
· anti-abortion protester for two years follows P at home and office, protesting, confronting, constantly following her, interferes for travel
· Held: sufficiently outrageous to sustain a claim IIED
Gillespie v. Brooklyn Heights R. Co (common carrier)
· P asked distracted conductor for her change; conductor calls P names
· Held: IIED – humiliation suffices
Haile v. New Orleans (common carrier)
· conductor calls P a “big fat woman” had no business sitting in front of car
· Held: P recovers for humiliating language
Hustler Magazine v. Falwell (public officials)
· includes picture of religious leader having sex with his mother; leader sues for IIED
· Held: 1st Amendment – higher threshold for public figures and officials (unless false statement)

False Imprisonment
1. Acts
2. Intending to confine the other
3. Act results in confinement
4. Other is conscious or harmed by it

Confinement:
- Overbearing of P’s will (duress)/ induce a reasonable person to believe 
- Compelling another to accompany/taking another place to place (travel)
- Withholding items P (reasonable person) cannot leave without (i.e., pocketbook)
- False assertion of legal authority to confine
- Force or threats of force
- Physical constraints

*Exception: Shopkeeper’s Privilege
	1) based on a reasonable belief 	
2) accomplished in a reasonable manner 	
3) for a reasonable amount of time
	Issues: mistakenly imprisons someone; racial or ethnic bias
McCann v. Wal-Mart Stores (confinement, FI)
· family held at Wal-Mart accused of stealing; told that police were called & that they had to go with employees; security officer eventually lets them go bc not the family they were looking for
· Held: FI affrmed even though no actual physical restraint
Griffin v. Clark (confinement, FI, travel)
· D’s puts P’s trunk in car; inveigl her to come with them; P misses train; Goes with them and ends up in car accident
· Held: Confinement not limited to one spot; FI
Vassallo v. Town of Wilmington (firefighter fired) (confinement, duress)
· Firefighter called into office for hour long meeting after altercation with female clerk; firefighter fighter fired at the end of the meeting; claims he was afraid to leave for fear of being fired
· Held: fear of discharge of at-will employment does not constitute confinement
Guijosa v. Wal-Mart Stores (shopkeeper’s privilege issues)
· Hispanic kids held because believed to have shoplifted; employees claimed to have seen them take hats
· Racial bias?; also relying on evidence of employees of ones who claimed it

Stalking
1. D engages in a pattern of conduct to follow, alarm, or harass the P
2. the intent of which pattern was to follow, alarm or harass the P
3. P reasonably feared for his/her safety, or the safety of an immediate family member
4. Either
	A. Defendant, made a 
		i. credible threat
		ii. with the intent to place the P in reasonable fear for his/her safety, AND, 
		iii. on at least one occasion, the P clearly and definitively demanded that the D cease and abate his/her pattern of conduct and (iv) the D persisted in his/her pattern of conduct OR
	B. The D violated a restraining order

Definitions:
1. Pattern of conduct – composed of a series of acts over a period of time, however short, evidencing a continuity of purpose.  Constitutionally protected activity is not included within the meaning of “pattern of conduct i.e., protest”

2. Credible threat – menas a verbal or written theat including that communicated by means by an electronic communication devise or a threat implied by a pattern of conduct or a combination of verbal, written, or electronic communicated statements and conduct made with the intent and apparent ability to carry out the threat so as to cause the person who is the target of the threat to reasonably fear for his or her safety or the safety of his or her immediate family 

3. Harass – means a knowing and willful course of conduct directed at a specific person which seriously alarms, annoys, torments, or terrorizes the person, and which serves no legitimate purpose.  The course of conduct must be such as would cause a reasonable person to suffer substantial emotional distress, and must actually cause substantial emotional distress to the person.

*Video Hypo


Intentional Interference with Interests in Property
· Property Torts: 1. Trespass to land, 2. Nuisance, 3. Trespass to Chattel & Conversion
· Property always consists of relationships amoung people (vis a vis the tangible/intangible things)
		Tort – defines the extent of property rights
Tangible property:
1. Real property: land and what is permanently affixed to it (building, etc.)
2. Chattel: personal property (chairs, pens, tree when chopped down, etc.)
Intangible Property:
· Intellectual: also protected, but not in these torts
1. Trespass to Land
Elements of Trespass: (SL)
	1. Act (voluntary or intentional – Snow)
	2. With intent to enter
	3. And does enter the land (of another)
	*Shorthand: unconsented intentional entry on land of another
		Hypo: Joe carries Martha onto owner’s land – Has Martha trespassed?
· Depends on what her state of mind is (forced v. willing)
		Hypo: Driving and hit deer – propelled from car onto property – trespass?
· No, bc no intent
Accident does not constitute trespass (involuntary)
Holmes: MoF is not a defense to trespass
Innocent trespass: reasonable belief that property is your own, then cut down the tree
	Only liable for the cost of the stump of the tree
	*Mitigates damages

Exceptions:
1. Police to arrest
2. Emergency
3. Individuals employed to provide gov’t services; 1st Amendment material
Snow v. City
· Homeowners discover water in basement which was leaking from water line owned by City’s water Co.; sue for negligence, trespass, and strict liability
· Held: City not liable for trespass bc city did not intentionally discharge the water
· since event which constituted entry was not voluntary, no trespass
· Intent is proved by showing D acted voluntarily and that he knew/should have known the result would follow from his act
· must intend the act which in law constitutes invasion of P’s right
Doughtery v. Streep (trespass, mistake)
· Man enters on land to survey, thought it was his
· Held: every unauthorized (therefore unlawful entry) entry is a trespass (entry itself is willed)
Maye v. Yappen (trespass, mistake)
· D owns mining operation and began mining over dividing line
· Held: P has right to damages even though trespass was not wilful in character
· When party has means of ascertaining a boundary line, he is guilty of negligence if he does not
· All trespass presumed willful, burden on D; as bw two trespassers, innocent is less laible
Barnes v. Moore (innocent trespasser)
· D gets rights to cut timber on L’s land; D starts cutting into P’s land (assured by L was his)
· Held: D’s trespass was not “innocent” – did not verify, disregarded warnings, etc.
· If negligent – then value for stumpage of trees
· If reckless or wilful disregard – then manufactured value	
State v. Shack
· Farmer has migrant workers and they live on his farm; says field service worker and lawyer may only assist migrant workers in his presence; they refuse  farmer sues for trespass
· Held: No trespass; property rights do not extend to barring aid from workers who reside there (policy: greater value for human rights)
· Generally, this does not extend to commercial prevailers, but privilege granted by order
· Doesn’t matter if they are illegal immigrants (13th and 14th amends)
Robins v. Pruneyard Shopping
· Public use of privately owned shopping centers parallel to public square as forums for speech-related activities (subject to reasonable regulations)
· Constitutional right to freedom of speech is sufficiently “fundamental”
· Public interest of peaceful speech outweighs property owner rights

2. Private Nuisance
Elements: A thing or activity that
4. substantially and
1. What would be suffered by a normal person (objective)
5. unreasonably interferes with the 
To determine D’s unreasonableness, must balance P’s interest against the Defendant’s:
· P’s interest: gravity of harm done (extent of harm, character of harm, social value that law attached to the type of use or enjoyment invaded, suitability of particular use of enjoyment invaded to the character of the locality, burden on the person harmed of avoiding the harm)
1. Resident’s interest against the pig farm
· D’s interest: Utility of Conduct (social value attached to primary purpose of the conduct, suitability of the conduct to the character of the locality, impracticability of preventing/avoiding the invasion)
1. Social value of the pig farm
2. possessor’s use/enjoyment of his land or interest in his land
Objective or subjective
Zoning and Nuisance: 
· Just because a particular use is authorized by statute or zoning does not immunize D from common law nuisance action.
Exceptions:
· When public good is greater than private good
· No tort for declining property values
· No tort for extra-sensitive people—must be reasonable

Borland v. Sanders
· Recovering lead from car batteries near P’s house; leads to pollution; P suing for trespass
· Held: reverse and remand for new trial (go find out which right is being violated)
· Historical distinction: if could be seen, then trespass, if not, then nuisance
· Now, Force and Energy Test 
· Difference: what interest is being protected: Invasion of possession or Invasion of use/enjoyment

Indirect trespass: (Martin v. Reynolds)
	1. affecting exclusive possession of another’s land
	2. intent to do the act
	3. reasonable foresight that could result invasion of P’s possessory interest (KWSC)
	4. damage to the property (harm) substantial
	* if it was direct trespass, then don’t have to prove harm; if direct, don’t need harm

Remedies for Nusiance
1. Only injunction
2. Postpone conduct (stay)
3. Permanent damages
Boomer v. Atlantic Cement Co.
· D’s own large cement plant, which polluted neighbor’s property; if injunction obtained, then would have to shut down entire plant (so, what remedy entitled to?)
· Held: permanent damages awarded instead of injunction to stop pollution when huge social and private benefit vastly outweigh harm to individual
Right to Farm statutes – limits power of residents in new developments from limiting nearby farming
Nicholson v. Connecticut Halfway House – denied injunction to neighbors of halfway house for parolees

3. Conversion and Trespass to Chattels (SL)
· difference is one of degree  (permanent or substantial interferences or temporary dispossession)
· leads to difference in remedies: damages for reparis or loss of use v. fair market value of the chattel
Conversion Elements
1. D acts
2. Intentional interference (KWSC—can also be SL)
3. With chattel of another
4. Resulting in significant deprivation of another’s property interest
a. No longer can anticipate getting it back

· Conversion is strict liability (mistake, good faith, ignorance, due care not a defense), though P’s damages may be reduced if D returns property or P recovers it
· Objective standard bw conversion and trespass degree

Moore v. Regents
· Doctor uses patient’s cells without telling him for research and commercial development
· Held: No conversion (though could be something else); Moore did not retain possession of cells after removal; balancing of policies
· Policy: courts want legislature to decide (don’t want to extend their power)
· Courts v. Legislature Argument - Institutional competency – courts not competent to decide certain types of questions
· Doctor was engaging in socially useful activities
· Conversion not necessary to protect patients’ rights
U.S. v. Arora
· Researcher in bad faith destroys research cells of another doctor and went against that doctor’s right to control the cells
· Held: Yes, conversion; intentional destruction
· Difference bw Moore and Arora: claiming intangible property interest v. physical tangible object
Rasmussen and Associates, Inc. v. Kalitta Flying Service, Inc.: certificate for modified airplane usurped by D
· Held: intangible objects can still be converted
Pearson v. Dodd
· Former employees go into office, make copies of docs, put back originals, then publish D’s information in their articles
· Held: no conversion; did not substantially deprive P of use of documents (not going to expand conversion); also, another way to remedy
Schmidt v. Stearman (conversion)
· Man not paying rent and leaves for vacation; owner goes onto property and shoots dogs and tells wife to take what she wants (claims he thought renter was gone)
· Question really about whether property actually abandoned or not
· If thought in good faith abandoned, doesn’t matter  SL (same for due care, ignorance, mistake)

Trespass to Chattels elements
1. D acts
2. Intentional interference 
3. With chattel of another
4. Resulting in dispossession or causing damage to chattel (not too substantial)
Mistake not excused (SL)

Intel Corp. v. Hamidi
· Former employee sends thousands of emails to Intel employees through intranet server; no physical damage and took off anyone who asked
· Held: Not liable for trespass to chattels – did not cause actual harm to computers or functionality
· Waste of employees’ time is not injury to chattel
· Compuserve – mass junk emailings slowed down and took up space; yes TtC


Privileges and Defenses to Intentional Harms
Legally Protected Interests:
· Even if P establishes a prima facie case, D may still avoid liability if D can establish an affirmative defense or show engaging in privileged conduct (defenses defeat the prima facie case)
· Ordinarily, D has the burden of establishing elements of affirimative defense
· Privilege – essentially says to P, “even though your interests have been interfered with by D, D is permitted to do so
· When courts recognize a privilege, they are balancing social interests, whether it is better for society to have the privilege or not
· Must also decide scope: broadly or narrowly construed?
Defenses:
· Establishing an affirmative defense is different from merely denying that the prima facie case has been established.
· Legally-recognized justifications & excuses are called defenses.  
· A defendant may have more than one defense
General Characteristics of Affirmative Defenses:
1. Defendant usually has the burden of proving each element of the defense.
2. Defenses usually, but not always, defeat the entirety of the plaintiff’s claim (i.e., they are usually “complete” defenses to liability).  
Examples:  self-defense;  defense of property;  contributory negligence. 
Exceptions to the general statement:  
Privilege of necessity 
Comparative fault (defense to negligence tort)
3. Defenses ordinarily are triggered only if the plaintiff has established a prima facie case of tort liability.

*Note: Since defenses defeat the plaintiff’s prima facie case, expanding the circumstances under which a defendant may assert a defense necessarily cuts back on the circumstances under which the plaintiff may obtain recovery.  
Expanding affirmative defenses is a zero-sum game:  for every defense or expansion of a defense, persons who are injured do not obtain recovery in exactly those instances.

1. Consent (complete)
Generally recognized as a defense to any tort
· 1. Implied: judicially-determined finding that persons acted in a manner which warrants holding that they ‘consented’ to particular invasion of their interests
· has not actually consented, but treated as though she had
· 2. Express: objective manifestation of an actor’s desire
· Hand shake or signing consent for physician to operate on your body
Substituted Consent: incapacity, insanity, infancy
Conditioned Consent:
1. P must prove that consent to normally tortious act was conditioned
2. D violated that condition
3. P must prove at a minimum that D had KWSC that he was acting against the condition
4. P must have suffered harm as a result of the condition violation
5. Consent cannot have been based on collateral matter
Exceptions: 
1. Fraud or duress or misrepresentation or threats are invalid
2. Consent overridden (vitiated or invalidated) (Hudson)
3. Emergency (physician need not obtain patient’s consent prior)

Ashcraft v. King (patient autonomy policy)
· Girl contracts HIV from donated blood during an operation; before the surgery, they met with the doctor and use of family donated blood was discussed; conditional consent to surgery based on use of family blood
· Held: Doctor exceeded scope of consent; yes, battery
· Violated consent and was not collateral matter (matter unrelated to actual surgical procedure)

1. Right to Refuse Medical Treatment
Bouvia v. Superior Court: “every human of adult years and sound mind has a right to determine what shall be done with his own body”
Bartling v. Superior Court – violation of P’s right of self determination when bind wrists of competent P who tries to hasten his own death by discnonnecting ventilator tubes
2. Scope of P’s consent?
Kennedy v. Parrott (paternalism)
· Consents to appendectomy; doctor finds cysts and puctures them during surgery w/out specific consent; later causes issues in her leg
· Held: in major internal operations, consent is general in nature and surgeon may extend to remedy something else (applies when patient is incapable of giving consent and no one with authority immediately available)
Mohr v. Williams (patient autonomy)
Patient’s consent to perform surgery in right ear did not extend to surgery on left ear
3. Implied Consent
O’Brien v. Cunard – stands in line for vaccination and raises arm to recieve vac is implied consent
*Note: lack of patient consent used to be treated as a battery Q, but now is generally treated as negligence cause of action

Hudson v. Craft
Boxing matches hosted in violation of the code bc prize money offered and no license; owner offers young man money to box and P sustains injuries from the match; sues owner for injuries sustained
· Majority view: Consent vitiated
· Minority view: Consent honored (Restatement)	
· Minority exception: Unless policy of the law is to protect people who cannot appreciate the consequences and not only for the interests of the public, consent is invalid (protects a class of people)
· Held: Promoter is liable (Proximate cause); liable regardless of what rule may be as bw the boxers
	
	Moral
	Economic Incentive (Future Looking)
	Paternalism v. Autonomy

	Majority: consent not given effect
	Injured boxer should be able to recover for injuries
	Deterrence: Discourages fight since loser can sue for injuries, and that creates disincentive to hurt another.
	Paternalism: Where the state intervenes to protect people from their own potentially poor judgment (or where people aren’t looking out for their bests interests or can’t)

	Minority (Restatements): consent given effect
	Both Boxers are wrongdoers and law shouldn’t help a wrongdoer recover from another wrongdoer
	Deterrence: Discourages fights since if you fight you cannot sue for injuries. Also, majority approach might promote more fights.
	Autonomy: volente non fit injuria (the wiling participant shouldn’t be able to recover); we should respect the individual’s decision and give effect to it even if it’s a poor decision



Fraud, misrepresentation, failure to disclose:
Hogan v. Tavzel
· Married for 15 years, separate, reconcile, husband gives wife genital warts through consensual sex; he knew about disease, but didn’t tell her
· Held: for wife; consented to sex, but not the disease
Neal v. Neal
· Found out husband has affair while also having sex with wife; would not have consented if had not known about affair
· Held: Substantial mistake going to nature of contact itself or extent of expected harm constitutes a tort, but affair did not affect essential character of contact itself
· not a violation of consent. Not about who the person is, but rather the essential character of the conduct
Brzoska v. Olson: Dentist with AIDS sued for nondisclosure of disease
· Held: no tort if harm cannot be shown

2. Self Defense and Defense of Others (complete)
· Must honestly and reasonably believe in danger of GBI
· Reasonably: objective—what an ordinary person would believe UTC
· Honestly: subjective—relative to the frame of mind of the person UTC
· One must act with reasonable force necessary to repel an attack by another
· One may also kill/wound/inflict GBI if one reasonably believes that they will sustain GBI or death or to defend another
· Rule of proportionality: one may only use the force reasonably believed to be necessary to repel the attack 
· Can’t respond with a deadly threat to a non-deadly force
Types of force:
· Coercive: waving a gun
· Actual
· Great
Defense of Others: intervener can use same force that victim would be allowed to use in his own defense
	Mistake: 3rd party mistakenly believes a victim is being attacked
	1. Intervener reasonably believed UTC victim was being attacked
	2. Shoe-stepping (Minority): Intervener has privilege to defend victim if victim has privilege to defend himself
Self-Defense: can only be used to prevent or avoid an impending battery/assault—not allowed to retaliate for prior force

Courvoisier v. Raymond
· D wakes up in the middle of the night to a group of rioters trying to get into his building; Takes gun out to scare them and fires shots in the air; Police arrive and one advances toward D; D thinks policeman is a rioter and that his life was in danger, so shoots and injures the officer
· Two possible Rules:
· 1. Reasonable mistake in determining that you are being attacked is excused
· 2. Reasonable mistake in determining that you are being attacked is not excused
· Shopkeeper privilige (excused)
· Takes personal property (not excused)
· Tresspass to land (not excused)
· Don’t take into account insanity (not excused
· Held: D must show that he acted honestly in using force AND fears were reasonable UTC AND means made use of were reasonable (Courvoisier Expanded)
· Minority Rule: objective only

Mere Words are Not Enough.
Morneu v. American Oil Co.
· P says “G-D” in an argument with D about car repair; D hits him bc cursed in front of his wife; D claims S-D
· Held: For P; words are not enough to justify a battery
Proportionality.
City of Akron v. Dokes
· D, who believes he is being threatened by his superior, hits superior and breaks his ear drum
· Jury originally instructed that to have S-D must believe will be killed or GBH
· Held: Perception of being killed/GBH not necessary if did not use deadly force
Shires v. Boggess
· Female P on D’s land hits D with a bucket and D strikes her in return
· Held: not necessary that D fearh GBH to trigger S-D; S-D was not out of proportion to injury P inflicted on D first
Robinson v. Dunn
· P is former minister who is not rehired; no longer welcome; attends church meeting and is physically escorted off the premises; P sues for assault and battery
· Held: no batter bc D’s used force with intent to eject a trespasser, not to cause harm

3. Defense of Property (complete)
What level of violence may you exercise?
If in residence, may have privilege of S-D
Must reasonably and actually believe being attacked
Must use reasonable and proportional force
· May threaten to maim/shoot/kill, but not actually do it
· If in your home, no duty to retreat—can use force to repel intruder
· Cannot inflict SBI unless there is a threat to D’s personal safety so as to justify self-defense
Policy: higher value on human life and safety than an owner’s rights in property
Katko v. Briney
· Man owns abandoned piece of property; Sets up spring gun trap in bedroom to prevent trespassers from entering; P enteres and is shot in the leg
· Held: Spring gun not okay; possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person
· Spring gun would only be justified if trespasser was committing a felony of violence or endangering human life by his act (proportionality)
· For punitive damages, D must prove D acted willfully, wantonly, or maliciously

4. Privilege of Necessity (incomplete)
1. D must face a necessity
2. Value of the thing preserved must be significantly greater than the harm caused
· If D has privilege of necessity, general rule that it is INCOMPLETE and must compensate for loss of property
· Applies with special force to preservation of human life
Ploof v. Putnam
· D owns island and dock (servant in charge of both); boat owner sailing with family when violent storm occurs; ties boat to dock to save family and boat; servant untied the boat and property destroyed, family sustains injuries
· Held: D liable through his servant; Boat owner had privilege of necessity
Mouse’s Case
· D throws out P’s casket and contents from boat during a storm to save passengers
· Held: lawful for D to cast P’s stuff bc lives in danger; everyone bears the loss to safeguard a life
· Vincent v. Lake Erie Transportation Co. 
General Average Contribution Rule: (not a landlubber rule) maritime rule says a master of a ship may jettison some of the cargo to save the ship and the remaining cargo; person whose cargo is tossed receives a pro rata compensation from the other parties, including the owner, so that the economic loss is shared equally
· Creates less bias in what is being thrown overboard; more utilitarian; won’t hesitate to save lives

Policy arguments for Incomplete and Absolute Privilege of Necessity
	
	People actionable accountable
	As bw two innocents
	Economic/Future Looking
	Administrability

	Incomplete
Privilege of Necessity
(has privilege, but must pay to exercise privilege)
	The person who caused the damage should be accountable
	When both innocent (caused by act of God), person who caused damage should be liable
	Encourages dockowners to enter into contracts; do business bc know they are covered

Still encourages public safety in emergencies but also doesn’t pin damages on innocent parties
	Person who causes it is always liable = easy

	Absolute Privilege of Necessity
(has privilege and don’t pay for the loss)
	D Not guilty – didn’t cause the action – caused by emergency

D not morally at fault; shipowner did the right thing – shouldn’t punish
	Nobody caused it?
	Encourages people to do what is necessary in an emergency (public safety)

We want people to do what is necessary to be safe regardless of cost (human life > property damages)

	If not the person who caused it, then who?

That’s what courts are for



Vincent v. Lake Erie Transportation Co.
· LET Co’s steamship moored to P’s dock; while unloading serious storm arises, so shipmaster ties boat to dock and reties lines as they fray; Boat causes $500 worth of damage to dock; P sues for trespass
· Held: No trespass bc privilege of necessity, but still liable for damages done to the dock
· Not required to use highest human intelligence, just ordinary prudence and care
· Exercised good judgment in mooring the ship
· Privilege goes beyond scope of contract
· Establishes: 1. Must be a case of emergency
2. Value of thing being preseved must be greater than the harm caused
Depue v. Flatau
· Fell ill in D’s house and incapable of travel
· Held: D’s responsible for damages for compelling him to leave
· If had given traveler medical supplies and attendance, still liable?

UNINTENTIONAL TORTS
Two competing theories of tort liability:  Strict Liability v. Negligence
The general rule for instances of unintentional harm is that Plaintiff must prove negligence. 
Negligence p.f. case (thumbnail version):
A defendant is prima facie liable to plaintiff
1. If he acts
2. Unreasonably under the circumstances
3. And his act causes plaintiff harm
*breaching the duty to act toward others as a resaonably prudent person would act under the circumstances
*liable only if you’re blameworthy
Contrast: Strict Liability prima facie case (thumbnail version):
A defendant is prima facie liable to plaintiff
1. If she acts
2. And her act causes plaintiff harm
*Policy: Cause harm you should pay
General mnemonic for Negligence prima facie case:
· Plaintiff has the burden of proving:
· In general, negligence consists of breaching the duty to act toward others as a reasonably prudent person would act under the circumstances.  (exceptions: behavior of wild animals, products liability, usually risk activities)
1. DUTY
· The general duty of care when a person acts, s/he owes everyone else a duty to act reasonably under the circumstances.
· A reasonable person would avoid exposing others to foreseeable and unreasonable risks.
· Stated at a high level of generality
2. BREACH
· a specific departure from the standard of care owed by D to P.  
· Can either be an act that injures OR a failure to take reasonable precaution
· Alternative ways to establish a breach:  
RPP/CoR:  Defendant either:
· acted in a way to create an unreasonable risk of harm to the plaintiff, or 
· failed to take precautions (“untaken precautions”) that a reasonable person would have taken under the same or similar circumstances. 
· What is an “unreasonable risk”?  
· Calculus of risk approach is often combined with RPP, since COR tells the RPP which risks s/he must guard against.
Custom
· Custom as a sword—departures from customary safety standard is evidence of negligence [e.g., Trimarco]
· Custom as a shield—demonstrating compliance with custom is not determinative of reasonableness [e.g., T.J. Hooper]
Statute
· What effect is given a statutory violation?
· Who may utilize a statutory violation to prove her Negl COA?
Res Ipsa Loquitur
3. CAUSE
ACTUAL CAUSE
1. Actual cause—was the defendant’s negligence a “but for” cause of plaintiff’s injury?
2. Proximate or Legal cause—
a. Foresight test
b. Directness test
4. DAMAGE
II.  Affirmative Defenses (defendant has the burden of proving):
	A. Contributory Negligence - Departing from the standard of care that a reasonably prudent person would exercise in regards to his/her own safety under the circumstances.  
	B. Assumption of risk

Strict Liability:
Powell v. Fall
· A man drove a steam powered locomotive on a public highway; engine in line with Locomotive Act and was managed with reasonable care; spark from the engine flew out and landed in a bale of hay, catching it on fire; The farmer is seeking to recover
· Held: even though driver/owner was not negligent, still strictly liable for the damage (operating dangerous machine)
· Economic policy: if your activity is not so profitable that you can’t/won’t pay for harm caused by it, better to suppress that activity (externalities)
· Moral: if you cause harm, you should pay 
Rylands v. Fletcher
· Mill owner accidentally floods neighbor’s operating mine when he builds a pond on his own land
· Held: pond owner strictly liable; when a man brings or uses a thing of dangerous character on his own land, must keep it in at his own peril and is liable to the consequences if it escapes and does injury”
Brown v. Kendall
· Two dogs get into a fight; One owner attempts to separate the dogs with long stick, while the other owner looked on; owner standing by came forward, and while the owner with the stick took a step backwards, accidentally hit the bystanding owner in the eye; bystanding owner brings an action for assault and battery. 
· Held: no standard of extraordinary care. All that is required to trigger negligence is an act and a lack of due care UTC
· Puts forth 3 standards: SL, extraordinary care, ordinary care
· Legal Standard adopted is ORDINARY CARE STANDARD
· P must show either that intention was unlawful or that D was in fault
Stone v. Bolton
· Cricket ball hit over club fence and hit old lady on the head as she walked on highway
· Held: not enough to hold liable if an injury MAY occur, but instead there must be sufficient probability to lead a reasonable man to anticipate it

The Common Law (Oliver Wendell Holmes)
· Let losses lie where they fall (opp of strict liability)
· Foreseeability: Unless act threatens or a prudent man would have foreseen, then cannot be actionable

BREACH
1. Reasonable and Prudent Person standard
· Majority: objective
· Exception—Majority for children: subjective (the reasonably prudent 8 yo)
· Exception to the Exception—Majority for children participating in adult activities: objective (adult)
· Holmes’ Moral Basis for Tort Liability: must have fault (under RPP standard)
· But when people cannot live up to the objective standard, the moral argument flips:
· As between two innocents, the one who occasioned the loss should pay (no longer moral fault standard)
· If you can’t meet objective standardstrict liability becomes the standard
Vaughan v. Menlove
· A man placed a stack of hay close to neighbor’s property; neighbor warned him of the risk of the hay catching on fire; ignored the warnings, stating that he “would chance it”;  The hay caught on fire and burnt down the neighbor’s cottages.  
· Held: Gross negligence is standard; D liable because a RPP would know that storing hay in such a way would start a fire
· Community standard: something that everyone in that context would know

Community Standards.
Tolin v. Terrell
· P sues ferry owner when ferry owners horse bit P’s mule and mule kicked P causing injury
· Held: Decision for P; common knowledge that mules are unpredictable (knowing common practice in community)
Delair v. McAdoo
· D causes collision when tire blows out trying to pass P’s car; tire very worn
· Held: D should have had constructive knowledge of condition of tires

Child Activities and Adult Activities - When engaged in child activities, child must act according to standard of a typical child of the same age, experience, and intelligence would act; Parents not generally speaking liable for children’s torts; But in many states can be sued in ltd. circumstances if carelessly supervising children
Goss v. Allen
· 17yo beginner skier collides with another skier
· Held: Applicable standard of care is that of same age, intelligence, experience
Dellwo v. Pearson
· 12 yo hits woman while driving a boat and breaks part of her fishing reel, injuring her eye
· Held: in operation of car, airplane, powerboat, minor is held to be same standard of care as adult
Thomas v. Inman
· 11 yo kills 10 yo with a shotgun
· Held: Child SoC; handling guns not exclusive to adults (rural OR)
BUT 
Huebner v. Koelfgeren
· 14yo shot a BB gn that hit another boy subject to Adult SoC

A Higher Standard of Care for Common Carriers - Recall for IIED, as well; Higher standard = “utmost care”
Bethel v. NYC Transit Auth.
· P boards bus and is injured when sitting in handicapped seat; 
· Held: elevated SoC unwarranted here (tech advances and regulation render this moot)
BUT
Andrew v. United Airlines
· Utmost care req to prevent baggage from falling out of overhead bins onto passengers
Lamb v. B&B Amusements Corp.
· P injured when roller coaster seperated (maybe bc bolt failed)
· Held: no common carrier standard for amusement parks (not appropriate)

Higher Duties of Care: Dangerous Instrumentalities
Wood v. Groh
· D’s 15yo uses screwdriver to get into gun cabinet and then accidentally shoots P
· Held: D has “highest degree of care in safekeeping the handgun

Higher Duties of Care: Superior Knowledge, Intelligence, and Judgment.
· If have superior knowledge in a field, held to that superior knowledge or awareness of risks
· Chemist who knows of toxicity of two things when combined held to that knowledge
· Doctors, ski instructors, race car drivers, architects, heavy equip operators, mechanics
· Inconsistent with general objective standard? – consider policy of having
Monterose v. Cross
· D loads heavy wooden spool onto P’s truck; falls off and P sues saying he was a “rigger” and should have known
· Held: apply higher standard for riggers
Fredericks v. Castora
· No higher standard where pro truck driver involved in an accident – too hard to uphold different standards for different drivers as to their respective experience

Mental Disability.
Bashi v. Wodarz
· D has suddent onset of mental illness in car and rear ends another vehicle
· Held: Not a defense against negligence claim
Breunig v. Am. Family Ins. Co. 
· D testifies God took hold of her steering wheel (schizophrenic reaction)
· Held: some forms of insanity a defense and precludes liability of negligence 
· must affect person’s ability to understand and appreciate duty + absence of notice/forewarning that illness is going to onset

Emergency rule. “honest exercise of judgment”
	Levey v. DeNardo
· emergency instruction when D hits P’s car from behind after P stopped suddenly to avoid car that suddenly sweved into path
BUT Lyons v. Midnight Sun Transportation Services – emergency doctrine only obscures

2. Calculus of Risk
· In general, P may establish breach of the duty of care by some affirmative act that D did was negligent or an untaken precaution
· In either case, P must identify the specific breach – not just generally say “D was neg”
· Although Carroll Towing is a contributory negligence case, Hand Formula also used in primary negligence cases as well
· Hand Formula: 1) an intuitive way to describe relationship of key variables*	
2) mathematical formula to expose actual costs and benefits of taking certain precautions

Primary negligence:
D is liable if BD<PxLp

Contributory Negligence:
P is contributorily negligent if 
Bp<PxLp

Judge Learned Hand: the Law and Economics School—hard numbers should be considered and emphasis on morals/ethics should be lessened
· Hand Formula—D is Liable only if BurdenD<Probability*LossClass of Potential Ps
· Contributory Negligence Hand Formula—Even if D is Negligent, P bears the loss if BP<P*LP
· B: Burden of adequate precautions
· P: Probability that the risk would occur
· L: Gravity of the resulting injury
· When B=LP, burden is on Defendant
· Only when burden to D of taking the precaution is LESS THAN the cost to P, does P bear the burden under the Hand Formula
· Literal analysis is not used when done around human life/safety (PINTO CASE)
· Blythe v. The Birmingham Waterworks: extreme winter caused ice on plugs to put pressure on pipes and flood P’s basement
· Held: Not negligent—any reasonable man would not have acted to compensate for an unprecedented temperature—what is the risk of such extreme weather occurring? 
· RPP is not in reference to extremes, but averages (majority would not promote loss spreading)
· **United States et al. v. Carroll Towing Co.: (Judge Learned Hand)
· bargee not on boat when it was taking on water and should have been able to call for help to save the boat
· Held: Hand says can’t answer in abstract for all times and in all ways – depends on the situation; no hard and fast rule  instead look at several factors: probability something bad will happen , likely loss, burden of precaution
· D is negligent if Burden of Precaution is less than probability X Gravity of resulting injury
· Liable for contributory negligence under Hand Formula – burden of having an attendant aboard the barge was less than the gravity of injury of a runaway barge X the probability that the barge would break free if unattended
Loss Spreading: where loss occurs, the tort system operates a basic method of insuring against societal loss by passing along the cost to the customers
· Primitive insurance – pay a bit on off chance of destruction
· SL argument: impose loss on party that has control and capacity to spread loss whereas idnividual has no mechanism to spread (ticket to negative lottery)
· May be occasions where socially desirable to impose liability through SL the loss on the party who can spread it

Statutes and Government Regulations (not industry adopted standards)
Either P or D may invoke a statutory violation in a negligence case
	P contends D’s violation demonstrates prima facie case of negligence
	D contends P’s violation demonstrates contributory negligence

Effect of proving a statutory violation: (think Glass of water Illustration)
· “Mere evidence of negligence”: (some evidence)
· Not determinative
· Not sufficient to establish PF case
· Considered with all other evidence if case goes to a jury
· The D’s violation of the statute is not necessarily enough evidence to avoid dismissal, but is some evidence of D’s negl. 
· Prima Facie evidence of negligence:
· Bare minimum (reading in favor of P) to go to a jury
· Dismissal proof, but not necessarily enough to convince a jury
· Jury free to decide negligence or not
· The D’s violation of the statute by itself is sufficient to avoid dismissal, but not necessarily enough to persuade a jury; the deft may still introduce evidence
· Negligence per se: majority rule
· Establishes duty + breach of negligence
· No need for jury to decide this—already decided, but jury may still need to determine cause and damage
· Deft is negligent as a matter of law.  This means Duty/Breach has necessarily been established (i.e.,“little n negligence”).  Jury may still decide causation and damages. 
To borrow duty from a statute:
1. Must establish violation of the statute Did D violate the statute?
a. Defendant violated the statute (i.e., defendant breached her duty);
b. This is the duty/breach question
c. Plaintiffs may “borrow” the duty from statutes, safety ordinances, administrative regulations
2. Demonstrate that plaintiff falls within class of people the designers of the statute intended to protect (person of the sort) Is the person within the class of persons the regulation was designed to protect? 	
a. part of duty question
b. HINT: Ask this question before you know exactly how the person was injured.
c. Who is in the class? Who is protected?
3. The injuries are of the sort the statute was designed to guard against [Statutory purpose](injury of the type) Is the injury of the sort the regulation was designed to guard against? 
a. part of duty question
b. What injuries are covered by the statute?
c.  Gorris v. Scott
d. These three establish little (n)egligence (duty/breach)//negligence per se
- - - - - - - - - - - - - - - - - - 
4. Demonstrate that D’s violation of the statute caused P’s injuries [This is the causation analysis.]
a. Note that the causation analysis is not that defendant’s ACT caused plaintiff’s injury, but that the defendant’s BREACH caused her injury.
Statutory Purpose Doctrine: 
· Steps 2 and 3 are together known as the “statutory purpose” doctrine.
· They limit the number of cases under which injured persons may utilize statutory violation to prove that the defendant was negligent.
· They therefore limit the utility of “borrowing” the statutory duty.
If first three are satisfied, little n negligence is found, majority approach is negligence per se; 
All three just deal with little n negligence
Poisoning Illustration
   A statute requires that retailers who sell poisons sell them in clearly marked containers.  Retailer sells bulk poison in a small bottle, but does not label the container. Purchaser takes bottle home, & stores the unmarked bottle in her cupboard. Her son, thinking it’s medicine, consumes some of the poison & dies.  
	Is purchaser’s son “in the class of persons the statute is designed to protect?”

Escape Hatches
(1) Outmoded statutes (Lucy Webb Hayes)
(2)Tedla (unsafe to follow statutory command)
(3) Recognizing Excuses (i.e, the hard & fast rule is too rigid & doesn’t take into account real circumstances):  necessity, emergency, incapacity 
(4) IF  jurisdiction follows Restatement (3d) 13(b):  
A statutory violation is excused when “the actor exercises reasonable care in attempting to comply with the statute.”
5. Rule standard debate?

Martin v. Herzog (Cardozo…aka Mr. Big)
· P and husband, while driving a buggy without a light, were hit rounding a curve by a car that had crossed the centerline.  Sued for negligence.
· Held: Not having a light was violation of the statute, P/D of the class of P and injury of the type. Contributory negligence established, ruling for D.
Tedla v. Ellman
· Sister and deaf-mute brother walking along right side of highway to avoid all the traffic; recently a traffic regulation that says all pedestrians must walk on left hand side; brother struck by car and dies
· Held: Siblings not guilty of contributory negligence; do not have to comply with the statute if it poses a greater danger than noncompliance
· Point is public safety
Brown v. Shyne
· Woman employes man for chiropractic treatment; man says skilled to do so, but does not have license; after treatments, she becomes paralyze; Sued for violation of requirement for licensure.
· Held: Claiming to be doctor and not having license not enough to link that negligent act as the cause of the damage. Must be something more. Must be logical connection between negligent act (not getting licensed) and injury (bad treatment)
· Did not prove that lack of license is what caused the injury
Example of Restatement – reasonable attempt to comply.
German v. Federal Home Loan Mort. Corp.
· Statute: Remove or cover paint/coating that has lead in it
· Tenants sue apartment owner when children get lead poisoning
· Held: Landlords should know whether or not peeling/crumbling paint has lead in it than tenants; but also, landlord could persuade fact owner that existed despite reasonable efforts
· Suggests statutory violation regarded as merely evidence and could be rebutted by showing D at least took reasonable precautions
The Class of Persons the Statute is Designed to Protect. 
Lockhart v. Loosen
· Spouse brings suit against husband’s sexual partner after getting herpes from husband
· Statute: prohibits infected person to expose any other person by the act of intercouse to the disease
· Held: P not within class of persons meant to be protected by the statute and statute did not impose duty on infected person to communicate to partners (just to abstain while infectious)
Stimpson v. Wellington Service Corp.
· D did not get permit before moving a heavy truck over the streets; truck broke pipes in adjoining building  owner sues
· Held: Statute only to protect public ways from injury
Statutory Purpose: Type of Injury
Gorris v. Scott
· Shipowner does not keep sheep separate on boat (in violation of Contagious Diseases Act); owner invokes the statute after storm washes sheep overboard
· Held: purpose of statute to prevent diseases, not to prevent animals from being washed overboard
Chevron USA, Inc v. Forbes
· Customer slips in gasoline puddle at gas station; Statute erquires self-service stations to be staffed and clean up spills
· Held: purpose of statute to avoid fires, not slip and falls
De Haen v. Rockwood Sprinkler Co. CARDOZO: 
· Fellow worker accidentally bumps radiator into elevator shaft and kills P’s decedent; P says general contractor failed to comply with to statute requiring shafts be closed on two sides and other two have bars
· Held: Statute there to protect workmen from the hazard falling into a shaft, but also to keep rubbish from falling in, too
Dueling Statutory Purposes.
Ross v. Hartman 
· D’s agent does leaves truck unlocked and key in switch for two hours (violated ordinance that says vehicles must be locked if unattended on street/public place); someone steals it and runs over P
· Held: ordinance not only to prevent theft, but also to promote public safety (think of bicycle)
Rusink v. Gerstheimer 
· Driver leaves keys in car and psychiatric patients jumps in and dies after hitting a tree
· Held: statute to deter theft/injury by unauthorized persons, not to protect unauthorized persons from their own conduct
What Effect Does Proving a Statutory Violation Have?
Lucy Webb Hayes National Training School v. Perotti
· Patient jumps out of glass window after being committed to the defendant institution
· But the 1909 regulation was outmoded and it was approved in design by Dept of Public Health
· Held: applied “mere evidence” where outdated statutes were involved (Court distinguishes from Ross)
· Negligence should be decided regarding all relevant evidence, not just statute

3. Custom. 
How should custom be employed in negligence cases
1. Custom is irrelevant to due care? (Mayhew)
· Custom might be thought irrelevant if one doesn’t think that what is customarily done is related to safety considerations.
2. Custom is determinative of due care? (Titus)
· Custom might be thought relevant because it reflects the judgment and experience and conduct of many.
· If you believe this strongly, then you’d argue that custom is the standard against which all conduct should be judged
3. Custom is relevant to but not determinative of due care?
Two ways Custom is used to establish prima facie case:
By Pl, as a sword (e.g., Trimarco):
1. Pl establishes a custom, 
2. then shows D deviated from the custom
This is a very common use of custom.
By Deft, as a shield:
1. D introduces evidence of a customary practice
2. D shows that it complied w/ the industry custom
Defendants would prefer that compliance with customary standards would be conclusive on the issue of (n)egligence, but this is not the general rule

General rule:  T.J.Hooper--evidence of customary practice is relevant to but not determinative of reasonableness
· Exception:  Professionals
· Compliance with custom CONCLUSIVELY establishes a Professional was not negligent
· [Minority rule as to professionals:  follow T.J.Hooper]

Majority Approach for Professional Negligence: Custom is held to be determinative of due care, so P must offer: 
1. Explicit expert testimony establishing the standard of care exercised by other professionals in the field with respect to the particular practice;  AND 
2. Evidence that D in the case at hand deviated from that standard

Customary Standard: Schools of Thought
· Sometimes professionals disagree as to what would be the appropriate treatment in a given situation
· As long as the practice is a recognized alternative, compliance with either school of thought shields the medical professional from a negligence COA.

Professional Groups: Doctors (medical malpractice), Lawyers, Engineers (But not automotive designers (Rossell))
	Torts system is to promote safety: 
1. Trust medical profession bc in general directed toward safety of clients (but don’t trust auto designers bc profitability is a big deal)
2. No other standard might be practical within profession bc so specialized (administrability) 

TJ Hooper (HAND)
· Two barges towed by two tugs were lost in a storm.  Weather turned ugly at the end of the day, but neither of the tugs had radio sets and so did not receive warnings; no statute requiring radios; D’s say not negligent bc not a custom (Use of custom as a shield)
· Held: Liable for negligence even though radio use was not a custom
· “courts must in the end say what is required” “a whole calling may have unduly lagged”
· Judicial expertise v. industrial expertise 
· State intervention in the market (even by judges) is an evil where it cannot shown to be a good (Holmes)  so, judges should defer to the field’s experts safety practices (customs)
· institutional competence argument – how respond?
· 19th century two competing approaches
· compliance with customary practice v. customary practice irrelevant to tort law
· Titus v. Bradford v. Mayhew v. Sullivan Mining Co (Hooper rejects both of these)
Trimarco v. Klein (as a sword)
· A man opens sliding door in shower and is injured when glass shatters; door made out of ordinary glass, even though safety glass now common; P sues for negligence 
· Held: The case the P presented was enough to send it to the jury and sustain verdict that Landlord is liable even though contruscted pre 1950s when that was not the practice; 
· Holmes: “what usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it is usually complied or not”
· Renovations after 1965 and New construction from early 1950s outweighs specific notice
Osborn v. Irwin Memorial Bank
· Baby gets AIDS from blood transfusion; Blook bank did not include anti-HBc tests, which would have shown blood was contaminated; no other blood banks using this test and Irwin already doing more than them
· Held: No negligence bc no evidence they were not doing accepted practice; blood banks held to pro standard and professional standard is custom
Nowatske v. Osterloh
· Man goes to doctor about eye problem; doctor does eye surgery; during post op did not do a certain internal pressure test; man becomes permanently blind
· Held: adopts TJ Hooper standard (MINORITY)—custom relative to but not determinative of due care for professionals
· Held: Only thing that changes for professional standard of care is the makeup of the group to which D’s conduct is compared—other doctors.
Rossell v. Volkswagen of America
· Woman driving in VW bug; falls asleep at the wheel; car flips and lands on side of road; by time regained consciousness, battery acide had dripped on child, causing severe burns; suing for negligent design of the battery system.
· Held: Professional standard does not apply to car designers; P proved the D’s conduct presented a foreseeable, unreasonable risk of harm and est prima facie case for negligence
· Policy: reluctant to apply higher standard of care than that of an ordinary person in commercial settings:
· Danger of allowing a commercial group to set its own standard when it might be influenced by motives of saving time, effort, or money
Vergara v. Doan
· Doctor’s delivery severly and permanently injured baby boy; parents sue for negligence, asking the court to abandon Indiana’s modified locality rule.
· Held: Abandon locality rule; national standard adopted (less disparity bw rural and urban, professional medical schools (same training), and acces to medical literature) – no more differential nature
· But unlikely this change would have changed the way the case tried, so now new case
· Some local stuff can be evidence
Landers v. Flood
· Malpractice suit for failure to diagnose battered child syndrome
· BCS had been widely reported in med literature – so can’t be said that they were not negligent
· Need expert testimony to determine what the norm was; “reasonably prudent physician”
Helling v. Carey
· D fails to include simple eye test that could have revealed P had a serious disease bc professional custom was to perform the test only for patients a lot older than P
· Held: Reversed directed verdict for D; notes that risks the tests could avert were grave and costs of the test were low
· Follow Up: Gates v. Jensen – court concludes that a statute permitted a holding that reasonable prudence by a pro might require greater care than typically exercised by a relevant pro group
4. Informed Consent
Two Types of Medical Malpractice 
1.Negligent Performance
2.Lack of Informed Consent  - Negligently informing or not informing one’s patient of the risks of a procedure
Largey v. Rothman
· Surgeon does breast biopsy on patient; patient develops right arm and hand lymphedema due to inadquate excision of lymph nodes; surgeon did not advise patient about this bc risk was rare; patient suing for medical malpractice
· Held: Prudent patient standard employed, not Professional standard
· Imposed doctor’s duty to “warn of dangers lurking in proposed tx” and “impart the information that every patient has right to expect” and duty of reasonable disclosure of the choices with respect to proposed therapy and inherent dangers
· Pro Standard is paternalistic and patient should have autonomy
· P must prove not only failure to comply with standard, but also that such failure was proximate cause of injuries (objective test)
**Illustrates an exception to the rule about judging medical professional’s negligence ordinarily judged under the professional (customary) standard. 

COA for negligently informing or not informing one’s patient of the risks of a procedure.
P must also prove (in addition to medical expert testimony) that the lack of material information caused her injury (as in, if she had more information, she would’ve made a different choice)
Two approaches:
1. Professional (customary) standard: docs know relevant risks and know best (paternalism)
2. Patient-centered/materiality standard: docs must tell patients what the reasonable patient would want to know about (autonomistic—right to self-determination)
Standards of Materiality:
	Reasonable Physician
	Reasonable Patient*
	Particular Patient

	Doc tells patient what he considers relevant to the patient (objective)
Paternalistic
Problem: Incentive structure may not be set up well
	*Majority
Doc tells patient what a reasonable patient would consider material (objective)
Paternalistic in reference to Particular Patient Standard, Autonomistic in reference to Reasonable Physician Standard
	What the individual, actual patient would consider material to her decision (subjective)
Not used: hindsight bias
Autonomistic



Prudent Patient Standard:
Physician/medical personnel must disclose ONLY those risks that would be considered “material” to the ordinary person in a similar situation. (NOT ALL RISKS MUST BE DISCLOSED)
· Risks of this treatment, as well as risks of other treatment or no treatment
· Alternative treatments
· The chances of success of the proposed treatment
· Possible side effects of the treatment (as well as potential side effects of alternative treatments)
Proximate Causation—
· P claiming lack of informed consent must also prove that the LACK of the material information “caused” her injury. 
· Proving causation where the “breach” consists of failing to disclose risks is necessarily a speculative inquiry.   (An untaken precaution analysis is always hypothetical.)
· The causation question in informed consent cases is: would a reasonable patient in this position have undertaken the procedure if the additional information had been disclosed (Not the particular Plaintiff)

5. Judge and Jury
· Judges = questions of law
· Juries = questions of fact
· But negligence cases can be tricky bc mixed questions of law and fact
“Jury sandwich on judge”
· Judge to decide anything below prima facie case—if it can go to jury or withstand dismissal
· Jury to decide anything between prima facie case and negligence per se
· Judge to decide anything above negligence per se line—if case is so obviously negligence
Burden of Proof: 
· Pl has burden of proving her case by a preponderance of the evidence.  
· P must show to the satisfaction of a jury that the probability is greater than 50% that the defendant was negligent.
Baltimore & Ohio RR Co v. Goodman (HOLMES)
· Man gets hit by a train; slowed before he crossed, but couldn’t see; defense says Goodman’s own negligence cause his death; In lower court, JURY held that P was not contributory negligent by not reconnoitering the RR intersection b/4 proceeding
· Issue: which instititutional actor gets to decide; whether the evidence was so clear that it should not be left to the jury
· Held: Holmes says there was nothing for jury to decide. Therefore, P was contributory negligent
· Claimed advantages of this approach:
1. Judges set fixed standards of conduct & apply them
2. Reduces uncertainty?
Pokora v. Wabash Railway Co. (CARDOZO)
· Man driving truck; uses all his available faculties to determine if train was coming; hit by train and killed; Following Goodman, lower court held that P was contributory negligent by not reconnoitering the RR intersection b/4 proceeding
· Issue: whether the evidence was so clear that there was nothing for the jury to decide.
· Held: Cardozo says the jury, not trial judge, must decide whether the circumstances were such that a RPP should have reconnoitered.
· Claimed advantages of this approach:
1.  Allows the jury to consider a wide variety of circumstances in deciding what is due care under the circumstances
2.  Preserves needed flexibility
DID POKORA OVERTURN GOODMAN?

6. Res Ipsa Loquitur 
“The thing speaks for itself”
Significance of RIL:
· Where RIL applies, permits P to get to the jury without proving a SPECIFIC breach
· Exception to general rule that requires P to identify a specific breach
· If RIL applied, PL obtains instruction re D/B/and actual cause
Prosser's version of RIL:
1. The event must be of a kind which doesn't occur in the absence of someone's negligence.
2. It must be caused by an agency or instrumentality w/in the exclusive control of the defendant; &
3.  It must not have been due to any voluntary action on the part of the P
**Whether these 3 criteria are satisfied is a question of law - JUDGE makes this decision**
Effect of Obtaining an RIL Instruction:*JXs split on this
1. Inference of negligence is permissible (not mandatory) (prima facie), or
· Goes to jury, and if PF case is established, jury if free to but not required to decide for P (PF)
2. Inference of negligence mandatory unless defendant rebuts with plausible evidence, or
· No longer mandatory to rule for P
3. Inference of negligence mandatory unless defendant persuades a jury it wasn’t negligent [Ybarra—shift B of P]
· Shift burden of proof to D
· P wins unless D can prove to jury otherwise
· CA holds this
How should we look at RIL:
1. Evidentiary Effect - Where defendant has control and it seems likely the event would not have occurred w/o negligence, then a jury is permitted to infer negligence.  We let defendant explain, offer evidence to show it wasn't negligent, if defendant can do so.  Byrne v. Boadle 
2. Covert means of imposing S.L.?  - Plaintiff is unable to prove defendant was negligent, so absent other explanation, we let the jury decide. Ybarra v. Spangard?
Byrne v. Boadle
· Man walking along a street, when a barrel hits him on the head
· Held: RIL established; burden on D to prove no negligence; verdict for P
· D had exclusive control of warehouseRIL establishedburden of proof shifts to D
Colmenares v. Sun Alliance Insurance Co.
· Husband and wife riding an escalator at Ports Authority Airport when the escalator handrail suddenly stopped with the stairs still moving; in attempt to save wife, husband fell down the stairs and sustained injuries
· Held: RIL - All three requirements met, so jury should have been allowed to consider RIL application
· elevator railings don’t normally stop without negligence; non-delegability: airport can’t delegate away responsibility of maintaining escalatorsexclusive controlRIL established
· Non-delegability doctrine: public service can’t get rid of legal responsibility; incentivizes PA to select a reliable/secure company to do work, since held SL; will also incentivize to choose one that is good and financially responsible
Larson v. St. Francis Hotel:
· Plaintiff walking along the sidewalk outside of the Defendant’s hotel when struck and knocked unconscious by an armchair; assumed that the armchair came from one of the hotel room windows.
· Held: Hotel not liable to pedestrian; No RIL: hotel didn’t have exclusive control over chair or particular guest
Connolly v. Nicollette Hotel:
· Hotel operator hosted convention; told of numerous incidents of disorderly conduct, including objects being thrown from the upper floors of the building; hallways and adjacent premises were daily littered with the debris of broken glasses and bottles. P, a pedestrian walking on public street outside the hotel, was struck by falling debris thrown from the Hotel.   
· Held: a jury question as to whether or not the defendant was negligent; hotel had exclusive control of guests—could’ve kicked them out—RIL established
CAUSATION
ACTUAL CAUSE
· Links the specific breach to the injury
Actual Cause Requirement: 
· P must establish that it is more likely than not that s/he would not have been injured but for D’s negligence (breach) (Did the specific breach make any difference to P’s injury?)
2 common errors:
· D’s actions were a but-for cause of P’s injuries.
· Should be: D’s negligence was a but for cause of P’s injuries
· Was D’s negligence the cause of P’s injury?
· Was D’s negligence A cause of P’s injuries?
1. The Basic Rule: The But-For Test
· P must prove by a preponderance of the evidence that s/he wouldn’t have been injured but for the D’s negligence
· Was the specific affirmative act that is unreasonable a but for cause of P’s damage
· Was D’s failure to take a preacaution a RPP would have would P not have been injured?
· When the (n) consists of an untaken precaution, actual cause is uncertain b/c we’re examining a hypothetical situation.
	—Doctrines invoked to resolve the hypothetical situation include:
1. Send the case to the jury (factfinder) to resolve (Kirincich)
2. Increased chances doctrine (Zuchowicz)
Increased Chances Doctrine: The reason that a certain act is negligent is because a certain kind of harm can occur, and that precise harm occurred, and that is enough to establish a causal link to send to jury
3. Shift Burden of proof – infrequent (Haft)

Kirincich v. Standard Dredging Co.
· A deckhand was employed on a boat; fell overboard; other deckhands threw him a small line, recasting three times, coming once within two feet of where he was in the water; never got a hold of the line and drowned.  
· Held: not providing more buoyant devices was a but for cause of P’s death
· To the duty of rescue there is no defense of contributory negligence
· Is the failure to throw a larger object at him a but for cause of his drowning?
· No doubt he would have caught a larger line, but impossible to prove, but should be a question for reasonable men
New York Cent. R. Co. v. Grimstad
· Grimstad a barge owner failed to equip boat with life preservers; fell overboard and drowned
· Held: Reversed a jury verdict for P in a case similar to Kirincich; ruled for D bc can’t be certain that not having a proper lifesaving device was a but-for cause of death
· Held: ruled for D bc couldn’t say that not having proper lifesaving device on board was a but-for cause of death—if life preservers were available, not probable wife could throw it out to him in time
Coincident Causation.
Berry v. The Borough of Sugar Notch
· Man driving a cable car too fast; passes under tree during storm and tree falls and kills him
· Jury finds Borough negligent in not cutting down tree, but was P’s excess speed a cause of injuries
· Held: speed was not the cause of the accident
· Tree was but-for cause of injuring (no contributory negligence)
Zuchowicz v. United States of America
· Woman prescribed drug by pharmacy at over twice max reccomended dosage; ends up getting primary pulmonary hypertension; dies  
· Held: Overdose was a but for cause of death; act was negligent bc it increased the chances of a particular kind of harm, and that particular kind of harm happenedcausal link established
Smithwick v. Hall & Upson Co.
· Employee storing ice next to brick wall; told not to move positions; moves positions and is injured when brick wall collapses on him
· Held: Injuries caused by employer’s negligence (falling wall), not employee’s change of positions
· A reasonably careful man would have thought wall was safe
· Held: Injury would’ve happened regardless of which side of the platform he was on—P’s contributory negligence was not a but-for cause of the injury and would’ve happened regardless
Harris v. Penn RR Co: man overboard and eventually drowned. Reasonable probability of rescue if a life ring was thrown. Instead, a heavy rope was thrown and was so heavy it couldn’t reach him.
· Held: the increased chance of throwing the life preserver was enough to establish a causal link that his life would’ve been saved
Shifting the Burden of Proof.
Haft v. Lone Palm Hotel
· Father and son drown in motel pool; no one saw them drown; no lifeguards present (required)
· Jury gave verdict for Ds bc no one saw the drownings, so no direct evidence
· Held: Court concluded that failure to provide a lifeguard greatly enhanced chances of drownings  burden of proof shifts to Ds to show no negligence
· Lifeguard might have prevented the deaths, but also deprived Ps of establishing facts leading to the drownings

2. Joint and Several Liability/Concurrent Causation
· The but for test is highly problematic where there are multiple defendants
· The test creates results in certain cases that seem unjust to courts because D1 points to D2 & vice-versa
· Courts have fashioned different doctrines for certain instances of multiple causation
Difference bw concurrent causation and several liability?
Add in Rationale/No Contribution Rule?
Several liability: 2 Ds injure independently, P apportions her loss between the two
· Each D independently responsible for own injury to P
Joint liability: 2 Ds act in such a way that their combined actions injure P. Both Ds liable for entire loss
· 2 or more Ds responsible for entire sum of P’s loss, P can choose who to sue and recover up to 100% of loss, not more
· Each D liable for individual and joint actions
Apportionment: P is ordinarily required to apportion her losses to each D
· Example: D1 negligently injures P’s leg; D2 negligently injures P’s arm
·  P must apportion her losses b/t the D’s:
·  D1 pays for injury to leg
·  D2 pays for injury to arm
If you can apportion, you must; if not, must invoke one of the exceptional situations

Key Exceptions Involving Joint Causation
1. Concert of Action: Both Tortfeasors’s are acting together—pursuant to a common plan or common action 
· Example: two motorcyclists racing & pass horse on either side. Horse bolts, injuring rider
· Held: Both D’s are jointly & severally liable to the rider
2. Concurrent Causation: two D’s act at same time, but are not acting together; Two or more actors whose concurring acts of negligence result in injury.  
· EITHER’s negligence would have been sufficient to cause P’s injuries (Kingston)
· Court shifts B of P to Deft’s to prove other was the cause, or that the event would have occurred naturally w/o   D’s involvement
· In absence of such proof, D’s are jointly & severally liable
3. Alternative liability: 2 or more Ds, but P cannot identify which caused harm, but likely one of them did
· Shift burden of proof from P to D for D to absolve themselves if they can
· If not, J&S liability
Kingston v. Chicago & Northwestern RY. Co.
· Two fires start and cause damage to a man’s property; one started by RR; other started by unknown, but human origin; fires came together and were a proximate cause of the damages to P’s property.  The fires were two separate, independent, and distinct agencies, and either of which absent the other, would have accomplished the result that happened.
· Held: RR responsible for entire loss – the fact that the ne fire was set by the RR co. which fire was a proximate cause of P’s damages, is sufficient to affirm the judgment
· Answering yes to the Q above would make a wrongoer a favorite of the law
· Burden is on D to show that by resason of such union with a fire of such character the fire set by him was not the proximate cause of the damage
· Burden of specifically showing the origin of both fires is not on P
· Settled law that any one of two or more joint tortfeasors whose concurring acts of negligence result in injury are each individually responsible for the entire damage resulting from their joint or concurrent acts of negligence
Cook v. Minneapolis
· Similar to this case, one fire started by locomotive sparks, and the other had no known origin
· Held: RR which set one fire was not responsible bc the origin of the other fire was not identified
· The independent fire became a superseding cause
· Main inference from Cook: If both fires had been of responsible origin, or of known responsible orign, each wrongdoer would have been liable for the entire damage
· Exempt from doctrine if other fire arose out of natural causes 
· But this is not the situation here – no reason to believe it didn’t come from human origin

Notes.  *See packet*

3. Alternative Liability. 2 or more Ds, but P cannot identify which caused harm, but likely one of them did
· Shift burden of proof from P to D for D to absolve themselves if they can
· If not, J&S liability

Kingston v. Chicago & Northwestern RY. Co. (Concurrent Causation)
· Two fires damage to a man’s property; The northeast fire was started by Northwestern, set off by sparks from a train on a main railroad track; The northwest fire was not Northwestern and of unknown, but human origin.  
· Held: RR responsible for entire loss – the fact that the ne fire was set by the RR co. which fire was a proximate cause of P’s damages, is sufficient to affirm the judgment (only wouldn’t be liable if fire started by nature)
· Answering yes to the Q above would make a wrongoer a favorite of the law
· Burden is on D to show that by resason of such union with a fire of such character the fire set by him was not the proximate cause of the damage
· Burden of specifically showing the origin of both fires is not on P
Cook v. Minneapolis
· Similar to this case, one fire started by locomotive sparks, and the other of unknown origin, destroyed P’s property
· NHeld: RR which set one fire was not responsible bc the origin of the other fire was not identified
· The independent fire became a superseding cause
· Main inference from Cook: If both fires had been of responsible origin, or of known responsible orign, each wrongdoer would have been liable for the entire damage
Summers v. Tice (Alternative Liability)
· two Ds hunting with P, quail flies up and 2 Ds try to shoot it but some bird shot ends up hitting P and lodging in his eye. P cannot identify which D actually responsible
· Held: ruled for P, the innocent, when it is unable to be determined which negligent actor actually caused harm—J&S liability
RULE STANDARD DEBATE?
___________________________________________________________________________________

Indivisible injury caused by tortfeasors: can impose J&S liability on both
· Example: 2 docs, one OB/GYN and one pediatrician commit acts of med/mal before and after birth. P can recover from both

4. Enterprise Liability:   Two or more D’s ACT INDEPENDENTLY, but develop industry-wide standards, delegated some functions to trade association, market similar or identical products, have common design standards, marketing, common sales plans. 
· BUT P cannot identify WHICH manufacturer produced the specific item that injured P
· B of P shifts to D’s; J & S applies if Deft’s cannot exculpate themselves
· (Only for a relatively small group of Ds)
Hall v. DuPont: Blasting cap industry (small industry) held liable under enterprise liability bc trade association set standards for blasting caps

5. Market Share Liability if fungible product manufactured by all Ds, and injury stems from characteristics of the product, and substantial share (25%-75%) of manufacturers make up Ds, then:
· Burden shifts from P to D, and Ds liable for approximate share of liability that corresponds with D’s relevant share in the market
Sindell v. Abbott Laboratories: Ds manufactured drug DES to prevent miscarriages. Drug was unsafe and not labeled correctly.  DES led to cancer in females whose mom’s took drug when pregnant
· Held: Ds liable for market share of liability—90% of potential Ds named in lawsuit. Burden shifted for each D to absolve if they can
· Can’t invoke Summers rule bc not all parties potentially responsible named in suit

Lost chance of recovery: failure to act in due care deprived claimant of opportunity to obtain a benefit and/or avoid a loss
Herskovits v. Group Health Cooperative of Puget Sound: D gave late diagnosis of lung cancer, reducing survival rate by 14%
· Held: reduced chance of survival enough to go to a jury—increased risk or causation is a question for the jury
· If not a jury question, would not incentive docs to make early diagnoses 

PROXIMATE CAUSE
Proximate cause (aka legal cause) = policy judgment as to how far liability should extend for harm actually caused by D’s tortious conduct.
Question: Is one’s liability for one’s negligence limited to the same type of risks that made the acts negligent?

Foresight test:  Is the harm of the same sort that was risked when defendant breached her duty? 
· This test is forward-looking from the time of the negligent act
· Not liable for consequences not foreseeable at the time of the act; liable only for foreseeable risks (same type of injury)
· HINT:  Ask the question at the time of the breach, before you know what actually happened

· Wagon Mound #1: Foresight (Type) - D discharged furnace oil and didn’t disperse it. Co. working on docks and welding caused fire when something on fire fell into water. Fire damaged ship and docks
· Held: Type of damage that was foreseeable was only “mucking” of docks—most people thought furnace oil on water couldn’t catch fire. So, fire was not foreseeable and no recovery.
· Palsgraf v. The Long Island Railroad Co.: Foresight (Person) conductor helped passenger get on moving train, and in doing so, a package he was carrying fell to the ground. It was dynamite, and exploded when the train ran over it. The explosion caused scales to fall, injuring P
· Held: Negligent act was helping passenger get on moving train—and was in no way negligent toward the plaintiff. P was not in class of persons exposed to risk of negligent act
· Dissent: applied Polemis and directness test
· CARDOZO: Is the plaintiff within the scope of the risk the defendant did run?
Directness test   Does the harm flow in an unbroken stream from D’s tortious conduct OR is it
1. too remote or
2. interrupted by a superseding cause 
· As long as acts neg’l, liable for all losses that directly flow from that neg’l
· Foreseeability of the consequences irrelevant, as long as consequences were directly caused by the negligent act
· This test looks backward from the event

· In Re Polemis: Directness (Type) - Servants negligently allowed plank to fall on ship, which created an unforeseeable spark that lit the oil in the ship on fire, causing its destruction
· Held: Directness (minority). Liable even though spark was not foreseeable consequence of a board falling
· Andrews dissent and Vosburg

4 Types of Issues that Arise:
· Wagner v. International RR Co.: conductor didn’t close door to train car, as it rounded a curve and lurched, P’s cousin fell out and to his death. When train stopped, P got out and walked to bridge where cousin fell. It was dark and P lost his footing, and also fell.
· Held: act of negligence was not closing car door—so everyone in car at the time was exposed to risk. And as long as rescuers are not acting negligently, D liable to them as rescuers. Continuity of circumstance not broken by rescue, whether rescue is impulsive or deliberate
· “Danger invites rescue”
1. Person 
DUTY - When a person acts, s/he owes everyone persons within the scope of the risk* a duty to act to avoid creating foreseeable and unreasonable risks under the circumstances.*[foreseeable persons]
Palsgraf/Cardozo:
· Need to examine what made the act negligent
· An act is negligent towards some person or group of people who are exposed to the risk of D’s negligent act.
· Evaluate this at the time of breach
· This case concerns the scope of duty, not proximate cause
· Andrews Perspective: The Court needs to examine whether D’s act is negligent
· If the D acted negligently, his negligence is towards whomever is injured in a direct causal chain, even if unforeseeable
· . . . provided the injuries were proximately caused & not too remote
2. Type – Foresight Test (Wagon Mound #1):  Is the harm of the same general type that was risked? 
· Ask the question at the time of the breach, before you know what actually happened
Exceptions: 
· Thin Skull rule - Once the plaintiff establishes that the defendant caused some physical injury to the plaintiff, the rule imposes liability for the full extent of those injuries, not merely those that were foreseeable to the defendant. (eg, Vosburg)
· still liable for full extent of personal injuries, even if not foreseeable (flips back to directness)
· Intentional torts: follow directness
· In statutory context, type of harm is a duty issue
Minority: Directness test (Polemis)  Does the harm flow in an unbroken stream from D’s tortious conduct? OR is it too remote or interrupted by a superseding cause
3. Manner - Employ Directness test
· I.e., Foresight usually not required
4. Extent - Employ Directness test
· e.g.,  Aggravation of original injury usually not required to be foreseeable
· Exceptions: Thin skull rule

Also:
Manuey v. Gulf Refining Co.
· Fire at filling station across the street; owner of café sees fire, picks up child and trips over misplaced chair and suffers miscarriage
· Held: Not foreseeable to appellees that the owner would have run over a misplaced chair in the café
Brown v. Tesack
· Son burned by two boys who ignited duplicating fluid retrieved from the school dumpster
· Held: Court reversed saying that school board was liable bc they had a policy to safeguard and propertly store the cans taken to ensure that the fluid did not fall into third parties/children
Crankshaw v. Piedmont Driving Club, Inc.
· Friend slips in companion’s vomit in restaurant bathroom floor after companion ate the shrimp; sues for negligent in selling unwholesome food and not cleaning up floor
· Held: Serving of unwholesome food is too remote to be proximate cause
Hill v. Lundin & Associates, Inc.
· Contractor left a leadder leaning upright against the house; some rando came and laid it in the yard; babysitter trips over it
· Held: Not negligent; conduct did not create an appreciable range of risk for causing harm; just bc a risk may foreseeably arise by reason of conduct, it is not necessarily within the scope of the duty owed bc of that conduct  contracter had no duty to protect the babysitter from the risk that led to her injuries
Union Pump Co. v. Allbritton (Restatement)
· Slips on a pipe rack that was wet bc of efforts to extinguish fire in rwuipmrny made by D
· Held: not substantial cause – the product did no more than create the condition that made respondent’s injury possible; injuries were too remotely connected
Kinsman Transit Company: Directness (Manner and Extent) Ship moored to dock in such a way to create fulcrum when ice built up. Deadman was not properly constructed or inspected. Ship came unmoored, carried down river and unmoored the Tewksbury, both kept downstream. Negligence of city in not raising bridge in timecollapse of bridge towers, damming caused by both shipshuge flooding and damage
· Held: when damages were of the same general sort expectable, but the unforeseeability of the exact development (manner) and extent (extent) of the loss will not limit liability
Restatement??
Intervening and Superseding Causes
· An injury can occur b/c of acts of multiple tortfeasors
· Tort law often holds multiple tortfeasors jointly and severally liable to the Pl
· Sometimes, subsequent acts of a second tortfeasor cuts off another’s liability: Superseding cause
Intervening Causes - subsequent acts of negligence that do not block liability to initial tortfeasor
Superseding causes - those intervening acts of negligence that block liability of initial tortfeasor
Britton v. Wooton - stack boxes in violation of fire code, arson investigator determined arson 
· Build up of trash was but-for cause of damage
· Held: supermarket liable. At moment of breach, stacking the boxes, the risks being run are risk of fire. Fire was foreseeable and it happened.
· Deliberate wrongdoer does not block liability—all he did was take advantage of a vulnerability created by the act of negligence
Neg’l as a Superseding Cause?
Roberts v. Benoit
· C employed by sheriff’s office as a cook, but deputized (trained in firearms) to get supplementary pay
· C then shoots P while drunk and playing with his gun
· Held: even though S breached duty owed to P bc of careless training and encouragement, C’s foolhardly conduct is superseding cause
Martinez v. Lazaroff
· LL negligently fails to provide hot water to T’s apartment; so T heats up hot water on stove to carry to bathroom, but collides with child and child is burned
· Held: T’s carelessness a superseding cause

DEFENSES

Only reach this point AFTER PF case is established
· Accepting PF case and presenting a defense, not undermining the PF case
· Contributory Neg’l, Assumption of Risk, Comparative Neg’l 
1. Contributory Negligence
Elements:
1. P negligent towards own safety (consists of acting unreasonably in regards to one’s own safety )
2. P’s negligence is a substantial factor in her own harm (Causation)

Exceptions and limitations to classic common law rule:
· Contributory Negligence under the common law was a complete defense 
· Only a handful of states still follow this all-or-nothing rule of C-N
· CN is not a defense to intentional torts
· CN is not a defense to reckless behavior, unless P is reckless along with D

1. Statutory violation [at least where purpose to protect pl from own inability to appreciate consequences]
· Example: A statute forbids sale of glue products containing benzene to minors. A store sells a large quantify of industrial glue to a minor, and the minor & his friend sniff the glue & die. Store cannot invoke minors' C-N in their estate's wrongful death action.
2. Custodial care
3. [Emergency] Emergency: potential—not formal—exception (jury instruction says to take it into account)
a. Under conditions of emergency, people do things that may not be the safest
4. Last Clear Chance (Kumkumian) D had another opportunity to avoid further injury but did not take it
a. Liable for the additional injury that occurred after the first injury
b. Basically a third step in CN analysis
c. If had one last clear opportunity to avoid injury, P’s CN is not a defense

Butterfield v. Forrester – man fixing his house extends a pole across the road; horseback rider riding aggressively (not riding with reasonable and ordinary care), collides with pole
· Held: D not liable – Rider contributorily neg’l; could have avoided if rode more carefully
Culler v. Hamlet – P’s care broke down at 3am on foggy night; pulled over and left lights on to alert oncoming cars; flagged down friend and pulled over his truck to help; P walked slowly across the street as oncoming car approached, assuming it would stop; hit
· Held: P’s negligence in maintaining a proper lookout while crossing the road barred her from recovery
Smithwick v. Hall & Upson Co. – P worked on wrong side of platform after told not to bc risk of slipping on ice; injured by bricks fallign bc of D’s neg’l
· Held: If injured bc slipped, would not recover; but P’s neg’l in standing on wrong side was not proximate cause of his brick injury  CN not cause of the injury
Fuller v. Illinois Central RR – train running late and going much faster than usual; old man starts to cross, apparently unaware of danger; hit and killed
· Held: Yes, man was CN, but D had a last clear opportunity to avoid accident (could’ve stopped train)
Kumkumian v. City of New York – man lying on tracks when a subway train hit him; emergency brakes triggered and train stopped; driver reset brakes and started; stops again and restarts again; stopped again and then finally discovered the body; if had inspected earlier, man would have lived
· Held: Doctrine of last clear chance applies, even though man was CN for first injury; twice neg’l in twice disregarding emergency stopping mechanism
Osborn v. Salvation Army: D cannot use CN if he violated statute designed to protect P in the first place 
Kansas Pacific Railway Co. v. Pointer: “where the negligence of both parties contributes to the injury, the law will not afford any relief”
· Administrability: too difficult to apportion losses

2. Assumption of Risk
A. Express: an “agreement” that is typically (though not always) in writing
· One Party typically attempts to shift risk of loss to the other party, or to change an underlying rule of law, or to change the Forum in which a dispute will be heard
Examples: 
· Exculpation clause—you agree to hold the other party harmless for her negligence towards you
· Often in sporting or recreational activities
· Agreement not to sue
· Arbitration clause in consumer contracts
· “Agreement” not to pursue a class action
Are these agreements enforceable? Presumptively Yes, although two types of challenges:
1. Procedural Challenges—e.g., adhesion contract
· “Realistic opportunity to bargain?”
· Information provided?
· Opportunity to ask questions?
· “knowing consent”?
(2) Substantive Challenges—
· Focuses on underlying fairness of the “agreement” itself 
· To challenge enforceability of exculpation clause, one must develop policy reasons 
· Tunkl Factors:  (used by many courts); agreement is invalid if it exhibits some or all of the following:
1. The business is of a type generally thought suitable for public regulation.  
2. The party seeking exculpation is performing service of great importance to the public, 
3. The party holds [it]self out as willing to perform this service for any member of the public
4. The party invoking exculpation possesses a decisive advantage of bargaining strength
5. Imposes standardized adhesion contract
6. The person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents. 
Courts generally reject exculpatory clauses involving public utilities, common carriers, innkeepers
a. Or those that try to relieve an actor of his intentional, recklessness, or wanton conduct
Restatement:
· Exculpatory agreement should be upheld if it is (1) freely and fairly made, (2) between parties who are in an equal bargaining position, and (3) there is no social interest with which it interferes
Dalury v. SKI Ltd: Man received serious injuries when collided with a metal pole that was part of the control maze for a ski lift line; Form he signed stated he assumed risks of in; Ps could only expect to encounter risks inherent to skiing; Ds in position to guard against negligence like poor placement of a pole that P ran into (A arguments)
· Held: contract not enforceable
ObGyn LTd v. Pepper: patient required to sign a form requiring arbitration for malpractice
· Held: Waiver not enforceable—adhesion contracts not enforceable when there is such disparity of bargaining power between the parties that the agreement does not represent a free choice on the part of the plaintiff
Baker v. Seattle – excuplate from liability when inconspicous disclaimer in middle of the agreement
Yates v. Chicago Ball Club – disclaimer on back of concert ticket doesn’t count because too small to be legible

B. Implied
Elements of Implied A-R (Note: Judicial Implication):
1. Knowledge—Plaintiff must subjectively  know, appreciate and understand the risk of harm created by defendant’s conduct;  and 
2. Plaintiff must voluntarily subject himself to that risk
· Imprecise Shorthand: Knowledge of risk, & “Voluntarily subject”
· At common law, implied assumption of risk was a complete defense. 
· This has changed with advent of Comparative Fault
Contexts:
· Recreational activities/sports (skydiving, horseback riding, touch football)
· Arising in pre-existing or ongoing relationships (Dr./Patient)
· Disclaimer of liability (enter at your own risk)

Implied AIR after CF: Primary vs. Secondary AIR: D has burden of proof for both types of risks
1. Primary risk (inherent in the nature of the act): P would have to establish recklessness instead of negligence on part of the D (heightens P’s burden of proof, lowers D’s duty)
· changes the DUTY defendant owes plaintiff. For primary, A-R either:
·  ELIMINATES the duty (e.g., I hire you to repair the rotten floor in my house & you fall in), or
· REDUCES the duty owed (e.g., Kahn)
· Examples: 
· Recreational activities and sports—some risks are inherent in the activity:
· Skydiving—the wind resistance, getting caught in one’s parachute
· Horseback riding in desert: risk of horse being spooked by snakes
· Touch football-risk of falling or being stepped on
· Self-defense class-risk of being pulled or injured by blow
2. Secondary risk: P can still prove negligence as PF case, but recover of P would be proportionately reduced
· remains as an affirmative defense but majority of courts have subsumed into Comparative Fault
· Brought into comparative fault regime so the plaintiff’s negligent A-R is compared against that of the Deft’s negligence
· Examples: [I.e., risks that aren’t inherent in a sport or activity]
· Skydiving instructor mis-packs parachute or pushes participant out the aircraft door
· Horse trainer gives newbie an easily-spooked horse or provides defective bridle
· Football player after whistle is blown punches opponent in stomach
· I loan you my car & say watch out for bad brakes
· I have a pond in back yard: “swim at own risk”
Compare AR with CN:
· Contrib Negl focuses on plaintiff’s failure to exercise due care in confronting a risk, while A-R focuses on plaintiff’s “voluntary” encountering a known risk
· Contrib Negl employs an “objective” standard (i.e., would a RPP have appreciated a risk, and taken steps to avoid the risk?), while A-R employs a subjective standard 
Hypos: 
1. The plaintiff installs his television antenna near the defendant's uninsulated 12,000-volt power line.  Current arcs from the power line to plaintiff's antenna.  Has the plaintiff assumed the risk of injury by the arcing?
2. Suppose that Schmoe goes to a professional baseball game for the first time.  Schmoe has never seen a game on television, and is unaware that a hit ball may land in the stands.  During the 2004 World Series, with Boston leading, a batter hits a ball into the stands injuring Schmoe.  Schmoe sues the club.  Has Schmoe assumed the risk of being hit?
3. Plaintiff, knowing that Fred’s swimming pool hasn’t been cleaned in years & probably is filled with harmful bacteria, accepts Fred’s “pool party” invitation, jumps into the water & later becomes ill from the bacteria.  Has Plaintiff assumed the risk of becoming ill from the bacteria?
4. Plaintiff, seeing that Grocer hasn’t cleaned up the cases of spilled tomatoes, walks through the vegetable section anyway & slips hurting his knee.  Has Plaintiff assumed the risk of injury by slipping on the tomatoes?
5. Plaintiff, knowing that his companion has quaffed a dozen beers at a football game, gets into companion’s car & 15 minutes later companion drives into a tree. Has the Plaintiff assumed the risk of injury from his companion’s poor driving?
6. Plaintiff dashes into a burning house to rescue a small child on the 2d floor.  Has Plaintiff assumed the risk of being burned from the fire? What if he dashed into the house … to retrieve his hat?
Murphy v. Steeplechase Amusement – P is injured on “The Flopper”; P saw others falling on the ride and chose to get on the ride
· Held: Risk of falling was recognized and foreseeable; no liability for amusement park
Marshall v. Ranne – bit by neighbor’s boar; had been previously chased by boart 10-12x and held him prisoner in outhouse several times; P did not see boar as he was leaving the house; surprise attack
· Held: P did not assume the risk of being attacked by the boar; D cannot force P into either facing the danger or surrendering his real property ownership rights

3. Comparative Fault
· In General: Same name as C-N: if plaintiff is at fault, plaintiff has been “contributorily negligent”
· What has changed:  no longer is C-N an absolute defense;  instead, it’s a proportionate defense.
· Not literally comparing: D’s fault is 100%, but P’s CN operates as a reduction of the liability
· A jurisdiction will have either contributory negligence (total bar) or comparative fault (proportionate bar) but not both.
Elements: 
2. defendant must establish that plaintiff was contributorily negligent. Same elements as C-N:
· P negligent towards own safety
· P’s negligence is a substantial factor in her own harm 
3. if the plaintiff is found contributory negligent, the jury is asked to determine what percentage of plaintiff’s damages are attributable to plaintiff’s own negligence. 

Formula:  Take 100% of plaintiff’s losses, and reduce plaintiff’s damages by the % of P’s losses attributable to plaintiff’s own negligence.

Two types of CF:
1. Pure: will allow P to recover as little as 1% of losses (when D’s negligence is 99% of losses)
a. Justification: Lee v. Yellowcab: fair bc of nature of 2 different neg’ls; moral standard: D’s neg’l is worse for society bc toward others (P’s neg’l only towards himself)
2. Impure: majority follows; mostly done by statute; P can only recover if P’s negligence < D’s negligence
a. “Not greater than” approach: 
i. P may recover provided that P’s negligence was not greater than that of D’s
ii. In 50/50 situation, P may recover 50%
b. “Less than D’s negligence” approach: 
i. In 50/50 situation, P loses
ii. In 51% D and 49% P, P recovers 51% of losses
c. IF GIVEN IMPURE CF QUESTION, MUST INTERPRET STATUTE TO DETERMINE WHICH IMPURE APPROACH IT IS
Changes with adoption of CF:
· Last Clear Chance is jettisoned—bye bye
· Should courts compare P’s negligence against the group of others, or against each individual D?
· Majority: combine negligence against all D’s—P may recover if P’s neg < All D’s neg
Steps to Determine CF:
Was D negligent toward P?
· If so, was P contributorily negligent?
· If so, what % of P’s losses are attributable to P’s own negligence? (jury decides %)
· If in impure jx: was P’s % less than % of all D’s negligence?
· If so, P can recover 100% less % attributable to P’s own negligence
· How to apportion D’s portion of damages among Ds?
· If both D’s solvent: % of neg from each D recovered
· If one is insolventJ&S liability retained and other solvent D will have to pay all Ds portion of losses
· (Some jx have modified J&S liability rule to only use Several Liability in CF regime) Know both approaches
· Are there set-offs? (When P and D are both primarily and contributorily negligent)
Are there set-offs (where each party sues the other for his damages)
Party X—40% at fault, $10,000 damages
Party Y—60% at fault, $100,000 damages
Courts are divided; if insurance is available, usually no set-offs are allowed.
Effect of CF on J&S liability:
–Plaintiff—30%
–Defendant #1—60%
–Defendant #2—10% 
Assume a “pure” jurisdiction, and Defendant #1 is insolvent.  Which party (Pl or Deft#2) should bear the risk of insolvency?
· CA—retains J&S liability
· Tennessee—abolished J&S liability in such situations.  
· Many states have abrogated J&S liability via statute so unclear what is majority approach

McIntyre v. Balentine – two drivers who had been drinking got into an accident, one was speeding
· Held: yes, CF adopted (CN is unjust bc completely denies injuring litigants recompense for damages)
Kahn v. East Side Union High School District – HS girl injured while diving into shallow end; coach tells her to, despite her fear
· Held: Sports instructor has a duty not to increase the risk; totality of circmstances precludes the grant of D’s motion for SJ; reduces duty owed for primary in sporting/coach context – want competiton preserved
Knight v. Jewett – girl injured in a touch football game by an overly aggressive player after she warned him that he was being too rough
· Primary risks: inherent to activity – duty changed to recless standard from due care
· Secondary risks: pulling a knofe on another while playing touch football

AFFIRMATIVE DUTIES
General negligence duty: When a person acts, she owes a duty of due care to others who might foreseeably be injured by her acts.
· Unless a person has acted, a person generally has no duty affirmatively to act to aid or assist another.
· Distinction bw misfeasance and nonfeasance (baby in the mud puddle)
· Nonfeasance: If you have “no duty,” it doesn’t matter whether your failure to act is “unreasonable” or even malicious! (Stockberger)
· Special relationships, failure to aid, gratutious undertakings, statutory

Posner’s Rationales for No-Duty Rule: 
· People should not count on non-professionals for rescue (moral)-individualism
· Imposing liability might actually reduce the number of rescues (disincentive)  b/c people would be deterred by threat of liability from putting themselves in a position where they might be called upon to attempt a rescue 
· Altruism makes the problem a small one 
· Administrability (line drawing)--the circle of potentially liable nonrescuers would be difficult to draw 
Critique of No Duty Rule:
· The rule is morally repugnant where potential rescuers can act at little risk to themselves and little cost (moral)
· Tort law should incentivize people to rescue in such situations
· If it’s a small problem, the solution also requires a small change in the law
· The administrability problems can be addressed, esp. w/ a rule requiring rescue only where risk of injury and cost to rescuer is small

No Duty Rule has many Exceptions (reflects discomfort)
1. Actor begins, then unreasonably  discontinues, assistance [Farwell; REST.§324]
2. Creation of dangerous condition (Hardy v. Brooks—p. 378) 
3. D’s actions have harmed another (even non-tortiously), and the other is helpless and in danger of further harm (Rest. 2d §322) (Maldonado)(p.377)
· Bumping into someone non-negligentlyduty to assist (Maldonado)
· Touch football injuryduty to assist if you caused it
4. Interference with another’s rescue attempt (Rest. 326; 327) —But see Scruggs
5. Special Relationships
a) Common Carrier/passenger
b) Business Invitees
c) Innkeeper/Guest (see Kline)
d) Custodial settings 
e) Common Social enterprise—Farwell v Keaton
f) Employer/Employee? [Stockberger notwithstanding] when employee is unable to look out for himself
6. Additional exceptions?  E.g., Soldano [requiring bar owner to allow rescuer to use phone] (or is Soldano a “don’t interfere with rescue” case?)
7. Statutory Duties to Rescue: some states impose duty to rescue when doing so would risk negligible harm to themselves
· Punishable by fine, rarely enforced	
Stockberger v. United States – insulin-dependent employee gets sick and wants to go home; employees try to get him to stay but he still wants to drive home; drives into tree and dies
· Held: Employer had no duty to employee; fact that they had driven him home before does not establish duty//appeared to other employees he could look out for himself
Farwell v. Keaton – After following two women, Ps chased back to their car and one is beaten; Siegrist drives Farwell back to house, sees that he is unconscious, leaves him in the care to be found the next day; died three days later
· Held: There is a duty; began to rescue, then stopped; they had a “special relationship” by pursuing a common goal
· Dissent: “companions on a social adventure” expands doctrine too far to warrant liability
	“Co-adventurers” would impose a duty, but this case is not that
Yania v. Bigan – D convinced P to jump into a pool  P drowned and D did nothing
· Held: no legal duty to rescue when person in full control of mental capacities is convinced to jump
Sherrice Iverson – boy in casino sexually assaults then strangles and kills a little girl; friend watched and did not report
· Held: no duty – wasn’t involved in any way
Restmt imposes a duty upon one who injures another, even innocently, to assist the injured person:
· Maldondo v. Southern Pac. Transp. Co. – RR owed P a duty when attempted to hop a freight train but fell under when D’s employees bumped the cars; if RP man would have recognized
· Hardy v. Brooks – D without negl’l hit a cow in the road
· Held: D had duty to give notice to other drivers or remove the cow from the road (creation of a dangerous condition)
Rstmt contenances liability for intentionally or negligently preventing a 3P from giving aid to another:
· Soldano v. Daniels: bystander from neighboring tavern ran into D’s bar and asked D to call policeor use the phone to call the police; Bartender of D refused
· Held: tavern owed duty to call the police or allow the would-be rescuer to do so
· Exception: potentially creates a wedge in the no duty rule
· BUT
· Louisville & Nashville RR v. Scruggs: D train refused to move train so fire trucks could pass over trackes and rescue house on fire
· Held: no duty to P to move train//was ruled noninterference (not exception to the rule)
· Nowadays, would probably be considered an interference
Rescue: once begun, creates Duty
· Zelenko v. Gimbel Bros: P’s intestate became sick in D’s store; they kept her in infirmary for six hours without med care and she died
· Held: If Ds had left her alone, someone else out of charity would have called an ambulance; Duty  D left P in worse position than when actor took charge by discontinuing aid
Special Relationships:
· L.S. Ayres & Co v. Hicks – boy got fingers caught in escalator of store; store delayed stopping the escalator, exacerbating his injuries
· Held: That he was a customer of the store sufficient to recognize a relationship to impose a duty on the store

2. Special Relationships and Duty to Protect or Control
Restatement §315:
· No duty to control the conduct of a third person as to prevent him from causing physical harm to another unless
· A special relationship exists between actor and third person which imposes a duty upon the actor to control the third person’s conduct, or which gives the other a right to protection
Two types of problems arise:
1. What relationships will the law consider special? To whom does D owe the duty? And
2. Assuming a special relationship exists, what is the nature of the duty owed by D?

Landlord owes Tenant a duty to protect tenant from foreseeable criminal acts of 3d parties:
· Kline v. 1500 Massachusetts Ave. Apt. Corp – P assaulted and robbed outside her apt in common area of her building; LL had warningof these types of crimes occurring
· Held: LL owes a duty to protect tenant from foreseeable criminal acts of 3Ps
· Basis of finding duty to protect stems from LL’s ability to control the premises, not the ability to control people
· Standard of care: reasonable care UTC
· Contract and custom are two considerations of reasonable care
Businesses owe a duty to protect invitees from foreseeable criminal acts of third parties.
· Posecai v. Wal-Mart – P robbed in parking lot and claimed there was a duty to protect her rom crime on their property
· Held: Businesses owe invitees duty to protect T from foreseeable criminal acts of 3Ps; here, there was no duty
· Adopt: Balancing Test (like Hand Formula) standard, weighing most important fact oas prior similar incidents on premises
· Competing Tests of foreseeability:
· Specific harm (outdated)
· Prior Similar incidents (minority)
· Totality of Circumstances*majority	
· Greatest duty upon the merchant
· Account for surrounding area/neighborhood
· Prior simlar incidents (most important, but not essential), but lack of prior similar incidences does not defeat a duty if crime was foreseeable
· “Balancing test”—rule in CA (trend)
· Foreseeability of the harm and the gravity of the harm in relation to the burden on the business to protect from that harm
· Most important consideration is prior similar incidents, but also look at location, nature, and condition of property 
· More narrow
Psychotherapist owes a duty to non-patient if patient credibly threatens physical violence to that person.
· Tarasoff v. Regents of the University of CA – A man who had been in therapy told psych he was going to kill a woman, and on psych’s request the police detained him; police released him, but no one warned the woman; man killed the woman
· Held: Relationship between therapist and patient, PLUS threat to the life of another CREATES duty to the victim
· New duty to third party to protect third party from the patient
· In CA, duty is discharged when therapist makes reasonable efforts to communicate the threat to the victim and to law enforcement (other jxs sometimes require confinement or other precautions)
· Clark (dissent) - Loss in confidence not justified by marginal benefit to safety
· Restatement (2d) Torts, § 315 – There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless:
(a) a special relation exists between the actor and the third person which imposes a duty upon the actor to control the third person's conduct, or 
(b) a special relation exists between the actor and the other which gives to the other a right to protection. 
· Affirmative duty for the benefit of 3rd parties (Tarasoff)?
· If doctor has specific knowledge of threats
· Balance that duty with obligation of confidentiality to patient
· Tarasoff adopted by most states
· NB:  court finds that therapists tend to over-predict violence
· BUT: So long as doctor “reasonably believes” danger exists to 3rd party
· No liability for breach of confidence
· Reasonableness,  as always, is a question for fact finder

Bradshaw v. Daniel: physician has affirmative duty to warn identifiable third persons in the patient’s immediate family against foreseeable risks emanating from a patient’s illness—in this case, the risk of contracting a non-contagious disease, Rocky Mt Spotted Fever, via infected ticks
Thompson v. County of Alameda: law enforcement aware of juvie offender in their custody and his history of violence and stated if released he would kill a child. He was released and he killed a child. Threat was not specific. Affirmative duty?

Negligent Entrustment: Restatement 390: Liability where: one who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier would expect to share in or be endangered by its use.
· Vince v. Wilson, Ace Auto Sales – great aunt gives grandnephew money to buy a car; nephew had history of substance abuse, no driver’s license, had failed driver’s test several times; dealer sold him the car, despite knowing no DL and had failed; passenger injured when nephew driving
· Held: enough evidence to infer negligent entrustment
· Osborn v. Hertz Corp.: court held that a rental car company had no duty to investigate the driving record of a sober customer who had a valid driver’s license before renting a car to him. If it had searched, it would have discovered prior convictions of drunk driving, and one suspension

3. Gratuitous Undertakings
Restatement: Triggered when: 
1. Act or Gratuitous promise to render service
2. Reasonable Reliance

Erie R. Co. v. Stewart – RR voluntarily employed watchmen for a long time to warn passerby of oncoming trains; it was known that when there was no watchmen, it was safe to cross; RR stoped doing this, and a traveller who knew of this practice was struck by one of D’s trains when D failed to give warning
· Held: duty if 1) voluntary practice and 2) people know if it and rely on it
· To discontinue practice, must exercise reasonable care in giving warning of such discontinuance
Marsalis v. LaSalle – P shopped in D’s store and was scratched by D’s cat; P asked D to keep cat locked up for 14 days in order to observe for rabies (cat had no prior history of scratching); D denied this agt was made and cat was released; P got injuections for rabies, which she was allergic to and suffered further injury
· Held: D is liable – duty created when D agreed to keep cat in; had D not agreed, it might be observed that cat did not have rabies and P could have avoided getting shots
Crowley v. Spivey – D grandparents promised the children’s father they would supervise and safeguard his kids when they visited their mother, who had a history of mental illness; they left mother alone with children and she shot and killed them
· Held: Grandparents owed a duty towards their grandchildren bc undertook and reliance
Morgan v. Yuba County – Sheriff’s dept promised Morgan they would notify her before releasing a dangerous prisoner she had helped to apprehend; they didn’t and he killed her
· Held: P’s intestate could have a claim if county induced Morgan to rely on their promise and she had in fact relied on it
HR Moch Co, Inc. v. Rensselaer Water Co.: D water company contracted with the city to provide water.  A fire spread to P’s warehouse and D was promptly notified of the fire and asked to increase water supply. D did not supply or furnish sufficient water with adequate pressure to extinguish the fire before it spread to P’s warehouse, though the company had the capacity to prevent it.
· Held: D did not have a duty to residents of the city—P was not a 3rd party beneficiary—with whom they were not contracted to provide sufficient water (act v. omission problem—weak theory).
· If there is a tort duty, it is owed to the party with whom D is in privity
· Didn’t want to expand liability—infinite number of beneficiaries involved in contracts, and we want people to know to whom they are liable when they enter into contracts
· Policing the boundary between tort and contract
· Failing to provide adequate water “is at most the denial of a benefit, it is not the commission of a wrong.”
· Bad Cardozo opinion
Strauss v. Belle Realty Co.: Old man fell and was injured while trying to get water from apt basement (common area) during a power outage. Brought suit against the power company (for negligence)
· Held: D only had a duty to customers, not tenants of customers—would extend orbit of liability too far
· P was not a customer of Edison while he was not in his apartment, i.e., in the common areas where he was injured, so no duty to P (B policy arguments)
· Distinguishing Moch: Here, P is a clear beneficiary of the contract between landlord and Edison
Beul v. ASSE International Inc.: 
· Causal relationship between D’s negligence in failing to keep closer tabs on P and her sexual involvement with host father—question for jury—inference is plausible that IF Breber had called school she would have learned of Kristen’s absences
· Is Bruce’s crim activity the sole or superceding cause of P’s harm? Court says doctrine of superceding cause is not applicable when duty of care claimed to have been violated is precisely a duty to protect against ordinarily unforeseeable conduct
· Was the harm too remote from D’s lack of due care to support liability? Court says ASSE was primary supervisor and support for Kristen and thus the harm resulting from sexual offense is not too remote

LIMITATIONS ON DUTY

1. Owners and Occupiers
Different types of issues tend to arise:
1. Duties owed from conditions on land
2. Duties arising from activities on land

Common Law approach:
Step One: Classify entrant
1. Trespasser - enters without consent or privilege
2. Licensee - enters with consent or under privilege but not invitee
a. Largest group:  social guests
3. Invitee - A business visitor
a. A public invitee—entering b/c of general invitation to the public
Step two: Define the duty owed by O/O to each class of entrant for conditions on the land:
1. Trespasser— O/O owes no duty to warn TP or make safe natural or artificial conditions on the land except:
a. O/O knows of a specific danger & that a particular TP is about to encounter it
i. Avoid injury by active operations (crane on construction site and a man walks by)
b. Footpath exception—duty to warn of hidden dangers adjacent to a public way
· Ex. Duty to pedestrians who routinely cut through a vacant lot of O/O to shield hidden dangers
c. Attractive Nuisances: for child TPs – “turntable cases”, Culvert case
2. Licensee— If O/O knows of a dangerous condition that Licensee not likely to discover, owes duty to licensee either to warn or to make safe
a. Obligation to warn of known hazards
b. Hypo: social guest wants to use restroom, you say down the hall and to the left, he goes down the hall and to the right and falls into a ditch in the garageliable if you did not warn bc a wrong turn was foreseeable
3. Invitee— O/O owes duty of ordinary care
i. E.g., the obligation to inspect premises for hidden traps

Post v. Lunney: woman paid five dollars for a garden tour of D’s home; tripped on transparent vinyl and fractured her hip
· Held: P is an invitee under the invitation test (overturns trial judge who went with mutual benefit test)
· Trial court held she was licensee—literal, D was not getting paid for use of her home.
· Held: Common law approach. Invitee because as long as premises are open to the public, they are generally invitees (open invitation test)
Martin v. BP Exploration & Oil – person who uses gas station restroom without purchasing is invitee if RP would understand the station the public to use the bathroom regardless of whether purchased products
Laube v. Stevenson – D’s mother regularly visited her home and helped take care of baby and house; on one occasion, D asked mother to get a blanket from basement; Stairs had no handrail, broken stair, and no light to show defective stair; mother fell and was injured
· Held: Mother is licensee and D owed mother duty to warn of the condition

Footpath exception:
Murray v. Mcshane – court held that neighboring landowner had duty to a man who stepped off the public sidewalk to tie his shoe while sitting on an adjoinng doorstep and was injured when a brick fell of the building and hit him
Justice v. CSX Transport – truck driver approached RR crossing, where his view of the tracks was obscured by D’s plant and RR cars sitting on a spur 50 ft from intersection; driver killed by another train
Held: D owed duty to avoid creation of visual obstacles that unreasonably imperil the users of adjacent public ways

Attractive Nuisance Doctrine (Restatement):
(a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and
(b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and
(c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and
(d) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and
(e) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.
Merrill v. Central Main Power Co. – 9yo catches eel, alks to power co’s electrical substation, climbs fence and tries to cook the eel on a live electrical wire
· Held: For Maine Power – not attractive nuisance bc boy appreciated the risk

For Activities on the Land: 
1. Duty owed to trespasser - Avoid willfully injuring TP (note above additional exceptions re: conditions on land)
2. Duty owed to Invitee: O/O must exercise reasonable care for their safety
3. Duty owed to licensee: Liable if doesn’t use due care, and O/O
1. Should expect that licensee won’t discover danger, and
2. Licensee does not have reason to know of the risk

Revised/California Approach: 
replaces three part classification scheme with general negligence rule
· Status of entrant becomes relevant at breach stage, not at the duty stage (previously, classify the entrant to figure out what duty is owed)
· Now: duty is due care. Was there a breach of due care? 
· E.g.; if you know TPs are frequent on your land, then you’ve been put on notice that TPs will enter, so now you have a duty of ordinary care
· Think of it as the reversal of common law approach:
· Step one: “define the duty”: always ordinary care under the circumstances
· Step two: classify the entrant (as a circumstance)
· Done through Rowland v. Christian
· REMEMBER:  General Negligence Rule: everyone owes people who might foreseeably be injured by one’s activities a duty of due care
Rowland v. Christian – P is guest at D’s home, injures hand on broken water faucet while in bthroom; D complained to LL weeks before of the faucet, but did not warn P when visited; P cut hand and severed tendons
· Held: no more classification of entrants; D liable – standard of ordinary care
· Abolishes the tri-partite classification scheme, 
· Now apply ordinary negligence principles to entrants 

2. Negligently Inflicted Mental Injury
· General resistance when the only injury is mental
Evolution:
1. No damages for NIED
· Historical Hostility: not really an injury, not easily observable, fear of fraudelent/trumped up claims
2. Damages parasitic upon another tort (still available, but not required)
3. Damages under impact rule (small touching is sufficient)
4. CL today
Old Impact Rule:
2. D’s neg’l  P receiving phyiscal injury (impact)
3. Suffered ED from D’s conduct
3. ED manifested itself in physical consequences
Current Rule:  Four circumstances
1. Parasitic damages
2. D’s neg’l impacts P
4. Direct Victim Rules
5. Bystander Rules
Direct Victim General Rule:
1. D acted negligently toward P in which P was in zone of danger
2. P suffered emotional injury resulting from D’s conduct
3. The emotional injury manifested itself in physical consequences (majority jx require this)
a. Ulcers, heart attacks, prolonged vomiting, long-continued nausea/headaches
b. Insufficient: transitory, non-recurring phenomena, harmless in themselves
· Robb v. The PA RR Co – woman driving home when car stalled on RR crossing; deep rut which had been negligently permitted by the RR to form at corssing; rear wheels got stuck  train is coming; woman leaps out with seconds to spare and train destroys her car; woman was not touched by train and had no bodily contact/physical injury; suffered severe shock to nervous system  inability to nurse/care for baby, abandon horse breeding business
· Held: Impact rule no longer required 
· If danger from negligence 
· Potter v. Firestone – D negligently exposed P to toxic substances that threaten cance by dumping toxic chemicals at a dump they knew was not capable of handling toxic substances
· Held: In absence of a present physical injury/illness, damages for fear of cancer may be recovered if P proves:
1. as a result of D’s neg’l breach, P is exposed
2. P’s fear stems from knowledge, suported by med opinion, that it is more likely than not that P will develop cancer in the future due to exposure
Bystander Liability
Bystander: not personally subjected to a risk but has observed somebody being injured
Basic situation:
· D has acted negligently toward someone else, but bystander suffers emotional distress because s/he watched D’s negligence injure the direct victim
· Direct victim: within zone of danger; bystander does not have to be in zone of danger
· Can be both bystander and direct victim—but will be difficult to prove bystander
Dillon factors—now elements:
· P was located near the scene of the accident (as contrasted with one who was a distance away from it)
· Shock resulted from a direct emotional impact upon P from the sensory and contemporaneous observance of the accident (as contrasted with learning of the accidence from others after its occurrence)
· P and victim are closely related (contrasted with absence of any relationship or presence of only a distant relationship)

James v. Lieb – P witnessed death of his sister as they were biking and a trash truck backed up negligently and ran her over
· Held: adopts Dillon v. Legg factors (mom and daughter see another daughter killed by a driver; sister was in zone, but mother was not) – held: fallacy that mother would not be able to recover, but sister could bc of a few years
· Court notes that relationship factor is most important; has to be major injuries, phyiscal manifestation not req’d, but highly persuasive
· Zone of danger no longer req’d
Wetham v. Bismark Hospital: denying recovery to mother for emotional and mental shock suffered as result of seeing her baby dropped from the arms of a hospital employee onto tile floor of hospital room
· Bystander rule required proof that P feared for own safety rather than another’s
· Some jxs now allow recovery for bystanders who themselves are in the zone of danger
Elden v. Sheldon: cohabitation without formal marriage did not constitute the close relationship anticipated by the Dillon factors
Thing v. Chula: made Dillon factors into elements
Moon v. Guardian Postacute Services, Inc.: P saw his mother-in-law mistreated in nursing home facility 
· Didn’t satisfy Dillon factors for bystander liability: not present at time events took place (events took place over long periods of time); questionable direct emotional impact on P from contemporaneous observance of accident (over long periods of time, he just saw an old deteriorating lady); not closely related when he only visited once a month and was only a son-in-law
· No duty to P under direct victim rule

3. Economic Loss Rule
What are economic losses?
· Generally:  the money people lose when they’re injured that doesn’t involve compensation for pain & suffering or repair of physical injuries
· Examples include: Lost wages, Lost opportunities, such as lost jobs or lost time, Lost profits
Rule: where damages are only economic in nature, you may not generally recover in Tort unless accompanied by property losses or personal injury
	Not a rule about non recovery
Examples of Economic Loss Rule:
· D destroyed a bridge to an island, causing lost business to the merchant on the island—no recovery for economic losses
· A printing business who power supply was cut off when D negligently cut power line—no recovery for economic losses
Exceptions to Economic Loss Rule:
1. “Special Relation” b/t parties—e.g., Negligent transmission of telegraph msg.
2. Negligent failure to obtain proper attestation of will (i.e., legal malpractice)
3. Negligent performance of profession (bankers, real estate agents, accountants, surveyors, analysts, insurance brokers, doctors, architects, bailees)
4. Maritime & admiralty law has created some exceptions
5. Pollution of a stream by D—swimming pool operator permitted to recover
6. Recovery of Economic dmgs as parasitic
7. Geographic proximity (may be an element: think People Express and Union Oil)

East River Steamship v. Transamerica Delaval – shipbuilding company contracted with D to design turbines for ships; Each tanker expereinces issues with the turbines – causes operational difficulties, but no injuries or property damage; Damage only to turbines themselves
· Held: no recovery – not through tort law (don’t want to usurp K law) – economic loss rule
Freeman & Mills, Inc. v. Belcher Oil Co – Oil co. denied it had a contract with accounting firm, and accountants brought suit for bad faith denail of the K, a tort action
· Held: allegation of bad fauth could not transform a routine contractual breach into a tort action, distinguishing bad faith denial of a K of insurance
J’aire Corp v. Gregory – contractor who entered into a K with the owner of premises to repair a buildign owed a dty in tort to a tenant who suffered business losses when the contractor negligently failed to complete the project with due diligence, even though the K was with the owner and not the T
· Held: question of foreseeability to establish duty: it was foreseeable that unreasonable delay would injure T’s business  neg’l CoA allowed
Union Oil v. Oppen – Oil spill of Coast of Santa Barbara led to lost profits of commercial fishermen as a result of reduction in fish caused by oil spill; investigators found that more steel sheath would have prevented the spill
· Held: D owes a duty to commercial fishermen to conduct their drilling in a Reasonably Prudent  manner so as to avoid the negligent diminution of aquatic life (i.e., to avoid negligently causing economic injury to P’s
· Therefore, the P’s in this case may recover their economic damages for the loss of fishing
· This exception to ELR extended only to those whose economic livelihood derived from that water (fishermen) – no one else allowed to recover, even if harmed
· Relied on Dillon v. Legg (economic distress), Rowland v. Christian (forseeability), A policy arguments
People Express Airlines v. Consolidated Rail Corp. – D negligently allowed hazardous chemicals to escape, causing nearby businesses including PEA to be evacuated
· Held: permitted airline to seek recovery for negligence for its lost profits during the closure, as its losses were “particularly foreseeable”

VICARIOUS LIABILITY
What is Vicarious Liability?A person who’s in a position of responsibility and control of another (such as an employer) is responsible for the torts of the other.
· A form of strict liability
· History:
· Hern v. Nichols - A merchant entrusted goods (silk) to an agent;  as he sold them, the agent represented the goods to be of different and superior quality.  The purchaser brought an action for fraud & deceit against the merchant.
· Held: the merchant was vicariously liable: “For, seeing somebody must be a loser by this deceit, it is more reason that he that employs and puts a trust and confidence in the deceiver,  should be a loser, than a stranger.”
Types of Vicarious Liability:
· Respondeat Superior (employer-employee) - employers are VL for torts of employees committed during the course and scope of employment (not universal in US)
· Exception: Independent contractors: employer is NOT vicariously liable for torts of ICs committed during the course and scope of employment
· Principal’s liability for torts of agent (ex. Hospital nurse agent of independent surgeon; lawyers)
a. E.g., you appoint someone to act for you, but they’re not an employee
b. E.g., hospital nurse may act as agent of independent surgeon if under his control & direction
2. Parental Liability? - typically limited in U.S. to DIRECT instead of VICARIOUS liability
Key Relationships:
1. Employer-employee - General rule: employers are vicariously liable for torts of employees committed during course & scope of employment
2. Independent contractor - General Rule: employer is NOT vicariously liable for torts of independent contractor
Restatement (Second) § 219(1) - “A master is subject to liability for the torts of his servants committed while acting in the scope of their employment.”

Direct Liability v. Vicarious Liability:
· Employers can be held liable for their own negligence.
· Direct liability for one’s OWN tort is not “vicarious”.
· Employers may be directly liable for:
1. failure to supervise employees, or 
2. failure to train employees or for 
3. negligent hiring.
Steps: Evaluate ALL 3 potential sources of tort liability when faced with employer/employee liability
· Agent’s direct liability (A liable because of A’s actions)
· Principal’s direct liability (P liable for P’s actions)
· Principal’s vicarious liability (P liable for A’s actions + agency relationship)
· Either tort committed by employee acting within scope of employment
· Tort committed by agent (i.e., independent contractor) acting with apparent or implied authority
Restatement: Principal’s direct liability
P is directly liable in torts for A’s conduct when:
· Harm was due to Principal’s negligence in selecting, supervising, or controlling agent OR
· Principal delegated performance of a duty Principal owes (under law or contract) to protect a person or property (non-delegability doctrine—Colmenares)
· Cannot delegate activity involving inherently dangerous activities, such as possessing wild animals, or for responsibility of own property
Scope of Employment: Foreseeability v. Purpose
 Restatement §707(2): RS Rest. § 7.07(2) follows the purpose test
· An employee acts within the scope of employment when performing work assigned by the employer or engaging in a course of conduct subject to an employer’s control
· An act may be within the scope of employment even if:
· It is forbidden or done in a forbidden manner
· It is consciously criminal or tortious
· Motive Test: Conduct of a servant is within the scope of employment if it is actuated at least in part by a purpose to serve the master
But majority of courts now follow the foreseeability test
· Restatement commentary acknowledges the existence of the foreseeability test but is generally critical of it
· Bushey discards the purpose test in favor of a foreseeability test: 
· If some harm is foreseeable, P is liable even if the particular harm was unforeseeable.
Qualifications to the foreseeability test:
1. P is not liable when A’s conduct “does not create risks different from those attendant on the activities of the community in general”
a. E.g.:  No vicarious liability if Lane had set fire to the bar where he was drinking; or if he caused an accident on the street while returning to the drydock.
2. A’s conduct must relate to the employment
a. E.g., no vicarious liability if Lane “recognized the Bushey security guard as his wife’s lover and shot him.”
Frolics vs. Detours:
· Frolic: an employee’s significant deviation from employer’s business for personal reasons, outside the scope of employment, and employer is NOT vicariously liable for employee’s action
· Detour: an employee’s minor deviation, falls within scope of employment, and employer is VL
Ira S. Bushey & Sons, Inc. v. United States: Drunken sailor returning from shore leave turned valves to dry dock, allowing water in and causing ship to tilt. Ship eventually fell off dry dock, damaged and sunk parts of dry dock.
· Held: employer vicariously liable via RS—employer is liable for the foreseeable harm that could flow from his employees’ activities
Fruit v. Schreiner: employee attended weekend conference required by employer, had to provide his own transportation. Conference made up of many meetings, followed by social events after which employee was encouraged to mingle with other convention-goers. D slept through evening dinner, then awoke and drove around town to find his colleagues. On the way back, D drove negligently and injured P. 
· Held: Even though employee was not attending a company meeting and the accident occurred at 2am, but was trying to meet up with other convention-goers, the company was vicariously liable
Alms v. Baum: counselors at a camp were injured when fellow counselor lost control of the car after an evening out. Accident occurred during a mandatory orientation weekend, but after the mandatory meetings had ended for the day in question. After drinking at a bar, D drove counselors back but lost control of the car and killed P, injuring another.
· Held: driver had not been acting within the scope of employment and had no intent to benefit the camp with his trip to the bar prior to the accident. Trip was not mandatory and camp had not given any instructions to make such a trip
· Camp also did not require counselors to stay overnight, although it provided rooms for them
Simmons v. United States: Therapist employed by govt as social worker engaged in sexual relationship with client, which eventually caused client psychiatric trauma.
· Held: govt vicariously liable bc therapist was acting within the scope of his employment when he engaged in a sexual relationship, even though he was motivated by self-interest
· Some contact occurred during therapy sessions and initiation of sexual relationship was sufficiently related to the therapy to be within the scope of employment

Agency Relationships:
Principal’s Liability for Torts of Independent Contractors 
· General rule: Principals are NOT vicariously liable for acts of an Independent Contractor
· Agreement between employer and IC is not necessarily controlling
· Factors to consider (not determinative): (Santiago v. Phoenix Newspapers)
· Extent of control exercised by master over details of the work and degrees of supervision
· Managed on a daily basis, or working independently?
· Distinct nature of the worker’s business
· Restaurant typically has employees, where landscaping business typically has ICs
· Specialization or skilled occupation
· The more skilled the occupation the more likely to be ICs
· Materials and place of work
· Work on person’s own time and in own spaceIC
· If must show up at employer’s place of business at a certain timeemployee
· Duration of employment
· Indefinite hiringemployee
· One shot dealIC
· Method of Payment
· Relationship of work done to the regular business of the employee
· Belief of all parties
Exceptions [there are others]:
1. Apparent Authority - A principal may be held liable for the acts of an agent if the principal:
a. permits the appearance of authority in the agent/independent contractor (“holding out”) and 
b. the other person justifiably relies on this appearance.
2. Implied Authority - Defendant exercises significant control over the agent’s acts
a. i.e., does the agent retain the right to control the manner of work? Or does the principal control the manner of work?
3. Non-delegable duties – 
a. Safety regulations and statutes, Responsibility for premises, Owners of dangerous instrumentalities, “Public Policy”
b. Restatement Second of Torts, section 424: "One who by statute or by administrative regulation is under a duty to provide specified safeguards or precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions."
c. California law is more expansive:"The law has long recognized one party may owe a duty to another which, for public policy reasons, cannot be delegated. Such nondelegable duties derive from statutes, contracts, and common law precedents. Courts have held a party owing such a duty cannot escape liability for its breach simply by hiring an independent contractor to perform it."
4. Inherently dangerous work - work that can only be performed with special skill, and carries grave danger to others or their property if negligently performed.
Petrovich v. Share Health Plan of Illinois, Inc.: Woman was negligently treated by a doctor.  She sued her healthcare provider (SHARE) for the negligence of the doctor; The handbook which P referred to while undergoing service was APPEARANCE OF AUTHORITY; language was apparent in the handbook such as: "your Share phsycian," "Share physicians" and "our staff."
· Held: APPARENT AUTHORITY (yes): 
· Appearance of authority (holding out): The handbook said things like "your SHARE" handbook; healthcare permitted appearance of authority over the physicians 
· Justifiably Relies (yes): Woman reached out to the healthcare provider instead of the physicians, when selecting doctor/treatment; she relied upon the healthcare provider not the agent.    
Manning v. Grimsley: Orioles pitcher Grimsley throws a fastball at hecklers, injuring Manning; Vicarious liability for Orioles?
· Held: yes. Occurred during a game, D in uniform, acting in response to a common part of the game
Lyon v. Carey: furniture company had policy that customers pay cash upon delivery. Delivery man got into argument with customer because she would not pay cash. He then beat, raped and stabbed her. 
· Held: Vicarious liability—would have even satisfied the motive test—he was trying to enforce his employer’s rule

TRADITIONAL STRICT LIABILITY
Note: Traditional Categories: Vicarious Liability, Wild Animals, ADAs, Products (sometimes)
Animals: three classes (animals categorized on a class-wide basis, not individually)
1. Wild (ferrae naturae): SL
2. Domestic animals: negligence
3. Domestic that O knows or should know to exhibit “vicious propensities”negligence per se (SL in some jx)
· If O has such knowledge, it is foreseeable the animal might pose a danger to people

Gerhts v. Batteen - Gehrts was bitten by a St. Bernard owned by Nielsen; dog was secured in the back of her pick-up, limiting the dog’s movement.  Gehrts asked if she could pet the dog, and Nielsen lets her; Dog bites her in the face, causing extensive injuries.
· Held: P did not show the owner knew or should have known of the dangerous propensities; Here, St. Bernards are gentle dogs; no evidence of aggression before

SL duty may shift depending on entrant’s status (invitee, licensee, trespasser)
· Irvine v. Rare Feline Breeding Center, Inc. – T’s friend goes back by himself to pet tigers; gets injured   look at friend’s status
Domestic v. Wild Animals.
· Lewis v. Great Southwest Corp. – getting knocked down by male goat at a petting zoo only a neg’l CoA bc goat is a domestic animal and had no propensity for aggression beforehand
· Gallick v. Barto – Girl gets bit by a ferret wile visiting D’s house; ct evaluated ferrets as a class
Publicly-Owned Exhibitions & Zoos.
· Guzzi v. NY Zoological Soc. – girl gets too close to bear cage and is attacked; No SL for zoo bc maintained under charter of leg’l for entertainment and education of the public (policy)
“Dangerous Propensities.” – SL for acts of wild animals is also lmitd by characteristics that make the wild animal dangerous
· Bostock-Ferari Amusements v. Brocksmith – No SL where horse is startled by large bear led down the street; owner injured after horse reared
Trespassing Animals.
· CL: owner of trespassing animals was SL for damage to privat property; no liability if animal caused damage in a public place without proof of neg’l
· Byram v. Main – donkey wanders onto interstate highway and P was injured when tractor-trailer rig hit donkey; P req’d to est neg’l in order to recover

Abnormally Dangerous Activities:
In general, the dominant rule is negligence for unintentional harm.
Exception to the general rule: strict liability for abnormally dangerous activities
§  519 General Principle
(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.
(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

How to define the class of cases to which the exception applies?
1. Precedent
a. Rylands v. Fletcher:
i. Alternative 1: Blackburn—anyone who brings onto their property something that, if it escapes, is likely to do mischiefSL
ii. Alternative 2: Cairns—if landowners use property for non-natural use and neighbor is harmed as a consequenceSL
b. Spano v. Perini:
i. SL imposed for blasting, storage/transportation of explosives
c. Siegler v. Kuhlman:
i. SL for transportation of gas by truck on a highway
Restatement: 
· Judge evaluates an entire class of activity, not just the case at hand
· (Different from negligence approach, where specific acts of a specific defendant are at issue)
· Balancing of 6 factors—no one factor controls
1. Existence of a high degree of some harm (most important)
2. Likelihood that harm results would be great
3. Inability to eliminate the risk through the exercise of due care
a. Refers to the activity in general, not some specific instance of the activity
4. Common usage
a. Popularity of the activity among relevant population
b. Less common the activity, more likely the activity is ADA
5. Inappropriateness of the activity to the place where it is carried on
a. “Bull in a china shop”
b. One way of looking at Rylands—“uncommon”—Cairns 
6. Extent to which the value of the activity to the community is outweighed by its dangerous attributes

Rylands v. Fletcher - D’s owned a mill and hired Ics to construct a pond; When pond was filled, water broke thru mine shafts that were interconnected with P neighbor’s mine works.  P brings suit to recover for damage, arbitrator determines that contractors were neg’l, but owners were not. 
· Held: Strict liability
Losee v. Buchanan – D’s steam boiler exploded, catapulting it onto P’s nearby buildlings and causing extensive damage
· Held: No SL bc social utility of factories, machinery, etc.
Turner Big Lake Oil Co. – salt water used in oil exploration from a large resrvoir had escaped and damaged grasslands and polluted water holes from which P’s cattle drank
· Held: Storing water was unnatural in Rylands bc England gets rain and streams; in TX there is a natural need to store water and oil is one of biggest industries
Spano v. Perini - D’s set of 194 sticks of dynamite on a construction site 125 away from a neighbor’s premises.  The neighboring garage was wrecked, including a car in the garage. 
Indiana Harbor Belt RR Co. v. American Cyanamid Co - Am Cyanamid loaded 20,000 gallons of liquid acrylonitrile into a railroad car. The next day, the Missouri Pacific RR picked up the car to deliver it to the ultimate destination of NJ plant, which is served by Conrail. While at Indiana Harbor, employees noticed fluid gushing from the bottom of the car. Though only a quarter of the liquid leaked, the IL Department of Environmental Protection ordered that Indiana Harbor take decontamination measures that cost $981,022. IH seeks to recover this from American Cyanamid. 
· Held: No strict liability; Emphasizes factor 2: Inability to eliminate the risk by the exercise of reasonable care; Determines that because this is an accident that could have been prevented by better care in this instance, that this is an activity that collectively can be made safer with better care. 
· Negligence provides adequate incentive for safety; Concern with limitless liability
Bunyak v. Clyde Yancey – D owned a dairy farm next to P’s cattle farm; D had two lagoons of liquid manure and the pump broke, causing the liequid manure to contaminate P’s ponds
· Held: Liquid manure, if escaped would case great harm to bearby property; it was an unnatural use of land and ADA liability appropriate
Kent v. Gulf States Utilities – court says some activities in which the risk altogether reasonable and still high enough that party out not to underake the activity without assuming the consequences; includes pile driving, storage of toxic gas, blasting, crop dusting, etc. 
Luthringer v. Moore – P worked at pharmacy above mulitf office building basement; basement was fumigated and P fell ill due to poisoning
· Held: Fumigation with hydrocyanic gas uncommon enough and dangerous enough to subject D to ADA liability
Toledo v. Van Waters & Rogers – P was employed as a driver by a co that was one of transporters of D’s nitric and sulfuric acid; Barrls of acid had changed hands multiple times and P was injured by fumes
· Held: No ADA liability and that hazardous chemicals did not make activity of transporting them hazardous as well; trans was safe when due care exercised
In re Chicago Flood Litigation – class action against Chicago and construction co.; Great Lakes drove piles under bridges causing river to flood into underground tunnels and damaging buildings over he tunnels
· Held: Vibrations similar to blasting not enough for ADA; activity is very common an deven if it were inherently dangerous, value is too great
Klein v. Pyrodyne Corp. – A pyrotechnic co., was running fireworks display when one of fireworks launched into the audience; display was within the law and D had insurance
· Held: ADA liability; risk of danager still exists even when due care used bc close to crowds; not common within meaning of the Rstmt. 
Yukon Equipment, Inc. v. Fireman’s Fund Ins. Co. – D stored 80k lbs of exploseves a mile away from nearest highway; thieves set explosives on fire (not their first time to steal from the site); explosion registered 1.8 on Richter scale and damaged buildings
· Held: D liable for per se ADA bc activity clearly dangerous, uncommon, and not made safe; explosion set off by thieves was foreseeable
Continental Bldg. Corp. v. Union Oil Co. – D stored flammable chems in its warehouse in mixed commercial/industrial area; chemicals cauthg fire and spread, damaging P’s building
· Held: Not an ADA; locale was suitable for D’s storage
Smith v. Lockheed Propulsion – D’s purchased land surround by P’s land on three sides; Ds fire a test rocket, causing P’s water well to become muddy and undrinkable; devalued P’s property
· Held: P could recover through ADA bc rocket was largest to date and D’s attempted purchase of P’s land suggests they knew it was dangerous
Walker Drug v. La Sal Oil – D operated gas stations uphill from P’s properties; gas plume had migrated from Ds property onto P’s land
· Held: Operation of a gas station was not an ADA (risk from a leak is enourmous, but risk that a leak willactually occur is low and could be eliminated with due care; also common
Yommer v. McKenzie – D operated a grocery store/gas station next to P’s; gas leaked into P’s water well making it unusable
· Held: ADA bc storage of gas was not a matter of common usage and location was inappropriate
City of Northglenn v. Chevron USA – D owned a gas station that store lots of gas on it sporperty; appears that gas leaked out and harmed nearby Ps
· Held: the widespread use of gasoline in no way diminishes its inherently dangerous character; ADA available for gas storage in residental areas
***SEE LIABILITY SPECTRUM CHART ON ADA PPT***

PRODUCTS LIABILITY
Three Theories of Liability for injuries caused by product:
1. Warranty (breach of implied warranties of fitness & merchantability) - contract theory of recovery
a. If you sell a product, you warrant a product in a particular way—
i. Either it was fit for a certain purpose, or it was merchantable
b. Express warranties
c. Implied warranties (i.e., imposed by law)
i. Warranty of Merchantability - implied representation that goods are reasonably suitable for the ordinary uses to which goods of that description are sold
ii. Warranty of Fitness
McCabe v. Liggett Drugs - Pl’s agent went to the store and bought a coffee maker;  Pl used the appliance two or three times, complying with the written instructions; blows up in her face
· Held: MF liable under implied warranties of fitness and merchantability

Historically:
· “Privity” - doctrine created by courts to limit recovery in tort when products or goods caused harm
· Privity limited manufacturer’s liability for injuries caused by their defective products to immediate purchasers
· An injured person who was not “in privity” with the defendant could not sue the defendant if the defective product injured her
· Exception to privity rule in NY (before MacPherson): Where D’s actions put human life in “imminent danger”
· Thomas v. Winchester—Mis-labeling of poisons case
· Devlin v. Smith - contractor built a scaffold for a painter; painter's employee, perched 90 feet above the ground while working on the scaffold, fell to his death when the scaffold unexpectedly gave way. 
· Held: contractor was held liable to the worker for negligent construction of the scaffold even though the worker wasn’t in privity with the contractor.
· Statler v. Ray - A coffee urn was installed in a restaurant; When heated it exploded and injured a bystander. 
· Held: manufacturer was liable to the bystander even though the bystander was not in privity with the manufacturer.
· Macpherson v. Buick Motor Company - car manufacturer sold an automobile to a retail dealer, who then resold it to P; While P was in the car, it suddenly collapsed, and was thrown out and injured;it is likely defects would have been discovered upon reasonable inspection and that no inspection took place. 
· Held: Manufacturer is liable in negligence to the ultimate purchaser irrespective of lack of privity
· Removed vertical privity, kept horizontal (though subseq cases later removed it)
Current (horizontal) privity relationships for implied warranty:
· Alternative A: natural person in the family of the household of the buyer or guest in the home if it’s reasonable to expect their use/consumption of the goods and is injured by breach of warranty
· Alternative B: any natural person who may reasonably be expected to use/consume/be affected by goods who is injured by breach of warranty
· Alternative C: any person (even corporations) who may be reasonably expected to use/consume/be affected by goods who is injured by breach of warranty (includes property damage, unlike other two alternatives)
Economic Loss Rule applied to products:
Types of losses potentially suffered by P in products liability cases:
· Personal injuries
· Property damage other than to the product itself
· Damage to the product itself (not recoverable in tort)
· Lost profits or benefits because the product is not available (not recoverable in tort)

Winterbottom – P driving a mail coach when it collapsed bc of poor construction  MF not liable (otherwise wld lead to limitless liability)
· Came to be understood as precluding MF liablity unless MF sold the product directly to the customer (exception was inherently dangerous nature products)
Henningsen v. Bloomfield Motors, Inc. – P bought an automobile; On the back of the purchase contract was a provision consisting of eight and a half inches of fine print that purported to limit liability for breach of warranty; P’s wife injured when the steering mechanism on the automobile failed
· Held: Limitation is grossly unequal; when a MF puts a new car in the stream of trade and promotes its purchase by the public, an implied warranty that it is reasonably suitable for use as such accompanies it into the hadns of the ultimate purchaser
· MFs duty extends to purchasers as well 
Escola v. Coca Cola Bottling Co. - Waitress injured when a glass Coke bottle exploded in her hand. Lower court allowed P to est neg’l by invoking RIL; jury for P and Coke appealed  affirmed
· Traynor’s concurrence – sets out policy args for strict products liability (A arguments)
Greenman v. Yuba Power Products, Inc. – man’s wife buys him a Shopsmith; during a project, a piece of wood flew out of the machine and hit him in the head, causing serious injuries.
· Held: A MF is SL in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that cause injury to a human being

2. Negligence— tort theory of recovery
a. If someone sells a product that is defective, that a reasonably prudent manufacturer might sell, might have a negligence COA
b. Competing theory with products liability under Restatement
c. Always assert both theories

3. Products Liability under Restatement 2d § 402A – tort theory of recovery
I. Defendant is in the 
a. Business of selling,
i. Defines a seller—cannot invoke restatement against defendant if he is not a seller
ii. Does not cover services—only products
iii. Must be in the business—the occasional seller is not included
iv. Sellers under §402A: manufacturers, wholesalers, foodstuffs, retailer (under implied warranty theory of SL)
1. Not: sellers of used products, foodstuffs that have naturally occurring elements (e.g., fish bone)
b. Products for use or consumption, and
c. The product is expected to and does reach the consumer without substantial change
II. The product is in defective condition: (focus on the product, not D’s conduct, as in negligence)
a. Construction or manufacturing defect (product departs from its intended design)
i. Malfunction theory: P may present a case-in-chief evidencing the occurrence of a malfunction and eliminating abnormal use or reasonable, secondary causes for the malfunction (like RIL)
1. Jury may infer from circumstantial evidence that product was defective at time of sale
2. Does not relieve burden of establishing defect, but the malfunction itself is circumstantial evidence of a defective condition
3. When malfunction occurs shortly after product delivered to user, stronger inference defect originated with manufacturer
4. “When a party relies on the malfunction of a product to prove that it was defective, testimony identifying the exact nature of the alleged defect is not essential”
Ducko v. Chrysler Motors Corp - woman driving newly purchased Chrysler, when vehicle suddenly jerked to the right; could not straighten the course, as if the steering had been locked; brakes also failed to respond; crashed  injuries. 
· Held: Ducko’s testimony of the erratic performance of the steering and braking systems, UTC, was sufficient to make out a PF case of a manufacturing defect in the vehicle  issue of SL was a disputed issue for the jury

b. Design Defect: there are two alternative tests – both focus on the product 
i. Consumer Expectation Test: a product is defective if it “fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
1. Parallel to implied warranty—refers to ordinary consumer
2. Looks like negligence Trojan horse
3. When you can use it: if everyday experience of the product’s users permits a conclusion that the product’s design violated the minimum safety assumptions and is thus defective regardless of expert opinions about the merits of design”
4. CET Test taken from implied warranty, but chopped off contractual/privity requirements
ii. Risk Utility Test (almost always need expert testimony for this): A design is defective if through hindsight the jury determines that the product’s design embodies ‘excessive preventable danger or if the jury finds that the risk of danger inherent in the challenged design outweights the benefits of such design
1. Balancing test
2. Factors to consider (MEMORIZE)
a. Gravity of the danger posed by the challenged design
b. Likelihood that such danger would occur
c. Mechanical feasability of a safer alternative design
d. Financial cost of an improved design
e. Adverse consequences to the product and to the consumer that would result from an alternative design
iii. When to apply CET/RU tests:
1. Determine whether information in question is accessible to ordinary consumer
2. Ex. Toyota case—Judge denied CET bc bulk of evidence was technical and not accessible to ordinary consumer—mainly had dealt with elements of R/U test, so no CET instruction
 Soule v. General Motors Corp.: — P driving 1982 Camaro not wearing a seatbelt;  Another car skidded into her path; the Camaro’s frame tore loose the bracket that attached the wheel assembly to the frame, causing the wheel to collapse rearward and inward; toe pan crumples into the passenger compartment
· Held: CET may be used only where:Everyday experience of a product’s users permit a conclusion that a product’s design violated minimum safety expectations and within the common knowledge of lay jurors
· Held: expert testimony on “what an ordinary consumer would or should expect” not permitted
· Except where the product is beyond the experience common to ordinary jurors, in which case expert testimony may be used to establish what the product’s actual consumers do expect

iv. Product Misuse/Open and Obvious Dangers
1. Using a product in a way the mfr did not “intend” will not bar recovery if the use was reasonably foreseeable by the manufacturer.
2. Foreseeability depends upon the intended and actual uses of the product, which are well known to the manufacturer and the general public.
3. Burden of Proof: Our class: treat either way
a. In some states, the courts hold that product misuse is an affirmative defense for which the seller has burden of proof.
b. Other courts hold that product misuse defense is not an affirmative defense. Instead, the consumer bears the burden of disproving product misuse.
4. Third Restatement??

c. Inadequate Warning
i. When must a MF give warning? – when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product
1. Exception: learned intermediary (ie pharmaceuticals
a. Manufacturer owes patient a duty to warn the doctor
b. No direct duty to warn the patient unless
i. Patient is active participant in decision to take the prescription
ii. Indicator: mass advertising
ii. To whom must the warning be given? – Purchasers, users, and persons who foreseeably will be injured or endangered by use or exposure to the product
iii. Is the content of the warning adequate? MF must provide a written warning conveying reasonable notice of the nature, gravity, and likelihood of known or knowable side effects
iv. Did the lack of warning cause P’s injuries?
1. P must show: (1) Product caused the injury; (2) but for the particular defect in the warning, a reasonable person in her position would not have been injured (objective)
2. Heeding presumption (some jx): had D given adequate warning, P would have heeded and followed it (not necessarily that they would have stopped use) (not adopted by significant minority of courts (incl. CA), which follow usual causation rules)
MacDonald v. Ortho Pharm Corp.: 26 yo woman prescribed Ortho’s BC, which contained warnings on the pill dispenser and a booklet, but no word “stroke”; woman has stroke
Held: a duty exists and this duty was not fulfilled; learned intermediary rule does not apply here and The fact that FDA regs were followed is relevant, but not conclusive

d. Determine whether manufacturing or design defect:
i. If all of the products malfunction in the same way, then design defect
ii. If only one of all the products malfunctions, then manufacturing defect
iii. Have greater implications for manufacturers:
1. If design defect, must change entirety of manufacturing process before putting the product back on the market
2. If manufacturing defect, may have a recall of a certain batch of products, but do not have to worry about redesigning
3. Crashworthiness Doctrine: if there is a defect in design, there is liability on manufacturers for enhanced injuries
a. Not necessarily responsible for the original crash, unless the defect caused the crash
b. Do manufacturers have to design their products to withstand accidents? – no 
III. [The Product is unreasonably dangerous to the user/consumer or to her property.]
a. Barker has eliminated this requirement
IV. The defect results in:
a. Physical harm to the user or consumer or foreseeable bystander
b. Or to her property (but not the product itself)
i. If only the product is harmed, then cannot bring §402A action
ii. But this could be an implied warranty COA under contracts

Persons to Whom Duties Are Owed
Who is a seller? Manufacturer, Wholesaler—yes.
Services and Products
· 402a governs products, not services
· Cafazzo treats the issue as one of classification – predominant purpose
Generally, an ordinary retailer is held SL for injuries caused by defects in the products it sells
· Vandermark v. Ford Motor Co. – retailers are n integral part of the overall producing and marketing enterprise that should bear the cost of injuries resulting from defective products
· In some cases, might be the one only one available or played a substantial part in insuring the product was safe, or might be in a position to put pressure on MF
· So, retailer’s SL is an added incentive to safety
· Retailer may play a substantial part in insuring that the product is safe,  or may be in a position to exert pressure on the manufacturer; 
· Retailer's strict liability serves as an added incentive to safety;
· Strict liability on the manufacturer and retailer alike affords maximum protection to plaintiffs
· Defendants can adjust the costs between them in the course of their continuing business relationship.
Other Products
· Used Products – sellers not generally SL
· Real Property – not considered a product, unless a pre-fabricated house
· Human Body Parts – no
· Foodstuffs – food is a product, but some have limited recovery for naturally occurring but unexpected elements like a sharp bone in an enchilada
· Mexicali Rose v. Superior Court – P swallowed an inch long bone in an enchilada and sought recovery under 402A
· Held: If injury producing substance is natural to the preparation of the food served it can be said that it was reasonably expected by its very nature and the food cannot be determiend unfit or defective; but if there due to failure of due care in food prep, then may sue under neg’l theory
· Books and Guides – no SL was inappropriate where it would seriously inhibit the unfettered exchange of ideas
· Product Leases – examine whether the product entered into the stream of commerce
· In the business of Selling – a casual seller who auctions a single item on Ebay is not in the business of selling that product
[bookmark: _GoBack]Cafazzo v. Central Medical Health Services, Inc. - Cafazzo has surgery for implantation of a madibular prosthesis; sues hospital as a seller
· Held: No not a seller, and even if shown to have marketed, still wouldn’t be (policy)

Defenses
· Same defenses as in negligence COA for strict products liability
Daly, a minor v. General Motors Corp.: An attorney was driving 50-70 in the early hours, was intoxicated, hit a barrier and during the incident the door opened and he was thrown from his vehicle and was killed.  No argument that had the door not flown open he probably wouldn’t have died.  He was also not using safety devices, like a seatbelt.
· Held: illustrates majority approach to contributory negligence in a comparative fault regime

Comparative Fault—just a term referring to the regime, asking if P’s injury was caused in part by P’s own actions
· D is still 100% liable under SL
· Just reducing P’s losses attributable to P’s own negligence
· Same as with negligence, just works different “theoretically”
· Reducing damages by % of P’s own losses does not undermine SL:
· Manufacturers not well-incentivized to reduce their standard of care just by these instances of CF (doesn’t upset the incentive regime)
· A jury can easily be instructed to determine what can be attributed to P’s own responsibility
Called Defenses (but do not defeat a PF case, as affirmative defenses do):
· Product misuse: if it arises to the level of contributory negligence, then it IS an affirmative defense, but product misuse is not itself an affirmative defense
· Unforeseeable product misuse is not a defense, but undermines the prima facie case
· Other uses of a product by a plaintiff might be part of contributory negligence defense
· Open and obvious danger: makes it more difficult to establish a PF case
· If a defect is open and obvious, it is more likely an affirmative defense if CF could be established
Preemption
· Workers compensation shields employers from liability for employee’s injury from a product
· Suit against manufacturer of a product still possible

IMMUNITIES
Immunity - A tort immunity is a status-based exemption from a plaintiff’s tort claim 
· How are immunities different than Ads? 
· Immunities permit a defendant to dispose of a litigation right out of the gate, without defending against discovery, motions, and going through trial to establish the defense
Historical and current immunities: 
· Spousal 
· Parental & family
· Charitable
· Workers’ compensation
· Sovereign (governmental) immunity 
· Public officials 

1. Spousal Immunity (requires marriage)
· Precluded suits between the spouses as to either property or personal torts.
· Predicated on the “legal identity” of husband and wife 
· In early 19th C, married women's emancipation acts were enacted. 
· Gave women a separate legal personality; & a separate legal estate in their own property.
· After enactment, one spouse could recover against the other for a tort committed against his or her property, but still not for a personal injury tort
Current Law: Abolished by majority of states; some states have only abolished the immunity from suit for specific kinds of torts. 
· Heino v. Harper – woman sues husband after they get in a car accident
· Held: spousal immunity is no longer applicable
· Self v. Self (CA) - Husband beat wife, broke her arm  she sues
· Held: CA Supreme Court abolished spousal immunity for intentional torts
· Klein v. Klein (CA) Wife fell, broke leg, while cleaning husband’s negligently-maintained boat.
· Held: spousal immunity for negligent torts abolished.

2. Parental Immunity
· The common law doctrine barred minor children from bringing common law tort suits for personal injury against their parents (But were allowed to sue for torts committed against their property)
· The doctrine was a creation of American Courts in early 20th C.
· Applied only to parent/child, (not between child and other relatives such as brother/sister, uncle, cousins or grandparents)
· Rationales: (1)disruption of family harmony (2) fraud or collusion between family “adversaries." (3)Threat to parental authority and discipline  (basically same as spousal immunity)
Current Law: Most JXs have done away with parental immunity, except for where a child is bringing a negligence cause of action against his parents for negligent supervision. Thus, a child can sue his parents for intentional torts but not for acts of negligence. 
· Alternative majority approaches:
· Immunity extends to parental negligent supervision, or
· Parental privilege, or
· Limited duty
· Those states that still adhere to the doctrine employ one or more of the following exceptions:
1. If the parent's misconduct is willful and wanton (virtually all states)
2. Where the cause of the injury is "beyond the family purpose;” e.g., those situations where the parent/child relationship is that of employer-employee.
3. Many states hold that the immunity does not apply when the injury was incurred in a motor vehicle accident caused by the parent's negligent driving.
· Emancipated minor – no immunity
· Immunity does not extend to minor siblings against each other for neg’l
Zellmer v. Zellmer: 3-yo drowned while under the allegedly negligent supervision of her stepfather; The child’s biological parents sue for wrongful death.
· Held: Parental immunity shields a stapparent to the same extent as a biological/adoptive parent, as long as stepparent stands in loco parentis to the child
· Neither abolish nor extend PI
Gibson v. Gibson (CA) – kid is hit when his dad stops the car on the highway and tells him to get out and recorrect the position of the car being towed
· Held: abolished parental immunity: T]he proper test of a parent's conduct is this: what would an ordinarily reasonable and prudent parent have done in similar circumstances? 

3. Charitable Immunity
· At one time, most U.S. jurisdictions accorded absolute immunity to charitable, educational, religious, or benevolent organizations
· This result was based on 1846 English common law case (which was overruled in 1866) 
· But U.S. courts ignored the overruling
Current Law: A majority of jurisdictions (incl. CA) have abolished charitable immunity
· Many jurisdictions that haven’t abolished (like Maine) allow suits if the institution has insurance, but only up to insurance limit.
Picher v. Roman Catholic Bishop of Portland – man sexually molested as a child by a priest; brings suit against priest and bishop 
· Held: Court finds statute did not extend immunity to intentional torts (Legislature did not intend to do so); Court adheres to immunity for negligent acts; refuses to distinguish child sexual molestation; Court allows case against Bishop for fraudulent concealment to go forward

4. Immunity for Employers: Workers Compensation
· In 19th C, three doctrines were invoked by courts to prevent workers from recovering from their employers through tort law:
1. Contributory Negligence
· Martin v. the Wabash Railroad: freight conductor fell off his train. Although inspectors subsequently blamed a loose handrail, his injuries did not receive compensation because inspecting the train for faulty equipment was one of his job duties.
2. Assumption of risk 
· Employees were held to know of the hazards of any particular job when they started their jobs. Therefore, by agreeing to work in a position they assumed any inherent risk of the job.
3. Fellow Servant rule
· Employers were not held liable if the worker's injuries resulted in any part from the action or negligence of a fellow employee. 
· In early 20th C, workers compensation statutes were enacted - Key features:
· Tort recovery abolished; instead, an insurance system adopted in most states
· If employee injured or killed as result of incident occurring during course and scope of employment , employee receives compensation
· Regardless of employer or employee fault 
· This is sole remedy – cannot later sue employer 
· Most states have excluded small firms and domestic and agricultural workers
· WC statutes set out grids for how much an employee may recover for what type of injury:
· X amount for loss of thumb, X+ amount for loss of hand, Y amount for death
· Most statutes distinguish "impairment," (a medical definition of the degree of loss of anatomy or function of a body part or system), and "disability," a legal definition of the degree to which an employee's impairment limits his ability to perform work. 
· Some states continue to have "schedules" for certain injuries
· Note: Some jurisdictions: Abrogate workers compensation:
· If employer engages in willful, wanton and reckless conduct, then an employee may sue employer directly in tort
Eckis v. Sea World Corp. – secretary rides Shamu for publicity pictures; injured by Shamu (she wants to get out of WC system for damages)
· Held: Conditions for WC are met – it is immaterila the activity was not related to her normal duties or that the circumstances were unique; it was during her nornal work hours and employer asked her to do it
Sisk v. Tar Heel – lady at Wendys sexually harassed by her manager; sues to get covered by WC
· Held: denies WC for her; There must be some causal connection between the employment & the injury (sex harass is not causally connected); Plaintiffs emotional injuries caused by fellow employee’s intentional assaults are not covered by the Act.

5. Government Immunity (State and Local)
· Sovereign immunity is key obstacle to suing local governments under tort law
· Note that state and local sovereign immunity cannot bar suits based on U.S. Constitution
· Sovereign immunity has been abrogated in every state in order to permit many tort suits
· In most JXs abrogation has been effectuated by statute (PA is the exception)
· Therefore, the litigant suing local gov’t under state tort law must follow the statutory commands of the jurisdiction
Government liability generally follows common law tort approaches in two contexts: 
For the following, in general local governments are held to the same duty of care as a private individual engaging in the same activity:
1. Where government has displaced private enterprise—e.g., hospitals; public transit; public facilities such as convention centers; 
· Examples: garbage service, water and electrical service, and medical and psychiatric care. 
2. Where government activities provide facilities or services for public:  highways; public buildings
For all other suits against local governments, must distinguish: 
· Discretionary Acts - those that require judgment on the part of governmental officials (planning/policy making)
· Municipalities are IMMUNE  from Tort suits for Discretionary Acts (so long as not arbitrary; fraudulent)
· Ministerial Acts - those that don’t require judgment; instead are ones that involve simple applications of pre-existing standards (operational)
· Municipalities are not immune  from Tort suits for negligence in performing ministerial acts
Ayala v. Philadelphia Board of Educ. – 15yo arm caught in shredding machine  sues district alleging neg’l of employees
· Held: local Gov’t immunity is abolished (Doesn’t address sovereign immunity of State)

Public Duty Doctrine - Where the governmental entity is acting in a governmental capacity, a governmental entity is said to owe a duty to the public in general, not a duty to any individual person.
· Police Protection: Do police have an obligation to respond to requests for assistance , e.g., 911 calls?
· Generally: not an enforceable duty under tort law as to members of the public, BUT there’s a key exception.
· “Special relationship” exception:
1. Assumption of an affirmative duty (e.g., promises or undertaking to act)
2. Government agents know their inaction might lead to harm
3. Contact b/t government agents and injured person
4. Justifiable reliance
· Custodial relationships also distinguished from general police protection situation
· E.g., schools’ supervision of students

Riss v. New York – harrassed by old suitor; police ignore her requests; lye in face
· Held: Police immune – no duty to any individual person
Delong v. Erie County – woman calls 911; dispatcher screws up; she is killed in the meantime
· Held: they assumed a special relationship/special duty to provide emergency police assistance

6. Sovereign Immunity (Federal)
Federal Torts Claims Act (FTCA)—waiver of sovereign immunity of United States:
· Provides cause of action for injury or loss of property caused by negligent “or wrongful” act of federal government employee
· UNLESS the matter falls within the discretionary function exception of the FTCA
· IF FTCA applies, th federal government is held liable “in the same manner & to the same extent as a private individual”	
Key Concepts:
1. Discretionary (& therefore not subject to suit) if: 
a. the type of decision involved  is GROUNDED in a policy judgment 
b. Involves exercise of a [broad] “political, social, economic judgment”
c. Significant considerations of public policy involved in the particular decision
2. Note the indeterminate nature of the inquiry; rejection of frameworks & rules to help decide individual cases
Key takeaways:
3. Sovereign immunity abrogated by FTCA
4. Discretionary function exception in FTCA
How determine if “discretionary” decision? Two step process:
1. Does an employee have a “choice”? –if not, & employee follows the rule, then not within discretionary function. 
2. If a choice is involved, then must ask if it’s the type of choice that the exception was designed to shield.
Deuser v. Vecera – park rangers dump rowdy man in a parking lot; he’s intoxicated and wanders onto a highway  hit and killed
· Held: Rangers were using discretionary action in releasing him  immune

Absolute Immunities: 
1. Judicial function (Stump v. Sparkman)
2. Legislative function (Tenney v. Brandhove)
3. State prosecutors exercising prosecutorial function (Imbler)
· Prosecutors or judges performing investigative or administrative functions may only assert qualified (good faith) immunity from liability for damages.
· Conduct immunized if objectively reasonable in light of clearly established law at time

DAMAGES
Types of Relief:
1. Equitable (Including Injunctive; Declaratory relief)
2. Restitution (Both a potentially separate ground of recovery (not in CA) & a measure of loss)
3. Damages (money)
Merger of Law and Equity: Today, most courts are empowered to award either equitable relief or legal relief
· Some important exceptions: e.g., Delaware Chancery Court;  Federal Bankruptcy Court
· To obtain “equitable” relief in general courts, litigant must typically still show remedy “at law” is inadequate
· With merger, the two courts disappeared, but the substance of the distinctive features of remedies available in each “law” or “equity” courts remain.
Basic Classification of Types of Damages suffered by a Person:
1. Pecuniary (Economic losses - Lost earnings, Medical expenses, Cost of custodial care such as nursing)
2. Non-pecuniary (Physical and emotional consequences of an injury - Pain and suffering, Loss of ability to engage in certain activities, Hedonic damages (loss of enjoyment of life))
Types of Legal Damages in Tort Law:
1. Nominal - Awarded when plaintiff suffers no actual damages, but has made out a case not requiring proof of damages  
2. Compensatory - Damages awarded to plaintiff to put plaintiff in position she would have been in but for the defendant’s tortious act.  
a. Medical Expenses:
i. Past and future (future are necessarily speculative, so must be proven necessary—surgeries, nursing care, rehab, etc. discounted to present value)
b. Economic Losses: lost (past) wages/income
i. Anticipated future income (expected lifespan determined by mortality tables) discounted to present value
c. Pain and Suffering (non-economic): 
i. Damages for pain, worry/anguish, grief, humiliation, disfigurement
ii. Recovery for past and future P&S
d. Hedonic (non-economic): loss of enjoyment of life
i. Social life
ii. Loss of ability to play sports, hobbies, relationships, etc.
iii. CA makes this a component of P&S, not a separate category
e. Loss of Consortium: available to surviving spouse and sometimes to surviving minor children (spouse or child has COA, not decedent’s estate)
i. Loss of services
1. Economic value brought to household
2. Loss of companionship, comfort, sexual services
3. Punitive - Damages designed to punish defendant.
a. Awarded only under a heightened standard (E.g., if defendant’s acts have been willful or wanton)
Damages Available to Relatives: 
If Victim is Alive: 
· Loss of Consortium
· Today: is available to surviving spouse (& sometimes to the surviving minor children):  it’s the spouse’s [or child’s] cause of action
· Loss of “services”
· Economic value brought to the household
· Loss of companionship, comfort, and (for spice) sexual services
If Victim is Dead:
Wrongful Death: COA created by statute
· Difference between negligence COA and wrongful death: measure of damages
· WD COA depends on proof of tort (neg, intentional tort, products liability)
· Survival Statutes: decedent’s estate has COA
· Damages measured by decedents future discounted earning less personal expenses
· Medical expenses before death and burial expenses
· Non-pecuniary usually not available
· Wrongful Death Statutes: COA for relatives (more common approach than survival statutes)
· Persons who can bring suit defined in statute (spouse, children, parents)
· Pecuniary/economic:
· Minimal damages for loss of children or elderly (decedents don’t provide much economic support)
· Loss of support: replacement value of decedent’s services available

· Non-pecuniary: most statutes don’t permit recovery for loss of companionship/affection
· Usually no recovery for emotion loss (grief, sorrow, emotional injury) (some jx changing this)
Other damages rules:
1. P has duty to mitigate/minimize damages suffered (i.e. look for work)
2. P’s damages not reduced by funds P receives from collateral sources, like insurance
3. Per diem arguments: most jx allow
4. Golden Rule argument (ask jury to sit in P’s position): most jx disallow

Punitive Damages: usually start at recklessness, though sometimes gross neg’l
What must P prove?
1. “Negligence-plus”—e.g., “willful & wanton”
2. Jury must find punitives are necessary to punish
3. Frequently evaluated on appeal under the higher evidentiary standard—clear & convincing
4. Other factors (e.g., NJ): How profitable was D’s conduct? Was D otherwise punished? D’s financial condition & wealth

· Deterrence: wealthy Ds can absorb compensatory damages easily, so may need to hurt more to be deterred
· Counter: biased against big business—shut up.
· Underdetection: doing stealthy bad actions may require punitive damages to account for when others were not caught or prosecuted
· Moral outrage: need outlet for disgust of reprehensibility of the conduct
· Treble purpose:
1. Make sure Ds fell the sting
a. Double punish D?
2. Fill gaps in contract or crim law
3. P’s are generally under-compensated with compensatory damages, give them more $$ 
a. Unjustly enrich Ps?
Reforming: Potential Alternatives:
1. higher burden of proof required for PD—clear and convincing rather than preponderance
2. allow juries to reduce award based on precedents
4. damage caps (based on compensatory)
5. have part of the PD award go to the public, of charity
6. bifurcated trials – different jury decides damages
BMW v. Gore: “new” BMW got a second paint job, purchaser angry
· SCOTUS supplied 3 Guideposts
· Reprehensibility of the offense
· Physical, not economic, harm caused
· D’s indifference or reckless disregard of safety of others
· P’s financial vulnerability
· Ds conduct was repeated 
· Harm was the result of intentional malice, trickery, deceit
· Ration of punitive to compensatory damages (should be single digit)
· Comparable penalties under statute, other cases or contexts
State Farm v. Campbell: insurance co. had scheme of underpaying for claims
· No bright line rule, but
· Single digit ration of compensatory to punitive damages
· Evidence of same actions in other states can be factored in to determine “reprehensibility” but not be used in determining monetary amount of damages

Anderson v. Sears, Roebuck, & Co.-  child was severely burned in a house fire caused by a heater that was negligently manufactured.  Jury awarded her 2 million and her father and mother 23k and 250k; 
· Held: Damages appropriate considering past and future pain, medical expenses, loss of earning capacity and disability/disfigurement
Gunn v. Robertson - Man gets in a car accident and jury finds he was 70% at fault; awarded 1k for physical pain and suffering, 1700 past medical expenses and 5400 in lost wages
· Held: P&S award is too low – thin skull rule applies; A tortfeasor is required to pay for medical treatment of his victim; For future wage loss: P must present medical evidence that indicates with reasonable certainty that a residual disability causally related to the accident exists
Rael v. F & S Co. - a firework explodes in the face of a 12yo; testifies saying headaches in the back of his head; also permanent scars on his corneas; jury awards 7k for the kid and 339 for the father
· Held: Two prong approach adopted:1. Where the future pain and suffering is objective, the jury may infere pain and suffering in the future, 2. Where it is subjective, there must be offered evidence by expert witnesses
Loth v. Truck-a-Way Corp. - P’s car was struck by a tractor trailer rig when truck made an unsafe lane change  sues; Expert claimed to have computed the basic economic value of life
· Held: Smith’s testimony should have been excluded; A pain and suffering award may include loss of enjoyment of life, but loss of enjoyment of life is only one component of that – not its own category
Jordan v. Baptist Three Rivers Corp. - surviving child of decedent brings CoA alleging negligence caused decedent’s death; complaint sought damages for loss of consortium 
· Held: Consortium type damages may be considered when calculating the pecuniary value of a deceased’s life
Giant Food, Inc. v. Satterfield – lady slipped, fell down, and sustained injuries in a Giant grocery store; attorney does Per diem argument
· Held: The court held that the trial court should have given the cautionary jury instruction requested by the store that the injured customer's per diem damages argument was not evidence and that it was for the jury to calculate damages. 
GRYC v. Dayton-Hudson Corp - 4 yo wearing flannette pajamas; not treated but met minimum standards; reached across electric stove and caught fire; jury awards 750k in compensatory and 1 million in punitives
· Held: PDs awarded were appropriate
Peete v. Blackwell - During a medical emergency where a patient’s life was in danger, a doctor turned to a nurse, struck her on the arm, and demdanded that she “turn on the G-D suction”; no physical injury
· Held: PDs allowed
Shugar v. Guill - P enters D’s coffee house; D and P have bad blood bw each other; P baits D into a scuffle 
· Held: PDs not appropriate; For A&B, PDs recoverable only when the A&B is accompanied by an element of aggravation such as malice, oppression, gross and wilful wrong, wanton & reckless disregard of P’s rights
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