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I. OVERVIEW OF TORTS

A. What are Torts?
Torts are wrongs recognized by law as grounds for a lawsuit; In almost all cases, D is in some sense at fault either because he intends harm or because he takes unreasonable risks of harm
Protect private interest, law comes from cases (common law), victim (P) carries burden of proof “more likely than not”
In torts, there needs to be some sort of harm
Injured person said to have a “cause of action”
Usually dealt with in state courts b/c generally deal with state laws
Personal injury and economic dignitary
Personal injury cases
Intentional: battery, assault, false imprisonment, intentional infliction of emotional distress
Accidental: negligence, strict liability
Special: medical malpractice, products liability
Economic dignitary cases: 
Defamation, slander, libel
In most instances, conduct adjudged as wrong can be viewed as morally faulty conduct: it is intentional misconduct or at least unreasonably risky conduct likely to cause harm to others 
Damages are often determined by juries but sometimes the judge has to play a role in the final outcome
Dillon v. Frazer (car accident with co-worker)
Jury gave unfair damages. Appellate court said he had to have a new trail absolute to damages b/c verdict is grossly inadequate and indicates it was reached as a result of passion, caprice, prejudice, partiality, corruption, or some other improper motive by the jury…it was irreconcilably inconsistent with the unchallenged evidence of how much his damages should be
Punitive damages awarded sometimes in addition to compensatory damages; these are only awarded when a tortfeasor has acted maliciously or willfully or wantonly in causing the injury (intended to provide a measure of added deterrence and punishment for misconduct)
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I. OVERVIEW OF TORTS

B. Civil Trial Procedures
Plaintiff: has to plead elements of claim, supporting evidence, and what relief is sought
Defendant: must answer the claim (by disputing facts and liability) or say there is no legal claim and file a motion to dismiss
If motion is granted, plaintiff can reword and submit new complaint
Discovery: happens after pleading stage, when both parties do research to build the case (done through depositions, paperwork, etc) 
Once discovery happens, defendant might realize there are no facts to support P’s claim…can file motion for summary judgment
There are some cases when P will file but it’s rare since P has burden of proof so it’s much harder for them to win on summary judgment 
If judge denies summary judgment, the two sides will go into briefs and motions of limine to decide the applicable law and admission of evidence (legal questions about if something is legally admissible)
Trial: every witness or exhibit is an offer of evidence…there can be objections about the evidence 
At trial you can do a motion for directed verdict which is after evidence has been produced, D can say P doesn’t have enough legal proof for verdict in their favor 
Judgment as matter of law (JNOV): despite the verdict, judge can say jury got it wrong…P’s proof was legally insufficient 
Then why didn’t judge approve motion for directed verdict?
If it was a close enough case, judge may let it proceed to jury verdict and then do JNOV so that if it goes to appeal, that court can reject judge and go back to jury verdict (rather than need a new trial)
Motion for new trial: serious legal error or against evidence weight
At new trial, just have witnesses to help figure out proper damages
Appellate court: deals with questions about the legal claim determines if trial court made right legal determination about law that applies
What error was committed and where?
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II. INTENTIONAL TORTS

PRIMA FACIE CASE
Act by D
Must be voluntary act
Intent
Specific intent: D intends the consequences of his conduct if his purpose in acting is to bring about these consequences
General intent: D intends the consequences of his conduct if he knows with substantial certainty that these consequences will result
Intent to bring about consequences is basis of the tort…may be liable even for unintended injury if he intended to bring about “such basis of the tort” consequences
Cause
Result giving rise to liability must have been caused by D’s act or something set in motion by D 

* Consent is part of prima facie case but its part of the element that D must counter
* Children and mentally disabled people can be held liable for intentional torts as long as P can prove a prima facie case 
difficulty is proving the act was volitional/proving requisite intent
A few jurisdictions say children under a certain age (usually 7) are unable to form the requisite intent and therefore cannot be held liable for an intentional tort 
* Parents usually are not vicariously liable for the tort of their children but some states have provisions for negligent supervision 


ON EXAM
ANY TIME THERE’S A BATTERY, CHECK FOR ASSAULT
ANY TIME THERE ARE VERBAL THREATS, CHECK FOR ASSUALT
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 II. INTENTIONAL TORTS

A. Battery 
PRIMA FACIE CASE
1) D acts 
Voluntariness (failure to act does not have to do with battery…could be negligence)
2) Intending to cause 
Intent: to harm, injure, commit offensive touching
Garratt v. Daily (kid moves chair)
Intent as “a purpose to produce that consequence or knowledge that the consequence is substantially certain to result”
Single intent: D intended to contact and that contact was harmful or offensive 
Wagner v. State (mental patient runs into lady at store)
P says its not battery b/c battery requires D to intend harm or offensive through his intended contact but state says only intent to make contact is necessary. Appellate court agrees that only contact is necessary to show battery 
Dual intent: D intended to contact and intended for contact to be harmful or offensive 
White v. Muniz (old lady hits helper)
Court says in order to find a mentally disabled person liable for battery, jury must find that she intended to contact and intended for it to be harmful or offensive
Tortfeasor wants this higher standard b/c more difficult to prove
Transferred intent: even if D intended to contact someone else but actually contacted P, D is still liable for the contact 
Affords broad recovery to people injured in situations in which harms were at least to some extent intended 
Can happen also if someone intends to cause one tort but ends up causing another (intends assault but commits battery)
Baska v. Scherzer (girl punched at party)
Court says it’s enough that D intends to hit someone else and his act so intended is the legal cause of harmful contact. Court grants summary judgment to Ds, transferred intent works against P here 
Manning v. Grimsley (wanted to throw ball to cause assault but caused battery)
3) A harmful or offensive contact 
With the person of the other or a third party (transferred intent)
Lack of consent 
Offensive: offends the reasonable sense of personal dignity…deemed offensive if P has not expressly or impliedly consented to it
Snyder v. Dr. Turk (doctor shoves nurse into surgery patient)
Cohen v. Smith (pregnant woman with religious views seen naked)
4) Or an imminent apprehension of such contact (assault) 
A person can recover for battery even though he is not conscious of the harmful or offensive contact when it occurs 
Ex: unauthorized surgery or surgery different than that consented to on unconscious patient 
5) And harmful or offensive contact (indirectly or directly) results  
Neither harm nor offense would be sufficient for a claim in the absence of bodily contact (whether direct or indirect)
Ex of indirect: D leaves thumbtack on P’s chair or leaves bucket of water on top of P’s door or puts itching powder in P’s pants, blowing smoke in someone’s face…
Damages: P does not need to prove actual damages
Compensatory: awards suffered for harms
Punitive: damages intended to punish D rather than compensate P
Nominal: may be awarded instead of compensatory when P has suffered injury but no harm 
Battery protects an interest in being free from intentionally inflicted harmful or offensive contact (trespassatory tort)
Lack of consent is an essential element of battery claims
We have these elements to support a claim so that a person who is harmed can get private retribution rather than feeling they need to retaliate by also committing a battery 
Extended liability
D who commits an intentional tort, at least if it involves conscious wrongdoing, is liable for all damages caused, not just those intended or foreseeable
If you satisfied every battery element, it doesn’t matter what resulted…whatever harm or offense results, you are responsible for it 
Can make contact through objects connected to the person (bag, computer, cane, shirt)
Ex: employee of hotel snatches a plate from P’s hand
Battery in medical sense can occur if surgeon operates on the wrong part of the body 
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II. INTENTIONAL TORTS

B. Assault
PRIMA FACIE CASE
1) D acts
2) Intending to cause a harmful or offensive contact or an imminent apprehension of such contact
With the person of the other or a third party
Apprehension doesn’t mean fear, it means an awareness of an imminent touching that would be battery if completed 
Apply the reasonable person test…
One may reasonably apprehend an immediate contact although he believes he can defend himself or otherwise avoid it 
P must have been aware of the threat from D’s act (unlike battery where P does not need to be aware of the contact at the time…surgery example)
3) And such imminent apprehension results (does not have to be fear…can still feel apprehension/shock if you do not fear person)
Cullison v. Medley (surrounded by 16 yr. olds family)
Apprehension could be aroused in the mind of a reasonable person if D intended to frighten P by surrounding him at his home and threatening him with bodily harm 
Manning v. Grimsley (baseball player throws ball in crowd)
An actor is subject to liability to another for battery if intending to cause a third person to have an imminent apprehension of a harmful bodily contact, the actor causes the other to suffer a harmful contact; and a harmful contact with the person of the other directly or indirectly results 
Damages: P does not need to prove actual damages; can recover nominal damages
Key for assault is awareness and substantial certainty of apprehension…for an accident, you probably don’t fear or apprehend contact
Overt act is necessary…words alone (however violent) do not constitute an assault b/c they cannot create a reasonable apprehension of immediate harmful or offensive contact 
Words can negate an assault by making unreasonable any apprehension of immediate contact, even though D commits a hostile act
Ex: D shakes his fist at you and says “if I wasn’t such a good person I’d hit you”
Threats of future contact are insufficient to meet the “immediate” apprehension standard
Ex: threatening words over the phone 
Assault protects against mental disturbance and requires D to act with intent to invade this protected interest
Not all battery includes assault 
Ex: someone hit from behind 
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II. INTENTIONAL TORTS

C. False Imprisonment
PRIMA FACIE CASE
1) Conduct (words or acts) by actor intended to confine P
Bad motive not an element, only intent 
2) Actual confinement occurred
Don’t need physical barriers or force
Ways to confine 
If D takes away your property and you can’t leave without it 
Ex: D confiscates P’s purse and P cannot leave the building without her purse…this would be false imprisonment if purse was wrongfully withheld
Duress, mere threats of force can be enough (implicit or explicit)
False assertion of legal authority
3) And P is either conscious or aware of the confinement or is harmed by it
Usually it’s more that you are aware (like with assault)…but there could still be liability if you don’t know you are confined but end up being harmed 
Not confinement if you can reasonably leave in a safe and easy manner
McCann v. Wal-Mart Stores, Inc (kept in store by mistake b/c they thought son had stolen in the past)
False imprisonment doesn’t require actual or physical restraint, just the threat of physical force or a claim of lawful authority to restrain…this is enough to satisfy confinement requirement 
Damages: P does not need to prove actual harm…but actual harm is required to support a claim where P was not aware of the confinement at the time it took place 
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II. INTENTIONAL TORTS

D. Intentional Infliction of Emotional Distress
PRIMA FACIE CASE
1) D engages in extreme and outrageous conduct
Beyond all bounds of decency, atrocious utterly intolerable in civilized society
Repeated or carried out over a period of time
GTE v. Bruce (mean boss)
To consider extreme and outrageous conduct, consider in context the relationship between the parties (here, D’s conduct went beyond the bounds of tolerable workplace conduct)
Abuse of power by a person with some authority over the P
Directed at a person known to be especially vulnerable 
Offensive or insulting language can be considered outrageous conduct if D has a special relationship with P and knows of P’s sensitivity to such matters (another example is if D knows P has a phobia)
2) And D intentionally or recklessly causes
Reckless disregard: D knows of risk of severe emotional harm (or knows of facts that make risk obvious) and fails to take a precaution that would eliminate or reduce the risk even though the burden is slight relative to the magnitude of the risk (demonstrating D’s indifference)
D doesn’t need to be aware that what he is doing violates this tort 
3) Severe emotional distress to P 
Damages: P needs to prove actual damages (nominal damages won’t suffice); can get damages or an injunction…very hard tort to prove, need dual intent 
P must show that if it wasn’t for the D’s outrageous conduct, the severe distress would not have occurred 
Can’t be held liable for this tort when exercising a legal right
Ex: divorce, firing an at-will employee, seeking to collect a debt
Recovery by a third party is limited: 
1) If P is present at the time and the distress results in bodily harm; or
2) If P is present at the time and is a member of the target’s family (no need for bodily harm) 
When D intentionally causes severe, physical harm to a third person and the P suffers severe emotional distress b/c of her relationship to the injured person, intent is harder to prove… P must show
1) P was present when injury occurred to other person
2) P was a close relative of the injured person and
3) D knew that the P was present and a close relative of the injured person
Courts can’t stop people from engaging in protected political/social speech
Ex: protest for gay rights at soldier’s funeral may be extreme and outrageous and could cause the family emotional distress but this is a protected right by the First Amendment so it negates the IIED claim 
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II. INTENTIONAL TORTS

E. Trespass to land
PRIMA FACIE CASE
1) P has ownership/possessory interest in land
2) Intentional and tangible invasion, intrusion or entry by D
Personal entry or intentionally cause object to enter land
Intent to enter is enough (don’t need to intend to harm or trespass)
Accidental intrusion does not count (but then if you refuse to leave, then there might be a trespass)
3) That harm’s P’s interest in property/exclusive possession
Doesn’t need to show damage to property, just that property is now not just the P’s space 
Van Alstyne v. Rochester Tel Corp (lead in backyard kills dogs)
Trespass b/c 1) P owned the land, 2) intentional entry by D (workers had knowledge with substantial certainty that lead would fall…didn’t need to intend to cause harm), 3) harmed P’s property (the dogs) 
Damages:  P does not need to prove actual injury to land; can get nominal damages or injunctive relief (sometimes punitive damages if it was deliberate or malicious) 
Just going over the boundary is enough for P to seek damages (even if no other damages occur)
Nuisance is an interference with owner’s use and enjoyment of his land where as trespass is an invasion of owner’s interest in the exclusive possession of the land 
Trespass requires a tangible invasion 
Entering without consent is an essential element of trespass
Extended liability applies even if D never intended harm or could not foresee it
Ex: D knows he is trespassing on a farm and throws his cigarette into what he thinks is a puddle of water but what is actually gas. It spreads a fire that burns down the barn. He is liable for the loss of the farm 
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II. INTENTIONAL TORTS

F. Conversion of Chattel
PRIMA FACIE CASE
1) P has ownership/possessory interest in land
2) Intentional and tangible invasion, intrusion or entry by D
Don’t have to be conscious of wrongdoing…intent to take over dominion
Accidental conversion is not conversion unless actor was using chattel without permission when the accident occurred 
3) D exercises substantial “dominion” over the chattel (completely taking over the property)
1) Extent and duration of control
2) D’s intent to assert a right over the property
3) D’s good faith
4) Harm done
5) Expense or inconvenience caused  
Remedies: damages for the fair market value of the chattel or replevin (have the chattel returned)
Completely taken the object so the other person can’t use it
Bona fide purchases can be liable for conversion even if they buy in good faith (meaning that P can still recover the chattel)
Theory is that purchasers cannot buy something from someone who doesn’t have title to that property
Different if D acquires the property in bad faith…if he gets P to agree to give it to him, then D can sell it and bona fide purchaser would not be a converter if she didn’t know that D got the property in bad faith (fraud) 
Moore v. Regents of University of California (doctor uses cells for research)
No property law specifically on this issue so court looked to California public heath law…court said P never expected to get cells back
After surgery doctors had to dispose of tissues, cells…so it doesn’t belong to patient anymore
P didn’t have title, so he didn’t have a claim for conversion (but he could have claims for other things…lack of disclosure/consent, battery: harmful or offensive touching, etc)
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II. INTENTIONAL TORTS

G. Trespass to Chattels
PRIMA FACIE CASE
1) Intentional
Don’t have to be conscious of wrongdoing
Intent to trespass is not required, just intent to do the act of interference with the chattel 
2) Physical interference with P’s use and enjoyment of property (in P’s possession)
Harm to P: show material harm or deprivation of use for substantial time
Damages: P needs to show actual damages; can’t get full value, just some damage for harm done (nominal damages will not be awarded) 
To get damages, need to show harm or deprivation for substantial period of time 
School of Visual Arts v. Kuprewicz (D put porn on computers)
P must prove that D intentionally and without justification or consent physically interfered with the use and enjoyment of P’s personal property and that P was harmed…liable only if there is harm to P’s materially valuable interest in the physical condition, quality or value of the chattel or if the P is deprived of the use for a substantial time 
Liability based on actual damage either in the form of harm to the chattel or an interference with P’s access or use of it 
D must act with knowledge that such interference is substantially certain to result 
Conversion grants relief for interferences with the chattel so serious in nature as to warrant requiring the D to pay its full value in damages…for interferences not so serious, trespass to chattels is appropriate action
Short of conversion, chattel was damaged in some way so P can get remedy for damages 
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III. AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS

D has burden to prove every element of defense 
Successful defenses usually, but not always, defeat the entirety of the claim
Defenses are ordinarily triggered only if the P has established a prima facie case of tort liability 
Even where you have a wrongdoer, law is hesitant to value property over life b/c sometimes a trespasser is innocent…concern about lack of judgment, people who trespass aren’t trying to steal or harm property (ex: police man going to investigation property)
Extended liability
Includes transferred intent
Eggshell rule: may have intended just to leave a bruise but if you end up causing more serious damage you are liable for that
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III. AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS

A. Self Defense & Defense of Others—to escape liability for battery 
1) D feels an actual or reasonably apparent threat to safety or serious bodily harm and
Threat of physical harm must be imminent (reasonable belief)
Self defense is about prevention of harm not about retaliation/revenge
Provocation (not enough) is not the same as a threat to safety
2) Force employed was not excessive in degree or kind (reasonable)
Retreat is not necessary
Provocation is generally not sufficient to raise self-defense privilege…insults and arguments do not justify physical attack by insulted D 
Touchet v. Hampton (D beat P after harassing phone calls)
To escape liability for damages resulting from battery, D must prove his actions were privilege or justified…self defense if there was an actual or reasonably apparent threat to D’s safety and the force employed was not excessive and not in the desire for retaliation or revenge 
General rule for self-defense is that mistake does not defeat the privilege as long as it is reasonable
For defense of others, mistake might not be allowed…just depends, court will consider how reasonable it was
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III. AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS

B. Protection of Property/Repossession of Chattels
1) No privilege to use force intended or likely to cause death or serious bodily harm against another to repel the threat to land or chattels
Katko v. Briney (shotgun in empty house)
Value of human life and limb outweighs interest of a possessor of land in excluding from it those whom he is not willing to admit thereto that a possessor of land has no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about to enter or meddle with his chattel unless the intrusion threatens death or serious bodily harm to the occupiers or users of the premises 
2) Unless the intrusion threatens death or serious harm to occupiers or users of the premises (back to self-defense)
Brown v. Martinez (kids trespass to steal watermelons)
D may use force necessary to overcome resistance and expel intruder and if in the process his own safety is threatened, he may defend himself and even kill if necessary but a mere trespass does not justify such an act
If D punches a kid trespassing the jury might consider that reasonable force (in comparison to using a gun)

FRESH PURSUIT: Have a limited right to use reasonable force to recapture property if you are in “fresh pursuit” (not ok for retaliation but ok for prevention)…jury decides if this is reasonable
Mistake defeats this privilege 
If person gets away with it, you must turn to courts for relief, can’t take it upon yourself to recapture him later 
Statues may create limited privilege for certain items (like auto repossession) if self-help can be done without breach of peace…no force

PRIVILEGE TO ARREST: A private person may make an arrest for a misdemeanor if the misdemeanor is a breach of the peace and it occurred in the presence of the person making the arrest
Mistake defeats this privilege…may be liable for false imprisonment

SHOPKEEPER’S PRIVILEGE: Shopkeeper can use temporary detention for investigation…don’t need to be sure something was stolen but can hold them back to check
Elements to consider
Reasonable belief  
Can act on what proves to be a mistake as long as facts show that belief was reasonable 
Reasonable manner (use of force, relevance of property value)
Force must be appropriate to the defense of the property…can’t use any force calculated to cause death or serious bodily injury where only the property is threatened 
Great force is only ok if necessary to use that kind of force if its in self-defense 
Reasonable time 
Gotarez v. Smitty’s Super Valu, Inc (guys suspected of stealing from store)
For shopkeeper’s privilege must consider reasonable cause along with whether the purpose of shopkeeper’s action was proper (i.e. detention for questioning) and whether detention was carried out in a reasonable manner and for a reasonable length of time…if answer to any of these is negative, then privilege is inapplicable and actions of shopkeeper are taken at his peril 
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III. AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS

C. Consent
P (unconsented to) v. D (consent)

RELATIONSHIP OF PARTIES
Prison: unequal power between inmates and guards
Robins v. Harris (inmate raped by prison guard)
Consent is not a defense when the P is not in a fair position to be consenting (inmate doesn’t have autonomy) 
Mental health therapy
Employment: courts will ask whether the employer’s advances were “welcome” or not

INCAPACITY
Adults: understanding nature and character of act
Minors: often though to lack capacity to consent
sex (compare civil and criminal), medical care (routine care, sex, reproductive health), sports (contact in football…)

MEDICAL BATTERY
 “Substantially different treatment”
Kaplan v. Mamelak
Doctors who operate without consent are liable for battery but they can also be liable when they are given consent for one type of treatment but then do something different from that covered by patient’s expressed consent 
Brzoska v. Olson (dentist with HIV)
Consent is protected as long as treatment you got is not substantially different than treatment you consented to 
Implicit consent and emergencies
There are several requirements [for applying the privilege of emergency]: (a) the patient must be unconscious or without capacity to make a decision, while no one legally authorized to act as agent for the patient is available; (b) time must be of the essence, in the sense that it must reasonably appear that delay until such time as effective consent could be obtained would subject the patient to a risk of a serious bodily injury or death which prompt action would avoid; (3) [sic] under the circumstances, a reasonable person would consent, and the probabilities are that the patient would consent.
consent implied by an emergency extends only to the conditions contributing to the emergency
A number of cases have addressed this question of the parent's right to refuse treatment, and there is authority to the effect that the parents' objections will be overruled when the proposed medical procedure is necessary to save the life of the minor child.
Substituted consent and incapacity 

CONSENT BY MISTAKE
If P expressly consents by mistake, the consent is still a valid defense unless D caused the mistake or knows of the mistake and takes advantage of it

CONSENT PROCURED BY FRAUD
If the expressly given consent has been induced by fraud, the consent generally is not a defense…fraud must, however, go to the essential matter
If it is only with respect to a collateral matter, the consent remains effective 
Desnick v. ABC (fake patients come in undercover for documentary)
Court said that consent existed even though it was procured by fraud…fraud didn’t go to the essential matter
Doe v. Johnson (sex with HIV infected partner)
One who knows or should expect that he has a venereal disease and knows that his partner does not know of the infection, commits a battery by having sexual intercourse…unwanted, unconsented to touching 

CONSENT TO CRIME
Some courts say consent is invalid so tort claim can proceed
Ex: illegal boxing match…some courts might say no recovery b/c you consented; others say you can’t consent to something illegal
Consider the difference between consent to fight with your hands v. Tyson biting your ear (probably didn’t consent to that)
Other say P’s consent bars the tort claim 
If statute makes conduct illegal in order to protect P from her own consent, like statutory rape, the P’s consent should not bar her claim 
Consider the vulnerability of the victim; with rape, is the minor capable of consent?
P can revoke consent at any time by communicating that to D…any further contact after this has been communicated would become tortious
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III. AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS

D. Privilege of Necessity
Two questions courts will consider
1) What conditions trigger a privilege of necessity?
2) Should the privilege be “incomplete” or “absolute?”

RULE TO TRIGGER NECESSITY
1) Defendant must face a necessity
2) The value of the thing preserved must be greater in value than the value of the thing harmed 

PUBLIC NECESSITY
protects against actual harms done, where public rather than merely private interests are involved, the defendant had a reasonable belief that the action was needed and the action he took was a reasonable response to that need/ A person is privileged to destroy, damage or use property if he or she reasonably believes this action is necessary to avert an imminent “public disaster” and the force used is reasonable to prevent that disaster
Common law does not necessarily require compensation 
Surocco v. Geary (fire taking over town)
In emergencies like a fire taking over a town, individual rights of property give way to the higher laws of impeding necessity…necessity in these cases must be clearly shown and if it is, P is not entitled to damages

PRIVATE NECESSITY
Necessity is a legal defense but you must show that what you do is a necessity (it is very limited defense…acts of god)/ One is privileged to commit a trespass to defend/protect one’s own property, but if damage is done, one must pay those damages
Action taken must be reasonable belief and reasonable response 
Ploof v. Putnam (storm so moor boat for safety)
Necessity will justify entries upon land and interferences with personal property that would otherwise be trespasses (mooring boat on sloop during a storm) 
Vincent v. Lake Erie Transportation Co (storm so moor boat but cause damage)
Necessity will justify entries upon land and interferences with personal property that would otherwise be trespasses, however, if there is damage to that land as a result of D’s interference, D is liable to pay for that harm  
where the act is solely to benefit a limited number of people, courts require compensation… privilege to trespass gives a defense in certain instances but it also gives a right that P can enforce against D to keep them from kicking you out 
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V. NEGLIGENCE

F. Medical Negligence 
PRIMA FACIE CASE
Duty
Arises from the physician-patient relationship when medical provider undertakes care
Breach
How does court/jury determine the standard of care required for medical care?
What role do custom/industry standards play?
Causation (later)
Damages (later)
Unique characteristics that distinguish medical negligence 
Higher standard of care 
Based on specialized knowledge, training and education
Custom defines the standard of care 

CUSTOM 
Use expert testimony to establish the custom and help show breach…they can show what care would be required under the same or similar circumstances
Judge can do a prehearing to determine if he thinks experts are legit
Allied health care providers
Ex: nurses, physicians, assistants, pharmacist
Qualifications
Specialty
Geographic location; familiarity with locality
Custom determined by 2 different approaches
1) Consider the jurisdiction (modified locality v. national standard)
2) Different schools of thought (respectable minority rule)
Medical field understands that custom can change when medical standards change
The Respectable Minority Rule: where competent medical authority is divided, a physician will not be held responsive if in the exercise of his judgment he followed a course of treatment advocated by a considerable number of recognized and respected professionals in his given area of expertise
P must show that D violated some professional standard of care; D must argue that custom didn’t apply to the specific circumstance and that what they did was reasonable
In medmal, custom is supposed to be negligence per se UNLESS these other rules are there to show if there are legitimate reasons for the customs or act of a certain doctor

LOCALITY RULES—help define custom
Modified locality rule: MD must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners at the time of the operation as others would in similar localities 
Compares doctors from same town with same skills
Not as relevant or good b/c
Disparities lessening w/national education and training and technical advance
Expanded pool of experts but disputes over similar
Required local experts
Strict locality rule: MD must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same community
Not as relevant or good b/c
Originated from 19th century: rural v. urban disparities
Practical drawback: required experts from that community 
Other drawback: TJ Hooper concern
National Standard (modern rule): MD must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances 
Relevant factors: specialty, professional advances, resources, locality 
Specialists are held to the standard of their specialties…so orthopedic surgeon held to a higher standard in setting a fracture than a family practitioner
Assumed that the relevant medical community for them is the community of specialists, not a geographical community

DUTY—consider custom and appropriate standard of care
Walski v. Tiesenga (cut vocal chord during thyroidectomy)
Consider the standard of care that other physicians in that field and position would do 
Expert establishes what the custom is/explain whether injury was negligent or not…there is an inherent risk to surgery so it is possible that harm will occur that is not necessarily due to negligence 
Expert testimony is just the vehicle through which we get this info…what the field and standards require (when there is no clear standard, P has an issue when trying to show that failure to isolate the nerve is negligence)
Exception to requirement of expert testimony: would a layperson have been able to assess D’s want of care or skill without expert testimony?
Injury on its own is not evidence of negligence, about the procedure, very technical (juries can’t know this on their own)

INFORMED CONSENT—special hybrid of medmal, about what doctor said not about procedure
Every person has a right to determine what shall be done with his body and a surgeon who performed an operation without his patient’s consent commits an assault for which he is liable in damages
Raises question about custom’s role in defining the scope of disclosure
Doctor’s duty to provide patient with enough info about risks of procedure to enable patient to make informed consent to treatment 
Harnish v. Children’s Hospital (girl gets tumor removed but loses tongue function)
Duty: MD owes duty to patient
Breach: MD did not get P’s informed consent b/c he failed to disclose a material and foreseeable risk of surgery 
Causation: P would not have had the surgery has she known the risk
Damages/Harm: permanent loss of tongue function
It is the prerogative of the patient, not the doctor, to determine the direction in which his interests lie…adults have the right to forgo treatment or even cure if it entails what are for him intolerable consequences or risks, however unwise his sense of value may be in the eyes of the doctor
Custom’s role in defining scope of disclosure can happen in 2 ways:
Patient rule: MD has a duty to disclose in a reasonable manner, all significant medical info that MD possessed or reasonably should possess (expert would explain this) that is material to an intelligent decision by the patient with regard to undergo a proposed procedure 
Expert testimony not required since jury would know what would be material to them
Why this is better to use: 
Right to know what is important to you (if P makes it clear that something is important to them, then that should create a duty to disclose that maybe wasn’t necessary under the professional standard)
Knowing certain info could change their decision about surgery or treatment 
Easier for jury to relate under this standard
Encourages a conversation between doctor and patient
What is material?
Nature of patients condition
Nature and probability of risks involved
Benefits of treatment
Risks of foregoing treatment
Availability of alternatives and their risks/benefits
Uncertainty of results if applicable
Irreversibility of procedure if applicable
What is not material (what MDs don’t need to disclose)?
Info the patient already has
“Obvious” risks 
If patient has voiced a specific concern, that puts doctor on notice that that’s something she wants to know 
Professional standard (same as medmal): what do other reasonable MDs disclose, custom of reasonable medical practitioner so you need expert testimony
Why better to use this:
Hard to know what certain things mean to an individual patient (cosmetic tumor could be so significant that it impacts social, etc…how do we value what risks people are willing to take)
Custom being conclusive is nice, saves time and effort of litigation
Privilege of nondisclosure 
Disclosure
Liability when patient foregoes care
Truman (woman dies of ovarian cancer from not getting pap smears)
If patient indicates that he is going to decline the risk free test or treatment, then doctor has additional duty of advising of all material risks of which a reasonable person would want to be informed 
Exceptions to disclosure (extremely limited)
Physician’s privilege: if telling the patient would be harmed more by certain info, maybe in those cases doctors can withhold info)…but for this to apply it must be EXTREME, not meant to allow doctors to use this as a defense
Emergencies, incapacity 
Focus has been on disclosure to adults
TRADITIONAL MEDMAL V. INFORMED CONSENT CASES
Was procedure negligently performed?
Knowing consent protects bodily integrity

GOOD SAMARITAN STATUTES
Good Samaritan statute is designed to encourage rendering of medical care to those who would not otherwise receive it, by physicians who come up on such patient by chance, without the benefit of the expertise, assistance, equipment, or sanitation that is available in a hospital or medical setting
Did not extend immunity to doctors in the hospital setting…immunity meant to be designed for roadside accident 
Lowers the standard of care so people don’t have to worry about liability (mostly applies to people who don’t have a specific duty to help but some apply to people that have that duty, like a doctor, when they see an accident)
Applies to any person, health provider or emergency personnel
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If there was pre-existing duty to aid, it does NOT apply

V. NEGLIGENCE

PRIMA FACIE CASE
1) Duty 
To conform to specific standard of conduct for P’s protection against unreasonable risk of injury
General rule: duty to use reasonable care of an ordinary, prudent person…taking precautions against creating unreasonable risks that are foreseeable (objective standard)
2) Breach of duty
D breaches the duty of care
3) Causation
D’s breach of duty was the actual and proximate cause of P’s injury
4) Damages
P’s person or property was harmed

Negligence is any conduct that creates an unreasonable risk of harm to others
Doesn’t mean you intend some act, just that in the act you were doing, you acted negligently
Judges may decide these cases by a “bench trial” b/c they think a reasonable person would agree with him or b/c he uses policy…don’t trust juries experience to guide the verdict judgment correctly
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V. NEGLIGENCE

A. Duty
Each person owes a general duty to everyone to act with reasonable care so as not to create an unreasonable risk of harm to others… “Reasonable person under like circumstances” is the general rule
D is deemed to have knowledge of things known by average people in the community and individual shortcomings of the particular D are not considered
Does D owe a duty? (almost always yes)
If so, to whom?
If so, what is that duty (standard of care)? —This relates to breach 
The court decides whether a duty of reasonable care exists—question of law

DANGEROUS INSTRUMENTALITIES
Stewart v. Motts (guy gets injured when fixing car)
Standard of care is reasonable person standard…only thing that changes is the degree of care (based on circumstances, like using dangerous instrumentality)
To show higher standard of care P would need to hire experts to show that D should have known to be more careful, etc

EMERGENCY DOCTRINE
Posas v. Horton (girl rear-ends car when it stops for someone who runs in front of her)
Sudden emergency is taken into account when determining if actor’s conduct was that of reasonable person (this is helpful for D)
Must look at whether D created the emergency or was simply reacting to it
Generally, a driver must be prepared for the sudden appearance of obstacles and persons on the highway and of other vehicles
The conduct required is still that of a reasonable person under the circumstances, as they would appear to one who was using proper care, and the emergency is to be considered only as one of the circumstances

ACTOR’S KNOWLEDGE AND TRAINING & PROFESSIONALS
Hill v. Sparks (guy runs over sister while operating machinery)
Standard of care here is not just average reasonable person, actor is compared to someone else who has these superior qualities…reasonable expert standard
Professionals are required to possess and exercise the knowledge and skill of a member of the profession or occupation in good standing in similar circumstances

CHILDREN
Robinson v. Lindsay (kid in snowmobile causes girl to lose finger)
Consider standard of reasonable child of the same age, intelligence, maturity and experience in similar circumstances
Exception: held to adult standard when kid engages in inherently dangerous or adult activity
Rule protects the need of kids to be kids but at the same time discourages immature people from engaging in inherently dangerous activities
Rule of 7s (minority): Minors over 14 are presumed capable of negligence, minors between 7 and 14 are presumed incapable of negligence, and minors under 7 are incapable of negligence as a matter of law
Children under 3 are incapable of negligence in most states

PHYSICAL AND MENTAL IMPAIRMENT
Shepherd v. Gardner Wholesale (blind woman trips on uneven pavement)
Use standard of care of someone else with the same disability…. What is reasonable varies depending on your condition 
Creasy v. Rusk (mental patient hits worker)
Use standard of care of reasonable person 
Founded on public policy considerations
1) Allocates losses between 2 innocent parties to the one who caused the loss
2) Provides incentive to those responsible for people with disabilities to prevent harm and restrain those who are potentially dangerous
3) Removes inducements for alleged tortfeasor to fake a mental disability to escape liability
4) Avoids administrative problems in courts and juries attempting to identify and assess the significance of an actor’s disability
5) Forces people with disabilities to pay for the damage they do if they are to live in the world
Someone who is employed to take care of a patient known to be combative or have mental issues has no complaint for injuries sustained in doing so b/c a caretaker’s duty of care is one-way street…from caretaker to patient not the other way around
Intoxication: actions of a person that is intoxicated when he or she is injured is evaluated according to reasonable person standard…intoxication is voluntary 
It should be clear that under that standard, the voluntarily intoxicated defendant will usually be found to be negligent. It would be very hard for the intoxicated defendant to act as a reasonable person.
Sudden disability: If D causes harm due to a sudden disability, the liability turns on the foreseeability of such a disability – if the sudden onset of the disability was unforeseeable, then not liable for negligence.  Burden of proof shifted to D to prove disability unforeseeable – more difficult for other party to disprove
When the mental illness is sudden or when the person with reduced mental capacity is the plaintiff, the courts may allow that reduced capacity or sudden illness to be a factor to consider.
The courts have allowed juries to consider blindness, deafness, lameness, heart attacks, sudden faintness, or sudden nausea as circumstances to judge the nature of reasonable care.
Mental retardation is sometimes questionable. Some cases, especially where the person is the plaintiff, may take that condition as part of the standard. Most cases, however, do not.   

RANGE OF LIGHTS RULE
General rule is that drivers must exercise ordinary care and it is on them to keep a reasonably careful lookout and keep same under such control at night as to be able to stop within the range of his lights 
Rule was phrased to enforce that an injured person should not be allowed to shift from himself to another a loss resulting in part at least of his own refusal or failure to see that which is obvious
However, rule was not designed to preclude P from recovery or compensation for an injury occasioned by a collision with an unlighted obstruction whose presence on the highway is not disclosed by headlights or other lights

NEGLIGENCE AS A MATTER OF LAW
It is not the role of the judge to tell the jury what a reasonable person would do every time; when a judge sets a standard of care as a matter of law, it tells the jury what a reasonable person in certain circumstances should do every time, thereby usurping the role of the jury
Chaffin discredited negligence as a matter of law (“It is negligence as a matter of law to drive an automobile along a public hwy in the dark at such a speed that it can not be stopped within the distance that objects can be seen ahead of it”) 

COMMON CARRIERS & HOST DRIVERS
General rule is that drivers owe a duty of reasonable care to passengers 
Common carrier: a carrier of passengers for hire, undertakes responsibility to transport people 
Some jurisdictions apply a higher standard to common carriers (older rule) 
P can satisfy prima facie case by proving injury while on transportation, shifts burden to D to show freedom from negligence
Host driver: driver with guests for free (Pipher)
Duty owed is one of ordinary care
Guest statues used to create lower standard…D only liable for gross negligence or willful or wanton act 

LANDOWNERS AND OCCUPIERS TO OTHERS—traditional classifications
Invitee: any person on the premises 1) at least in part for the financial benefit of the landowner (business invitee) or 2) who is on the premises held open to the general public (public invitee)
Status is limited by owner’s invitation, only has status while on the part of the land to which his invitation extends; if invitee goes outside this area, he becomes a licensee or trespasser (depending on if he goes without consent)
Standard of care owed to invitees is ordinary duty of reasonable care to discover, avoid, and warn of danger…make land reasonably safe 
Child Trespasser: child who comes onto someone’s land without consent
Standard of care owed is ordinary duty of reasonable care to discover, avoid, and warn of danger
Attractive nuisance doctrine
Possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition (dangerous instrumentality applies as artificial) upon the land if:
a) Possessor knows or is likely to know children are likely to trespass--foreseeability
b) Condition causes unreasonable risk of death or serious harm
c) Children don’t realize the risk 
d) Burden of eliminating the danger is slight
e) Possessor fails to exercise reasonable care 
Dangerous instrumentality doctrine: imposes upon the owner a higher duty of care to a child trespasser when such owner actively and negligently operates hazardous machinery, the dangerousness of which is not readily apparent to kids
Licensee: someone who is on the land with permission but with a limited license to be there (social guests)
Lower standard of care, landowner just needs to refrain from willful or wanton conduct (referring to conditions on the land) likely to injure P; but, once landowner knows or should know that licensee is in peril, then D owes duty of ordinary care to avoid injuring him 
Duty to warn of hidden dangers 
Trespasser: someone comes on the land without permission or privilege
Lower standard of care, just to refrain from willful or wanton conduct; but, once landowner knows or should know that licensee is in peril, then D owes duty of ordinary care to avoid injuring him 
No duty to warn of hidden dangers, unless P knew he was there/was in notice of trespasser’s presence (like if they are frequent) 
Tort of trespass protects owners exclusive possession of the land but limits what force owner can use to protect property
Reasonable force to overcome resistance and expel intruder
No traps (spring guns allowed)
States have modified the traditional classification scheme by treating social guests and other licensees like invitees (owed reasonable duty of care)…some have rejected it all together adopting reasonable care standard regardless of P’s status 
CA doesn’t use it but does limit landowner’s liability to certain trespassers by statute 
If there is a hazard originating on an adjacent land, an owner owes no duty to warn or protect others from a defective or dangerous condition on that neighboring premises unless the owner had created or contributed to it
Dual Knowledge Rule: If landowner knows (1) of entrant’s presence, and (2) of the hidden hazardous condition, then landowner acting in a willful or wanton way and owes trespasser duty of reasonable care, at least satisfied by a warning
ii. Landowner breaches duty if he does nothing; if he does something, issue becomes whether he did enough

OPEN AND OBVIOUS DANGERS
Most relevant to invitees and licensees
Does D have duty to warn or fix these?
Duty questions usually legal determination of the judge
Some courts say no duty to warn b/c it is open and obvious
Other courts say even under an open and obvious danger, the nature of the activity might make it unreasonable to expect P to avoid it…if there was foreseeability of harm, then D breached duty
Breach: typically raises questions for the jury
Has D breached duty of reasonable care by failing to warn or fix?
Was P contributorily negligent in failing to discover or avoid risk?
Rule: A landowner does not have a duty to warn people of open and obvious dangers because they provide their own warning
If it is foreseeable that a person might be harmed by the obvious hazard, D still has a duty and can be held liable for negligence (obvious hole in department store floor, e.g.)
Also relevant is whether D could have done anything that would have made a difference (causation issue) 

FIREFIGHTER’S RULE
Original rule: don’t allow firefighters or other public responders to sue people whose negligence caused the emergency, treated like licensees 
Some courts allow recovery if the negligence is unrelated to the specific reason for which the firefighter was originally summoned
Ex: firefighter injured on a defective stairway outside that had nothing to do with the fire
Ex: dog bit firefighter 
Many states have rejected this rule
Rule: If professional rescuer (firefighter, police, etc) is injured by the very harm that brought them onto the land, cannot recover for negligence (minority of states only apply to firefighters).  
Most states, however, say firefighter can sue for something other than the hazard actually bringing him to land.
Professional vs. Civilian Rescuers: Sort of an exception from rescue doctrine, but distinction is between professional and civilian rescuers – civilian rescuer still owed RPP duty, and under rescue doctrine can recover from D whose negligence prompts the rescue resulting in injuries

RECREATIONAL USES—statute carves out duty
Owner owes no duty of care to keep the premises safe for entry or use by others for any recreational purpose or to give any warning of hazardous conditions, uses of, structure, or activities on such premises to persons entering for such purpose except to those who have paid to enter and those who are expressly invited rather than merely permitted
Lowers the standard of care…these statutes prevent liability when a D’s failure to use reasonable care has caused injury
Theory is that landowners should be given immunity from liability for negligence in order to encourage them to permit the public to use their lands for recreation
Landowner who permits land to be used for recreational purposes shall not be liable for personal injury or property damage in the absence of intentionally caused injury or damage

CONTRACTS & DUTY
Generally: contract terms are dealt with separate from torts claims, reason is b/c there are different damages and courts assume that if you were thoughtful enough to negotiate how losses would be allocated, then courts should respect that and not deal with torts, unless, there is a good reason that court should see there is an independent tort duty
AMF v. LTK (fire in monorail led to damages)
Engineers have duty…licensed professional who has duty to exercise reasonable care…can’t limit all liability through contract
Where duty based on undertaking to reduce risk of harm, contract may limit the scope of the tort duty
Spengler v. ADT (lady died b/c ADT sent ambulance to wrong address)
For an action in tort to arise out of a breach of contract, the act must constitute 1) a breach of duty separate and distinct from the breach of contract and 2) active negligence or misfeasance
Diaz v. Jiffy Lube (tire burst after inspection)
Court said request for oil change was contract that limited scope of duty
If D didn’t create the risk there is no duty to discover the problem 
Duty to third person based on undertaking to another
“An actor who undertakes to render services he knows or should know reduce the risk of harm to which a third person is exposed, has a duty of reasonable care if (a) the failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking, (b) the actor has undertaken to perform a duty owed by another to a third person, or (c) the person to whom services are provided, the third person or another person relies on the undertaking.”
Action as a promise or undertaking
If an action invites reliance, and that reliance is reasonable, then the person who created that reliance has a duty that may have not otherwise existed 
Creates a special relationship
It’s an affirmative act
Equivalent of a promise from which a tort duty might arise
Florence v. Goldberg (mom stopped taking kid to school relying on cops)

DUTY OR AID OR RESCUE 
General rule, no duty to take active or affirmative steps for another’s protection (nonfeasance…doing nothing)
Generally D is only subject to liability for misfeasance (negligence in doing something)
Mere witnessing of harm/presence at the scene is not enough to create duty
Exceptions: D has duty to provide aid or rescue where…
P & D have a special relationship that creates a duty of reasonable care by D for P’s safety/rescue 
Employer to employees
Landowner/occupiers premise liability
Innkeeper to guests
Landlord to tenant
Custodian to those in custody
Parent to child*
School to students
Business owners to others
Other special relationships may be recognized as creating a duty based on the same factors underlying formal relationships… 
Closeness and nature of pre-existing relationship
Companions on a social venture have a duty to help eachother 
Control (over person or location)
Common purpose 
Relationship to instrumentality of injury (operated for common purpose)
Relationship to wrongdoer (acquiescence in dangerous conditions & encouraging flight)
Podias (passengers in car tell driver not to report they were there, didn’t call for help after hitting motorcyclist)
D’s conduct (innocent or tortious) helped bring about the harm/risk, then duty to render assistance to prevent further harm 
D knows or should know his conduct (tortious or innocent) caused harm to another 
Duty owed by driver in Podias, his conduct clearly brought about the harm
Duty owed by passengers in Podias to not prevent driver from giving help
It’s the degree of D’s involvement, coupled with the serious peril threatening imminent death to another that might have been avoided with little effort and inconvience that the court says creates a sufficient relation to impose a duty of action
D knows or should know he has created a continuing risk of harm (innocently or tortuously), duty to employ reasonable care to prevent or minimize risk from coming to fruition
Ex: driver hits horse in the road but doesn’t move it or put warning sign and another driver hits it and dies
However, merely encouraging P to engage in dangerous behavior is not enough 
Rocha: guy who can’t swim jumps into river with friends and drowns despite friends trying to save…friends owed no duty since invdividuals should be responsible for their own actions 
Yania: guy drowns in trench on D’s property and he does not help…mere fact that D saw P in peril imposed no obligation or duty to rescue—UNLESS D was legally responsible for P’s being in that position
D voluntarily undertakes to aid or rescue P (must use reasonable care) 
Wakulich v. Mraz (16 yr old girl dies from drinking bet, boys undertook to aid but did so negligently and prevented others from helping)
One who voluntarily undertakes to render services to another is liable for bodily harm caused by his failure to perform such services with due care or with such competence and skill as he possesses
Farwell v. Keaton (leaves drunk passed out friend in back of car and doesn’t tell anyone he’s there)
Legal duty of every person to avoid any affirmative acts which may make a situation worse…if D attemps aid and takes charge and control of situation, he is regarded as entering voluntarily into a relation which is attended with responsibility
Statutes may impose an affirmative duty to aid and/or protect
good samariatn statues (incentive to provide medical care)
may protect health care and other rescue personnel
immunity or higher standard for establishing negligence (ex: gross negligence)
a few states have bad Samaritan statutes (punishes failure to help)
civil or criminal liability for failure to give reasonable assistance
without exposing self to danger or peril (Vermont, Minnesota, Rhode Island)
ordinance requiring landlord to maintain tenants locks on tenants doors
child abuse reporting statutes
statutory violation may constitute negligence per se
some courts hold that statute does not create a tory duty
but, may be evidence of a breach if a duty is independently found in common law
Marquay v. Eno (found that school employees owe duty to report sexual abuse of students carried out by another school personnel; duty flows from compulsory school attendance and creating a special relationship between employee and student)
SUMMARY: Factors courts use to find a duty to protect
special relationship between P & D  + foreseeability  + balancing of D’s interest/element of control/responsibility by D

DUTY TO PROTECT AGAINST HARM BY THIRD PARTIES 
General rule: no duty to protect against harm brought by third parties 
Exceptions 
Relationship between P & D
Landlord-tenant relationship
General rule, landlord has no duty to protect tenants from criminal attack
Exceptions
however, landlord has duty of reasonable care if he has control over danger created by tenant
must do all that he can legally to get rid of a dangerous condition on the leased premises 
ex: tenant shooting gun…warn him to stop, warn neighbors, call police, evict?
Ex: tenant with dangerous dog…take resasonable precatuions to protect others from dog
Landlord that created (or is responsible for) a known defective condition on a premises that foreseeably enhances the risk of criminal attack
Ex: poor lighting, nonworking locks
Landlord who undertakes to provide security must do so with reasonable care
Partners in business
Iseberg v. Gross (P shot by former business partner, other agents did not warn him)
if an unreasonable risk of physical harm arises within the scipe of that relationship, an obligation may be imposed on the one to exercise reasonable care to prtect the other from such risk, if the risk is reasonable foreseeable or to render first aid where it is known that aid is needed
court says thate a principal may have a duty to warn an agent if the principal knows of an unreasonable risk involved in the employment, if the principal should realize that is exits and that the agent is likely not to become aware of it thereby suffering harm
Businesses to patrons
Business owners are not the insurers of their customers’ safety, but they do have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable…foreseeability critical
Posecai v. Wal-Mart (woman robbed outside a store in the parking lot)
balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons
Tavern keeper that sells alchohol to a minor or intoxicated person should foresee the unreasonable risk of harm to members of the traveling public
Negligent entrustment: it is negligence to permit a third person to use a thing or to engage in an activity under the control of D if D knows or should know that such person intends or is likely to use the thing or to conduct himself in a way that creates an unreasonable risk of harm to others
ex: cars, guns, cigarette lighters
D could be liable to entrustee and third parties injured by entrustee
School to students
A student who is sexually assaulted by an employee of the school can hold the school vicariously liable and say they had a duty to report or discover the abuse since the children have to be there and the paretns are not around to protect
Relationship between D & dangerous third party 
Custodial relationship
Custodian has a duty to those “directly and foreseeably exposed to risk of bodily harm” from custodian’s negligence
Ex: duty owed by halfway house that permitted a known violent offender to live there despite ineligibility and where security was nonexistent and he went a killed a girl
Ex: child protection agency employees owed a duty to warn foster parents of propensity of a foster child to molest other children
Landlord to those injured by tenant p. 450
Where lessor has control over a danger from the tenant he is under a duty of care…under duty to third persons to do all that he legally can to get rid of dangerous condition on the leased premises even if it means getting rid of the tenant
May also need to take reasonable precautions to protect others from injury by dangerous dog 
Parent to person injured by his child
Parents not normally vicarious liable for children’s torts…only liable for failing to control some specific dangerous habit of a child which the parent knows or should know in the exercise of reasonable care 
If child is known to be violent, P must show more than parent’s general notice of a child’s danger…must show that parent had reason to know with some specificity of a present opportunity and need to restrain the child to prevent some immently foreseeable harm
General notice of dangerous propensity not enough
Dangerous family member to others
Ex: wife knows husband uses sexual misconduct with young children and yet she allows them to come over to swim
Employee to those injured by employer
Employer who knew or should have known that employee’s conduct would subject others to an unreasonable risk of harm may be held vicariously liable 
Negligent supervision, hiring and retention can lead to liability 
Ex: resassigning priest with prior history of abuse where it was foreseeable he would abuse children on church property
Injury caused by fatigue from excessive work demands (where there is a P-D relationship with employee and employer)
Courts less likely to find duty 
Doctor to victim of patient
Balancing of policy considerations Tarasoff v. Regents of UC 
Foreseeability of harm to P
Degree of certainty that P suffered injury
Closeness of connection between D and parties
Closeness of D’s conduct and injury suffered
Moral blame attached to D’s conduct
Policy of preventing future harm
Extent of burden to the D and consequences to the community of imposing a duty
Availability, cost and prevelance of insurance for the risk involved 
Tavern owner serving to customer who later drunk drives
One who sells intoxicating bevereages for on the premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably drunk person
It is foreseeable that unreasnonable risk of harm to others who may be injured by such person’s impaired ability to operate a car
Negligent entrustment…supply chattel for us of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise to use it in a manner involving unreasonable risk of physical harm to himself and others…subject to liable for the physical harm resulting 
Negligent entruster can be found not only liable to entrustee but to those injured by him
Foreseeability of harm in determining duty to protect D for third party criminal conduct (business setting)
Specific harm rule (outdated)
Landowner owes no duty to protect people from violent acts of others unless he is aware of specific, imminent harm about to befall others
Similar incidents test
Evidence of recency, frequency and similarity of crime on or near the premises 
Can lead to arbitrary results since it’s applied with different standards regarding # of previous crimes and degree of similarity 
Totality of circumstance (most common approach)
Additional relevant info for foreseeability: nature, condition, location of land; level of crime in surrounding area; property/minor crimes may be seen as precursor to violence
Lack of prior similar incidents will not preclude a claim where the landowner knew or should have known that the criminal act was foreseeable
Place greater duty on business owners to foresee risk of criminal acts on their property…may be too broad a standard 
Balancing test (business v. customer interests…CA approach)
Balance foreseeability of harm v. burden of imposing duty to protect against crimes of third persons
Lower foreseeability, less serious harm, lesser sercurity measures required
Higher foresesability, more serious harm, greater the duty
Similar to risk-utility balance for breach
Additional act by D 
Voluntary undertaking (to provide security) or 
D’s conduct/role in bringing about risk 
Ex: landlord created known defective condition which enhanced risk
Ex: landlord’s control over area where dangerous activity occurs
Ex: negligent hiring/retention of employer
SUMMARY: Factors courts use to find a duty to protect
Special relationship between P & D  + foreseeability (+ additional act by D)
Special relationship between D & third party + forseeability (+ additional act by D) 

PARENTAL IMMUNITY
Old rule: parents are immune from liability arising out of parental negligence resulting in injury to child 
Parents have right to determine how much independence, supervision and control a child should have and to best judge the character and extent of child’s development
Even in jurisdictions that apply immunity, parents are not generally immune from willfully inflicted injuries
Absolute parental immunity for negligence has been abolished by most courts
Limited liability rule (Neel) 
No liability for negligence arising out of exercise of parental authority or discretion concerning care (includes negligent supervision)
Consider the scope of reasonable parental authoiry rather than the reasonableness of parent’s conduct
NY rule (Hoppe)- scope of duty owed
Parents liable if negligent act violates duty of care owed to world at large and creates foreseeable risk to others (still leaves immunity for negligence that only endangers child under a limited liability approach)
Negligent entrustment 
Ex: dad gives infant a container with explosive nail gun cartridge and child injures himself but negligence created forseeable risk of harm to all
Control of dangerous instrumentality (Schlier)
Reasonable parent standard (Broadbent)
Does D’s conduct comport with that of a reasonable and prudent parents in similar situation?
Parental immunity has implications for third party tortfeasors that injure kids and try to reduce their liability by alleging negligent supervision by parents
Paige v. Bing Construction (2 year old died aftering falling into a hole made by D construction company, court held parental immunity barred consutruction claim of parental negligence)
Miss v. LR (11 yr old raped in apt building, D landlord asserted parents’ negligence for allowing child to wanger around unsupervised…parental immunity did not apply but D failed to prove parent was negligent) 
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V. NEGLIGENCE

B. Breach
D breaches that duty when, judged from the perspective of a reasonably prudent person in the D’s position, the D fails to act with reasonable care, creating an unreasonable risk of harm to others 
Did D breach that duty? Figure out what D was required to do in order to figure out reasonable person standard
Default approach to proving breach/determining standard of care
Intuition about reasonableness 
Questions of fact and credibility are for jury to decide…so are inferences of fact
Judges sometimes will say that can’t draw a certain inference from the facts
Unstructured balancing factors (forseeability of risk, social utility of conduct, circumstances, likelihood of risk, alternatives)
Hand formula B < PL (bad in that it fails to consider alternatives)
Other tools to prove negligence
Custom/Industry standard
D’s private standard (evidence only)
Statutes—negligence per se
Res Ipsa Loquitur…must specify how it applies
Breach if you are acting and creating risk, or breach if you fail to act
What is reasonable care?
Objective standard: based on the hypothetical person who exercises the level of attention, perception, memory, knowledge, intelligence, and judgment which society requires of its members for protection of their own interests and the interest of others
Exceptions: higher standard for experts; traditional classification schemes (invitees, licensees, trespassers), children engaged in adult activities, common carriers…
How do judges and juries influence the meaning of reasonable care?
Jury instructions regarding the standard of care; who defines reasonableness?
Questions of fact and credibility are for jury to decide…so are inferences of fact
Judges can determine the admissibility/relevance of evidence concerning the standard 
Judges sometimes will say that can’t draw a certain inference from the facts 

FORSEEABILITY OF HARM/SOCIAL UTILITY OF CONDUCT 
Pipher v. Parsell (host driver injures passenger after failing to stop another from pulling wheel)
Duty: Drivers have duty to keep passengers safe b/c it is foreseeable that they could be injured if driver is inattentive or otherwise 
Minor who drives is held to the same standard of care as an adult under similar circumstances
Breach: foreseeable harm if driver doesn’t intervene 
Actor is negligent only if his conduct created a foreseeable risk and actor recognized, or a reasonable person would have recognized, that risk
Not just that harm was foreseeable but that it was too likely to occur to justify risking it without added precaution
By saying that something is unforeseeable, courts mean that a reasonable person would not have taken action to prevent it b/c the risk of harm was low and harm was improbable 
Foreseeability is important b/c we are trying to apply the reasonable standard…must know this to understand if they breached a duty

UNSTRUCTURED WEIGHING OF RISKS
Duty: Does D owe a duty? If so, to whom? If so, what is that duty (standard of care—connected with breach)?
Breach: Consider foreseeability, facts, knowledge/conduct/expertise of P, social utility of D’s behavior, magnitude of harm, alternatives, obviousness of danger
Indiana Insurance v. Mathew (mower lights on fire and garage burns down)
Duty: D must exercise reasonable care when operating machinery 
Breach: consider if D’s operation created unreasonable risk…look at foreseeability, facts, role of alternatives 
One who is confronted with a sudden emergency not of his making is not chargeable with negligence if he acts according to his best judgment 
Sudden emergency doctrine requires that the person so confronted do that which an ordinary prudent man would do under like circumstances (law values human life over property)
Stinnett v. Buchele (guy falls off roof while repairing it)
Duty: Employers have a general duty to furnish a safe workplace and safe tools (not to eliminate all risk)
Breach: consider if D created unreasonable risk by failing to provide safety harness…look at foreseeability, facts, role of alternatives, role of P’s knowledge/experience, obviousness of danger
Liability of employer rests on the assumption that employer has a better and more comprehensive knowledge than employees…this is not applicable when the employee’s means of knowledge of the dangers is equal to that of the employers 
Obviousness of the risk may make the likelihood of it materializing so slight that there is no need to try to eliminate it…not unreasonable to fail to take action to lessen a risk to someone that is so patently obvious that the other person can be relied on to avoid it on his own

STRUCTURED WEIGHING OF RISKS—HAND FORMULA
Duty: What is the duty (standard of care)?
Breach: Did D breach this duty? Consider failure to take precaution, alternative conduct 
US v. Carroll Towing (barge breaks adrift while bargee was not working)
Liability depends on if burden is less than the probability times the injury B <PL…used to determine whether failure to take precaution is negligent
B= cost of adequate precaution (keeping bargee on board)
P= probability of harm 
L= magnitude of the injury 
Where an act is one which a reasonable man would recognize as involving a risk of harm to another, the risk is unreasonable and the act is negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done
Certain amount of risk is reasonable based on the cost of the burden/harm 
If action is more burdensome than PL then not reasonably expected to take precaution or different course of action
Consider alternative conduct
Actor needs only to consider the risks that would be taken into account by a reasonable person (foreseeable risks)

CUSTOM & INDUSTRY STANDARDS
Evidence that D violated customary safety precautions of the relevant community is usually sufficient to get P to the jury 
Person’s departure from the custom of a community or of others in like circumstances in a way that increase risk is evidence of a person’s negligence but does not necessarily require a finding of negligence 
Custom can prove: 
1) Harm was foreseeable, that the activity was recognizably risk
2) D knew or should have known of the risk
3) Risk was unreasonable one unless the customary precaution is taken (or that it was unreasonable in the opinion of community in general)
Custom is evidence of what a D typically/customarily does or evidence of what others in his situation do…it is persuasive evidence but NOT conclusive not evidence of negligence per se
Still have to prove why its relevant and why it should be used as evidence, ask what it helps show on the prima facie case
Courts ultimately decide what is required in the end 
Custom (general rules)
Can be used as sword or shield
P uses custom as a sword: P uses custom to show that it was feasible for D to do something or use alternative conduct
D uses custom as a shield: by complying with custom, D could argue he was not acting negligently 
Deviation from relevant safety custom can serve as evidence of negligence
Compliance with relevant safety custom can serve as evidence of due care
Custom is not given conclusive effect 
TJ Hooper (barge lost b/c bad weather and no radios on board)
Using Hand formula: Burden of getting radio <the high probability of losing bargees x liability 
What is usually done may be evidence of what ought to be done, but what ought to be done is set by standard of reasonable prudence, whether it is usually complied with or not 
No general custom of radios but many people used them are there are precautions so imperative that even their universal disregard will not excuse their omission…ask what is reasonable

PRIVATE STANDARD
This is evidence only but not negligence per se…go back to default approach to figure out it it’s the reasonable person standard of care
Private standard admissible to help show foreseeability/risk, feasibility of precautions, P’s reliance on type of care 
Wal-Mart v. Wright (customer falls on spill, handbook had procedure about how to deal with spills)
Store manual, private custom, does not show the degree of care the store chose, doesn’t explain why the rules are there 
Failing to follow private standard does not mean that party failed to exercise ordinary care 
Don’t know why the procedures were in the book
This makes the standard very subjective by applying the manual…the standard of care needs to be objective, reasonable person standard
Slip and Fall cases—duty to customer who is an invitee, gets reasonable care
Thoma v. Cracker Barrel (P fell at restaurant and got hurt)
To recover for slip and fall accident, P must sow that the premises owner either created a dangerous condition or had actual or constructive knowledge of a dangerous condition (Can be established by circumstantial evidence) 
P can show negligence in slip and fall cases by proving either that 
1) D created a dangerous condition
2) D should have known of the condition (constructive notice); or 
3) D’s mode of operations made such risk foreseeable AND 
For should have discovered, can prove if substance had been there for a long time
4) D failed to take reasonable actions to discover and abate the hazard
Consider custom and private standard for duty…then see breach if they didn’t follow the standard of ordinary care

NEGLIGENCE PER SE—ROLE OF STATUTES 
A statute, regulation or ordinance sets a minimum standard of due care, not a maximum obligation
Compliance with a statute is not a defense, but it can be used as evidence to show that D took some reasonable care (even though it may not be enough)
Circumstances might require greater care if d knows or should have known of other risks not contemplated by the law
Proof of violation of a statute, regulation or ordinance may support a finding that either P or D was negligent…the statute establishes a standard of care in lieu of the reasonable person standard
This doctrine only applies to statutes, regulations or ordinances that declare conduct unlawful but are silent as to the P’s private right of action against D…only relevant in establishing negligence if it is meant to protect people like P from the type of harm that actually occured
Negligence per so does not create a cause of action...the fact that legislature enacted a statue does not necessarily mean that the courts must adopt it as the standard of civil liability (again b/c it is just the minimum care), courts ultimately decide whether they will adopt the statutory standard to define the standard of reasonable people in those circumstances
P can claim negligence per se b/c it is easier to satisfy the prima facie case and it’s easier than negligence since P doesn’t need to worry about the jury wondering if it’s reasonable
The statute establishes a standard of care in lieu of the reasonable person standard and effectively takes care of the “duty” and “breach” part of the prima facie case
If P can’t show negligence per so, the standard of care defaults back to the reasonable person standard
To replace common law duty of care from a statute or regulation, must prove 4 elements (but these only apply if there is not something already in the statute as a provision that deals with civil liability)
1) Statute clearly defines the required standard of conduct
2) Statute intended to prevent the type of harm caused by violation
3) P is a member of the class the statute or regulation was designed to protect 
4) Violation was proximate cause of injury
Is there a statute making the allegedly negligence act unlawful?
If Yes: does it create an express private right of action for civil liability?
If Yes: court must apply statute as written
If No: is the statutory violation excused?
If Yes: violation is not negligence per se
If No: then courts may use the violation to establish 
1) Negligence per se (majority)…O’Guin factors are met
Is violation of statute negligence per se?
If Yes, if civil liability not otherwise specified in statute (aka all the statute does makes conduct lawful or unlawful), if no legally acceptable excuse for D to offer and O’Guin factors are met
If not, you can fall back on “standard of care” defaults—common law negligence factors/balancing
Violation could be relevant evidence
2) Presumption of negligence (CA)
Once P establishes the violation, he as a matter of law must get a verdict unless D is able to produce proof tending to show that he was not negligent…this shifts the burden of proof
If D does bring up an excuse, it goes back to P to show that in light of the violaton and the excuse, D did not behave as a reasonable person would under the circumstance
3) Evidence of negligence (minority)
treat violation of statute as evidence of negligence that jury can consider with all other evidence…they can be persuaded that D was negligent but they don’t have to find him negligent (even if he fails to rebut)
Legally Acceptable Excuses for statutory violations 
Actor’s incapacity (physical, mental, age…unable to comply with usual standard of care)
Actor neither knows nor should know the occasion for compliance (knowledge of factual circumstances..ex: tail light goes out while driving)
Ignorance of law is no excuse and neither is saying you don’t agree with statue
Unable after reasonable care to comply (ex: blizzard makes it impossible to keep railroad fences clear of snow)
Confronted by emergency not due to actor’s misconduct
Ex: breaks go out, darting child, blowout, blinding dust or smoke
What about blinding sun? Not considered an emergency, something you should predict or know how to deal with it
Compliance means greater risk of harm to actor or others (Ex: pedestrian walks with her back to traffic due to unusually heavy traffic going the other way)
Government’s fault—confusing presentation of statute
if statute meets the admissibility test, then violation of statute sets the SOC (jury simply determines whether statute was violated and, if so, there is negligence per se), but D may still offer excuses

RES IPSA LOQITUR
Some circumstantial evidence is so strong that when you find it, you just know there was negligence…mere fact of accident occurring is evidence of negligence, the thing speaks for itself (common sense interpretation of facts)
Elements of Res Ipsa 
1) Accident is a kind which does not ordinarily occur in the absence of someone’s negligence
Bryne v. Boadle (Barrel of flour falls out of sky)
Koch v. Norris Public Power District (Fallen power lines)
Cosgrove v. Commonwealth Edison Co (Leak in gas line)
2) The instrumentality alleged to have caused the P’s injury was within the exclusive control of D 
Ybarra v. Spangard (after operation guy loses ability to move arm)
Appellate court said this was good for res ipsa b/c this accident wouldn’t have occurred absent negligence (P brought in an expert…this harm was unrelated to this surgery)…this would not have occurred but for negligence 
P only sued the people in the room who were directly responsible for touching him and caring for him and are the only ones who know what could have gone wrong
If P can’t claim res ipsa, he is out of luck 
3) And the accident was not due to any voluntary action or contribution by P 
With res ipsa, P will get to a jury who will decide the case…survives a directed verdict 
Permissible inference: jury can infer negligence but does not have to, P must prove it (even if D presents no arguments, jury could still decide there was no negligence)
Majority of states use this
Rebuttable presumption: if jury must presume negligence unless, D proves he is not negligent; OR the judge can direct a verdict for P unless D produces some evidence that he was not negligent
Minority of states use this
Can the mere fact that an accident has occurred be sufficient evidence of negligence in PFC?
In intentional torts, accident is not enough b/c you need some sort of fault (Ex: Van Camp)
In negligence, accident could be inferred to have been a breach under res ipsa loquitur 
RIL: a rare circumstance when you can use this. Doesn’t apply to “normal accidents”
Effect of RIL is that accident couldn’t have occurred without some sort of negligence on D’s part
P must show that negligence is more probably than not or that the event does not ordinarily occur without negligence by someone
If P relies on res ipsa and D comes forward with an explanation that the accident was caused by something other than D’s negligence then the jury might well decide the case against P 
If judge thinks jury lacks sufficient knowledge or experience to conclude that negligence is more probable than not, then judge will direct verdict for D 
Proving breach
Circumstantial evidence: indirect facts that are presented to persuade the fact finder to infer other facts or conclusions
Res Ipsa Loquitur: special evidentiary rule within negligence law that infers breach based on circumstantial evidence
Hit and run example: Don’t get to just bring in anybody b/c they look shady…prima facie case exists to link up evidence 
If you have specific evidence, like witnesses or a license plate number, you can’t use res ipsa 
Problem with multiple actors is that res ipsa does not ordinarily assist P when two or more Ds are in control of the relevant instrumentality 
In a case of serial or consecutive control, the occurrence of injury does not usually tend to show which D was negligent 
When two or more Ds are in control, more info is typically needed to establish that any one of them was probably the negligent party and P has burden of coming up with this info
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V. NEGLIGENCE

C. Harm 
Intentional torts
No physical harm required
P can get nominal damages for trivial harm
Offensive battery can get substantial damages
Emotional distress
Resulting from trespassatory tort is readily recoverable (parasitic)
As stand alone claims IIED
Intent + extreme and outrageous
Special bystander rules
Negligence
Actual harm required
Cannot get nominal damages 
Severe emotional distress
Resulting from physical injury to P recoverable (parasitic)
As stand alone claims NIED
Impact
Zone of danger
Undertaking/special relationship
Special bystander rules
A P who shows D’s conduct was negligent but who doesn’t show actual damages resulted from it will lose the case 
Ex: Right v. Breen (woman gets rear-ended by D and claims her injuries were caused by that but D shows it was from prior accidents)
Legally cognizable harm
Show some symptoms that resulted from the conduct
NIED claim for toxic exposure/fear of cancer
Prenatal harms
When does a child have a claim for prenatal hams against mother?
Does parental immunity apply?
Even if it does, almost all courts reject such claims
Duplicative causation
If each of D’s conduct was sufficient to cause harm to P and would have done so regardless of other D’s acts, both Ds are duplicative causes
Preemptive causation
One D intends something but another D’s act cuases harm so first D’s conduct not the cause of harm 

PRENATAL HARMS
Prenatal and preconception injury
For child to bring a claim, P must establish that D owed a legal duty of care
Difference between a child in vetro and one already born, draw a line around zone of potential liability for one injured while still joined to mother
No duty owed to unborn child by mother to refrain from negligent conduct that may result in physical harm to child 
However, one who tortiuously cause harm to an unborn child is subject to liability to child for harm if child is born alive (referring to third parties not mother)
Traditional rule: fetus that is injured as a result of D injurying preganant mother cannot recovery…in absence of precedent, remoteness and the issue of injyring someone before he becomes a person give little justice or policy reasoning
child born alive
most courts allow a tort claim by child against mother if child is born alive
Some courts require additionally that child must also be viable and cabale of living independent of mother at time of injury
child not born alive but viable at injury
Wrongful death action is allowable when fetus is stillborn if it was viable at time of injury
Child not born alive and not viable at injury or thereafter
Most courts reject liability if fetus not born alive and never viable at any time
Duty may be owed to one who may be foreseeably harmed even if the person is unknwon or is remote in place and time
Ex: doctor who negligently give mother wrong blood type at a younger age that doesn’t harm her but later harms baby when she gets pregnant can be found liable 
Some courts say foreseeability alone not enough to establish duty
Ex: where doctor negligently perforates mother’s uterus during an abortion years earlier and later baby is born with issues
Issue if doctor who has alternative to save life with treatment that may cause issues to a baby later would, if exposed to liability, be inclined not to give the treatment to avoid later being liable
Wrongful birth
A doctor has negligently failed to diagnose a genetic difficulty with resulting physical harm to fetus and economic and emotional harm to parents
Parents argue if they knew they would have had abortion
Recovery usually limited to extraordinary expenses over and above ordinary child-rearing expenses
Emotional distress damages
Some courts say wrongful birth claims are basically medical malpractice claims that general rules of negligence apply and that all damages proximately caused by D’s negligence are recoverable
Wrongful conception 
An allegation that D physician failed to prevent conception b/c he negligently performed a sterilization procedure on father or mother
Parents didn’t want kid and now have one
Most courts allow recovery for mother’s pain in pregnancy and medical costs of pregnancy abortion or birth and lost wages
Most courts deny recovery for cost of rearing healthy child
Wrongful life 
No support in cases for wrongful life claims…in other words, child cannot recover for being born 

NIED
P (as direct victim) can use for emotional harm…
When severe emotional distress follow from either
Actual physical injury (old rule)
Actual physical impact like emotional distress (even if no physical injury)
Threat of physical injury (imminence/fear of safety)—zone of danger 
People in zone of danger are foreseeable Ps to negligent actor insofar as they have been place in unreasonable risk of immediate bodily harm by actor’s negligence
D’s undertaking or special relationship with P 
D’s negligent conduct causes serious emotional harm to P and the negligence occurs in the course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cuase serious emptional harm (forseeability)
Ex: mishandling of dead bodies, erroneous delivery of a message that someone died, therapeutic relationship, negligent diagnosis 
Other requirements could be
Physical manifestation of objective symptoms
Ex: severe nightmares, severe headaches, occasionals suicidal thoughts, sleep disorders, reduced libido, fatigue, stomach pains, loss of appetite, inability to sleep/socialize/function 
Medical diagnosis of emotional disorder (expert)
Other evidence of credibility or foreseeability of harm
Bystander claims for emotional harm resulting from injury to another
To bring NIED claim P must show
1) that he is a reasonably foreseeable bystander victim based on intimate familial relationship with the victim of D’s negligence; or 
2) that P was a direct victim of D’s negligence b/c P was within zone of danger of negligence in question
zone of danger if clearly foreseeable P to negligent actor since they are placed at unreasonable risk of immediate bodily harm by actor’s negligence
must show that bystander was actually immediately threatened with physical injury
Exception to zone of danger test for bystander recovery for NIED
Thing requirements, recovery only if…
P is present at the scene of injury producing event when it occurs
Sensory and contemporaneous awareness that leads P to suffer emotional distress 
P closely related to victim by blood or marriage
Dillon foreseeability factors to consider
whether P near the scene of accident
whether shock resulted from direct emotional impact upon P from observance of accident
whether P and victim are closely related
usually denied recovery if not there to witness…no recovery if you come after BUT some courts say you can recover if you come close to when it happened and scene is unchanged
bystander v. “direct victim”
Burgess: baby sues doctor for negligent birthing and mother sues for NIED knowing something was wrong during birth
P who was in preexisting relationship with D is a direct victim and bystander rules don’t apply (no Thing or Dillon)
no special rules should constrain recovery when D undertook an obligation that is likely to cause serious emotional distress to p if obligation not fulfilled 
here, physician owed duty to mom not just to fetus, direct victim b/c if treated as a bystander then doctor would just sedate her so she couldn’t have a claim 
where one is misdiagnosed with a condition, courts split
some say no recovery for emotional distress since they never had the issue
others say could recover b/c doctor had an undertaking relationship
Camper (gets rid of restrictions on NIED claims)
Apply ordinary negligence principles + must be severe emotional injury and supported with expert proof
Loss of consortium cases
Toxic exposure, fear of future harm
emotional distress caused by fear of cancer that is not probable is not compensable unless cancer is MORE LIKELY THAN NOT
show reliable medical or scientfict opinon 
in absence of present physical injury, damages for fear of cancer only recoverable if P proves that as a result of D’s negligent breach of duty owed to P, P is exposed to toxic substance which threatens cancer and P’s fear stems from knowledge, corroborated with relaible medical evidence that is more likely than not that P will develop cancer in future due to exposure 
but, P doesn’t need to prove that more likely than not IF P proves that D’s conduct in causing exposusre was oppressive, fraud or malice
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V. NEGLIGENCE

D. Causation
Causation is a fact sensitive inquiry left up to the jury to decide
Occasionally need expert testimony, especially when dealing with scientific or medical issues
Even in res ipsa cases, may be necessary to establish that the negligent act caused harm (Ex: doctor leaves sponge in patient and later patient gets cancer…did the sponge cause the cancer)
General causation
Ex: drug capable of causing certain condition
Specific causation
Ex: P suffered from condition as a result of taking drug
P needs to prove not only that he suffered legally recognized harm, but that harm was infact caused by D and D’s conduct was the proximate cuase 
Decision against P on factual cause will bar P’s claim altotgether whereas a decision favorable to P on factual cause issue does not mean P will since (since still need to determine prox cause)
P must got further to convince judge and jury that D not only caused the harm but that as a matter or principle or policy he should be liable for it

BUT FOR (FACTUAL) CAUSE
But for is a test about hypothetical situation…requires judge or jury to imagine an alternate scenario that never happened…what would have happened without D’s negligence
Harm must NOT have occurred absent the negligent conduct to count as but for 
Focus is on D’s negligent ACT, not the reasons the act was negligent
D’s act must directly contribute to injury; ask whether P’s injury would have occurred but for D’s negligent act
It’ enough that D’s act is a cause, does not need to be the sole cause of the injury 
Hale v. Ostrow (girl looks to step off sidewalk since it’s blocked by a bush and trips and breaks hip…but for bushes overgrowth, she wouldn’t have looked to street)
P must show causal link between negligent act and harm 
Salinetro v. Nystrom (doctor gave xray to girl when he didn’t know she was pregnant, P lost claim b/c she failed to show breach caused the harm)
Multiple causes and apportionment
Two persons causes separate or divisible injuries—causal apportionment
So far as the two injuries are separate, liability can be apportioned by causation
Ex: X causes a broken arm and Y causes a broken leg
Two persons causing a single indivisible injury—fault apportionment
Both tortfeasors’ conduct contributes to single injury so we can’t apportion liability by causation 
Ex: X neglignelty runs into horse then negligently leaves it on the highway where it might cause second accident. Y negligently runs into horse causing injury to the passenger. Negligent acts of both X and Y are but for cuases of passenger’s injury and both are subject to liability
Fault apportionment may either be joint and several liability or proportionate fault liability
D’s conduct not a but for cause of all injury
Ex: Z, a doctor, negligently makes both X’s and Y’s injuries worse so that each break cuases longer to heal…negligence of Z is but for cause for the added harm
Ideally Z only liable for the aggrevated harm, causal apportionment…but, if the harm combines with the existing condition such that causal apportionment is not possible, joint or several liability may apply
Liability without but for causation 
Sometimes D may be liable for harm to P even if D’s negligent or illegal conduct was not the but for cause of harm
Respondeat superior liability (vicarious liability)
Employers liable for employee’s harm during scope of employment
Partners liable for partners harm during partnership
Those in conspiracy or acting in concert liable for conspiratorts harms to others 
Problems with but for test
Multiple tortfeasors 
Landers v. East Texas & Sun Oil (both Ds caused salt water to enter P’s lake and land but can’t determine which D caused more damage)
Each D acted independently but can’t identify which harms were caused by which D
All Ds held jointly and severally liable for entire damages and P can proceed to judgment against any one separately or both in one suit
Issue with whether each party’s negligence can be said to be factual cause of P’s harm and if so, for what portion of damages each D is liable 
Modern rule: if tortious acts of multiple wrongdoers combine to produce an indivisible injury (from its nature cannot be apportioned with certainty to individual Ds), then Ds are treated as joint tortfeasors (joint and severally liable)
Multiple causes 
Anderson v. Minn Railway (P’s property burned by fire, claims it was cuased by D’s railway engine blowing up but there were also other fires going on nearby, they may have all combined into one big fire)
Difficult to determine if the fire from engine caused the harm or if the it was a material or substantial factor in the harm 
But for doesn’t really work here
Alternatives to but for test
P must prove that D’s act was a substantial factor in causing the damage
Lasley v. Combined Transport & Clemmer (D negligently left glass on the highway which led traffic to stop and when P stopped he was slammed from behind by another D who was driving drunk, court found both liable but for different percentages of fault)
Evidence of intoxication was relevant to apportionment of liability, not to causation
Both Combined Transport and Clemmer were substantial factors contributing to P’s harm 
If there are multiple Ds contributing to single indivisible injury, general rule is that Ds are “jointly and severally liable” for indivisible injury
Use substantial factor test where there are multiple tortfeasors/causes and the conduct of each independently is sufficient to cause the entire harm
East Texas (salt water spill), Anderson (fire)
Use But For test when there are multiple Ds where each act was necessary to the harm and neither alone was sufficient
Restatement approach (rejects substantial factor test)
If tortious conduct of one tortfeasor fails the but for test only b/c there is another set of conduct also sufficient to cause the harm, that tortfeasor is still a cause in fact 
 “trivial contributions” to harm not considered within scope of liability
Ex: person who is exposed to asbestos for 40 years from one source and for a single day from another
Proof of harm caused
Liability for negligence attaches only when factual cause links D’s negligence to P’s injury
Summers v. Tice (guy shot by two hunters but can’t tell which hunter’s bullet caused the injury)
Each is liable even though it’s not possible to say whose shot caused harm
Both negligent but it’s hard to determine which one is the cause of harm…joint and severally liable
Burden shifted to D’s to determine who caused the harm once P can show that each engaged in tortious conduct that exposed him to harm 
Lost Chance Doctrine
lost chance claims apply where ultimate harm is some serious injury short of death
loss of chance is compensable injury…P can recovery for the loss of an opportunity for a better outcome 
retain a percentage of damages based on what percentage chance of survival or recovery was lost
ex: 40% loss of chance of survival so recover 40% damages
causation requirement is relaxed by permitting P to submit their case to a jury upon demonstrating that the increased risk created by D’s negligence was a substantial factor or that D’s conduct destroyed a substantial possibility of achieving a more favorable outcome
some courts say that P must show evidence of increased risk of future harm and present injury
liability without causation—res ipsa?
D liable without proof that is conduct caused legal harm if BUT ONLY IF
1) D acted negligently; and
2) negligence created an indentifiable risk; and
3) P was one of the people subjected to that risk; and 
4) P actually suffered harm of the kind risked by D

PROXIMATE CAUSE (SCOPE OF LIABILITY)
No liablilty for ALL harm factually caused by actor’s negligence, just those harms that result from the risks that made actor’s conduct negligent—risk standard
Confine liability’s scope to the reasons for holding the actor liable, exclude harms that were unforeseeable at time of D’s conduct and were not risks that made D negligent
Ex: hunter gives gun to child and child drops it on foot and breaks toe
Hunter not lible for toe since risk that made his action negligent was the risk that child would shoot someone
Scope of liability
type of injury foreseeably risked by D’s negligence
an actor’s liability is limited to those physical hamrs that result from the risks that made the actor’s conduct tortious
foreseeability relevant 
an actor is not liable for physical harm when the tortious aspect of actor’s conduct was of a type that does not generally increase the risk of that harm
fact sensitive questions for jury
class of persons foreseeably harmed by risk created
directness of sequence of events
Scope of risk
Thompson v. Kaczinkski (disassembled trampoline blew into street after wind storm and P tried to avoid it while driving and got injured)
Court considers range of harms risked by D’s conduct that jury could find as basis for determining D’s conduct tortious, then compare P’s harms with range of harms risked by D to determine whether D may be liable
Palsgraf v. Long Island RR (man jumps onto train with help of guard and drops package and it explodes and scales fall on P standing elsewhere on platform)
Majority: no duty or breach, not an issue of causation
“natural or probable” (foreseeable risk)
“risk imports relation” and scope of duty (foreseeable Ps)
relevance of time and distance
directness—continuous sequence
D liable only for type of injuries foreseeably risked by his negligence and to classes of persons foreseeably risked by his negligence 
Violations of statute
Negligence per se is conditioned on finding that stattue was designed to protect against a type of harm that occurred and the class of persons of which the P is a member
Larrimore v. American Nat: D violated statute prohibiting laying out rat poinson by providing rat poison to its tenant coffee shop and someone put it near burner and P was injured form explosion
Placing rat poison where someone might drink it does not increase the risk that it will catch fire
Not enough that P show that D neglected duty imposed by statute….must also show that injury was caused by his exposure to a hazard from which it was the purpose of the statute to protect from 
Assessing scope of risk cases
Harm outside scope of risk b/c of unforeseen manner 
if the ultimate harm is foreseeable, should the manner in which harm occurred matter?
P wants to characterize risk of harm broadily; D will charactierize it narrowly
Hughes v. Lord (manhole and lantern left unattended and kid knocks latern into hole and explosion occurs and kid is burned)
Risk broadly defined as risk of fire and burns was foreseeable
Harm here was a variant of the foreseeable…burns foreseeable even though vaporization not
Risk narrowly defined as an explosion was not foreseeable
Doughty v. Turner (cover falls into liquid and doesn’t splash but later explodes and harms P)
Risk broadly defined caused from cover falling into liquid means harm was foreseeable
Risk narrowly defined as injury from splashing caused by the cover means harm resulting from an explosion was not foreseeable
Cause of accident was intrusion of a new and unexpected factor, no breach of duty to P
Splashes foreseeable but explosion was not
Harm outside of scope of risk b/c of unforeseen extent 
Thin skull/eggshell plaintiff
D takes P as he finds her, D is liable for the full extent of the harm, even if the extent is unforeseeable
P should characterize D’s acts as creating a foreseeable risk of the initial physical injury (then the extent of the harm becomes irrelevant)
No liability imposed without fault
Can show that D’s acts were ones that would cause some harm to an ordinary person OR that D must have been at fault b/c he knew or should have known of P’s susceptible condition
Ex: diabetic man gets injured when faulty fire alarm goes off and hotel knew he was diabetic 
Harm unforeseen, harm not necessarily within scope of risk 
Some acts are so imminelty dangerous to anyone who may come within reach but harm but be of the kind we expect
Ex: failing to send ambulance to pregnant woman and she gets into accident…not the kind of harm that is sufficiently foreseeable
P unforeseen, not within class of persons thought to be at risk 
Medcalf v. Wash Hts: broken intercom system meant guest had to wait outside and was attacked
Intervening persons or forces
Proximate cause of an injury is that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury and without which the injury would not have occurred
When there are more than one tortfeasors, the first will usually blame the second for being an “intervening cause” that “supersedes” his liability 
Superceding cause breaks causal chain
Interevening act of second tortfeasor should relieve the first tortfeasor of liability ONLY WHEN the resulting harm is outside the scope of risk negligently created by the first
An intervening cause that lies within the scope of foreseeable risk or has reasonable connection to it is not a superceding cause
Intentional or criminal interveneing acts
Marcus v. Staubs (guy takes girls to party and gives them alcohol then refuses to pick them up and one steals a car and gets in accident and one dies)
Tortfeasor whose negligence is a substantial factor in brining about harm is not relieved from liability by interevening acts of third person if those acts were reasonably foreseeable by the original tortfeasor at time of his negligent conduct
Criminal act by another may be an intervening cause that breaks chain of causation (but sometimes they are foreseeable so they don’t necessarily break the chain)
Even if someone does a criminal act if D’s negligence allowed for a foreseeable risk that harm would come about, however it occurred, then D may be liable
Ex: apt complex improperly supplied/built for fire, guy sets it on fire and people die…apt can be liable since failure to escape from fire was a foreseeable risk b/c of poor construction
When an actor is found liable b/c of the failure to adopt adequate precaution against the risk of harm to another’s acts or omissions then D could be liable 
Negligent conduct is proximate cause of an injury if the injury to P was a foreseeable result of D’s negligent conduct…where the interevening occurrence was foreseeable by D, the causaul chain is not harmed
Ex: police officer negligently keeps gun in home and his depressive girlfriend gets it and uses it to commit suicide
Attempted suicide not necessarily an intervening act if jury can see foreseeable risk that she sould handle the gun in a manner so as to cuase intentional injury and if his failure to secure gun was proximate cause
Certain acts by third parties have been found as a matter of law to be natural and foreseeable consequences of negligence so that D is liable for secondary harms caused
Danger invites rescue 
Rescuer can recover from a D whose negligence prompts the rescue but rescuer must have reasonable belief that victim is in peril
Medical malpractice
When D causes harm, D will also be liable for enhanced harm caused by the later negligent provision of aid
With multiple tortfeasors…
Intentional criminal acts are not per se interveneing causes
A tortfeasor whose negligence is a substantial factor in brining about injures (factual cause) is not relieved from liability by the interveneing acts of third person if those acts were reasonably foreseeable by the original tortfearos at the time of his negligent conduct (proximate cuase)
Suicide is a superceding cause of P’s harm 
Exceptions
If D’s conduct induces the mental illness/impulse or 
If P & D have a special relationship (treatment, custodial) which includes knowledge of risk 
Negligent intervening acts
A tortfeasor is not relieved from his liability by the intervening acts of third person if those acts were reasonably foreseeable by the original tortfeasor at the time of his negligent conduct
Deridian v. Felix (guy burned when driver ran through construction site into liquid that P had told D to move and secure)
D did not use acceptable method of safeguarding, violated city ordinance
Where acts of a third party intervene between D’s conduct and P’s injury does not automatically sever liability
liability turns on whether intervening act is normal or foreseeable conssequnce of situation created by D’s negligence
if extraordinary than it may be a superseding act that breaks chain
intervening act may not serve as superseding cause and relieve actor of responsibility where the risk of the intervening act occurring is the same risk which renders actor negligent
Ventricelli v. Kinney (P leased car from D with defective trunk and was injured when trying to close it)
The causal link ends once the injured party has reached a place of safety and the originally foreseebale risk of danger has ended
Marshall v. Nugent (D drove truck negligently which led P’s driver to go off road then D stopped truck to help but blocked road and another swerved to avoid truck and hit P while he was trying to flag approaching motorists)
Motor vehicle accidents create a bundle of risks
D liable even for bizarre results of the arising out of acts unfolding in the bosom of time and before the disturbed waters have become placid and normal again
Terminated risk 
When a risk created by D is no longer existent since another independent party took over at that point
Ex: D leaves explosive caps where kids will find them and one does and takes them home. Parents know he has them and later he gives them to another kid who gets harmed when one explodes…parent’s knowedlge breaks caual connection for D’s liability since they knew and didn’t do anything
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V. NEGLIGENCE

E. Damages
Economic
Medical expenses (past and future)
Medical monitoring for toxic exposure cases…some coirts only aware if there is some physical harm 
Lost wages or earning capacity (past and future)
Property damage
Focus on physical harm or damage 
Non-economic
Pain and suffering; emotional harm
Fright and shcok caused by immediate threat to safety
Anxiety, depression (maybe accompanied by physical manifestations based on negligent act)
Fear of developing disease (exposure cases)
Potter v. Firestone
If there is no injury/illness, damages for fear are recoverable ONLY if P pleads and proves
1) D’s negligence caused P’s exposure to toxic substance which threatens cancer AND
2) P’s fear is reasonable (knowledge + reasonable medical evidence) AND
3) it’s more likely than not that P will develop cancer due to this exposure (P will have most trouble proving actual physical injury requirement) OR 
4) bad state of mind, D’s conduct was malicious, fraudlent, oppressive or willful disregard of others’ rights and safety
derivative claims, loss of consortium
loss of enjoyment of life…generally awareness required
compensatory damages 
make the P whole for the injury
award of damages to a person injured by negligence of another is to compensate the victim not to punish the wrongdoer
goal is to restore P to position he would have been in had the harm not occurred
economic damages (medical bills, lost wages)
non-ecomonic damages (pain and suffering)
punitive damages
Other $ + bad state of mind (malicious, willful, wanton, reckless)
Punish the wrongdoer and make them feel it so they are deterred or change
Measuring punitive damages
Reprehensibility of D’s misconduct
D’s wealth or income 
Reasonable proportion to actual damages or potential actual harm 
A modest multiple of the sum of harm 
Nonpecuinary damages
Damages awarded to compensate for physical and emotional conseuqences of injury like pain and seuffering and loss of ability to engage in certain activities
Pecuniary damages
Compensate victim for economic conseuqnces of injury like medical expenses, lost earning, custodial care
P must prove that damages were caused in fact by D’s conduct
Judge can make upward adjustment to award for future loss in order to account for expected inflation or can make downward adjustment to account for fact that loss will take place over years so money used now can be invested 
There’s a movement to cap damages occurring in the cateogory of non-economic damages
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VI. DEFENSES

A. Fault of Plaintiff
Contributory Negligence 
Older rule: complete bar
Modern approaches are comparative fault 
In some jurisdictions P’s negligence will act as a bar if P’s negligence is too great 
NY: P’s culpable conduct contritbutory negligence and assumption of risk shall not bar recovery…pure approach
$ diminished in proportion of P’s culpable conduct attributable to conduct causing damages
WI: contributoru negligence does not bar recovery if P’s negligence wasn’t greater than D’s negligence…modified approach, bar if PN > DN
$ diminished in proportion to the amount of negligence attributed to P 
NE: contributoy negligence does not bar recovery if P negligence was less than D’s negligence…modified approach, bar if PN _> DN
Proportion of D’s ngelgeince contributing to the negligent conduct causing damages
ME: P’s fault (defined broadly) does not necessarily bar claim but claim is barred if PN _> DN
Damages should be reduced according to what jury determines is “equitable and just”
Where P’s own conduct contributes to the harm allegedly caused by D’s negligence
D will first try to rebut P’s argument that D’s negligence caused the harm by claiming that P’s act was a superceding event that severed the causal link
If jury agrees, D wins
If not, D can still raise contributory negligence
Contributory negligence requires D to prove all elements of negligence
Did P have a duty to…
Did P breach that duty?
Did P’s breach cause factual and proximate cuase?
…the harm
Certain groups are protected from contributory negligence
ex: kid getting sexually abused at school even if she consented somewhat
reason is that therey is no duty for children to protect against sexual abuse
Exceptions to contributory negligence bar (when D is liable despite P’s negligence)
circumstances in which it seems unfair to allow D to escape liability despite P’s negligence
P is negligent rescuer
P left in helpless position due to own negligence and D had last clear chance to avoid the injury (aka discovered peril doctrine)
If D discovered or should have discovered the P’s peril and could reasonably have avoided it, P’s earlier negligence would not bar nor reduce P’s recovery
D’s misconduct was reckless or intentional
Other policy or fairness reasons for allocating full responsibility to D
Employee safety
Children
Minor workers; children riding school buses
Special circumstances
Split on whether failure to wear seal belt is comparative negligence
Known risk or disability
Does D know of P’s vulnerability or disability?
If P’s risky conduct only endangers himself, are courts less likely to let D’s use contributory negligence?
How does our negligence analysis differ for someone with a mental illness or disability based on whether they are a P or D?
Distinguishing contributory negligence from other defenses
P’s illegal activity a bar to recovery
If P’s injury is the direct result of his knowing and intieonal participation in a criminal act he cannot seek compensation for the loss, if the criminal act is judged to be so serious an offense as to warrant denial of recovery
Lawful activities regulated by statute, in which case violation of the statute may be negligence or contributoru negligence and those activities that are prohibited
Statutory bar for certain misconduct
Ex: uninsured motorists
Avoidable consequneces/mitigation of damages rule
P’s subsequent failure to minimize damages through resasonable efforts
Comparative fault
P’s recovery is not ordinarily reduced to reflect her fault when D is guilty of intentional tort but recovery is generally reduced in negligence and strict liability cases
Each faulty party must bear his share of loses

B.  Apportioning Fault among Ds or D and P 
Factors for determining apportionment
Degree of culpability
Nature or risk created 
Mental state
Strength of causal connection between risk-creating conduct and harm 
Joint and several liability: P can enforce his claim against either tortfeasor and can obtain judgment against both but cannot collect more than her full damages
Contribution: one D can obtain contribution from another so as to make payment proportional to its fault
Insolvent and immune tortfeasors: joint and several liability would require the solvent D to pick up and pay for the insolvent or uninsrured or immune tortfeasors share
Several liability/comparative fault apportionment among tortfeasors
The jury makes a comparative fault apportionment of liability so that no tortfeaors is liable for more than his proportionate share of liability
Restatement approaches to apportioning liability
1) type of damages
joint and several liability only for economic harm 
severally libale for noneconomic
2) threshold percentage
retain joint and several liability only if D’s assigned percentatge of responsibility exceeds certain threshold percentage like 50%
if D’s assigned lesser percentage, then several liability applies
3) reapportionment of uncollectible shares
assign responsibility but then reallocate loses if an allocated share of damages cannot be collected
if P can’t collect from one D, that share is relocated among the remaining parties in the same ration as that of percentage shares of fault and assigned to them
traditionally, comparative negligence compared negligent conduct of one D with negligent conduct of P and later other Ds
now, some jurisdictions compare negligence with strict liability, recklessness and even intentional torts
No P negligence
Comparion of P and D failt is only at issue when both parties are negligent
If P is not negligent or if his negligence is not the actual or proximate cause of the harm, no comparison is necessary
P’s negligence that is not the actual cause of injury
Ex: P negligent b/c he wlaks a dog he can’t control then trips on sidewalk…however, there is no evidence that he tripped b/c he couldn’t control dog
His negligence does not reduce his damages any more than it would make him liable for D’s injuries 
P injury that was not within the scope of risk created by P’s negligence
Possible that P’s fault will be disregarded b.c the injury suffered was not within the risk created by that fault
Ex: P neglignelt goes out onto dark patio and is unfamiliar with the place so he may easily trip or fall into pool. Instad he is hit by someone’s runaway car that crashed through the back gate
No D negligence
All or nothing result will obtain if D is not negligent, or if D’s negligence is not the actual or proximate cause of P’s harm
P’s fault as a superseding cause of the harm 
When both P and D are at fault, court will leave the apportionment responsibility to the jury but sometimes courts disclaim P’s recovery completely b/c his conduct was a superseding cause
Casual apportionment of separate injuries
Comparative fault reductions may also be inappropriate when P and D cause separate injuries
Ex: P negligently crashes into tree and gets injuries then Doctor D’s nelgignet treatment causes paralysis to P’s legs (which appropriate treatment would have avoided)
D is liable for his enhanvement of the injury but not for the initial injury itself
Mitigation of damages rule
Traditional rule requires P to mimimize her damages by reasonbale efforts and expenses…burden on D to prove that P failed to do so
Ex: P whose foot is bruised by D’s negligence could avoid loss of foot by taking meds…she may be expected to do so. If she unreasonably refuses and loses her foot, she is not allowed to recover for loss of foot (just for the bruise)
This exluded all recovery for a particular item of harm when the court concluded either that D was not a but for cause of that harm or that the harm as outside the scope of risk negligently created by D
Allocating full responsibility to D in interests of policy or justice
Ex: where D makes a product that does not have safety to protect workers from getting injured while using it 
Ex: where P who was mentall ill hung herself while in state hospital…D liable and no comparative negligence by P when D’s duty of care includes preventing self-absive or self-destrictive acts that caused intjury
Ex: where P acted negligently and got into hospital but once there the hospital negligently cared for hi…no liability if patient’s own pre-injury conduct cased the injury which necessitate medical care
Ex: statute that says children under a certain age are presumed incapable of comparative negligence
Ex: child not contributorily negligent for giving into sexual advances by a teacher at school
Here, courts say P has “no duty” to act reasonably in self-protection

C. Assumption of Risk
P agrees to release D from…
“any and all claims or cuases of action”
“any and all liability for the negligent or wrongful acts or omissions of its employees…:
“all liability, loss and damages including but not limited to all bodily injuries and property damage arising out of participation in…”
theory of assumption of risk as a bar: P has voluntarily consented to a known risk
Stelluti: handle bars come off in spin class
Waiver was valid and barred P’s claim b/c she chose to go there voluntarily and the waiver was clear about the scope of risk including equipment malfunction and negligence
Tunkl: hospital admission
Waiver invalid, P could sue
Not voluntary b/c P sought and essential service, undermines voluntariness
Moore: rocks on ATV course
Waiver invalid for type of risk which caued P’s injury
It was voluntary but it was not clear since the risk/injury incurred is not clearly within the scope of the waiver
Trial strategy
Defense: D points to expess release of liability (waiver)
P rebuttal: 
attack requirements for valid waiver; 
voluntariness—did P voluntarily assume the risk?
ask if there was equal bargaining power or if P was given an adhesion contract
ask if P had a meaningful choice to refuse or if P was seeking an essential service
clarity of waiver—did P knowingly assume the risk?
Ask if waiver was conspicuously located in the contract
Ask if P knew what risks he was facing and assuming (these exclupatory contracts must meet a higher standard of clarity)
define the scope of waiver narrowly; and
ask if P can credibly argue that the kind of risk that occurred falls outside the scope of risk waived
D wants a broad waiver but must be specific or risk lack of clarity…P will want to define scope narrowly
 argue that public policy prohibits the waiver
waiver for reckless or intentional injuries are invalid in most courts
if D had been aware of defective equipment and failed to remedy the condition or to warn adequately of the dangerous condition or if it had dangerously or improperly been maintained, D could not exculpate itself from such reckless or gross negligence 
Implied assumption of the risk
old rule: complete bar
modern approach
comparative fault
NY comparative fault statute
Betts: housekeeper tripped on stuff left by employer on stairs
P’s assumption of inherent risk of job does not bar claim for D’s negligence but reduces $ if P also negligent
Robinson/Hill: P passenger injured by driver’s negligence
If P acted unreasonably in facing risk then damages for driver’s negligence may be reduced accordingly
no duty/breach
Stinnet: employee fell while painting roof
No duty or breach b/c of obviousness of risk and P’s expertise and no failure by D
Sunday: skier hit bush on novice trail 
Assumption of inherent risk of sport does not bar claim for D’s negligence in how it designed novice trail
Primary assumption of risk: no duty/breach
No liability for inherent risks: no duty to prevent such risks and thus no breach
But P doesn’t assume increased risk/other risk created by D’s negligence
Ex: in sports co-participatns have a duty not to act recklessly, outside the bounds of the sport; coaches/instructors/host schools have a duty not to increase the risks inherent in sports
Applies to active participatns and spectators
How do we determine which risks are inherent?
Rules? Custom? P’s reasonable expectations
Contact sports present particularly challenging cases
Avila: no liability for reckless/intentional injury violating rules unless totally outside the range of ordinary activity involved in the sport
Other courts say D liable where injury predicated on D’s reckless disregard of safety
Secondary: contributory negligence
If P unreasonably faces a known or discoverable risk, then this will be considered contributory neglgigence and treated as comparative fault which reduces damges
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A. Vicarious Liability
Approach to Vicarious Liability claims
Initial PFC Case: P v. Employee
Intentional Torts elements  & application; or 
Negligence elements & application
P can also hold employer vicariously liable for employee’s tort
Must show that there was an employer-employee relationship (or similar relationship); and 
Agency relationship or some special category designated by law
Must show that act was within scope of employment
Policy
Fairness: employer can’t disclaim responsibility from risks arising out of acts intended to serve employer’s purpose or characteristic of its activity
Risk prevention and efficient allocation of resources (who’s in the better position to prevent risk)
Loss spreading function (who is in the better position to bear the loss)
Restatement 228 factors
time, place and purpose of act
similarity to acts servant is authorized to perform
whether act is commonly performed by servants
the extent of departure from normal methods
would master reasonably expect such act
tests for determining if an act is within the scope of employment
motive test: actuated to serve purpose of master?
Risk characteristic of employer’s activities?
Foreseeable risks which account for the inherent personal qualities people bring to work
If intentional, was employee’s act a response to a present interference with employee’s work
Is the act fairly and naturally incident to the business and done while the servant is engaged in the business; did it arise from some impulse of emotion which naturally grew out of or was incident to business?
Restamtent 228 factors
Principal-agent relationship
Employer-employee (typical characteristics)
Employer has control over the manner and details of how employee performs work
Employer sets hours, dictates attire, supervises and trains employees
Employee servers employer’s interest
Employer provides tools and place for employee’s work
Employee is paid hourly monthly
Independent contractor (typical characteristics)
The person hiring an IC only has control over the ends of a job
IC controls the means and details of performance
IC has expertise/training
IC serves own distinct business or occupation
IC has own place of business and provides own tools
IC is paid by the job
Exceptions for when a D can be held vicariously liable for it’s IC’s torts
Landowner or D retains control of the manner and means of doing the work
If D hires and incompetent contractor
Where the activity contracted for is inherently dangerous
Other relationships that may trigger vicarious liability
Business partners or joint enterprise (where each person exercises roughly equal right of control)
Ds who act in concert
Under certain circumstances, car owner may be vicariously liable for use by others
Common law family purpose doctrine (rare)
Statutory liability for owners
Intentional torts by employees do not usually give rise to vicarious liability since such acts are usually motivated by personal considerations with little connection to employment so they fall outside scope of employment
Caregivers who undertake care for P may be subject to special rules of liability…owners and licensees of nursing homes are liale to a resident for any intentional or negligent act or omission of their employees which injures resident
For act to be within scope of employment, employmeny must be such as predictably to create the risk employees will commit intentional torts of the type for which liability is sought

B. Strict Liability
Liability imposed even without proof that D acted intentionally or negligently 
Modern approaches
Trespass, intentional tangible invasion
Nuisance, intentional or negligent intangible invasion
Must be substantial 
Whiff of fertilizer not enough
Intentional or negligent
Exception for abnormally dangeours activity
Invasion must be unreasonable
Test: gravity of harm v. utility of conduct
Additional factors courts can consider
Can D compensate for harm and stay in business?
Did P come to the nuisance?
Strict liability
Animals
Escaping substances
Ponded warter—no in modern decisions
Sudden escape of noxious substances—yes
Gradual escape of liquids that contaminate land—yes
Abnormally dangergous activity—most courts
Animals
Trespassing animals
Barnyard animals v. pets
Trespass damage
Personal injury only if the inquiry is characteristic of such intrustion (no liability for tripping over a goat)
Abnormally dangerous animals
Significant/abnormal danger v. modest level of danger
Liability imposed only if dog has abnormally dangerous tendencies and the owner or possessor knows of the tendencies
P not required to prove negligence; D is strictly liable for abnormally dangerous activigty per restatement 6 factor test
Inherent danger that cannot be eliminated by exercise of care 
Fairness and loss sptreading
Case by case approach allows proper balancing of policy consideration
Strict liability for kind of harm which makes the activity dangerous
Restatement 520 factors supporting strict liability
High degree of risk
Likliehood that harm will be great
Inability to eliminate risk with reasonable care
Extent to which activity is not common usage
Inappropriateness of activity to place where carried on 
Extend to which value is outweighed by dnager
Trend: over 40 states adopt this approach 
Animals that are wild by nature
Lions and tigers and bears
Impounds, Nusiances
A person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril and if he does not do so, it prima facie answerable for all the damage which is the natural consequence of its escape
Abnormally Dangerous Activities
P not required to prove negligence; D is strictly liable for abnormally dangerous activigty per restatement 6 factor test
Inherent danger that cannot be eliminated by exercise of care 
Fairness and loss sptreading
Case by case approach allows proper balancing of policy consideration
Strict liability for kind of harm which makes the activity dangerous
Restatement 520 factors supporting strict liability
High degree of risk
Likliehood that harm will be great
Inability to eliminate risk with reasonable care
Extent to which activity is not common usage
Inappropriateness of activity to place where carried on 
Extend to which value is outweighed by dnager
Trend: over 40 states adopt this approach 
Approach to factual secenarios potentially involving abnormally dangerous activities
Direct negligence claim:
P’s focus: reasonableness of D’s conduct
Duty not to create unreasonable risk
Did D breach that duty?
Was braech the factual and proximate cuase of …
Damages (harm)
Strict liability claim:
P’s focus: nature of the activity
Is the activity abnormally dangerous (restamtent factors)
Did D engage in the activity?
Was the activity the factual and proximate cuase of…
Damages/harm
Causation is challenging
Factual cause
Circumstantial evidence and reasonable inferences are permitted
P must exclude probablility that damage caused by other forces
Expert testimony? Timing
Proximcate cause
Restatement 519: kind of harm similar to scope of risk of harm
Courts only apply strict liability for the kind of harm which made the activity abnormally dangerous
Ex: risk of harm from blasting includes damages done due to vibration and propelling objects
Ex: loss of minks due to their reaction to loud noise was not the kind of harm which led courts to find blasting abnormally dangerous
Examples of activities that may fit 520 factors
Explosives, rockets, fireworks, poisons and fumigation, hazardous waste
Strict liability does not apply:
If a significant risk is easily avoidable by D or P
If  P is an active and willing particapante 
Ex: P helping or attending fireworkds show that goes wrong
Defenses
Contributory negligence and assumption of risk do NOT fit the theory of strict liability
If the risk could be easily avoided or if P voluntarily assumed the risk by participating in the activity then strict liability does not even apply
At that point approach from negligence analysis

C. Product liability
Liabilities of those who manufacture or distribute harm causing products
Which laws govern product liability
Contracts
Express warranty
Strict liability for breach
Implied warranty (fit for ordinary use)
Meet some kind of normal expectation as to quality and safety
Old rule: privity of contract required 
Manufacturers could only be liable to buyers who they directly sold to 
Modern rule: abolishes this for product defects 
Misrepresentation
Manufacturers could be liable for injuries resulting from conditions of product that were misrepresented
Privity of contract not required
Torts
Negligence
Old rule: duty arose from contract
Modern rule: P did not need to be a party to the contract to sue for negligence
Strict liability for phusical and personal harm caused by product defects
People who could be sued by public, customers, patients, employees
Manufacturers
deealer (cars)
distributor
Retailers (Stores/restaurants)
Service providers (hopsitals)
Other busisnesses (Loyola)
Manufacturing defects
Prima facie case
P’s focus: nature of product
Product was defective and unreasonably dangerous for its intended use (Restatement 402)
Mere injury isn’t enough but does defect = negligence?
Defect/unreasonable danger = consumer expectaions* or intended design test
Level of specificity?
Such defect existed when the product left D’s control
Must eliminate probability of improper handling by intermediate parties
The defect was the factual and proximate cause of P’s injury
Res ipsa can be used for jury to use circumstantial evidence
Approach to factual scenarios potentially involving product defects
Direct negligence claims
P’s focus: reasonableness of D’s conduct
Duty not to create unreasonable risk
Did D breach that duty?
Was the breach the factual and proximate cause of…
Damages (harm)
Strict liability claim
P’s focus on nature of product
Is the product defective and unreasonably dangerous—breach 
Consumer expectations or intented design test
Did the defect exist when product left D’s control—braech
Exclude possibility that defect was caused by intermediaries (circumstantial evidence, reasonable inferences, experts)
Causation  damages (harm)
Factual and proximate cause
Design defects prima facie case
Unreasonably dangerous design
Consumer expectations test
Did the product fail to perform as safely as an ordinary consumer would expect when used in an intended or reasonsably foreseeable manner?
D will try to argue that danger is open and obvious if possible
D may try to challenge intended/foreseeable use
This has been uncessuful in car design defects that increase the risks from car accidents
crashworthiness doctrine: manufacturers are liable for harms casued by defective products that are put to foreseeable uses even if unintended by the manufacturer
even if not made for certain purpose, it should still be reasonably designed to minimize injury produces effect of that use (ex: accident)
Risk-utility balancing and reasonable alternative design 
Is there an excessive preventable danger? Does the risk of danger inherent in the challenged design outweigh the benefits of the desing?
Consider the likelihood that the product design will cause injury; the gravity of the danger posed; and the mechanical and economic feasibility of an improved design
Many courts require P to show a reasonable alternative design was or reasobly could have been avalauble at time product was sold or distributed 
Must also show that product was unreasonably dangerous and foreseeably would cause harm similar to that sufferd 
Honda v. Norman: P lost due to expert failure to testify as to costs of alternative design
Exception for manifestly unreasonable designs (ex: dangerous toy gun)
Defective design is the factual and proximate cuase of P’s injuries
…which occurred in the course of its foreseeable use
approach to factual scenarios raising a question about design defects
direct negligence claim
P’s focus on reasonableness of D’s conduct
Duty not to create unreasonable risk
Did D breach that duty
Was breach the factual and proximate cause of…
Damages (harm)
Strict liability claim
P’s focus on nature of the product
Is the product design defective? Restatment 402A (unreasonsably dangerous)
Consumer expectations test
Risk utility and RAD test
When used in the course of foreseeable use
Defect caused  
Factual and proximate cause
Harm and damages 
Warning/information defects
Is there a duty to warn?
Failure to provide appropriate information about a product may make an otherwise safe product dangerous and defective
P must show that the product’s foreseeable risks of harm have been reduced or avoided by the provision of a reasonable warning
D may try to argue that a warning is not needed b/c of the obviousness of the danger
But duty to warn is not necessarily obviated merely b/c danger is clear
This failure caused (factual and proximate) P’s injury 
“heeding presumption”
is the warning adequate? (content, form, language, urgency, clarity, specificity)
1) warning must adequately indicate scope of danger
2) warning must reasonably communicate the extent or seriousness of the harm
3) physical aspects of the warning must be adequate to alter a reasonably prudent person to the danger
4) a simple directive warning may be inadequate when it fails to indicate the consquences that might result form failure to follow it
5) the means to convey the warning must be adequate
is the failure the factual and proximate cause of P’s injury?
Heeding presumption 
Misuse
D’s rebuttal to the claim that product design is defenctove
Recall the PFC depends on questions of intended design and expectations of the products ordinary and foreseeable use
D’s rebuttal to causation
Is P’s misuse a superceding cause which severs the casual link?
P’s misuse as contributory negligence
Is it evidence that P created an unreasonable risk which should reduce D’s liability?
Product misuse by P 
Unforeseeable misuse means P assumed the risk
Unforeseeable misuse means P is guilty of contributory negligence
Unforeseeable misuse means that, with respect to the harms caused by the misuse and that would not have been caused by proper use, the product is not defective at all
D’s affirmative defenses
Contributory negligence by P may be a defense…split courts
No: not considered in strict liability claims b/c fault is not the basis of liability
Yes: can reduce damages in product liability claims
Maybe: applies where P commits active misfeasance only; it does not apply where P’s negligent act is the failure to discover the defect of the failure to guard against its existence
Assumption of the risk 
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Some courts say if P knew of defect and voluntarily assumed the known risk, then P’s claim should be barred under traditional assumption of the risk theory (complete defense)
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