Torts Test - Generally

GG affirmative duty policy argument??

Argue policy here? Would you do this for a client?? The rules seem to be clear in this instance. 

fighting against 100 years of cases, etc.

could make argument to change rules - but not gonna be likely for pts

Write that Posner always believes Negligence should be supreme – dislikes strict liability.

What would the Dissent Say?

How would the outcome in the essay case influence future cases?   Influence std of care in society? Charitable vs. legal help?

INTENTIONAL TORTS

The legal systems implication of duties and obligations of people. You are free to do anything else. 

Intentional Torts involving Personal Injury

I. Battery

1. Defendant Acts

· Act must be voluntary:

· An omission or failure to act does not satisfy the ‘act’ for intentional torts (Sullivan v. Atlantic Federal Savings – not hiring a security guard after bank robbery)

· Extrapolating a time of an Act is possible.  (Katko v. Briney – P set up a spring loaded gun)
2. With Intent to cause harmful or offensive contact with the person of another or a third person, or apprehension of immediate harmful or offensive contact, and

· Intent < “knowledge with substantial certainty” (Garett v. Dailey – boy pulls chair as lady sits down) 

· Intent can be established when the D did not intend the harm but the action turned out harmful – some jdxs (Vosburg v. Putney – kid kicks another in the shin during class) (White v. Univ. of Idaho – piano-touch causes spine injury)

· Intent to Act which is Offensive: rights of private interest

· Intent to Offend: rights of public interest

i. Hinged on Cultural norms and circumstantial conditions relevant (i.e. playground vs. classroom order). This is not ideal!
ii. Not allowed to erect a “glass cage” and “opt out” (McCraken – cigar smoke; Note: many cases say cigar smoke is offensive)

· Children and Insane liable for intent provided the necessary mental ability to form the requisite intent, even if unaware of the consequences of the act

Children: Garret, Vosburg
Insane:   Insanity is not a defense in tort cases

· McGuire v. Almy – RN/caretaker is hit by insane person. If one is capable of forming intent, and the disability is not the source of that intent, then a mentally incompetent person is liable for the intentional tort of battery.

· Transferred Intent: if A intends to B, but harms C, there was intent A to C. (Hall v. McBride – drive by hits the neighbor) ( BUT! Some courts don’t accept (Rubino v. Ramos – no battery, but used negligence CoA instead)

· Intent is independent of motive. (Clayton v. Roller Skating Rink – D tried to set P’s broken limp despite her protests)


3. A harmful or offensive contact with the person of the other results.

· Indirect contact acceptable. Need only set in motion the forces that result in the harmful or offensive contact

· Garret v. Dailey

· Fischer v. Respiblica – grabbing plate while insulting is offensive contact

· Respublica v. De Longchamps – striking cane held by French ambassador

· Extension of your body: Battery can occur with objects closely associated with one’s person (Holdren v. GM – tapping with rolled-up sheet of paper is not offensive, generally inherent in working situation;)

· “Eggshell Skull” Rule: wrongdoer is liable for all injuries directly caused by the wrongful act, whether or not they could have been foreseen (Vosburg)

· Offensive Contact is Judged on an Objective Basis (Cohen v. Smith – P told doctor and staff that her religious beliefs did not allow her to be seen naked and touched by a male; nurse touched and liable)

TEST: Contact is offensive if it offends a Reasonable Sense of Personal Duty

· Based on custom/ cultural norms (McCracken – second hand smoke is customary and accepted, consent assumed)

II. Assault

1. Acts

Satisfied by behavior in addition to words.  There is assault without contact or injury.

Words are not enough (Brooker– “if I was there I’d break your neck!” to telephone operator)

2. With intent to cause a harmful or offensive contact with the person of another or a third person, OR an imminent apprehension of such contact

· I de S and Wife v. W de S – wife answers knock on door, crazy man intends to hit her with a hatchet
3. The other is thereby put in such imminent apprehension

Apprehension is a perception and not a fear; fear not required (Arnold Schwartz. ex). RPP Std

· Alan v. Hannifer – pointing an unloaded gun 

· Vetter v. Morgan – Ds threaten to pull P out of car enough, even tho doors locked and no attempt made

· Cucionotti – “I’m a Vietnam Vet, lets duke it out!” not enough

Conditional Threats not enough
· Brooker v. Silverthorne – “if I was there” not enough
· Dickens v. Puryear – after 2 hour beating, told he’ll be killed if he doesn’t pack up and leave state, not assault bec future threat

· Brower v. Ackerley – “I’m going to find out where you live and kick your ass” not imminent enough;

BUT! One is not free to buy his safety by compliance with a condition which there is no legal right to impose

· Holcombe v. Whitaker – “if you take me to court I’ll kill you” in midnight phone calls, visits, etc)

III. Intentional Infliction of Emotional Distress

Based from IIED existing with Bodily Harm (George v. Jordan Marsh Co.)
Established WITHOUT Bodily Harm (Agis v. Howard Johnson Co. – waitress fired in alphabetical order)

1. Engaged in “extreme and outrageous” conduct

· “Extreme and Outrageous” Conduct – a standard not a rule, a policy judgment; atrocious to society

· Agis: firing in alphabetical order because of suspected theft; it’s absurd!

· George: D alleged P had guaranteed in writing to pay her son’s debt, and they knew that she had not given such a guaranty. D badgered and harassed P by:

(i)Telephone calls during late evening hours (ii) Repeatedly mailing bills marked “Account referred to law and collection department,” (iii)  Letters stating that her credit was revoked, the debt was charged to her personal account, and that late charges were added (iv) “numerous other dunning tactics”(v) Additionally, P’s attorney requested that the “harassing tactics be discontinued” because P did not owe the debt and because the tactics were adversely affecting her health, after which D persisted the tactics

· Not “Extreme and Outrageous”: Mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities

· Victim Vulnerability/Special Relationships (sexually abused, psychological issues…)

· Power Relationships (boss, prof, etc): can imply “outrageous” factor
The more control D has over P, the more likely conduct deemed outrageous, particularly when the alleged conduct involves either a veiled or explicit threat to exercise such authority or power to P’s detriment 

· Corbett v. Morgenstern – sexual relationship between psychologist and patient

· Dawson v. Associates Financial – bill collection on m.s. person

Common Carrier and Innkeeper Liability for Insult

Held to a higher standard and conduct can be less extreme and outrageous – severity not required

· Humiliating insults in public will suffice

· Haile v. New Orleans Railway – large woman injured when train goes around a curve, conductor says its cause she’s fat)

· Gillespie v. Brooklyn Heights R. Co. – conductor shouts “what change” when she did in fact owe change, P entitled to recover for humiliation

· Slocum v. Food Store –  “you stink to me”

2. Intentionally or Recklessly, AND

Transferred Intent in Liability to Bystanders (R 46): where the conduct is directed at a 3rd person

· Immediate Family: present at the time, no bodily harm required

· Any other person: present at the time, if distress results in bodily injury
3. Which conduct causes “severe” and emotional distress to another

The distress must be reasonable and justified under the circumstances, and there is no liability where the P has suffered exaggerated and unreasonable emotional distress, unless it results from a peculiar susceptibility to such distress of which the actor has knowledge (R 46)

· Agis: mental anguish, crying, loss of wages and earnings

· George: suffered 2 heart attacks


· Constitutional Limits to Tort Liability for Offensive Speech: 1st Amendment protections 

· Hustler Magazine v. Falwell – higher std for “outrageousness for public figures”

IV. False Imprisonment

1. Acts 

2. Intending to confine another

3. Acts result in such  confinement, and

· by Travel
· Griffin v. Clark – D’s stowed P’s suitcase in their car’s trunk telling her to come with them; her train left; she went with them because her stuff was in trunk)

· by Holding on to something the P can’t leave without (Griffin)

Doesn’t have to be of great value, as long as P can’t reasonably leave without it. (eg, Car keys, purse, etc)

· by “Overbearing the P’s will”. No physical restrain necessary 

· McCann v. Wal-Mart – mistakenly identified shoplifters, confinement by a false assertion of legal authority, 1 hour sig time)

Not Fear of Discharge from At-Will Employment (Vassallo v. Town of Wilmington – can’t leave meeting or you’re fired)

4. The other is conscious of the confinement or is harmed by it.

Some Jdx don’t require consciousness element


· Exceptions: “Shopkeeper’s Privilege” / Merchant’s Defense: Must show: (i) reasonable belief; (ii) accomplishment in reasonable manner, (iii) by the merchant or an authorized agent of the merchant, and (iv) was for a reasonable amount of time
Guijosa v. WalMart  - only 1/3 suspects spoke English, security guard claims to have seen them steal, sales associate wrongly confirmed, and they kept them for 20-30 minutes before police arrived. No FI.
· Exception: Reasonable Escape can preclude False Imprisonment  (Griffin – even possible reasonable means to leave bag were not weak enough)


V. Stalking

California Code 1708.7 Stalking

1. The defendant engaged in a pattern of conduct the intent of which was to follow, alarm or harass the plaintiff 
· harass: knowing and willful course of conduct which seriously alarms, annoys, torments, or terrorizes the person; must cause a reasonable person to suffer substantial emotional distress, and must actually cause substantial emotional distress to the person
2. As a result of the pattern of conduct, the plaintiff reasonably feared for his or her safety, or the safety of an immediate family member
· Immediate family member: Spouse, parent, child, any person related by consanguinity or affinity within the second degree, or any person who regularly resides, or, within the six months preceding any portion of the pattern of conduct, regularly resided, in the plaintiff’s household
3. One of the following:
a. The defendant, as part of the pattern of conduct specified in paragraph (1), made a credible threat with the intent to place the plaintiff in reasonable fear for his or her safety, or the safety of an immediate family member and, on at least one occasion, the plaintiff clearly an definitively demanded that the defendant case and abate his or her pattern of conduct and the defendant persisted in his or her pattern of conduct
· Credible threat: verbal or written with the intent and apparent ability to carry out the threat 
b. The defendant violated a restraining order
Intentional Interference with Interests in Property
I. Trespass to Land

Possessor’s interest in exclusive use of the property

1. Acts

· Voluntary Requirement, no mistake or omission

2. With Intent to Enter

· Simply an intent to be at the place on the land

· Examples:

· Body propelled by car crash onto land and slams through window – NO 

· Being forcefully picked up and put onto land – hinges on intent

· Snow v. City of Columbia: discharge of city water damaging foundation – NO

· Accidental Entries

· actionable if “one who recklessly or negligently, or as a result of an abnormally dangerous activity, enters land in the possession of another or causes a thing of 3rd person so to enter” (§165)

· are NOT actionable when produced negligently or as a consequence of abnormally dangerous activities (Snow v. City of Columbia), but possibly actionable as other torts (Barnes v. Moore – D is liable for cutting trees down on a property with permission from a falsely-claiming owner)

· Mistake is Not a Defense to Trespass (Barnes)

3. And does enter the land of another

· Most jdxs no longer require harm to the land

· Entry above or below land also counts

Exceptions (not defenses, just not trespasses): 

· Trespass and Arrest: the police are privileged to enter property without trespassing if they have proper grounds to arrest.

· Privileged in Emergency 
Ploof v. Putnam —a gale came upon his sloop so he moored on another’s dock
Vincent v. Lake Erie – ship reties to dock in storm, damages dock, incomplete privilege bc prop is worth less

· Individuals employed to provide services/aid have a right to enter private property where the workers are employed to assist the migrant worker, and they enter in a way that does not interfere with the ordinary function of the property, and where there is no alternative in reaching the workers but at the private property
· State v. Shack – Two public interest advocates attempting to help migrant farmworkers entered upon P’s property to provide medical aid and educate about assistance available through the federal gov’t. P insists that legal consultation must take place at P’s office in his presence. Ds reject that and insist on meeting by themselves. P ordered them off the property and Ds refused to leave. P called sheriff to take them off property and filed complaint for trespass, but lost)

· Can trespass if you have a federally vested right to do so. Federal law preempts state law.
· For indirect trespasses, you need to show damages.
· Indirect trespass – eg, force and energy, visible and invisible (smoke or particular matter accumulated, Boomer, ), shooting at someone else’s cattle that stampede other’s land
· Trespass and Nuisance are not mutually exclusive (Borland v. Sanders Lead Co – “if the smoke or polluting substance emitting from a D’s operation causes discomfort and annoyance to the P in his use and enjoyment of the property, then nuisance”)

II. Private Nuisance

(1) Substantial, unreasonable interference (2) with another’s individual use or enjoyment of property (3) which he possesses or to which he has a right of immediate possession

· Wilson v. Parent – son makes obscene gestures to parents on the property)
· Accumulation of Particles can be a nuisance (Borland v. Sanders Lead Co – force and energy – “if as a result of D’s operation, the polluting substance is deposited upon the P’s property, thus interfering with his exclusory possessory interest by causing substantial damage to the res, then trespass”)
· Martin v. Reynolds – Force & Energy Test outmodes Dimensional, Naked Eye Test (Winfield)

· Rushing v. Hooper-McDonald, Inc. – trespass can lie for indirect infliction, here, discharging foreign polluting matter on realty of another

· Remedies: injunctions and damages

· Boomer v. Atlantic Cement Co.  – D’s cement factory emits smoke, dirt and vibration nuisancing P; P seeks injunction even though large disparity between cost of damages and cost of injunction
· Longstanding Rule: where damages substantial, enjoin
· Alternate Rule: temporary injunction until technology allows operation w/o nuisance
· New Rule: When disparity between the consequences of injunction vastly outweighs the equity in damages, than an injunction should NOT be granted. Permanent damages should be appropriate remedy.
· Trespass and Nuisance are not mutually exclusive (Borland v. Sanders Lead Co)
III. Conversion of Chattels
1. Act

2. Intentional interference

3. With chattel of another

4. Resulting in a significant deprivation of another’s property interest in the chattel (no longer can anticipate getting it back)
Conversion v. Trespass – 1) duration, 2) good faith, 3) harm, 4) inconvenience

a. duration of dominion over property (permanent/very extended vs. temporary)

b. whether dominion was in good or bad faith: however, if conversion occurs - “strict liability” p.102

c. harm done to property/chattel

d. inconvenience caused to property owner
IV. Trespass to Chattels

(1)   Intentional interference (2)   With the chattel of another which is the (3)   Proximate cause of

(4)   Injury to the chattel or P’s rights to it (Actual damages required, nominal damages will not be rewarded)

· Intel Corp v. Hamidi - an ex-employee’s unsolicited spamming to an employee email system does not cause damage to computer system or injury to Intel’s right in that property (Intel’s security resources attempting to stop him and employee time reading don’t count). CA common law does not extend TtC to email communications where the content is objectionable. DISSENT: it’s like dropping 30,000 mails in the mail room, making Intel’s property not function in its interest
· CompuServe – mail service subscriber’s functionality was disrupted
· eBay v. BiddingEdge – D’s conduct if, and it was likely to be, replicated, would impair functioning
Privileges and Defenses to Intentional Harms (Affirmative Defenses)
· Defendant usually has the burden of proving each element of the defense.

· Defenses usually, but not always, defeat the entirety of the P's claim ("complete" defenses to liability")
· Ex: self defense; defense of property; contributory negligence

· Exceptions to the general statement:

· Privilege of necessity
· Comparative fault (defense to negligence tort)
· Defenses ordinarily are triggered only if the P has established a prima facie case of tort liability. 
· Since defenses defeat the P's prima facie case, expanding the circumstances under which a D may assert a defense necessarily cuts back on the circumstances under which the P may obtain recovery. 
· Expanding affirmative defenses is a zero-sum game: for every defense or expansion of a defense, persons who are injured do not obtain recovery in exactly those instances. 
I. Consent 
volente non fit injuria 
A. Expressed Consent: objective manifestation of an actor’s desire
· Conditional Consent (Ashcraft v. King – conditional surgery consent on family donated blood)
1. Consent to the normally tortuous act was conditioned

2. D violates the condition

3. P suffers harm as a result of that condition violation

“Collateral Matter” Theory – “To vitiate consent the mistake must extend to the essential character of the act itself, which is to say that which makes it harmful or offensive rather than to some collateral matter which merely operates as an inducement"
· Informed Consent [further seen in negligence] every human being of adult years and sound mind has a right to determine what shall be done with his own body
· Emergency Rule: generally, un-consented touching are permitted during emergencies if a person is incapable of giving consent
B. Implied Consent: a judicially-determined finding that persons acted in a manner which warrants finding they “consented” to a particular invasion of their interests
O’Brien v. Cunnard – dating and mating rituals
· Scope of Consent: The rules about 'consent' are often understood as reflecting and enforcing a particular social view of a person's autonomy in relation to others.
· Kennedy v. Parrott – during consented appendectomy, cysts were discovered and punctured in good medical practice, but caused injury. Here, when no other authority is available to accept or deny consent, consent is construed as general in nature for a surgeon on major internal operations 
· Mohr v. Williams – no consent to operate on diseased left ear if permission only given for right ear
· Sporting Consent
· Hackbart —football player, acting out of anger and frustration, but no intent to injure, hit another player in the back of the neck so hard that they both hit the ground
· Gauvin v. Clark—hockey player butted another player in the stomach with his hockey stick/ Court adopted a recklessness standard—recklessness sits between intentional and unintentional harms (worse than negligence, less bad than intent)
Invalidated Consent (§61)
1. Where it is a crime

· Hudson v Craft —young boxer consented to illegal street fight, battery prima facie, but defense of consent (two approaches, majority rule is that consent is invalid/ minority rule is that consent valid, but with an exception to protected classes); the consent was determined to be invalid in this case as the street fighting regulations were there to protect the class of person that the D fell into PATERNALISM)/ Policy to disincentive fighting

2. Particular Class of persons unable to understand the consequences

Policy of law is to protect the interest of them from inability to understand consequences, not solely to protect public
3. Consent procured by Fraud, Misrepresentation, or Failure to Disclose
Consent is not constructed when under those conditions. 

· Hogan v. Tavzel - ex-hus/wife have sex while husband knows he is transmitting genital warts
· Brzoska—dentist with AIDS did not disclose, absence of proof of exposure consent bars suit for battery
· Neal v. Neal -  husband cheating on wife, wife sues saying she only consented to sex based on his fidelity, nondisclosure of the affair vitiated her consent;  important whether it affected the "essential character of the contact itself", not here
· Difficult to show though… i.e. someone says they love another to persuade her to have sex

II. Self-Defense and Defense of Others

Absolute Privilege.  The circumstances under which you may use violence, at the level that would inflict serious bodily injury or death, you must at that moment reasonably and actually believe that you, yourself, are threatened with serious bodily injury or death. 
If you are being assaulted, you are privileged to use self-defense

1. Subjective Belief in serious bodily harm or death

2. Fears are reasonable under circumstances

3. Defense methods are reasonable (But, Ct will not require D to exercise superior judgment)
· Courvoisier v. Raymond – during a quasi-riot, D mistakes off-duty cop as attacker and shoots

· Morris v. Platt – if the D was justified in firing the shot at his antagonist, he was not liable to a bystander he accidentally shot

· Mistake in Self-Defense
Where a person actually and reasonably, but mistakenly, believes that he is being assaulted by another who intends to wound him, the privilege of self defense can shield him from liability when he shoots and wounds the other person, who is not in fact assaulting him.

· Self Defense and the battered syndrome: before there was a syndrome as a separate cause of action, several courts recognized that women who were physically and mentally abused by their husbands or partners might have a broader claim for self-defense that did not require them to prove that the violence was imminent
III. Defense of Property

Level of Force: if the owner is present, he may only use that amount of force which is reasonably necessary to affect the repulse of the intruder. (Katko)

Can’t Cause Death/Serious Bodily Harm– “there is no privilege to use any force calculated to cause death or serious bodily injury to repel the threat to land or chattels, unless there is also such a threat to the D’s personal safety as to justify self-defense” (Katko v. Briney – hidden, spring loaded gun in seemingly-abandoned house to protect a room)

Indirect Acts while Owner not Present: A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person. (R§85 - Katko)
IV. Official Privilege (including Arrest)
Everyone has it under civil law, although it’s normally done by other methods, to arrest people doing stuff against you through non-serious bodily injury or death.
Deadly Force arresting Suspected Felon: An officer can only use deadly force to arrest a suspected Felon when he fears for his life or the lives of those around him (Tennessee v. Garner – Officer shoots unarmed kid climbing a fence to escape night time burglary. TN statute allows use of force “by any means necessary”.   Court finds this a constitutionally unreasonable seizure, 4th Amendment.)

Garner Dissent (O’Connor): Use of Deadly Force as last resort is Constitutional.  4th does not give right to allow fleeing burglars not to be shot at. To allow creates deterrence. All a burglar has to do is halt like the police ask.  
 
Perspective: RPP of Officer in Situation. (Anderson v. Russel – drunk man with bulge in jacket is suspected of being armed at a mall, followed outside, told to raise hands, and when he attempts to turn off walkman is shot)

V. Privilege of Necessity 

General Rule: The privilege is Incomplete: You're free to the privilege but you have to Pay

· Vincent v. Lake Erie Transportation - Boat owner retied boat during storm when it was damaging the dock.  A dock owner subjects himself to the possibility that necessity may require a ship-owner to remain moored in a storm and could unintentionally and uncontrollably damage to the dock.  Boat owner has an incomplete privilege, must pay back damages.
Public necessity provides absolute necessity.

Private necessity can be argued.

1. There must be a necessity, emergency

· Privilege of Trespass available in order to prevent serious harm to life or property (Ploof v. Putnam - A boater has a privilege, when confronted with an imminent storm that threatens the boat and passengers, to trespass and remain on another's dock if the mooring is necessary to prevent serious harm to the human life and the boat)

2. The property saved must be of greater value than the property destroyed
	Absolute Privilege
	Incomplete Privilege

	Ship owner doesn't have to pay back dock owner
	Ship owner should pay back for damages

	Promote the morally right thing to do

        (Moral Incentive)

More of a Bright Line Rule (Administrability)

Utilitarian Social Net Benefit (Economic incentive)
	Of 2 innocents, make one who caused pay (moral incentive)

Maybe difficult, but its Cts job (administerability)
No longer have to prove necessity because they'll be paid - better for uncertainty in how much damage will occur (administrability)

Net Benefit is still towards the lesser economic harm – if you’re going to pay, you’re going to risk lesser money option (economic incentive)

incentive for individuals to act towards greater good (economic incentive)


 

· General Average Contribution Rule (GAC). Mouse’s Rule - Cargo can be thrown out of a ship in order to save the ship and its passengers. All the people on the boat will assume the same portion of the economic damage.

· NO REASONABLE ALTERNATIVES? – Courts may not require you to correctly predict instantaneously during emergency (Lake Erie)

Unintentionally Inflicted Harm

No longer “substantial certainty” but just a probability.
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Negligence (B) or Strict Liability (A Arguments)

Negligence: you should be held liable only if you fail to act as a reasonably prudent person 

Strict Liability: If you cause harm, you are presumptively liable.

STRICT LIABILITY (A Arguments)

Use of dangerous Machines assume liability when the danger can injure others 

Powell v. Fall - The owner of the tractor, driven by a mechanism that shoots sparks out of it, driven in conformity to transportation laws, is strictly liable for ignited hay, lying on the side of the road, that was unintentionally ignited.
Policy: If the dangerous activity does not benefit more than the compensation for damages necessary than the machines benefit is outweighed by its danger and should be deterred from use.
NEGLIGENCE (B Arguments)

To establish negligence, P must prove the defendant owed her a duty, that it breached its duty, and that its breach caused her legal damage.

Brown v. Kendall – while breaking up a dog fight with a stick, the stick hits the D. Since the act was legal and not an intentional tort, as long as ordinary care was used to avoid the damage then there will be no unintentional tort.

There must be a probability, more than just a possibility. (Stone v. Bolton – cricket ball flies over fence and hits unsuspected neighbor, happened 6 times in 28 year) 

Judge and Jury

Judges deal with questions of law
Juries deal with questions of facts

Baltimore & Ohio Railroad Co. v. Goodman (Justice Holmes)                       “stop, look, and listen”

· "when the standard is clear it should be laid down once for all by the Courts", and doesn't send the negligence question to the jury, decides himself

· "the 'featureless generality' of the CL of negligence must eventually give way to fixed and uniform standards of external conduct"

 

Pokora v. Wabash Railway Co. (Justice Cardozo)

· Where there is no clear duty, the decision turns on a RP, and this is to be determined by juries.

· Reasoning:  "Extraordinary situations may not wisely or fairly be subjected to tests or regulations that are fitting for the common-place or normal"

Rule - once bare minimum of evidence has been satisfied (prima facie case), then it’s a jury question
Duty / Breach

Duty.
Everyone owes everyone else a duty, when they act, to act reasonably to avoid creating foreseeable and unreasonable risk under the circumstances to persons within the scope of the risk.

Under the common law, in the absence of an affirmative duty, one generally owes no duty to aid another, or to protect a person from the criminal acts of another (See Kline, Tarasoff, and Restatement § 315).  However, there are several exceptions where the D may owe an affirmative duty to the P.
Breach.
Two Most Common Forms: (1) Specific way in which someone has acted, or (2) an untaken precaution
1. REASONABLE PERSON

General Rule: Objective Standard
	· a person that is hypothetical 

· average intelligence, abilities

· generally understands what the community expects
	· don't take into variations in ability, psychological profiles, etc

· will take into account age, minority, 


· Vaughan v. Menlove – D himself did not know hay ferments and lights on fire when wet, RPP would

· Delair v. McAdoo – RPP would know a tire worn down to visible thread is breach of a duty

Situations requiring Lowered Duty of Care

A. Incapacity. (Holmes says blind man is “not required to see at his peril”) 

· Cohen v. Petty – sudden onset of mental illness is suitable grounds for defense

· Bashi v. Wodarz – argues Cohen bec she rear ended a vehicle after she had a mental illness onset.  But she had a “history of mental problems and just freaked out”.  In CA courts, is not given a lowered std. 

B. Infancy – Reasonably Prudent X year old
(Goss v. Allen - 17 y.o. beginning skier collides with expert skier, duty of care owed is one of similar age, intelligence, and experience)

E to E! Children in Adult Activities. Children performing as adults owe adult duty of care.

· Driving a Motor Vehicle requires Adult Care (Dellwo v. Pearson – 12 y.o. driving boat)

· Shooting guns, disputed (Huebner – adult standard; Thomas v. Inman – child standard in OR)
Situations requiring Higher Duty of Care

A. Dangerous Instrumentalities Care
· Wood v. Groh – in locking gun case
B. Superior Knowledge, Intelligence, and Judgment (see Restatement, often disputed)
C. Common Carrier, disputed
· Bethel v. NY City Transit – no elevated std for broken bus seat
· Andrews v. United Air – CA law requires “upmost care std” in preventing bags falling from overhead bins
· Lamb v. B&B Amusements – no higher care for comfortable in roller coaster rides
Emergency Rule: possible to be instructed to a “RPP under the circumstances”
Standard of care becomes an “honest exercise of judgment” 

· Levey v. DeNardo – car swerved into path, P hit D

· Lyons v. Midnight Sun Transportation Services – a reasonable std incorporates emergencies and to have a distinct doctrine is just “confusing”
2. CALCULUS OF RISK
  

 “Unreasonable conduct is merely the failure to take precautions that would generate greater benefits in avoiding accidents than the precautions would cost” –Richard Posner

Blythe v. The Birmingham Waterworks – failed to take precaution removing ice and snow, RPP takes account of average temperatures, not extremes – “would be monstrous to hold D’s…bec…cause is so obscure” it would make them insurers

· Possibility of Loss Spreading

US v. Carroll Towing – barge is absent 21 hours, when the barged boat floats away, hits propeller, and sinks. 

Learned Hand Formula (Carroll)
a) An intuitive way to describe the relationship of key variables

b) A mathematical formula to expose actual costs and benefits of taking certain precautions

The formula cannot be literally applied. It is an abstract tool. It is impossible to quantify variables within worthwhile limits. Statistics, if available, vary with severity of injury. Can’t quantify human life.

Applied to Primary Negligence:

 
The D is liable only if:    Bdefendant < P * Lclass of potential pl's
Applied to Contributory Negligence:

 Even if D is Negligent, P bears the loss if BP < P * LP
Probability of loss = Probability of accident


Burden of precaution = Cost of Prevention


Loss = Cost of actual injury

3. STATUTES AND REGULATIONS
RP generally follow the law. Borrow stds to be determinative of negligence. 
P contends D's violation demonstrates prima facie case of negligence.

D contends P's violation demonstrates contributory negligence. 
1. D violated the statute (i.e. D breached her duty)

· Martin v. Herzog (Cardozo) – violation of no headlights is determinative of negligence
2. The P is a person within the class of people the statute was designed to protect [statutory purpose doctrine 1/2] (part of the duty).

· Lockhart v. Lucen – wife brings suit against husband’s mistress for violation of “an infected person… to marry any other person or to expose any other person by the act of copulation or sexual intercourse to such venereal disease”, which the Ct found to not be meant to protect the wife.
3. The injuries are of the sort the statute was designed to guard against [Statutory purpose doctrine 2/2] (part of duty); and

· De Haen v. Rockwood Sprinkler Co. – statute requiring elevators shafts to be enclosed was primarily for workmen falling into the shaft, but also extends to other hazards in the zone of apprehension. Here, debris was bumped down the shaft killing the P. The enclosure would have prevented.

· Ross v. Hartmann – P run over by stolen truck, DC car lock is for public safety in the form of theft-deterrence. Looked to other laws in section/chapter.

· Rushink v. Gerstheimer – mental patient takes unlocked car. car lock is to deter theft and injury by unauthorized persons, and not protect unauthorized users from consequences of own conduct.

· Gorris v. Scott – pens were for disease prevention, not to keep from falling off ship

· Chevron v. Forbes – statute to have gas stations staffed so they could clean up spills. but it was to prevent fires, not slip and falls.

---------------------Above 3 establish negligence per se-----------------------------------------

4. The D's violation of the statute caused the P's injuries [Causation Analysis]

· Brown v. Shyne – non-compliance with a licensing statute is not evidence of negligence, chiropractor’s non-license didn’t cause injury, lack of RP did

The majority rule is negligence per se. If you can construct an alternative, plausible argument in which the court should adopt a different effect such as in Ross v. Hartmann and Tedla v. Elman legal judgment may be exercised. Do not make frivolous arguments.

when an RPP would violate for safety

· Tedla v. Ellman - wrong side of road pedestrians for safer walking 

By showing D was RPP for P’s safety despite violation
· Lucy Webb Hayes – outmoded, outdated statutes for mental hospital windows & approved by agency 

· German v. Federal Home Loan Mortage Co. –the code permitted the landlord to persuade the fact finder that the lead paint hazard existed despite his diligent and reasonable efforts to prevent it
§13(d): reasonable care in attempting to comply with the statute"

4. CUSTOM

General Rule: (TJ Hooper) RELEVANT to, but not determinative of, Reasonableness

General Rule: “most cases RP is in fact common prudence; but strictly it is never its measure; Courts must in the end say what is required.” (TJ Hooper Learned Hand Test)
Each party may attempt to prove a customary safety practice on the issue of Duty/Breach.

P employ Custom as a Sword - departures from customary safety std is evidence of negligence (eg, Trimarco - not using custom's tempered-glass shower doors is only evidence against RPP, not determinative )
D employs Custom as a Shield - demonstrating compliance with custom is relevant but not determinative of reasonableness (eg, TJ Hooper - non-custom radios were nec. for RPP)
Exception: Professionals
Compliance CONCLUSIVELY establishes Reasonableness (min rule: follow TJ Hooper)

Osborn v. Irwin Memorial Blood Bank – Baby gets a blood transfusion, they didn't do a test to be sure it was clean of AIDs, but there was. No other blood banks though did the available test either - the custom would be not to do so. He got AIDs. Irwin cannot be found negligent for failing to perform tests that no other blood bank in the nation was using - there was no substantial evidence that failure to conduct the tests was not accepted practice for blood banks at the time.
However, still the minority approach.

Nowatski v. Osterloh – Eye surgery for a blurry eye resulted in the eye going blind, leading case in the Minority approach that rejects the customary std in favor of the TJ Hooper std. Believes RPP takes custom into consideration.

Geographic Scope of Professional Standard

Vergara v. Doan – locality rule caused a community of silence issue.  “A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances”.
Eligibility for Professional Standard

Rossell v. Volkswagen of America – battery located in passenger compartment leaks on a baby passenger after a car crash. D attempts to invoke customary std to establish duty of care not breached. Car manufacturers are not professionals who may invoke this std. “The nature of the group and its special relationship with its clients assure society that those stds will be set with primary regard to protection of the public rather than such considerations as increased profitability”.
Exception to Exception: Informed Consent:  Prudent Patient/Materiality Standard

Largey v. Rothman – "Test for necessary info is its materiality to the prudent patient's decision: all risks potentially affecting the decision must be unmasked”. D did not advise P of risks regarding lymph node damage. Background policy is self-determination.

1. The D provided less info than the jdx’s stds required the D to provide

2. There was a causal link between that lack of information and the patient’s consent to treatment

3. The patient suffered an injury
5. RES IPSA LOQUITUR
“The thing Speaks for Itself”             Determined by a Judge
Presumed negligence, burden shifts to D by allowing P to get the alleged breach to a jury despite an insufficiently evidenced prima facie case. 

Don’t need to identify the specific departure.

Either they will get RIL or a jury instruction that unless the D overcomes the P should win.

Establishes actual causation.

Purpose: D has the available evidence.

· Galbraith v. Busch – Passenger in the car that skids across the line and hits. She can see if the driver was driving negligently.  Clear weather, traffic was light, road was in good condition. Driver swerved off highway for what Cts called "suspicious form of conduct". Potential for defects in the car as well. RIL not had.

· Pfaffenbach v. White Plains Express Corp. – P was passenger in a car, and a 2nd car on other side crosses the line and hits them. Here, the D has all the knowledge regarding his potentially negligent driving. RIL had.

Prosser Formulation:

1. Event in question must be of a sort that it would not ordinarily happen unless someone was negligent

· Byrne v. Boadle – D walks along and is hit with barrel

· Rose v. New Port Authority – auto glass door strikes P. suggests a malfunction which in turn suggests negligence

· Kmart v. Bassett – "a mere malfunction would be insufficient to to invoke RIL" when the auto glass door activated by floor sensor hits old lady down and breaks her hip
2. The instrumentality must have been within the exclusive control of the D.

· Ybarra – unconscious medical patient has no idea who traumatized his arm

· Connolly v. Nicollet Hotel – hotel given ample notice of drinking, revelry and hooliganism when it rents the place out for a convention

· Benedict v. Eppley Hotel Co. – folding chair collapsed after P sat in it for 30 min. screw and bolts were missing. P has to assume it was safe instrumentality, should not need to check it. Hotel tries to argue it was in her control, but it was their exclusive control.
· Holzha v. Saks & Co. – Escalator, rail and stairs, suddenly stops but no RIL given bec the emergency button could have been hit. no exclusive control
· Larson v. St. Francis Hotel – chair is thrown out of a window

Non-Delegation of Duty doctrine 
· Colmenares v. Sun Alliance Insurance Co. – Airport escalator rail, but not stairs, suddenly stops moving and injures P. There were weekly inspections of the escalators, but you can’t delegate your duty to maintenance company.

3. The P must not have contributed by his own behavior.

Acts of Nature

Walston v. Lambersten – D's boat disappeared at sea while crab fishing. Ship was seaworthy. No RIL since so many hazards on the sea.

Bauer v. J.B. Hunt Transport – wind and rain moved the truck to the wrong side of the road so RIL overcome.

Directed Verdicts

Jury must still infer the negligence from RIL, unless case is “so strong that all of the evid when viewed in its aspect most favorable to the D, so overwhelmingly favors the P that no contrary jury verdict could ever stand"

· Imig v. Beck – P gave no evid of negligence but got RIL, asked for Directed Verdict. Res ipsa loquitur does not relieve a Pl of the burden of proving negligence by a preponderance of the evidence. The jury was permitted, not compelled, to draw an inference of negligence and weigh the evidence.  The jury struck a balance in favor of the defendants. 

· Newing v. Cheatham – drunk pilot, by no other way but negligence in not checking fuel crashes. Meets the ridiculously high std for directed verdict with RIL. 

Affirmative Duties

Unless a person has acted, generally no duty affirmatively to act to aid or assist another.

Yania v. Bigan –B cajoled Y to jump in B’s trench, he did, and drowned without B doing anything to rescue or assist.  A full capacity adult should have better judgment. Also, Stockberger and Nevada case.

Misfeasance - an affirmative act departs from a std of care/ Nonfeasance - where someone is not acting affirmatively

A. Failure to Aid. Hutchinson v. Dickie –rescue guest who falls off your yacht - the only instrumentality of rescue. 
B. Special Relationships
Types of Relationships:

	Comm Carrs & Passengers

Custodial Settings

Innkeeper & Guest
	Employer Employee 
· Stockberger v. US – employee is ill, practice but not policy, of taking him home. N believes there should be a duty, here not breached.
	Business Invitees

· L.S. Ayres & Co v. Hicks - a boy, while shopping with his mother, got fingers caught in the escalator. Store unreasonably delayed stopping the escalator, as a result of which the boy's injuries were exacerbated.


Relationships with the Victim

· Farwell v. Keaton - “Compans Social Venture”- drinking beers get beat up.  Also applies ice, driving around, and tries rouse the V.
· Maldonado - P attempted to hop train but fell under; D's employees bumped the cars. RR owed him a duty of aid 

· Kline v. 1500 Mass Apt– LL owes a duty to protect tenant from criminal assault when they are (1) in exclusive control of area, and (2) multiple instances of violent assaults on tenants have occurred in the common areas over the past few years.  Duty req’d here is that which LL provided when tenant moved in: locking at night, doorman and guard.
Relationship with the Harming Actor
· Tarasoff v. Regents of U CA – psychologist only told supervisor that the patient might harm, not the foreseeable harmed person.
· Bradshaw v. Daniel - (p395) – a physician has an affirmative duty to warn identifiable 3rd persons in the patient’s immediate family against foreseeable risks emanating from a patient’s illness – in this case the risk of contracting a non-contagious disease, Rocky Mountain Spotted Fever, via infected ticks.

· Thompson v. County of Alameda - (p395) – juvenile in prison, general threat that he’d kill a neighborhood kid. Did.
C. Gratuitous Undertakings

(1) Undertaking – an act or gratuitous promise to render service, (2) Reasonable Reliance
· Erie R. Co. v. Stewart - RR watchman at the crossing, owed to those residents of the city who relied upon him for safety.

· Marsalis v. La Salle – Innocent cat bite, promised to control cat, rabies shot was really injurious.
· Crowley v. Spivey – Grandparents were supposed to take care of grandkids, brought them to insane mom who killed them
· Morgan v. Yuba County – county sheriff promised a warning when a prisoner would be released, failed to and he killed her
Limitations of Affirm duties from Grat Undertakings– based on Palsgraf foreseeability, notions of privity, limitless liability, etc
· Moch Company v. Rensselaer Water Co. – Water Co. didn’t supply head at hydrant, P’s house burns, privity limitation
· Strauss v. Belle Realty Co. – P falls down stairs when electricity/lights go out. Can’t sue Edison bec only LL was in privity
Ending the Gratuitous Undertaking duty

In Erie, the RR co. would have to give reasonable notice to those relying on gratuitous services, eg giant conspicuous signs.
Limited Scope of the Gratuitous Undertaking Duty: Only owed to those relying on duty (if Erie, those used watchman before)
I.  Actor Begins then Unreasonably Discontinues Assistance

Restatement § 324: Once a volunteer extends assistants, rescuer can be held liable if: (a) He either fails to provide reasonable care, or (b) Leaves the injured person in a worse condition than when the actor took charge by discontinuing his aid.

· Farwell v. Keaton - applying ice pack, driving around for hours, and trying to rouse the V. Left him in car for the night.
· Zelenko v. Gimbel Brothers – kept P 6 hours in infirmary, worse condition bec otherwise someone would’ve taken hospital
II.  Creation of Dangerous Condition 

· Hardy v. Brooks – D innocently hit cow, but should not have left in road without moving or giving warning
III.  D’s Actions have Harmed Another (even non-tortiously) who is Helpless & in Danger of Further Harm
Restatement 2d §322. Maldonado
IV. D Promises Assistance to Avoid serious Future Harm to P, P relies on Promise to her Detriment. Stewart, Marsalis.
V.  Interference with Another's Rescue Attempt
Restatement §§326-327: Liability for intentionally or negligently preventing a 3rd person from giving aid to another

· Soldano v. Daniels- bar owner wouldn’t call police or let a rescuer use the phone
· Lousiville & Nashville R. Co. v. Scruggs – D doesn’t have to rearrange trains to let firetruck get through tracks

VI.  When the Cost to the Actor is very Small and the Cost to Society is very Big. (Soldano ( NV bathroom case
VII.  Duty to report child abuse. Many state statutes impose duty; the q is whether to imply a private right of action
VIII.  Negligent Entrustment 

· Vince v. Wilson, Ace Auto Sales – low bar, funding as entrustment. Aunt gives $ to buy car to DUI/failed drivers test nephew.
· Osborn v. Hertz Corp – no duty to investigate driving record of sober customer w. valid drivers' license before renting a car 
IIX.   Via Contract with another person. Generally, no. Not in Kline bec not in K, and likely P no longer relied on safety help.

IX.  Through Regulations.
( Beul  - requiring to monitor foreign exchange students
X.  New Directions – Novel Applications - - other things in BEUL?

Duty to Protect Someone Whom is in a Special Relationship with from the Criminal Behavior of a 3rd party

Duty: Foreseeability Approaches

1. Specific Harm Rule - no duty unless he is aware of a specific and imminent harm (not used)

1. Prior Similar Incidents Test - to what degree are the previous things that happened exactly like what happened in this case  Judged by (1) Nature of crime, and (2) Proximity of crime to the precise match

1. Totality of Circumstances Test - look at all types of crimes that occur in immediate vicinity

2. Balancing Test – (CA)  looking not only at the prior similar incidences and the various things that have occurred in neighborhood, we look at the cost to the landlord (melds together duty and breach)

Posecai v. Wal-Mart – woman robbed in parking lot at Sam’s Club, no security guard. Ct chooses Balancing Test.

Breach: Reasonable efforts to satisfy

Kline – what LL provided when tenant moved in: locking at night, doorman and guard.
Duty to Control Someone with Whom One is in a Special Relationship to Protect 3rd parties
Two types of problems arise in interpretations

· What relationships req’d duty of care
· What is the nature of the duty owed
Restatement §315: Duty only arises where: (1) Special Relationship with Actor which Suggests need to Control; or (2) Special Relationship with 3rd Party entitling to a Right to Protection.
Tarasoff 
Policy considerations when deciding whether to place a duty. Posecai v. Wal-Mart.
	a. fariness of imposing liability
b. economic impact on the D and on similarly situated parties
c. the need for an incentive to prevent future harm
d. the nature of D’s activity
	e. the potential for an unmanageable flow of litigation
f. the historical development of precedent 
g. the direction in which society and its institutions are evolving


Vicarious liability
Vicarious Liability attaches where one person or entity is legally responsible for the negligent acts of another.

VL: Respondeat Superior
Employment Context
General Rule:  Employer IS liable for the employee's actions in the scope of his employment.

Majority Approach: Foresight/Characteristic Activities Test 

Minority Approach: Motivation Test

Limitation - the activities of "enterprise" do not reach into areas where the servant does not create risks different from those attendant on the activities of the community in general.

Independent Contractor Context

General Rule: Employer NOT liable for employee’s actions in the scope of employment.

Difference between Employment and Independent Contractor settings (Santiago Test)
	1. Extent of control exercised over details of the work and the degree of supervision

2. The distinct nature of the worker's business

3. Specialization or skilled occupation

4. Materials and place of work
	5. Duration of employment

6. Method of payment (briefcase of cash joke)

7. Relationship of work done to the regular business of the employer

8. Belief of the parties


Santiago v. Phoenix Newspapers, Inc. - newspaper delivery driver is an employee even though agreement specified the driver was an independent contractor. Ct argues that “fundamental criterion” is the extent to which the principal is or may exercise control. 
Characteristic Activities Test: Employer liable for characteristic activities of employees in the nature/condition work imposed.

· Bushey & Sons Dock v. US - Sailor's foreseeably will be drunk returning to req’d quarters on boat, damages dock
Motivation Test: Employer is liable for activities of employees that are motivated by the work for the employer.

Scope of Employment: 

· Fruit v. Schreiner – encouraged to socialize with conference guests, 2am return to hotel crash, even tho never found others.

· Alms v. Baum – camp counselors went to town for the night and got crazy yo! Mandatory mtg at camp the next morning.

Interesting Potential Policy:  Alms was a charitable organization (Ronald McDonald House)
Frolic and Detour: Doctrine to separate personal tasks done while on the job from "characteristic activities" susceptible to RS.  Minor deviation from an assigned task (eg, get coffee) does not avoid the employer's liability, while a major deviation does.

Employers Direct Tort: Employers may be directly liable for things like Negligent Hiring or Negligent Supervision.

Employee’s Intentional Torts: Intentional torts by employee are commonly under RS, eg trigger happy security guards.

· Simmons v. US – therapist who starts sexual relationship with a patient in sessions, even though somewhat self-motivated.

· Does v. BPS Guard Services - security guards rigged security cameras to focus on women’s changing rooms.
VL: Agency Relationship

An "agent" is a person who is authorized by another, the “principal” to act on its behalf. 

Apparent Authority doctrine:
1. Holding Out: Acted in a manner that would lead a reasonable person to conclude that the person who was alleged to be negligent was an agent or employee of the employer.  Where the acts of the agent create the appearance of authority, a P must also prove that the employer had knowledge of, and acquiesced in those acts.
2. Justified Reliance
Gilbert – depends on whether the P sought care from the hospital itself or from a personal physician

Implied Authority doctrine

Implied authority is actual authority, circumstantially proven.

Whether the alleged agent retains the right to control the manner of doing the work. Where a person's status as an independent contractor is negated, liability may result under the doctrine of respondeat superior.  The right to control the alleged agent is the proper query, rather than actual control.

· Petrovich v. Share Health Plan of IL– a trier of facts could reasonably infer that the physicians had either apparent or implied authority of the HMO which the P subscribed to.  HMO had set out brochure’s describing “Share’s doctors,” the HMO could use capitation and referrals to control the doctors, etc.

Exception: Dangerous Activities: Cts have created additional exceptions, where no VL, for “inherently dangerous activities,” such as demolition and excavation on the premises.

Limitations on Duties
Duty Limit: Owners and Occupiers

Owners and occupiers of land owe certain duties to entrants to warn or protect them from conditions of the land.  In one jurisdiction, the duties owed is simply the negligence standard. Rowland.  However, many jurisdictions that follow the common law use a tripartite test to classify entrants and assign liability for them accordingly. 

Unless the occupier has acted in some fashion, the duties owed to entrants typically involve problems that arise from “conditions” of the land, rather than assaults by unrelated third parties.  However, one might analogize to suggest that an owner/occupier may have a duty to protect from the criminal acts of 3rd parties. (See Kline).
TRIPARTITE JURISDICTION. Although parties may contract to determine entrant relationship, cts look to substance of relationship.
Invitee: 

One whose presence is merely tolerated or permitted

· Common Law: Mutual Benefit Test: Someone, given permission to enter, who enters  for some mutually beneficial enterprise
Policy: can be arbitrary, eg when a window shopper is not protected but a gum buyer is

· Restatement/Majority: Public Invitation/Open Invitations Test (Majority): Invitee is a person who is invited to enter or remain on land as a member of the public for a purpose for which the land is held open to the public.

Duty owed: Highest duty, Straightforward Negligence – to keep the premises reasonably safe (eg, reasonably inspect, repair and maintain). Owes a duty not only to warn of hazards, but also to inspect the premises, and to make them safe.
Post v. Lunney – ct abandons mutual benefit. Guest on garden tour trips on vinyl covering rug, had paid a charity to see the house.

Martin v. B.P. Exploration & Oil – gas station bathroom open to public, here, invitee if RP would believe could use w/o buying  gas
Licensee

· Anybody not a trespasser but not sufficiently an invitee

Duty owed to Licensee: Warn of known dangerous conditions of which the entrant is not aware.  May also include P's contributory negligence, which the P neither knew or should have known.  Liability often hinges on if the owner knew about the particular hazard.

Laube v. Stevenson – D didn’t warn that the dark basement didn’t have a rail along the stairs
Trespasser

Duty owed to Trespasser: To not willfully/actively injure - General No Duty visa vis conditions of the land

a. Exception: Attractive Nuisance doctrine (see below)

b. Exception: Footpath Exception - extends the duty of landowners to travelers upon the highway or adjacent sidewalks where the travelers momentarily leave the public way
Justice v. CSX Transport- truck driver couldn't see the oncoming train bec of D's visual obstruction.  Found that D owed a duty to avoid "the creation of visual obstacles that unreasonably imperil the users of adjacent public ways"
Murray v. McShane - Neighborhood landowner owed a duty to a man who stepped off the public sidewalk to tie his shoe while sitting on an adjoining doorstep & was injured when a brick fell off the bldg on to him. 
Discovered trespassers - to avoid injuring him by active operations (eg, construction work)
Alternative Rule: Negligence Standard for All (half jurisdictions)

Rowland v. Christian – porcelain sink handle broke in P’s hand
Attractive Nuisance doctrine. R 2d §339: "A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if:

a. possessor knows or has reason to know that children are likely to trespass
b. possessor knows or has reason to know the condition involves an unreasonable risk of death/serious harm to such children
c. The children, bec of youth, do not discover condition, or realize risk of it or in coming within the area made dangerous by it

d. The utility of maintaining the condition and burden of eliminating danger are slight compared with risk to children involved
e. The possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children."
Merrill v. Central Maine Power Co. – SJ against attractive nuisance where boy fried an eel on a live electrical wire.  Admitted he knew fence was to keep ppl out, electricity could hurt him, that he was careful not to touch wire, that he knew it was a dumb idea.
Duty Limit: Negligent Infliction of Emotional Distress
A. Direct Victim

Jurisdictional Approaches 
(1) Impact Rule (old/rare): Recovery for emotional distress is not available in the absence of bodily impact.

Daley v. LaCroix - The Impact Rule was being used ridiculously. Some examples of ridiculousness include: dust in the eye, inhalation of smoke, or even a Georgia circus case has reduced the whole matter to a complete absurdity by finding impact where the D’s horse evacuated his bowels into the P’s lap. 


(2) Zone of Danger + Physical Consequences (Robb): where D’s negligence caused fright in one within the immediate zone of danger, and as a result of the fright suffered emotional distress that produces physical substantial, lasting consequences sufficient to constitute legal injury had they been caused through actual contact, P may collect for NIED

Robb v. The PA RR Co. – Car gets stuck in negligently left rut next to the railroad.  Almost hit by train, stops lactating.

Fear of Anticipated Physical consequences in some jurisdictions is a special allowed instance (Potter)

Potter v. Firestone Tire & Rubber Co. – emotional distress engendered by the fear of developing cancer (a novel damage in this jdx) as a result of a toxic exposure is a recoverable item of damage in a NIED action.  Physical injury is not required for recovery in NIED. Maybe argue that it’s okay with Anticipated Physical Consequences.  Need to establish that the physical consequences are more likely than not.
(3) Zone of Danger Only See Robb and Molien – clouds the issue. Often with close relationships, eg doctor-patient or husband-wife.
Some jurisdictions have abandoned physical harm rule so long as there is serious and compensable damage

Molien v. Kaiser Foundation Hospitals - artificial distinction between physical and psychological injury clouds the central issue of whether the p has suffered a serious and compensable injury. Doctor wrongly diagnoses patient with syphilis, patient divorces husband on suspicion of cheating. Ex-Hubby can recover sole emotional distress.

Moon v. Postacute Services – son in law may not bring direct victim action for NIED bec he signed the paperwork admitting her to the care service that injured her.
B. Bystander Claims of Mental Distress

Common Law: Liability only extends to people who fear for their own safety.

James v. Lieb – ct drops the “zone of danger” test in favor of the Dillon test

Whetham v. Bismark Hosp. – ct denied recovery to mother for emotional and mental shock suffered as a result of seeing her baby dropped from arms of hospital employee onto tiled floor of mother’s hospital room.  Other courts have adopted a zone of danger test instead (eg, James v. Lieb and Dillon)

Dillon Test (Now Elements – Thing).  

1. P was located near the scene of the accident as contrasted with one who was a distant away from it
2. The shock resulted from a direct emotional impact upon P from the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence

· Thing v. La Chusa – P arguing foreseeability should apply when she runs outside & sees child’s bloody body. Ct disagrees
3. P and V were closely related, as contrasted with an absence of any relationship or the presence of only a distant relationship   * Most valuable in determining foreseeability, thus most significant
· James v. Lieb – brother was close enough – ct requires marital or intimate family relationship between P and V

· Dillon v. Legg – mother child relationship. Dillon’s two children are diagonal across the street and begin to walk through cross walk. A car negligently drives through, and the little brother next to the girl is run over by the car. Mom watches the whole thing happen - child killed, other girl barely lives.
· Elden v. Sheldon – (CA SupCt) Fiancé relationship, or “Cohabitation Without Formal Marriage” is not enough

EXCEPTIONAL CIRCUMSTANCES EXCEPTION

· Moon v. Guardian Postacute Services – son in law relationship, even one of a strong emotional bond akin to a son and a mother relationship does not support the exceptional circumstances. 

CRITICISM: adopted children, Administrability of telling who is close enough, limitless claims

Duty Limit: Economic Harm Rule

General rule: Economic Harm is not independently recoverable.  It is recoverable when other types of damages are recoverable.

East River Steamship Corp. v. Transamerica Delaval, Inc. – no recovery where turbine defect causes submarine to drive slower but only turbines were damaged by defect. Recovery in K, if at all.

Tort damages do not typically include (1) damage to the product itself; and (2) lost profits or benefits bec the product is unavailable.
Fine line between tort and contract law – no blurring line with “Bad Faith Denial”

Freeman & Mills v. Belcher Oil Co. - oil co denied it had a K with an accounting firm. The firm alleges "bad faith denial". Ct says that allegation of bad faith could not transform a routine K breach into a tort action.

Exception: Independent recovery for economic harm may be claimed if the P was a particularly foreseeable plaintiff (stationary, particularly foreseeable in size, to limit the class of recovering Ps)

People v. Consolidated –negligently allowed dangerous gas to escape. Gas station operates next to P’s bldg, such that any problems would foreseeably, economically injure all around.
Exceptions: Interpretations of Union Oil Co. v. Oppen
(1) D concedes liability, there is clear property damage but no owner to recover, and property damage adversely affects the P

(2) Or P was at the locus of the injury – the livelihood of the P’s was harmed

(3) Or P is the only P to be injured, in a zone of loss that the court feels is appropriate.   Where there is a definable group.

Note: Pierson v. Post extension – can’t be public property exception
Union Oil Co. v. Oppen – oil co negligently spilled oil into the channel and fisherman who get their livelihood from the channel have suffered economic damages by losing the benefit of the natural resource.  “Fisher folk” were the sole foreseeable victims, the harm was to public waters and fish in them, such that the fisherman lost profits bec the profits were no longer available.
Professional Negligence: For example, attorney malpractice.  Often creates only economic losses.

Policies: Limitless liability, speculative, unfair to hold D liable for damages disproportional to the mistake made, 
Causation

ACTUAL CASE

The Basic Rule: The “But For” Test
P must prove that she wouldn’t have been injured but for the D's negligence

a. Untaken Precaution
When the (n) is untaken precaution is uncertain bec we're examining hypothetical situation

Coincidental Causation not enough - Post hoc, ergo propter hoc - is before, thus results from - logical fallacy

Berry – argued contributory negligence for speeding in cable car when the city negligently left a tree standing that fell on the cable car. If had sped twice amount he would have avoided it)

Doctrines invoked to resolve the hypothetical situation:

i. Increased chances doctrine (Zuchowicz): Gives permissive inference on actual cause issue

1. Negligent Act increases risk of Specific Harm

2. Specific Harm Results

Only justified by a logical fallacy though - Post hoc, ergo propter hoc- if it follows, then it caused it
ii. Use Jury as Factfinder (Kirincich).  In cases where there are levels of uncertainty, it’s a classic instance to send to the jury. 
· Kirincich v. Std Dredging Co. – D throws rope instead of buoy, lands 2 ft away, throws multiple times. Had the D thrown a buoy instead of a rope would the man be saved? Buoy would feasibly save

· Grimstad – similar case, V is 100 ft away, timing issue – Buoy would not feasibly save

iii. Shift Burden of Proof – shift burden to just one D
· Haft (CA Supreme Ct in) - dad and son drowned in swimming pool that violated all sorts of CA law safety standards like having no lifeguard and not posting a sign about not having a lifeguard, burden of persuasion shifted to Δ to prove that the accident would have happened anyway
b. Affirmative Acts

Multiple Defendants

Where there are multiple Ds in general, P must apportion losses between two or more D's. 
Concert of Action:  Two Ds are jointly engaged in a common enterprise (race on highway is classic)
a. Both tortfeasor's are acting together - common plan or common action (eg, motorcycles pass rider on horse)
b. Both D's are Joint & Severally liable
Concurrent Causation (Kingston)
a. Two or more actors whose concurring acts of negligence result in injury. 
b. Either would have been sufficient to cause P's injury 

c. Shifts BOP to D's to prove other was the cause, or that the event would have occurred naturally w/o D's involvement

d. Joint and Several Liability

Alternative Liability (Summers v. Tice) Two or more D's

c. P cannot identify which of two wrongdoers caused P's injury, but likely only one caused the injury.
d. BoP shifts to D's to exculpate themselves. If cannot, Joint & Several liability.

 

Enterprise Liability   (Hall)
e. 2 or more Ds act independently, but develop industry - wide stds delegated some functions to trade association, market similar, or identical products, have common design stds, marketing, common sales plans, But P cannot identify which manufacturer produced the specific item that injured P.
f. BOP shifts to D's; J&S applies if cannot exculpate themselves

 

Market Share Liability (Sindell)

P gets to recover just the percentage of Ds represented
NOT J&S liability, just several liability. 


a. All the named Ds are potential tortfeasors

b. Harmful products are identical and share the same defective qualities 

c. Through no fault of P, cannot determine which particular manufacturer's negligence proximately caused her harm

d. Substantially all of the manufacturers which created the defective products during the relevant time and place are named as Ds

e. The analysis needs to be done on a class action basis, even if the case at hand is brought by one P only. Determine class of Ds that injured a class of Ps represented by the one P.

The Lost Chance of Recovery

May permit the causation argument to go to the jury.
Herskovits – Lost Chance of Recovery.  Patient with less than 50% chance of recovery loses 14% more
Hamil – Lost chance of recovery, originally above 50%, negligently treated in the ER. Once a P has demonstrated that the D’s acts or omissions have increased the risk of harm to another, such evidence furnishes a basis for the jury to make a determination as to whether such increased risk was in turn a substantial factor in bringing about the resultant harm

PROXIMATE/LEGAL CAUSE

A policy decision on how far Courts will extend liability. Two Approaches: Directness, Foresight.

Proximate cause consists of a policy judgment as to how far liability should extend for harm actually caused by D's tortious conduct. It's a limitation upon liability. 

Two alternative approaches to proximate causation (A) Directness and (B) Foresight.

A.  Directness Test (DEFAULT)
Polemis, Andrews dissent, Vosburg): Does the harm flow in an unbroken stream from D's tortious conduct OR is it 

i. Too remote, or

ii. Interrupted by a superseding cause
Examine the prox-cause question after you know what harm actually occurred- look backwards from harm

B.  Foresight Test

Is the harm of the same sort that was risked when D breached her duty?
Foreseeability is flexible - it is fact dependant.   Argue at the duty/breach statement.
Examine the prox-cause question at the point of the breach - before you know what harm actually occurred

LOOK FORWARD

( Plaintiff – majority is Foresight

Where Foresight test is used for type of injury (note split): is the harm of the same general sort that was risked?

· Palsgraf – P standing on platform far away, D employees negligently push man aboard train with no notice his parcel contained fireworks, fireworks explode and ricochet scales that hit P
· Mauney v. Gulf Refining – pregnant woman sees negligently started fire at gas station across street, trips over a chair, and a miscarriage occurs. Gas station can’t foresee what woman didn’t foresee in front of her feet. 
Injuries caused BY rescuers to victims: normal rescue efforts do not breach the chain of causation between tortfeasors and victim, even if the rescuer is negligent.
Injuries caused TO rescuers: D owes a duty of care to rescuers who are injured while reasonably performing ordinary rescue efforts (Wagner) 
· Wagner – “danger invites rescue”. 
( Type of Injury – Split amongst Foresight and Directness

Foresight of a remote possibility of harm may be sufficient to establish proximate causation, even if remote possibility in itself would not create negligence (Wagon Mound 2, Kinsman Transit)
· Hill v. Lundin – repairmen leave ladder up at worksite, unknown person sets on ground, babysitter trips and falls. “just because a risk may foreseeably arise by reason of conduct, it is not necessarily within the scope of duty owed because of that conduct”. Contractor was under no duty to protect the babysitter from the risk that injured her.
( Extend of Injury – majority is Directness

D need not foresee the exact extent of harm (eg, Kinsman Transit)

Thin Skull Rule: with regard to Personal Injuries, the D takes the P as she finds him
· Benn v. Thomas – heart attack after car accident, “eggshell skull rule”

( Manner of Injury - majority is Directness

D need not anticipate the precise manner of the occurrence. (Kinsman Transit)
Supervening Acts disrupt Causal Chain

However, D is still liable for creating foreseeable risk that a 3rd party will act in a way to contribute to P's injury 
· Britton v. Wooten – D created a risk of loss by fire in stacking trash negligently. Boxes are assumed to have been lit in arson by a 3rd party. A case by case inquiry whether the intervening act was so extraordinary that the antecedent element should be ruled out as a matter of law
· Brown v. Tesack – school employee puts partially empty duplicating fluid cans, highly flammable, in dumpsters that are in the school yard. Misuse by children when they light it on fire will not cut off liability since kids light everything on fire, foreseeable.
Intervening act = any act by anyone or anything that could potentially disrupt the causal chain as a matter of prox-cause

 

Supervening act= intervening act recognized by law to disrupt the causal chain

AFFIRMATIVE DEFENSES

Affirmative Defense: Contributory Negligence

Contributory Negligence consists of acting unreasonable in regard to one's own safety. 

Must show Duty, Breach, Cause, Damage.  Cannot use Res Ipsa Loquitur.

Butterfield v. Forrester – P’s recovery barred since he was speeding on his horse when he hit D’s highway obstruction
Causal Connection Required: risk P runs must be the risk that manifests itself towards P’s injury.

· Smithwick v. Hall & Upson Co. – P runs a risk of slipping and falling by going to forewarned side of ice-house. When he went over there, against warning from slipping, bricks fall from the roof hitting him.

Exceptions to Total Bar Rule: D’s Higher Degree of Negligence, eg recklessness. Such as gross vs. slight, reckless vs. negligence, etc
Exceptions to Total Bar Rule: Statutory Standards of Care: where P bases the claim on D’s breach of a safety regulation
· Osborne v. Salvation Army - "a P may not waive a statute enacted for his protection and that he cannot do so because of assumption of risk is clear. To bar recovery in an action brought under workman safety statute because the P's acts contributed would seem to render its enforcement entirely ineffective"

Exceptions to Total Bar Rule: Custodial Care

Drug addicts, mentally infirm, jail, etc
Exceptions to Total Bar Rule: Last Clear Chance

No contributory negligence where the D had the last clear chance to avoid the harm. 
· Kumkunian v. City of New York – subway auto-stops when hits man, conductor doesn’t investigate, turns back on and hits again 

· Fuller v. IL Central RR – P, unaware of a train, crosses tracks w/o looking but train sees him and doesn’t stop; it could have.

Affirmative Defense: Assumption of the Risk

Expressed (Formal) Assumption of the Risk

Generally Exculpatory Agreements ARE Enforceable, unless they violate Public Policy or there was a defect challenged

1.  Procedural Deficiencies – adhesion contracts

Procedural deficiencies may involve “oppression” stemming from unequal bargaining power, or “surprise” arising from terms obscured by a “prolix printed form drafted by the party seeking to enforce the disputed term”
Inquire:  ( Realistic opportunity to bargain?   ( Information provided?   ( Opportunity to ask question?   ( Knowing consent?
· Obstetrics & Gyno Ltd. v. Pepper – LOW BAR – med mal after adhesion K. ct says she needed to have brought it home!!

· A&M Produce v. FMC Corp. – asking non-English speaker to sign a doc written in English cannot be described as “knowing”

· Baker v. City of Seattle – exculpation by inconspicuous disclaimer contained in the middle of K would be unconscionable

· Chicago National League Ball Club – disclaimer clause print on the ticket was too small to be legible
2.  Substantive

Inquire:   ( Fairness of the “agreement”   ( Should contract trump tort duty?    ( Should actors be able to “opt out”?

· Dalury v. Ski Ltd. – Ski resort uses exculpatory K to release liability.  Under VT premises liability law, a business invitee has right to assume that the premises are reasonably safe for the purposes for which they are being used.  This applies to ski resorts.  D is in the best position to insure against risks by properly maintaining their premises and training their employees.  It is illogical to put risks on skiers that S-K-I is far better to control. Two types of negligence at question in K: (1) dangers inherent in sport which is likely valid, but (2) negligence in placing poles, etc not inherent to sport, not enforceable.

Judge made factors (Tunkl - medical services) test for invalidation based on Public Policy:

1. Concerns a business of a type generally thought suitable for public regulation.

2. engaged in performing a service of great importance to the public, often of practical necessity for some members of public

3. holds itself out as willing to perform this service for any member of the public who seeks it, or is minimally qualified
4. a decisive advantage of bargaining strength against any member of the public who seeks the party's service.

5. confronts the public with a standardized adhesion contract of exculpation, with no opt out for value
6. person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness 
Tunkl – medical services
Implied Assumption of the Risk

I. Knowledge– P must subjectively know, appreciate and understand the risk of harm created by D’s conduct, and

II. Voluntary Encounter – P must voluntarily subject himself to risk 

· Marshall v. Ranne – ct wouldn’t force a person to choose between being chased by boar and leaving house 

Murphy v. Steeplechase Amusement Co. – (1) watched others on the flopper (2) isn’t forced or req’d to get on

Affirmative Defense: Comparative Fault

Formula: P's total damages are reduced by the percentage of negligence that the jury attributes to the P     

No longer is C-N an absolute defense; instead, it’s a proportionate defense.

Last Clear Chance abandoned in almost every jurisdiction – it is incorporated into comparative fault

A jdx will have either contributory negligence (total bar) or comparative fault (proportionate bar) but not both
McIntyre v. Ballentine –P was entering highway and was struck by D's tractor. TN abandons total bar rule, for proportional bar.
1. Pure Jurisdictions [minority + CA]:  P may recover proportional damages even if his comparative fault is greater than D’s.
2. Impure, Modified (by statute) Jurisdictions [majority]
A. 50% Jurisdiction –If the defendant’s negligence is less than or equal to P’s negligence, P may recover.

B. 49% Jurisdiction – If the defendant’s negligence is less that P’s negligence, P may recover.

Multiple Defendants: Compare P’s negligence against the group of others, or against each individual D?


Implied Assumption of Risk after advent of Comparative Negligence

CN and AR are Applicable to Negligence and Strict Liability
Irvine v. Rare Feline Breeding Center - Lion breeder’s friend puts finger in cage.
A. Primary modifies the DUTY D owes P (lowering the duty owed, eg to a reckless std or eliminates duty). [not a true defense]
Often, the Inherent Dangers of the sport. Eg, negligence in sporting events (skydiving, baseball spectators, tag football, etc)
Knight v. Jewett – Co-ed game of touch football with overly aggressive guy. Held to std of so reckless as to be totally outside the range of the ordinary activity involved in the sport.
Kahn v. East Side Union High School District – High school swimmer is pressured by coach into race diving into shallow pool against her request, his promise, and lack of training.  A Ct may not issue JMOL for assumption of the risk where the (1) Nature of the Sport, and (2) relationship of P and D, may lead to the D having increased the risks encountered in a sport, beyond its inherent dangers.  Ct must adopts Recklessness (gross negligence) std for coaches over Ordinary Care (negligence)
B. Secondary – Remains as an affirmative defense in most jurisdictions, but is now a proportionate defense in most jdxs to be weighed against the D’s negligence. (assumed the risk only if you are negligent with your own safety – and then compared with the other party’s potential negligence).  Assimilates into comparative fault, such that there is a proportional bar.
Traditional Strict Liability

Wild Animals
When wild animals, such as a bear or wolf, are kept as pets, an owner is strictly liable for injuries caused by the animal.  

Causation Limit: The injury that occurs must be from the animal's vicious propensities for Strict Liability.

· Bostock-Ferari Amusements v. Brocksmith – horse startled by muzzled, leashed bear walking down road

Injury to Visitors may depend on status of visitor/entrant

· Irvine v. Rare Feline Breeding Center – friend of lion breeder visited and put hands in cage, duty based on entrant status.

Exception where visiting a Publicly-Owned Exhibition or Zoo - No SL even though they are wild animals

· Guzzi v. New York Zoological Society - girl retrieved ball by putting her hand in a bear cage. Bear ate the hand.

 

Contra: Domestic Animals (goats, bulls even if they’re named ‘Hitler’,  
Majority: Negligence 

Minority: Statute-based Strict Liability

Negligent failure to act upon the knowledge of an animal's abnormally dangerous propensity. Must know of have reason to know.
· Gehrts v. Batteen – P asked D to pet dog, tied up in truck, after D agreed, dog bit P.  Dog had no foreseeable wild propensities.
A. If D’s animal has known or knowable vicious tendencies - Strict Liability

B. If D’s animal has no vicious tendencies – Negligence

 

Categorization of Species: Animals dealt with as a class; no individual factors are relevant to prove one animal is wild or domestic.

	1) Propensity for the class of animals to attack humans

2) Whether returns to wild when escapes 
	3) Relationship in service to humans

4) State's laws about ownership of the class of animals.


Gallick v. Barto - a pet ferret bit a sleeping girl – Ct finds ferrets are WILD animals.

Trespassing Animals: Owner of trespassing animals is SL for the damage to other property they caused.  However, at common law, no liability if the animal caused damage in a public place without proof of negligence.

Byramm v. Main – SL for donkey wandered onto highway and P was injured when his tractor hit the donkey.
Abnormally Dangerous Activities
Initial question is evaluating the duty because the default is negligence.  Analyze by looking to Rules (Restatement 6 Factors), Precedents (Blasting, Collecting on land dangerous thing that can escape, etc), and then Policies.
Rules

R 2d § 519(2) Causation: SL is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

R 2d § 520 Abnormally Dangerous Activities: In determining whether an activity is ADA, the following facts are to be considered:

a. high degree of risk of some harm;

b. Likelihood that the harm that results from it will be great;

c. Inability to eliminate the risk by the exercise of reasonable care; (IH considered this an element, maybe the only element)

d. not a matter of common usage;

e. Inappropriateness of the activity to the place

f. Extent to which its value to the community is outweighed by its dangerous attributes. (highly criticized)

Rylands v. Fletcher - Independent contractors negligently build reservoir, leaks into mine shafts injuring neighbors mining operation.

Blackburn: The person who for his own purposes brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all damage which is the natural consequence of its escape.

Cains: "It seems reasonable and just that the neighbor who has brought something on his own property which was not naturally there, harmless to others so long as it is confined to his own property, but which he knows to be mischievous if it gets on his neighbor's, should be obliged to make good the damage which ensues" if it does… strict liability.

 

Adoption of Natural/Not-Natural Rule

Rylands Maybe suggestive that any human activity is un-natural: then there is no negligence, just strict liability 

Rule turned into a Customary/Not Customary

Natural - natural gas stored in homes pipes to heaters

Natural - operating a coal mine in a coal mining area

Minority: Don’t apply Rylands.

Losee v. Buchanan – D’s steam boiler exploded, catapulting it onto P’s nearby buildings. Ct refused SL since “most of the rights of property and person, in social state, are not absolute but relative” and “to promote the general welfare”.

Turner Big Lake Oil Co. – “storage of water is a natural or necessary and common use of the land, necessarily within the contemplation of the state and its grantees when grants were made, and obviously the rule announced in Rylands, predicated upon different conditions, can have no application here.”

Blasting Cases: One who blasts is strictly liable for any damage caused to her neighbors, regardless of the degree of care taken.

Spano v. Perini - a person who has sustained property damage caused by blasting on nearby property can maintain an action for damages without a showing that the blaster was negligent – can rely on strict liability. Overturns Booth which held that concussive damage must be shown by negligence to recover, only physical damage could be strict liability.  Based on notion that everyone benefits from socially desirable activities, however Spano pushed against this.

Dangerousness of an Activity is deciding on a Class Basis

Siegler v. Kuhlman – court applied SL to the transportation of gasoline in tanker trucks on public highways. Opinion relied heavily on the “riskiness” factor of the restatement.  Truck had blown up so facts for negligence were destroyed, however, could have used RIL.

Guille v. Swan - Hot-air ballooner lands in a Swan's vegetable garden, but it was impossible to pinpoint a landing so not negligent   [Guile  was hanging from the balloon in "peril", hanging out of the car of the balloon]  A lot of ppl waiting his arrival stampeded and trampled the garden.  Ct believes this to be a natural consequence.  His own actions only cost $15 of damages, the crowd's cost $90. Thus, Strict Liability.
Usual view is that common carriers are not subject to SL for the carriage of materials that make the transportation of them abnormally dangerous bec a common carrier cannot refuse service to a shipper of a lawful commodity
Strict Liability as an incentive for individuals to master the information regarding risks they take

Indiana Harbor – in the absence of negligence (or proof of), the presumptive burden of loss caused by the escape of a dangerous substance, acrylonitrile, while in rail transit is cast upon the manufacturer. The manufacturer has the ability to foresee transportation obstancles and risks, and if not, they should be incentivized to learn of the risks they take.

Rylands Redux?

Bunyak v. Clyde J Yancey and Sons Dairy - manure on a dairy farm escapes.  Ct found that "although the storage of liquefied manure was not inappropriate in farming areas, it was an unnatural use of land and an uncommon activity, thus ADA was appropriate. 

Fumigations and Toxic Gases:  ( Luthringer v. Moore - fumigation in the basement apt, guy upstairs conks out.  Fumigation of the bldg, although not rare, was  uncommon and dangerous enough to be ADA.

Transportation of flammable/explosive materials:  ( Toledo v. Van Waters & Rogers –prescence of ultrahazardous materials doesn’t make transportation of them ultrahazardous, since due care could be exercised and very common.
Pile Driving: ( In Re Chicago Flood Litigation – Although creates vibrations similar to blasting and maybe inherently dangerous, it is common and extremely valuable in construction
Fireworks Displays: ( Klein v. Pyrodyne – Although common, esp on July 4th, most people didn’t use super large displays, and near crowds.
Storage of Flammable/explosive materials

· Yukon Equip. v. Fireman's Fund Insurance Co. - D stores 80k lbs of explosives, first time robbers come to steal, they get away. Second time they go to steal, they set off an explosion to cover their tracks. Resulted in damaging bldgs 2 miles away, and 1.8 Richter scale shake.  "Although the activity was clearly dangerous, uncommon, and not made safe, the whole idea of weighing factors seemed to the court to resemble negligence, so the court held that the storage of explosives was per se ADA"
· Continental Bldg Corp v. Union Oil of CA - the ct held that the storage of highly flammable chemicals was not an ADA. Although the holding briefly mentioned the level of danger, the court's primary consideration was the location of the warehouse; this locale was perfectly suitable for the D's storage.  --- in dicta, if warehouse was near residential, it would have been ADA"
Rocket Testing: ( Smith v. Lockheed Propulsion - Lockheed tests the largest rocket to date, for 132 seconds, against the ground.  Attempted to purchase all surrounding property but D did not sell his property which was nearby.  D had a water well on the property, which was destroyed by underground avalanche.  Property originally worth $206k, now only worth $60k.  Ct held that ADA liability was appropriate bec the rocket was the largest to date and the D's attempted purchase of the P's land evidenced their belief that the test would be dangerous"

Storage of Gasoline: Contrasting Analyses

· Yommer v. McKenzie – the storage of a gas in a tank neighboring the P’s property, even for use of the gas station, was an ADA.  The court focused particularly on the inappropriateness of the location of this gas station.  In dicta, the court said elsewhere it would not be, but bec this one was so close to a residential water well, the same one which it destroyed, the activity was ADA.

· City of Northglenn, CO v. Chevron USA – the widespread use of gasoline in no way diminishes its inherently dangerous character, and gasoline storage in residential areas was an ADA.

· Walker Drug Co. v. La Sal Oil Co. – the operation of a gas station is not an ADA.  Although the risk from a leak is enormous, the risk that a leak will actually occur is low, and can prob be eliminated with due care.  Further, the operation of gas station in the area was common.
Strict Products Liability

Three theories for recovery from products:      (1) Negligence, (2) Warranty, and (3) Strict Products Liability
Implied Warranty of Merchantability (Contract cause of action)

McCabe v. Liggett Drug Co. (Lucifer Lifetime Coffee) - P’s agent had bought the coffee maker, which on the 3rd use blew hot scolding coffee in her face. Privity does extend to P who had an agent buy the product.
Merchantable quality means that goods are reasonably suitable for ordinary uses for which goods of that description are sold

Cushing v. Rodman - pebble hidden in breakfast cereal. No strict liability since they could not reasonably have caught it, however still liable in warranty.

Warranty Limitation: No longer limited by privity

MacPherson v. Buick Motors Co. (Cardozo) - Removes privity limitation as applied to (a) manufacturer’s liability, and not other distributors or retailers in the supply chain; (b) to a direct purchaser in the chain of distribution, not a bystander; and (c) those who bring a negligence cause of action for product defect that injured him personally, and not for other torts or actions

Top level manufacturer owes a duty to inspect lower level components supplied by component manufacturers

Winterbottom v. Wright - leading case on restricting to privity. Court restricts recovery to those in privity, otherwise fall into a slippery slope. P was driving a mail coach when it collapsed bec of poor construction. P sues coach manufacturer.

Express (§ 2-313) and Implied Warranty (§ 2-314): Privity Limitations
UCC Three Alternative Approaches to Privity Limitation (progressively more expansive)

A: A seller's warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.
· Does not include corporation

B: A seller's warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.
· User of the household could be in privity but not always clear

C: A seller's warranty whether express or implied extends to any person who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.
· Most expansive… includes corporations

Only theory allowing recovery for product itself
Warranty Limitation: Timely notice of the breach of warranty. Greenman.

Warranty Disclaimers
Henningsen v. Bloomfield Motors Inc. - disclaimer of expressed warranty subject to non-enforcement for public policy reasons. Here, buyer had no choice to enter or not enter k to purchase car without industry std provision.  

A spouse may recover under the other spouse’s privity.
Fellow Servant Rule (in Escola v. Coca Cola)

Employees can’t sue employers – outdated.
Restatement § 402A (in CA and class it is the law)

I. Defendant is in the:

a. Business of selling
b. Products for the use or consumption; and

c. Not services [when mixed goods/services, turns on the dominant]

Situations where it is Unclear if Product or Services Predominate (talk about “Sellers of…”:

a. Used Products: generally no
b. Real Property: generally no, maybe for pre-fab houses
c. Human Body Parts: generally no SL
d. Foodstuffs: Food is a product. However, some courts have limited recovery for "naturally-occuring" but unexpected elements
Mexicali Rose v. Superior Court  - such as a sharp bone in a chicken enchilada. 

e. Books and Guides: 
Winter v. GP Putnam & Sons - strict liability was appropriate where the defendant relied on a mushroom guidebook, and suffered serious injury when the descriptions misdientified deadly species as safe. 

f. Product Leases: Courts examine whether the product entered the stream of commerce in the lease.
Auto and Equipment Leases: courts generally apply strict liability.
II. The product is expected to and does reach the consumer without substantial change

III. The product is defective in one of three ways:

a. Manufacturing Defect

b. Design Defect

c. Inadequate Warning

IV. ​The product is unreasonably dangerous to the use/consumer or to her property (jurisdictional, see Barker – bec products are used in foreseeable unintended ways)

V. The defect results in:

a. Physical harm to the user, consumer, or foreseeable bystander

b. Or to her property (but not product itself)

Development of § 402A

It should now be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to human beings
Escola v. Coca Cola Bottling of Fresno - leading case for A arguments to have SL. P, a waitress, was injured when a glass bottle of Coca Cola exploded in her hand as she was moving it from carrying case into a refrigerator
Policies:

	· Most effectively reduce the risk

· Manufacture can insure it and spread the loss

· In the public interest to discourage the market having defects


	· Theory of responsibility - the manufacturer is in control of the decision to enter the stream of commerce (moral)

· An injured person is  not in a position to prove - does not know the details to the defect (administrability)


Greenman v. Yuba Power Products, Inc. - creates Strict Products Liability cause of action

Manufacturing Defects
Strict product liability is found where the particular product was manufactured with a defect compared to the intended design.

Manufacturing Defect must be the source of the injury.

Malfunction Theory: allows P to rely on circumstantial evidence in addressing the departure and defect,  to reach jury, relying on the event itself as evidence of the defect, so long as the P shows (1) Malfunction in the product, and (2) eliminates other causes.  D is then able to rebut.

Ducko v. Chrysler Motors Corp. – brakes and steering lock up, and there were no other factors toward her collision. 

Design Defects

Consumer Expectations Test

A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended (by the manufacturer) or reasonably foreseeable manner.

Framing of the Question:  Not measuring against the same product, but a higher level of generality, the level of other products.  Puts pressure on manufacturers to be aware of advances in the field (eg, airbags)
Risk Utility Test

A product is defective if through hindsight, the jury determines that the product’s design embodies excessive preventable danger, or if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such a design. 

Consider Factors:

· Gravity of the danger posed by the challenged design

· Likelihood that such danger would occur

· Mechanical feasibility of a safer alternative design (jurisdictionally an Element – see Barker and Soule, not Potter)

· Financial cost of an improved design

· The adverse consequences to the product and to the consumer of an alternative design

Approach 1: Either Test Available

Barker v. Lull Engineering – a high lift loader toppled when used on a hill

Often suggested that tests are favorable to P or D.  P may choose both in alternative.

Approach 2: CET where evidence permits, and then no expert testimony evidence allowed (invades jury’s providence) – otherwise must use Risk-Utility Test. 

Soule v. GM Motors – P gets into an accident and toe plate crushes her ankles

Crash Worthiness doctrine (Soule)

Open and Obvious Danger
A cause of action is precluded where the benefits of the open and obvious feature outweigh its risk.

This argument (not a defense) is useful in both warning and design.
Linnegar v. Armour of America – the obviousness of danger in a bullet proof vest which had exposed areas was not enough to show that the obvious defect would defeat the claim. 

Inherently Unsafe, Low Utility Products

Some Cts say products are so unsafe and have such low utility that the inherent danger cannot be justified in any circumstances

O’Brien – above ground pool – RUT, slippery surface

Liability of Component Manufacturers, Wholesalers, & Retailers

Regarding suppliers, most jurisdictions now hold that each participant in the chain of distribution is SL to subsequent purchasers, users or bystanders. 

Third restatement recognizes component manufacturers as liable

§ 5 One engaged in the business of selling or otherwise distributing product components who sells or distributes a component is subject to liability for harm to persons or property caused by a product into which the component is integrated if:

1. The component is defective in itself… and the defect causes the harm; or
a. the seller or distributor of the component substantially participates in the integration of the component into the design of the product
b. The integration of the component causes the product to be defective; and
c. The defect in the product causes the harm.
Liability of Ordinary Retailers

General matter, an ordinary retailer (eg, Sears) is held strictly liable for the injuries caused by defects in the products it sells. 

Inadequate Warning Defects

MacDonald v. Ortho Pharmaceutical Corp. – manufacturer of “the pill” owes a duty to warn the consumer/user directly

I. WHEN WARNING IS REQUIRED
General Rule: A manufacturer must give a warning when it had known or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product.

Exception: Learned Intermediary - a manufacturer may be absolved from blame bec of a justified reliance on a middleman.

Exception to Exception: “The Pill,” or where users make important decisions when deciding to use the product, do sufficient research or are directly targeted in advertising
McDonald case – P took “the pill,” increased chances a stroke, a disease in her familial history.  The warning only said blood clot.

Perez v. Wyeth Labs – women used contraceptives where manufacturer engaged in a massive consumer targeted advertising campaign that failed to warn of harmful side effects not barred by learned intermediary rule from suing the manufacturer directly.

II. PERSONS TO WARN: 
Purchasers, users, and persons who foreseeable will be injured or endangered by use or exposure to the product
Read and Heed Rule

A seller is entitled to assume that if it provides adequate warnings, that those warnings will be read and heeded by consumers.

Jdx - Rebuttable Presumption


III. EXTENT OF DUTY TO WARN
Manufacturer must provide a written warning conveying reasonable notice of the (i) nature, (ii) gravity, and (iii) likelihood of known or knowable side effects. (reasonably foreseeable test)
Necessitates a warning "comprehensible to the average user and conveying a fair indication of the nature and extent of the danger to the mind of a reasonably prudent person."
An adequate warning cannot absolve responsibility for an unsafe design.

Uloth v. City Tank Work - declined to adopt a rule permitting warnings to absolve a manufacturer for responsibility for the safety of the product because many ppl have no choice about what product to use and a warning would not be effective when consumers have instinctive reactions.
IV. CAUSATION: Insufficient Warning must be the source of the injury

Presumption that if there was adequate warning, the user would have followed it
Healthcare Provider Exception

Cafazzo v. Central Medical Health Services – doctor is not at fault when they sell a defective device made by someone else, when it is incidental to the services they provide.

Four part test:

1. On which members of the marketing chain are available for redress

2. Whether imposition of liability would serve as an incentive to safety

3. Whether the supplier is in a better position than the consumer to prevent the circulation of defective products

4. Whether the supplier can distribute the cost of compensation for injuries by charging for it in his business
§ 402A Comment K: Blanket Immunity for Prescription Drug Companies
Approach 1 (CA): Blanket Immunity

As long as a drug is designed as it best can be at the time, and it’s approved by the FDA, and it provides a benefit and information about the side effects, it will not be defective in design.
McDaniel v. McNeil Labs - applied comment k, prescription drug case. A woman was rendered permanently comatose after being given doses of a prescription drug during surgery.  Since the drug had been approved by the FDA, it is, as a matter of law, not defective nor unreasonably dangerous, in the absence of proof of inaccurate, incomplete, misleading, or fraudulent information furnished by the manufacturer in connection with such federal approval.
Approach 2 (Majority): Case by Case Adjudication

Restatement 3d Section 6(C): A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to its foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients.

Brown v. Superior Ct. - A drug that is properly manufactured and accompanied by an adequate warning of the risks known to the manufacturer at the time of sale is not defectively designed as a matter of law.  
P is first req’d to plead CET; D then may raise Comment K as an Affirmative Defense

The comment will except a prescription drug manufacturer when it is shown that:

1. Properly manufactured and contains adequate warning

2. Its benefits justify its risks

3. The product was at the time of manufacture and distribution incapable of being more safe

Freeman v. Hoffman-La Rouch, Inc. – woman took accutane and got health problems

Too many warnings would trivialize the rule -- cause no one to read.
Defenses to Strict Products Liability

Comparative Fault or Comparative Causation

Daly – drunk driver not wearing a seatbelt is subsequently flung out of the car when the door opens during a crash. The closing mechanism on the door was faulty. Door was not locked; if it was the door wouldn’t have opened.
 

Plaintiff's Misuse: Warnings Context

Hood v. Ryobi America, Inc - P removed blade saw guards to cut thicker lumber despite warnings against it. P appealed a SJ against him, saying that the warning did not say the consequences -- the court denied relief bec the price of the additional warning was not just the ink, but also the discouragement of consumers to read a longer warning label.

Open & Obvious Hazards

Treated differently if it the CoA is based on design or warning.

Design: An open and obvious argument does not operate as a defense. The hazards we want designers to avoid, in fact entail hazards that people may be aware of but ___ nonetheless.

Warning: An open and obvious argument does not as a defense (anymore), but it operates to defeat the prima facie case, such that the defendant should not have needed to warn.  An open and obvious hazard operates as its own warning. 

In general, courts hold that products do not embody warning defects if the danger is apparent to the ordinary user. 

Product Modifications

"a manufacturer has a duty to warn of the danger of unintended uses of a product provided these uses are reasonably foreseeable"
Damages

Plaintiff must allege injury, permitting recovery in damages or injunctive relief.

Pecuniary: economic losses (eg, Lost earnings, medical expenses, cost of custodial care such as nursing)
Non-Pecuniary: physical and emotional consequences of an injury (pain and suffering, loss of ability to engage in certain activities, hedonic damages)

General Damages: Non-economic damages for consequences that are difficult to quantify (pain and suffering, etc)

Special Damages: Economic damages readily calculable and idiosyncratic to the particular P (medical expenses or lost earnings)

Damages Available to Relatives

Loss of Consortium - where the V of the tort does not die

Available to spouse (sometimes to the children): it's the spouse's CoA

Loss of Services
Economic value brought to the household

Loss of companionship, comfort and sexual services

 

Wrongful Death statutes - where the V dies

Typically not a separate CoA, but rather statutes allowing relatives to recover beyond the death of the V (at common law the tort CoA dies with the V). Principle difference is in the amount of damages.
Some jurisdictions do not permit survival actions

 
2 Approaches:
1. Survival Type Claims: these permit the decedent's estate to bring suit. Fewer states follow this approach.
Damages are usually measured by decedent's future discounted earnings less decedent's personal expenses.
Medical expenses (before death); and burial expenses usually recoverable
Note that non-pecuniary losses are usually not available.
The most significant loss, loss of life itself, is generally not compensable.

2. Loss to close relatives (usually children, spouse, sometimes parents). This approach to wrongful death is more common.
Persons entitled to bring suit are defined in the statute. The CoA is usually available only to close relatives
Usually surviving children, spouse, parents have standing
Note that a D whose actions cause death of a decedent who leaves no close relatives causes no legally compensable damages.

 

Compensatory Damages

"Make whole" is the general rule of tort damage recovery.

Damages awarded to P to put P in a position she would have been in but for the D's tortuous act. 

Equal the value of actual harm caused by the D

Available in all legal theories
A.  Medical expenses: (a) past, including time up to trial; and future, discounted to present value.
A. Economic damages: 
1. Lost (past) wages / income: Must be proven, and may include up to the time of trial

1. Anticipated lost future income, discounted to present value

a. Expected lifespan

b. Mortality table by race, gender, age, income ground establish guidelines

c. Expert testimony often needed 

A. Pain and Suffering: including pain and suffering, worry and anguish, grief
A. Hedonic damages: loss of enjoyment of life

Punitive Damages

Damages designed to punish.

Awarded only if D's acts have been willful or wanton.

Serve to punish or provide extra deterrence to a D. Value varies according to the gravity of the D's conduct and the amount of money thought necessary to have the intended effect on the D.

Available if the D acted with a bad motive such as ill will or a desire to harm, typically in intentional or recklessness cases
This is an add on.
Punitive damages are available for assault and battery where the acts complained of were committed with malice, willfulness, or wanton and reckless disregard of the rights of others.

Jurisdictional Approaches: (1) Express or (2) Implied Malice

Implied or Imputed malice - when a person intentionally does an act which naturally tends to be injurious

Peete v. Blackwell – D, doctor, hit P, nurse, during operation on a patient.  D had only been yelling profanities in addition to hitting.  Ct held that there was sufficient evidence such that the jury could find malice, willfulness, wanton, or reckless behavior.  (Tangent: Assault & Battery do not require showing of nominal damages)
Shugar v. Guill – Ct refuses to accept Implied Malice, and holds that there was insufficient evidence to show express malice when both the P and the D had similar bad acts toward each other (stealing coffee, bear hugging, fighting) and P had somewhat baited D into the act.
Excessive Punitive Damages – Constitutional Limits

BMW Guideposts

1. The degree of reprehensibility of the defendant's misconduct 

2. The disparity between actual and punitive damages – RATIO
 (BMW too much at 500/1 – suggestive that it turns on 10/1)

3. A comparison of the punitive damages awarded and other civil or criminal penalties that could be imposed for similar conduct
What would be the maximum fine the state would impose had they brought criminal proceedings?

BMW gives us 3 guideposts for a SINGLE punitive damage award on top of what the state already requires
Multiple Awards as Grossly Excessive for Due Process Considerations

Substantive Due Process Haslip considerations:                       

1. the degree of reprehensibility of the D's misconduct

2. The profit earned by the D from its misconduct

3. The D's financial position

4. Criminal sanctions, if any, imposed for the same conduct
Haslip progeny sets out a series of factors to help courts, on appeal, evaluate whether MULTIPLE damages for the same D for the same conduct are Constitutionally permissible.
Nominal Damages


Awarded in intentional torts (negligence requires proof of damage) when P suffers no actual damages, but has made out a case not requiring proof of damages & where P has no actual damages.

Token amounts signifying that the D committed an intentional tort

[eg, to keep away adverse possessors, spit on back in court]
Joint Liability and Contribution

Where two parties by their separate and independent acts of negligence cause a single, inseparable injury, each party is responsible for the entire injury.
Ravo v. Rogatnick – affirms J&S liability for two doctors who had each indepently acted negligently towards the baby.  

Comparative fault and J&S liability are compatible with one another.
When one party is at fault intentionally and one negligently, how is loss allocated?

Where the Tortfeasor is present:

Jurisdictional Approaches:

1. Formally cannot compare intentional/non-intentional fault 
2. Although formally cannot, a jury may be allowed to allocate loss between the two (Blacovic)

Allocating to a Non-Present/Fictitious Tortfeasor (Phantom Tortfeasor)

Jurisdictional Approaches:

1. Permits the jury to assign fault to the unknown assailant.

Bencivenga v. JJAMM, Inc. – refuses 

2. Permit juries to assign fault to non-parties.
In these jurisdictions, absent a rule of joint and several liability, the P cannot collect on the portion of liability assigned to such a non-party.

Settling Tort-Feasors

Major complications when some of the J&S tort feasors settle but others do not.
