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What is a tort:
You commit a tort when your conduct injures someone’s interests in a way that the legal system treats as requiring a remedy. Can commit torts against:
1. Persons

2.  Property

Tort law is state law

I.  Intentionally Inflicted Harm (Intentional Torts requiring injury)
· Three requirements
· An act

· Done with intent

· Resulting in legally recognized injury to the plaintiff

A.  The Requirement of an Act

· Act:
in common law, before a person may be held liable in tort, ordinarily he must “act”

· an act is a voluntary contraction of muscles

· Restatement 2d, Section 2:  act is an external manifestation of the actors will

· Duty:
no duty to act
· No duty to look out for another

· Restatement 2d, Section 314:  the fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action

H:
Prof is following a father pushing a baby stroller, a toddler is following the father and stroller.  The child steps into the street and the prof sees that a car is coming head-on toward the child.  The Prof could have saved the child at no cost to himself.  However, he does nothing and the child is killed.  

THE LAW SAYS HE HAS NO DUTY TO ACT (Nockleby 8/22)

Supposing that he was the child’s kindergarten teacher?  Does he then have a duty to save the child?  This would fall under an exception because as the child’s teacher there is some responsibility implicit in that relationship.

H:
Prof watching as a child falls face-first into a mud puddle.  The child drowns.  THE LAW SAYS HE HAS NO DUTY TO ACT

Even if he is actively watching the child drown, even counting down on his watch, etc. he has no duty to act. (Nockleby 8/22)

· Cases

· Sullivan v Atlantic Federal Savings and Loan Assoc. p19—no duty cuz no act
First, was there an intentional tort?

Was there a Battery?
· Rule:  an actor is subject to liability to another for battery if
· He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such contact, and
· A harmful contact with the person of the other directly or indirectly results
· Act:
see above (an affirmative act—not omission, non-act, or failure to act/ if there is no act, then there is no duty)
· Intent:  Deliberate design to do something
· Intent to cause harm

· Intending to make physical contact (Vosburg v Putney p21) (White v University, p35) Policy:  as between 2 innocents the one at fault should pay
· Knowledge with substantial certainty that harm will result (Garrett v Daily p 25) (knowledge w/substantial certainty is intentional harm)
· Transferred intent (Hall v McBryde/ note case p24—intent can be satisfied if you intend to injure one person and injure a 3rd party instead) (Rubino v Ramos/ note case p24—intent can not be transferred, ct. viewed under negligence cause of action where the P owes D a reasonable standard of care// negligence is taking unreasonable risks)
· If the intent is the intent to help, that is irrelevant, still an intent (Clayton v New Dreamland Roller Skating Rink/ note case p24)

· Forseeability not an issue, does not matter if consequences were not foreseeable (Caudle v Betts/ note case p24) Policy:  as between 2 innocents the one at fault should pay
H:  Study Questions No 3 (handout)

Hague hates Bob and shoots an arrow at him attempting to hit him.  Suppose he hits Robert instead.  Does Robert have a cause of action?  

Yes, battery under Transfer of Intent.

H:  Study Questions No. 5 (handout)

We have a classmate who is not good at closing his mouth while eating.  He is eating and talking to you and spews food all over while talking, food is flying everywhere, and food flying from his mouth, hits you.  Battery?  

There is an act of chewing food with mouth open while talking.

There is a contact of food with your face.

No intent to hit you OR to injure you.

However, suppose you told him that he spews food all over your face and he continued to do it?

· Contact

· Contact:  this element does not have to be personally committed by the tortfeasor.  For example the Prof addresses Ryan, asking him to ‘take care’ of Jessica for him while handing him a baseball bat.  If Ryan attacked Jessica with the bat as per the Prof’s instructions, this situation would establish contact even though the professor himself did not make contact with Jessica
· Offensive contact (McCracken v Sloane/ note case p37—P sued D for smoking cigars, P was allergic to cigars, court dismissed suit ) (Cohen v Smith/ note case p38—woman w/religious beliefs that men could not see her naked, told hospital of such, while she was giving birth a male nurse came in and saw her and touched her, liable for battery)
· Restatement:  contact is offensive if it “offends a reasonable sense of personal dignity”

· Contact can be satisfied when it is contact with an object closely associated with one’s person (Fischer v Carrousel Motor Hotel/ note case p38—P was at a business lunch and an employee grabbed the P’s plate and screamed that a Negro could not be served there) (Holdren v General Motors/ note case p38—verbal greeting and tapping on the shoulder with a piece of paper not offensive) (Respublica—guy hitting a man’s cane is contact)(X v Y—guy hitting a man’s horse is contact) (Morgan—hitting anything from plaintiff’s hand or touching anything connected with his person satisfies contact element if done in an offensive manner)
H:  Prof grabbed a students hand, does this constitute battery?

H:  Prof hit a guy on the back (a pat on the back), does this constitute a battery? 

Under Vosburg, both of the above H’s would be considered battery.

Exception:  Intent is actually based on a “social norm” that is referenced by the court; the court is really the final word (the arbiter) on what is considered “offensive.”  In both instances above (the two H’s) even if the person receiving the contact found the contact to be offensive, the court would likely rule that the contact was not offensive as both are often used in customary greetings in this country. 

H:  person coming in and brutally attacking professor with a chair.  What if he ran away and the attacker missed?  What if it looked like the attacker was going for someone else, would they have a cause of action?

H:  what if someone (male or female) that Matt did not find particularly attractive patted him on the butt?  Is that offensive?  What if Matt was on the football field all suited up for play and one of his teammates patted him on the butt?  Offensive?  (prolly not due to the nature of the game)

· Defenses

· Consent :  Privileged by Consent

H:  Study Questions No 6 (handout)
Touch football game, one very large, very burly competitor jumps over the defense and tackles the very small female quarterback Griselda.  Is competitor liable to Griselda for battery?

What if the competitor said, “I forgot myself for a moment”?

· Exception 
· Sporting events (Hackbart/ Note Case p 28—football player, acting out of anger and frustration, but no intent to injure, hit another player in the back of the neck so hard that they both hit the ground) (Gauvin v Clark/ note case p 27—hockey player butted another player in the stomach with his hockey stick)
· Court adopted a recklessness standard—recklessness sits between intentional and unintentional harms (worse than negligence, less bad than intent)
1. have to establish battery

a. act

b. intent

c. contact

2. PLUS have to establish reckless disregard for safety (because during a sporting event the battery is privileged by consent).
· Policy

· Incentivize sportsman like conduct

· Disencentivize extreme behavior & self help

· Incentevize competition

· Administrability of the opposing rule

· Not defenses

· Infancy is not a defense (Vosburg, Putney and Ellis v D’Angelo/note case p 27—P babysitting 4yr old who pushed her to the ground and injured her)  Policy:  as between 2 innocents the one that caused the harm should pay
· Insanity is not a defense (McGuire v Almay p30—insane actor capable of forming intent and where their liability is not the source of that intent is liable)  (Polmatier v Russ/ not case p 34—insane guy beat and then shot his father in law and then was found naked in the woods, not found criminally guilty but was found civilly liable based on Seals v Snow) (Seals v Snow/ note case p34)   Policy:  as between two innocents/ liability should rest on fault/ economic incentive to get their caretakers to take better care of them/ administrability of the one at fault should pay much better as people would try to feign insanity, etc./ moral incentive that the one with the money should pay for their harms
Policy against:  in fault based liability the actor should actually be blameworthy, insane cannot be blameworthy/ rule being applied is archaic and rigid and should evolve as we evolve

· Battered Woman’s Syndrome:  a battered woman is one who is repeatedly physically and emotionally abused by a man in an attempt to force her to do his bidding w/out regard for her rights

· In Giovine v Giovine p39 a new tort was recognized

· Cusseaux v Pickett p39 four part test was established

· Involvement in a marital-like intimate relationship

· Physical or physiological abuse perpetrated by the dominant partner to the relationship over an extended period of time

· Abuse has caused recurring physical or psychological injury over the course of the relationship and

· A past or present inability to take any action to improve or alter the situation unilaterally

· Curtis v Firth continuous tort of IIED/ Feltmeier v Feltmeier continuous tort of IIED

Was there an Assault?
· Two types of assault (p45)
1. an attempted battery

2. a threatened battery

· Rule:  an actor is liable to another for assault if 
· He acts

· Intending to cause a harmful or offensive contact with the person of another or a third person or an imminent apprehension of such contact
· I de S, p40 establishes the tort of assault where no physical injury results

· Establishes two important social goals

· Interest in discouraging batteries themselves by making tortuous the acts leading up to the contact with the P

· Interest in forestalling responsive violence

· Act

· Mere words do not satisfy the act/ must be coupled with action
H:  Prof walks up to student and says if it were not assize-time then I would run you through (with his sword) while waving the sword around.

Conditional threats are not assaults, so this would not be an assault.

However someone’s actions might belie their threats-if he made a swing at you with the sword then this would satisfy the ‘act’ regardless of what he actually said.  (Tuberville v Savage/ note case p43)
· Intent 
· Actor has to have the state of mind that he either is intending to create harm or KNOWING WITH SUBSTANTAIL CERTAINTY that imminent harmful contact or apprehension of contact will result.

· Imminent apprehension

· Person has to act in a way that creates an imminent threat of harmful contact
H:  Questions No 7

You have a really yappy dog.  Neighbor gets tired of the barking and calls you to yell at you, saying that he is going to come kill you.  You see him slam down the phone and head toward your house.

Assault?

He comes to the front door and knocks.

Assault?

He is outside your front door with a hatchet or a gun.

Assault?
if the guy is outside your locked door, you are not in imminent danger of being injured unless he has a crowbar or a gun (or some other method of getting through the door) and is actively attempting to come into your home.  

H:  duplicitous husband, wife divorces him and moves out, he comes to her apartment.  If he breaks the door it is an assault, if he just knocks, it is not.

· Threats of violence not an imminent harm(Dickens p43—D beat up P for 2 hrs and then told him he would kill him if he did not leave the state, ct. found that threat was not one of immediate harm) (Brower p43—several anonymous phone calls not imminent harm) (Itzen p 43—statements made not imminent threat) (Cucinotti p43—mere words insufficient to establish assault)

· Frightening behavior to one’s home is not actionable (Smith p43—guy tried to get P off property and told her he was going to nail shut her door, not actionable as the kid made no threat to her or touched her in any way

· Not necessary that the victim be placed in apprehension of instantaneous harm, sufficient if no delay (Vetter v Morgan, p44—kids spitting on woman’s van and threatening her late at night)

· Holcomb, p 44—husband still married to 1st wife, P threatened to kill her if she took him to court, P began getting phone calls and break ins of her apt with her clothes soaked in iodine, he went to her house and beat on her door trying to pry it open, court found assault
H:  terminator is on a playground and uses his hummer to run over a 5yr olds bicycle, the 5yr old runs at him flailing his arms and screaming, ‘I am going to get you.’  Just before the 5yr old gets to the terminator, a parent scoops the kid up preventing him from actually hitting the terminator.

Assault?

What if the terminator is laughing, clearly unafraid.

Assault?

YES.  Both these situations would be assault as all of the elements are proven.  The court DOES NOT CARE if that particular person does not suffer any fear, he just must reasonably believe that the child is going to hit him.  
· Policies behind shielding threats of violence

· threats are not in themselves harmful

· recipients of threats must ‘stiffen up’ and not seek solace from the courts for temporary emotional hurt

· role of imminence serves in distinguishing serious threats from threats that are less likely to create a serious risk of retaliatory violence

· victims of threats can take steps to protect themselves

· allow space for people to blow off steam

· fear that cts. Will be inundated with cases
Was there Intentional Infliction of Emotional Distress?
· Rule: an actor is liable if 

· The actor intended to inflict emotional distress or that he knew or should have known that emotional distress was the likely result of his conduct
· that the conduct was extreme and outrageous, was beyond all possible bounds of decency and was utterly intolerable in a civilized community
· generally the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor and lead him to exclaim, “outrageous!”

· things that effect this are:

· power relationships (McGrath p49)

· special vulnerability of the victim (Corbett p49—psychotherapist initiated a 12 year sexual relationship with his client who suffered from problems from childhood sexual abuse and never referred her to another physician) (Dawson p49—bill collector outrageous when P had MS)

· that the actions of the defendant were the cause of the plaintiff’s distress
· that the emotional distress sustained by the plaintiff was severe and of a nature that no reasonable man could be expected to endure
· the distress must be reasonable and justified under the circumstances and there is no liability where the P has suffered unreasonable ED, unless peculiar susceptibility

· jury to determine what is reasonable

· Agis v Howard Johnson p46—P was fired in front of all her co-workers as someone was stealing, established the separate tort of IIED

· Parasitic Damages

· Before ct. recognized separate tort for IIED, could collect damages for emotional injury  suffered parasitic to another tort such as battery (Bouillon, p50—gas meter reader forced his way in to read the meter and left the door open, the pregnant woman who lived there suffered chills and the next day miscarried and suffered extended illness, was allowed to recover damages for IIED parasitic to tort of trespass) (Fisher p50—was able to recover damages when plate was taken away from him, Negros were not to be served) (Dawson, p50--was not able to recover damages when clerk called him racial epithet during a dispute)
· Termination—manner of termination may satisfy outrageousness
· All the cases cited say this is not established p50, no 5

· Race and gender abuse in employment (Alcorn p50—P truck diver told supervisor something and the sup insulted him and fired him) (Contrerus p51—employee not free to leave stuck with people who racially insulted him) (Hogan p51—female P recovered after D screamed at her, sexually touched her and threatened her with a knife) (Pavlik p51—D’s persistent notes, sexual comments, insistence on meetings to discuss sex and lewd behavior PRIMA FACIE establishes outrage element) (Taylor p51—P recovered for one single slur from high ranking sheriff) (Patterson p51—not able to recover when stared at black employee, gave her more work and required her to dust and sweep) (Vance p51—hanging a noose above desk and other similar racial discrimination not held to be outrageous)

·  Harris p51—supreme ct establishes that no demonstration of suffering need be proven by P’s alleging sex harassment/ P was harassed by company president including things like telling her to go to Holliday inn in order to negotiate a raise, asking her to get coins out of his front pants pocket, telling her she was a dumb ass woman, etc.
· Context where the tort is invoked

· Threats of violence

· Bill collectors

· Blackmail, threats to embarrass

· Children, pregnant women

· Repetitious phone calls

· Following
· Liability to bystanders (parallels transferred intent for assault and battery)

· Where the D’s outrageous behavior is directed at a 3rd party the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

· To a member P’s immediate family who is present at the time

· To any other person’s present if distress results in bodily harm
· Common carriers—lower standard than outrageous (higher standard of care)
· Common carrier or other public utility is subject to liability to patrons for insults that reasonably offend them, inflicted by the utilities servants while working  (Gillespie p54—person gave $.25 and asked for change and the attendant yelled at her calling her a deadbeat, etc.)  (Haile p54—large woman riding in a railcar recovered for when the conductor told her that a big fat woman had no business riding in the first car)
· Retailers—yes and no (Meyers yes/ Slocum no, Turner no)

· Public figures required to meet a higher level than ‘outrageousness’

· Must show in addition that the publication contains a false statement of fact which was made with knowledge that the statement was false or with reckless disregard as to whether or not it was true

Was there False Imprisonment?
· An actor is subject to liability to another for false imprisonment if

· If he acts intending to confine the other or a third person within boundaries fixed by the actor

· His acts directly or indirectly result in such confinement of the other

· The other is conscious of the confinement or is harmed by it

· Act

· Intending to confine the other

· If the actor by force, or threats of force or by exerting legal authority compels another to accompany him from place to place, this is confinement (Griffin p58—D’s at a train station w/P and she missed her train as one of the D’s took her suitcase, she had no other way to get where she was going so she went with them, they got into an accident and she was injured.)

· Confinement can be satisfied by an overbearing of will (McCann v Walmart p55—P’s confined then kept at Walmart by employees because they mistakenly thought the boy had been caught steeling there)

· Can not be satisfied by fear of discharge from at-will employment (Vassallo p59—firefighter not confined when he had an altercation with a female clerk and then sup called him into an hour long meeting, suspended without pay for sexually harassing the clerk)

· Other is conscious of the confinement or is harmed by it
· Shopkeepers Privilege—affirmative defense

· Merchant must show that the detention

· Was based on a reasonable belief

· Was accomplished in a reasonable manner

· Was for a reasonable amount of time

· Problems with racial profiling (Guijosa p59—Latino customers accused of stealing baseball hats)

Was there Stalking?
· Video:  (guy messing with girl parked on Grand Ave., stalking or not?)

· A person is liable for stalking if he proves all of the following elements

· The D engaged in a pattern of conduct the intent of which was to follow, alarm, or harass the P.  The P is required to support allegations with independent corroborating evidence

· As a result of that pattern of conduct, the P reasonably feared for her safety or that of immediate family member

· One of the following

· D made a credible threat with the intent to place P in reasonable fear for their safety (immediate family member).  P clearly demanded that the D cease and the D persisted

· The D violated a restraining order

· Nockelby’s def.

1. pattern of conduct-TERM OF ART

a. series of acts

b. over a period of time

c. evidencing a continuity of purpose

2. with the intent of that pattern to follow, alarm or harass (harass-TERM OF ART) the plaintiff

Harass

a. knowing and willful course of conduct

b. directed at a particular person to seriously alarm, annoy, torment or terrorize

c. no legitimate purpose

d. must cause a reasonably person emotional distress

e. must cause substantial emotional distress

Note that the definition of harass contains ‘knowing and willful’ which is very similar to the definition of intent.  However, the purpose of ‘harass’ is much different from the knowledge with substantial certainty that is required for ‘intent’.  With intent, you know or should know that a reasonable result will follow, for example, in Garret v Daily, the 5 year old knew that Garret was attempting to sit in the chair and if he moved it she would probably fall down.  With harass, the knowledge is that you know and are actively engaged in the behavior on a repetitive basis.

3.  reasonable fear for safety  (notice used fear and not apprehension of/ so have to prove fear)(reasonable is what ordinary people would fear)

4. Either

a. Violate a restraining order OR

b. Threat

i. Credible threat-TERM OF ART

1. verbal or written threat, or threat implied by pattern of conduct

2. intent and apparent ability to carry out the threat

3. reasonable fear for safety

ii. Intent to place plaintiff in fear

iii. Clear and definitive demand to stop

iv. defendant persists

II. Intentional Interference with Interests in Property

· Key torts mediating these interests

i. Trespass

ii. Nuisance

iii. Negligence

iv. Strict liability for another’s abnormally dangerous activity

Was the intentional tort in relation to Real Property?
Was there a trespass to land?
A. Trespass to land—created for interference of possessory interest in the property
· One who recklessly or negligently or as a result of an abnormally dangerous activity, enters land in the possession of another or causes a thing or third person so to enter is subject to liability to the possessor if…the presence of the thing…upon the land causes harm to the land or the possessor (restatement)

· Affirmative act

· Intent to enter

· Intent must be that the actor acted voluntarily or w/substantial certainty

· Does not have to intend to trespass, just needs the intent to act which results in the trespass
· Snow v City of Colombia, p62—city’s pipe broke and water went into Snow’s home damaging it, Snow’s contended that intent was unnecessary; the act complained of is the immediate cause of the damage regardless of intent, but the court stated the they must prove that there was an intend to do the act which caused the trespass

· actual entry on land of another

· Damage results (this is not required of all jurisdictions)

· Damage must be caused by the trespass

· Innocent trespasser

· The innocence of the trespass is taken up in damages (Barnes p65—D bought rights to cut trees and the seller told him generally where the property line was but was wrong, and the D cut trees on the P’s land)
· Entries onto the land of another that are not considered trespass (not a defense, just not a trespass)

· State v Shack p66—social workers privileged to enter the land to provide necessities to the migrant farm workers

· State v Shack stands for

· A worker and his family have a right to receive visitors

· Press must not be denied reasonable access

· Police are privileged to enter property if they have proper grounds to arrest

· In an emergency someone who trespasses is privileged to do so (Ploof v Putnam p144—P was in peril as a storm came up while he and his family were sailing and he docked at D’s dock to save his family and D unattached the boat and P’s family and property were destroyed) (Vincent v lake Erie p147—boat stayed docked in a storm and destroyed a dock and was forced to pay for the injury caused the dock for allowing it to stay

· Intangible intrusions on land including electromagnetic transmissions are not trespasses, unless they cause physical damage to the real property (san diego gas and elec. V superior ct p83)

Was there a Private Nuisance-created for the interference with the right of use and enjoyment of the property
· thing or activity that (a) substantially and (b) unreasonably interferes with the (c) possessors use and enjoyment of his land or an interest in land

· To prove that your use and enjoyment has been compromised, you have to prove that there was a substantial interference
i. There is a liability for a nuisance only to those to whom it causes significant harm of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose—restatement (Rodgers p85—church bell case)

· Dimensional test—if you can see it, it is a trespass, if you can not see it, it is a nuisance (Borland v Sanders Lead p71—rejects the dimensional test because they determine that environmental pollution can be really damaging// Borland explains the difference between nuisance and trespass)

· Nuisance—no hard and fast rule, but a balancing of interests (look at reasonableness to determine if there is a nuisance)
· Pig Farms v Residential Living, p84—allowed finding of nuisance even tho gravity of harm is outweighed by the utility of the conduct if the harm is serious and the payment of damages feasible without forcing the business to shut down

· Usual remedy to nuisance is an injunction provided the economic consequences are not “unsubstantial” and there is some benefit to the P from the injunction.  There must be damage to recover for nuisance. (in Boomer ct changes the rule and does not give injunction in favor of permanent damages on the policy argument of public welfare// there is a significant investment of $$ in the co as well as jobs, and the injunction would shut the co down./ Boomer had three options 1.  delayed injunction 2. immediate damages leaving open future suits 3. permanent damages )
· Restatement section 840D—fact that P has acquired or improved land after a nuisance came into existence is not in itself sufficient to bar the action, but it is a factor to be considered in determining whether the nuisance is actionable (Spur Industries p84—developer of subdivision located next to feedlot had to pay feedlot owner for cost of moving or shutting down)
· Nuisance action has been denied for halfway houses, etc. (Nicholson p85—denied injunction to neighbors of a halfway house)

· Zoning—just because use is legal (authorized by zoning) does not preclude from nuisance suit
Was the intentional tort in relation to Personal Property (trespass to chattels and conversion—the difference tween the two is the degree of deprivation/ has nothing to do with whether the dispossessed is aware of their dispossession or not)
Was there a Trespass to chattels? 

· Act

· Intentional interference

· With chattel of another

· Resulting in either dispossession of or damage to the chattel

· Hamidi v Intel p 85—sending spam email to his former employers employees/ ct found that this was not a trespass as there was no interference with or damage to the chattel (ct wanted to find the damage directly related to the chattel and not the business function)// compuserve won as they were able to prove that quantity of email caused impairment of their system; e-bay was able to win on Policy reasons that everyone else will start doing what this person was doing and then there will be an impairment of the system (deterrence of future harm)
· If the P could prove impairment they would win as the ct. is reluctant to put property lines on the internet

· Intel could have put up firewalls, ect. And the fact that they were unable to stop him was too bad for them

Was there Conversion (worse than trespass to chattels)
· Act
· Intentional interference

· With chattel of another

· Resulting in a significant deprivation of another’s property interest in the chattel (no longer can anticipate getting it back)

Were there any Privileges and Defenses to Intentional Harms?
· Defenses beat the prima facie case—establishing an affirmative defense is different that denying that a prima facie case has been established

· General characteristics of affirmative defenses

· D has burden of proving each element of the defense

· Defenses usually, but not always, defeat the entirety of the P’s claim (complete defenses to liability)

· Complete defenses are self-defense, defense of property, contributory negligence

· Incomplete defenses are privilege of necessity, comparative fault

· Defenses are triggered only if the P has established a prima facie case of liability

· Since defenses defeat prima facie case, expanding the circumstances under which a D may assert a defense necessarily cuts back on the circumstances under which a P may recover

Was there Consent?
· Two kinds 
· Implied consent—a judicially determined finding the persons acted in a manner which warrants a finding that they consented to a particular invasion of their interests

· O’Brian v Cunard p113
· Express consent—an objective manifestation of an actor’s desire (such as authorizing a physician to operate)

· Conditioned consent

· Ashcraft p109—P consented to a surgery conditioned on the use of family blood, doctor ignored this request and used general supply which was HIV+ // in this case consent was not a defense because the consent was conditioned, but can not recover if conditioned on a collateral matter (not relevant, like the doctor wearing red shoes)/ for conditioned consent P had to establish

· P’s consent to the operation was conditioned on the use of family blood

· D intentionally violated this condition while performing the operation

· P suffered harm as a result of the D’s violation of the condition

· Informed consent

· Bouvia v Superior Ct p112—every human being of adult years and sound mind has a right to determine what shall be done with his own body (recognizing concept of informed consent)// at one time lack of consent was battery and now it is more often treated as negligence
· No consent

· Bartling p112—D’s attempts to restrain the P from hastening his own death by disconnecting tubes etc., was held to violate P’s right of self determination

· In an emergency if a person is unable to give consent, unconsented touchings are permitted
· Kennedy p113—doctor held not liable when he punctured some cysts, without negligence and in good practice during an operation for appendectomy even though he did not have the patients consent (paternalism???)
· Mohr p113—doctor held liable when he operated on both ears, when the patient had only consented to the operation of one, even tho the left ear was more diseased than the right and the only time he had had a chance to inspect it was when she was under (autonomy???)
· Consent valid or invalid

· Hudson v Craft p114—young boxer consented to illegal street fight, battery prima facie, but defense of consent (two approaches, majority rule is that consent is invalid/ minority rule is that consent valid, but with an exception to protected classes); the consent was determined to be invalid in this case as the street fighting regulations were there to protect the class of person that the D fell into PATERNALISM)/ Policy to disincentivize fighting
· Consent procured by fraud, misrepresentation or failure to disclose

· Hogan p117--Husband and wife married for 15 yrs., separate, get back together and husband infects wife with genital warts and she sues, TC says no you consented, AC says consent to intercourse was no consent to be infected with disease

· Neal p117—husband cheating on wife, wife sues saying she only consented to sex based on his fidelity, nondisclosure of the affair vitiated her consent—ct said no, the affair did not affect the essential character of the contact itself

· Brzoska p117—dentist with AIDS did not disclose, absence of proof of exposure consent bars suit for battery

Was there a reason for Self-defense—absolute privilege
· If you are being assaulted you have the right to self-defense/ force used must be reasonable
· Courvoisier p118--When the D is excused from using reasonable force by shooting the P where he reasonably and honestly mistakenly though the P was attacking him
· Ct. must establish

· Objectively made a mistake

· Honestly made a mistake

Was there a Defense of Property?
· If you are present you may use such force as reasonably necessary to repel the intruder.  Can not use deadly force unless you reasonably believe that you are subject to a deadly threat.  Can not PUNISH the intruder.

· Katko v Briney p121—D set up spring gun to protect their abandoned farm house from trespassers, P broke in with the intent to steal and had half his leg blown off// ct held the D’s liable to the P because force used was unreasonable (the level of force permitted depends on what you are protecting/ if you are protecting people you can use greater force that if you are protecting property)

Was there Official Privilege?
· Tenessee v Garner p126—officer shot and killed unarmed kid, TN statute allowed this conduct, is the statute constitutional/ in this case it was found to be an unreasonable use of force—ct ruled that the statute was constitutional on its face, but it may no longer be used to authorize deadly force; an officer can only use deadly force to arrest when he fears for his life or the lives of those around him

· Federal Statute 1983—creates tort liability for an official who deprives a person of their constitutional rights

· Anderson v Russel p138—addresses the circumstance in which an officer claims he felt his life was in danger, but was mistaken// ct found for the officer, that a reasonable jury would have decided that the officer’s use of force was reasonable under the circumstances

· Traditionally, under common law, a person had the right to resist an illegal arrest, Koonce held that a private citizen may not use force to resist arrest by someone he knows is a police office performing his duties, regardless if the arrest is legal or not (p143)

Was there Privilege of Necessity—incomplete privilege

· Private Necessity
· Conditions for necessity

· Must be an emergency/ necessity to establish priv

· When discussing anything other than human life, the property that you are protecting had to be more valuable than the thing you are destroying (market value)

· Ploof v Putnam p144—boat owner fears for his and his family’s safety when boating and a storm comes up, moors to D’s dock (trespass), D releases him and the family are injured and the boat destroyed// not only are the P’s privileged to moor to the D’s dock during an emergency releasing them from any liability for trespass, but they also have a trespass action (trespass to chattel) against the D for releasing them from the dock when they were privileged to be there
· Vincent v Lake Erie p147—boat at a dock unloading, a storm comes up and the boat can not find a tug to get it out, the dock owners keep the boat at the dock and change the ropes when the ropes break to keep the boat from drifting out into the harbor and getting destroyed/ ct finds that even tho there is a privilege of necessity and the boat needed to be there, they must pay for the damage they caused the dock during the time they were privilege to use the dock

Was there an Unintentional Tort?
· Act done without knowing with substantial certainty that the result will follow, but with an awareness that your behavior is creating an unreasonable risk

· Negligence and strict liability are in constant tension

A. Negligence—B arguments (LESSER LIABILITY)
· If you act, and your act causes harm and you acted unreasonably under the circumstances, you are presumptively liable

· It is fair to assume that any case of unintentional harm is treated as a negligence tort
· Children held to reasonable child of their age standard, except if they are operating adult machinery or engaged in adult activity (Mastland v Evans p29—child under 3, so could not be held liable) (Ellis p29—kid of 4 held not liable for neg shoving the babysitter, as found that a 4 yr. has not at that age developed the mental capacity for foreseeing the possibilities of their inadvertent conduct which would rationally support a finding that they were negligent)(a few states hold that kids below a certain age-6 or 7-are presumed to be unable to comprehend risk sufficiently to be held negligent and hold a rebuttable presumption for those from 7-14) (Goss p 30—17 yr old skier not held to adult standard as skiing a sport for all ages/ 18 is the proper age of majority…)
· Reasonable care—Brown v Kendall p5—guy trying to separate fighting dogs and unintentionally hits other dog owner instead; TC says strictly liable unless D can prove extraordinary care/ AC says that D is liable when P proves D did not exercise ordinary care (landmark opinion in establishing the fault principal-negligence theory)// Also Harvey v Dunlop (state courts already reaching the same decision—one kid put another’s eye out and the ct would not allow liability as there was no fault)

· Vaughn p12—Ps had to show negligence (guy operating rr in accordance with statute not liable unless he was acting negligently)

· River Wear Commissioners p12—Ds boat wrecked in a storm, occupants had to abandon it, after it was abandoned it crashed into a dock.  Ds were found not liable in the absence of proof of negligence
· Emergency doctrine—person confronted with a  sudden unforeseeable occurance, because of the shortness of reaction time, should not be held to the same standard of care as someone confronted with a foreseeable occurance (Levey p31—woman rear ended a car when the car suddenly stopped in front of her)// some courts do not recognize this doctrine as they say that a RPP standard under the circumstances takes that into account
B. strict liability—A arguments (GREATER LIABILITY)

· If you act, and your act causes harm, you are presumptively liable
· Any person that can not meet the reasonable person standard is strictly liable for any of their torts (that is half the population that can not meet the reasonable person standard) Vaughn v Menlove p 26 & p32—guy not so smart, stacked wet hay, burned neighbor’s land, because he was not so smart, he could not meet the reasonable person standard/ that did not matter to the court, he was found liable, so for him the RPP standard makes him strictly liable)//  

· Holmes says this does not matter as this does not make his harms any more manageable for his neighbors 
· One cannot except as exculpation anything less than a total loss of consciousness (Roberts p27—driver had stoke before he drove, and then set off to drive, he was able to manage the car in some manner/ was not off the hook even though his stroke affected his consciousness, he was still required to act reasonably under the circumstances)/ (Bashi p 27 where D rear ended a car and then continued on hitting the P’s, saying that she just freaked out—as between an innocent passenger and an innocent fainting driver, the one who caused the harm should pay)/ However precedent does hold that generally a driver who is suddenly stricken by an illness rendering the driver unconscious, is not chargeable with negligence 
· If children are operating adult machinery or engaged in adult activity, they are held to adult RPP (Dellwo p30—12 yr old driving a motor boat held to adult standard) (Stevens p30—14yr old driving student held to adult standard during his first driver’s lesson) 
· Powell v Fall p10—guy cruizin in his machine, according to statutory requirements, that shot sparks which ignited P’s property, ct found that being in accordance with stat regulations and not negligent, does not bar you from liability-Strict liability// the statute does not immunize as the language of the stat left cause of action in common law open and does not include the standard of care (ct used A arguments to buttress their case/ person who uses a dangerous machine and causes damage should pay, person who is getting benefit from machine should not be able to externalize costs)—did not introduce SL to motor cars as they are not run for profit

Was the actor Negligent?
· Holmes lectures p13— issue of liability distinct from damages

· need to study someone doing something where if someone was hurt would person be liable.

· Two theories

· Austin—positivism (law sanction from departure from rule/ only liable if you are personally morally blameworthy)/ Holmes puts this aside

· Strict liability (absolute liability)—at common law you act at your peril, just need to know if act was voluntary or not/ you are liable if the horse runs over someone, because the act of riding the horse was an act-regards not if the horse was startled, etc.  He puts this aside for two reasons:

· Precedents

· Contrary to logic-policy 

· must be consistent, under strict liability you will be responsible even if it was someone else’s fault, because you can always go back one step further to establish liabilty 

· core insight—real reason not liable for remote circumstances is because they are NOT FORSEEABLE (liable if you could forsee the injury that occurred.

· explaining key principle of neg tort

· key rationale of the neg theory

· liable if you forsee

· Putting default where losses lie/where they fall, except 

· Judicial machinery should not be put into motion unless the cost of shifting the loss some clear benefit is to be derived from disturbing the status quo.

· In absence of foresight, no more reasonable to shift the loss than if one is struck by lightening forcing them to pay damages.

· If you act, act causes harm, you acted unreasonably and could foresee that some harm could result, you are liable.  Unfair to shift losses if one can not foresee the harm.
A. Negligence prima facie case (P has the burden of proving) In general negligence consists of breaching the duty to act toward others as a reasonably prudent person would act under the circumstances:
a. Negligence is the failure to use ordinary or reasonable care
Was there a Duty:  when people act everyone owes everyone else a duty to act reasonably under the circumstances.  In general everyone owes a duty as a Resonably Prudent Person when he acts, not to create an unreasonable risk of foreseeable harm…to a class of persons of which P is a part (foreseeable P—Palsgraf p267)
Is there an act?  If so then the duty is to act as a reasonable person.

If there is not an act, is there a duty (ie. An exception to the rule that no act no duty)

· Reasonable person—Ds conduct is the critical determinant and it is judged against external and objective standard rather than subjective ability// a RPP would have acted differently than the D did or a RPP would have taken a different precaution
· Exceptions p25/ Holmes
· When one has a distinct defect that all can recognize it as making certain precautions impossible (expecting a blind man to see at his peril)
· An infant of very tender years is only bound to take the precautions of which an infant is capable
· Insanity is a more difficult matter to deal with and no general rule can be laid down about it

· Also sports--later

· Stewart v Motts p22—P asked ct to use higher standard of care in the handling of gasoline and the ct refused sayin there is only one standard of care in neg, the standard of reasonable care

· Common carriers (held to higher standard of care—exception is Bethel v NY p20, extraordinary care changes to reasonable care under the circumstances)(Stewart v Motts p22—people working w/gas not a higher duty—duty of reasonable care)

· Higher standard of care is asserted as to guns (Wood v Groh p23—15 year old son used a screwdriver to get to his fathers gun and ammunition and accidentally shot P)

· Unless a person has acted, a person generally has no duty affirmatively to act to aid or assist another—Harper v Herman p118 ( Herman invited friend on his boat one of which invited Harper, they went to a place to swim that Herman knew well and Harper dove into the water, hit the bottom and severed his spinal column—Herman was found to have no duty to warn Harper of the dangerous situation even tho he knew about it)
· We know from Holmes—only have duties when you act with foreseeability/  everyone who acts, owes a duty to act reasonably under the circumstances only when you foresee risks to another
· No duty when you do not foresee the possible consequences—Adams v Bullock p39, kid going over bridge carrying a length of wire swinging in over the side of the bridge hits the overhead wires of the trolley below and was burned
· Contra Braun p40—where exposed wires over an abandoned lot that was being built on electrocuted a carpenter, in this case someone coming into contact with the exposed wires was foreseeable

· At CL, it used to be that one who innocently injured another had no duty to aid—Union Pacific p122, no duty to aid person trespassing on tracks injured by train
· Distinction between

· Misfeasance

· Fucking up when you act

· Non-feasance

· No-act

· Moch Case p130—water co is alleged to have breached a duty to supply water// Cordozo holds that the water is a benefit.  The failure to prove water is merely a denial of a benefit.  He is saying that even tho they are acting their acting is to the city, but not the plaintiff.

· No duty to unforeseeable P—is this a foreseeable P?
· Is the P within the risk—must show that foreseeable Plaintiff

· (Palsgraf p267—MOST IMORTANT CASE IN TORT LAW, guy running with a package was neg helped onto the train by train employees, the package was dislodged as he jumped onto the train and it exploded injuring a P a good distance away on the train platform, the ct (CARDOZO) held that the P being so far away was not a foreseeable P from the dropping of the nondescript package as only persons in the immediate area being injured were foreseeable, the dissent (ANDREWS) said that should not have to establish P within the risk, just that there was an act, a risk and an injury with the limitation being the directness test)

· Same question as the statute establishing breach question

· So rule is that in order to have a cause of action for neg, the P has to show that she is a person within the scope of the risk run by the D

· Nitroglycerine case p275—unmarked package arrived at Ds home and Ds servants were killed when they tried to open it and it exploded, for the property damage the Ps did not have to show neg but for the dead people the P had to show neg (limiting Palgraf to notice grounds only)

· Exceptions to no duty rule—When there is an exception, it flips back to the general negligence duty
· special relationships

· with victim [Farwell p125—two guys out chasing girls Farwell gets beat up and his friend starts to aid but then leaves him at his grandma’s house; Kline]

· with actor who harms victim [Tarasoff p146—shrink did not tell Tatiana that her boyfiend was going to kill her, he did, ct held duty for phys to tell patients of reasonably probably threats
· Hedlund p156—child given cause of action when harmed during a violent assault on mother which had been communicated to shrinks
· Bellah p155—Tarasoff does not apply when patient kills themselves
· No duty when no knowledge of specific victim—Thompson, p156 juvy offender said going to kill someone in neighborhood, released into mother’s care and within 24hrs killed a kid in neighborhood, ct dismissed claim
· phys-patient—Reisner p152, 12yr old transfused with HIV+ blood, and doc never told her, she had sex with P 3 yrs later, 2 yrs after that doc tells her and she dies.  P is HIV+ and sues and ct holds doc had a duty even tho not patient/doc relationship
· Pate p153—doc operated on woman and knew condition is genetic and ct said he had a duty to patients child to inform her of possibility
· But, see Hawkins p153—no duty to husband of woman that was neg told no hep C by doc, also Ellis p155—no duty to wife who got TB from hubby neg misdiagnosed
· Also Clarke p153—no duty for procturing doc there to observe operation, no special relationship to P
· No duty for company paid phys to tell patients of signs of trouble when given a routine for insurance purposes—but Reed p153, ct says duty when serious condition

· No duty of phys to third party—Lester by Mavrogenis p154, phys no duty to warn patient of taking litheuim while driving or monitor 5 days after visit (duty is owed when injected with drugs known to affect driving ability// Conboy p155, no duty to children of patient when mother lost conciousness while taking a drug doc said was OK to take while driving// Albala p154—phys no duty to guy born with brain damage due to mothers botched earlier abortion

· But, Albala rejected in Renslow p154—where mothers neg blood transfusion screwed up invitro daughter causing huge problems ct found duty and Lough p155
· Also duty in Tenuto p155—father contracted polio from kid when doc did not warn of keeping open wounds away from child’s excrement for chance of catching polio

· actor begins, then discontinues assistance [Farwell p125]

· Haber p129—D participated in initiation ceremony where dead kid drank a whole lot, and the D had him brought to his room and checked up on him all night and heard him gargling but did nothing, ct held he assumed a duty by taking him to his room and checking up on him
· creation of dangerous condition (Simonsen p123—driver who knocked down a pole had an affirmative duty to warn others or try to fix the hazard tho not liable for creating the hazard) (tresemer p123—P seriously injured from birth control. Ct held duty to warn even if danger came out later than when the device was implanted
· Menu p123—guys car breaks down, he jumps into a cab leaving car there and Ps hit it and sue the cab co, the ct says cab not liable as no duty to Ps

· D’s actions have harmed another (even non-tortiously), and the other is helpless and in danger of further harm (Rest. 2d 322—If the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm the actor is under a duty to exercise reasonable care to prevent such further harm) (Maldonado p122—guy trying to board freight train, it bumped and he was thrown off and under the tracks suffering serious injury, ct imposed duty on RR) (CA imposes duty on drivers in accidents by statute)
· D promises assistance to avoid serious future harm to plaintiff; plaintiff relies on promise to her detriment (Morgan p124—sheriff offered to warn dead girl when they were to release a person who had threatened to kill her, they did not and he killed her, ct held liability would exist if P could show that the dead girl relied on the promise; Mixon p124—guy working at a rest told manager that wife was going to have baby and might call at any time for a ride to the hospital, the wife called 3 times, the manager never told the guy and ct held that manager was obligated to exercise due care in performing promise)

· Interference with another’s rescue attempt-- Soldano p129, requiring bar owner to allow rescuer to use phone, because his not allowing it interfered with rescue attempts
· Barnes p129—guy had heart attack at work and co-worker trained in CPR was ordered not to do anything by sup, sup was held to have interfered with rescue attempt

· Restatement p129

· Maldanado p135 ???

· Duty to report child abuse p143—many state statutes impose duty; the q is whether to imply a private right of action

· additional exceptions?  Eg Soldano p129—requiring bar owner to allow rescuer to use phone, because his not allowing it interfered with rescue attempts
· Landowners

· Two regimes of liability

· Common law—the scope of the invitation determines the scope of the duty (carter p178, where people invited over for bible study and attendee arrived and slipped on ice formed overnight and broke a leg)
· Trespasser

· Duty owed to Trespasser under the CL approach

· No duty owed w/r/t conditions on land

· Limited duty to refrain from intentionally, wantonly, recklessly injuring TP (Bennett p182—D walking his dog at night in closed park is trespasser and when limb of tree fell on him, the park was not responsible as was not intentional, reckless or wanton)
· And to warn where the O/O (many jurisdictions don’t follow this part)
· Knows of danger from conditions of or activities on land

· Knows a specific TP is about to encounter the danger

Key exceptions (high duties owed)

· attractive nuisance doctrine p184—designed to protect innocent trespassers (like children)

· Restatement p184

· Place where conditions exist is one that the possessor knows or should know that children are likely to trespass

· Condition is one that possessor knows or should know that could cause bodily injury

· footpath exception—vacant lot in a city where people cut across to get to a street, etc

· if the lot has a defect then the O/O has duty of care
· Licensee—no duty to inspect or to make premises safe, but O/O owes a duty to WARN if knows of dangerous conditions and knows licensee might encounter the danger

· Activities—where licensee is injured or damaged by some affirmative activity on the prop by the occupier the duty owed is one of reasonable care, Bowers p184
· Invitee—cts split on duty owed licensees w/r/t activities on land.  Modern trend to hold O/O to RPP standard///Owes an affirmative duty to Invitee to make premises reasonably safe.  O/O must exercise care to DISCOVER unsafe conditions.  Duty might be satisfied through warning, but duty may require active efforts by O/O to make safe
· Where the danger is open and obvious may be liable for harm (Tharp p183)
· Modern version—Abolish distinction between invitees and licensee (and sometimes TP)  O/O owes a duty of due care to each entrant—FORESIGHT is very important in establishing duty (Rowland p185)/(Heins p185-guy went to hospital to visit his daughter and slipped on ice at the front door and fell and injured himself)
· NO duty is owed to the trespasser to warn of the condition of the land—except action that willfully or wantonly injures TP

· Landlord liable in tort only if

· A hidden danger known by landlord and not tenant

· Premesis leased for pub use

· Premesis under landlords control, such as stairways

· Premises neg repaired by landlord

· Putnam p192—landlord liable to tenant when promising repairs and not doing anything

· Sargent p192—landlord liable where child killed because of steep staircase with inadequate railing

· Duty imposed on landlords toward tenants to provide adequate protection against criminal activity—landlord liable to woman assaulted in common hallway of the building, Kline p194

· Posecai p194—woman robbed in Sam’s parking lot (no liability)
Four different standards to determine duty:

· specific harm rule—aware of a specific imminent harm (presumption is that does not owe duty unless something is going to happen at that moment—this one is generally outdated and overruled)
· prior similar instances test—evidence of previous crime (foresight)
· totality of the circumstances—similar instances plus additional factors such as nature, condition and location of the land as well as any other relevant factual circumstances bearing on forseeability (could be liable if either prior similar instances or sufficient criminal activity to put the owner on notice)
· balancing test—balancing the foreseeability of the harm against the burden of imposing a duty to protect against the criminal acts of third persons  (only going to impose a duty if the probability is outweighed by the burden of providing the security)
· D drug store owed no duty to person injured in robbery—Williams p200
· Duty was owed to customer to protect from another set of customers—Iannelli p200

· No duty to comply with robbers requests when they are holding hostages or making threats to kill—Boyd p200 and KFC p201
· No liability for harm outside the premesis, except when harm so close to the highway that creates an unreasonable risk of harm to travelllers on that road—Largosa p193, guy forced to swerve by person gaping at bungee jumpers on a property off the side of the road, no liability because injury was not reasonably foreseeable// Lompoc p193, no liability for high school where man watching game by side of road while driving injured another
· Other Possible Affirmative Duties

· Via contract with another?  Not usually:  Moch p130—duty to provide H2O to city but no duty to the users of the water provided to the city, Strauss p131—duty to provide electricity to customers/ no liability to non-customers, Libbey p130—no recovery against water cos in fire cases
· But see Palka p136 [fan in hospital falls, pl sues maintenance co]

· Obligations created by statute:  creating a private right of action (Uhr p138—statute to test for scoliosis once a year, school failed to do it, kid had disease which progressed// no right to private action) 
· Duty to report crime—states have experimented with this, but largely unsuccessful

· Affirmative misrepresentations?  (Randi W p170—school districts misrepped that teacher was great when accused of sexual assault and forced to quit-school hired him and he sexually assaulted a student)

· Boon p165—office came to house on domestic abuse call and woman said husband not dangerous and husband then shot officer and officer sued saying would have donned vest, woman by saying not dangerous opened herself up to liability
· Pamela L. p166—woman left the house knowing husband would molest kids using the pool and told parents of kids safe for them to be there in her absence, the invitations and assurances created the special relationship which led to wife’s liability
· Gritzer p166—boyfriend of mother of child molesting playmate has duty to warn playmate’s parents based on Ds knowledge of danger
· But Eric J p166—family of child molester man hoped and believed that he changed his ways have no duty to warn woman or her son whose son was molested  

· Duty of adoption agencies to tell adopting parents child’s health information—Jackson, p166

· Negligent Entrustment (Vince p167—woman gave her grandnephew $$ for a car, knowing he was bad driver) 

· Knowledge

· Control

· No duty where parents co-signed a loan for drunk driving daughter—Peterson p170

· No duty for rental car co to look at driving record of sober driver—Osborn p171

· No duty for rental car co to give foreign driver rules of the road instruction—Lindstrom p171
· No duty on car dealer to check that purchaser had liability insurance—Liebelt p171

· Special circumstances—people owe duty in special circumstances in CA (Palma p172, truckdriver left keys in ignition of a really large truck overnight in a really bad neighborhood and this led to foreseeability of harm and therefor a special circumstance requiring a duty)
· Guns

· No duty for gunretailers for bullets stolen from their store—Valentine p172

· Duty, if you know or should know that person likely to use the gun dangerously—Kitchen p172, guy so drunk he could not fill out the forms to buy the gun himself and so retailer filled out forms for him and then guy immediately found and shot his x-girl
· Negligent entrust is related to neg hiring, retention or supervision p173
· Furnishing alcohol  (Reynolds V Hicks p173—hicks getting married, have a party, an underage relative drinks and then leaves and gets into an accident// social hosts found to have no duty to 3rd parties for accidents caused by intoxicated minors when they may or may not have provided the intoxicating agent)(there is a duty to 3rd parties for intoxicated minors if you are a commercial vendor that provided the booze)
· No duty for guests to protect against actions of other guests—Gilger p177 and Luoni p177

· Duty where D is responsible for a dangerous situation in which dangerous conduct is encouraged—Weirum p178, radio station had contest where kid reaches DJ first would win a price and kid who was chasing DJ ran someone off the road
· No duty where show depicted a scene and others attempted to re-enact the scene—Olivia p178
Was there a Breach:  P must show D breached the duty owed.  P must establish a specific departure from the standard of care owed by D to P, there are different ways to establish a breach:

· when someone was acting, careless act (breach of duty)
· the untaken precaution (not taking your car into the shop in 10 years, something broke, etc)

To establish breach

· RPP—reasonable prudent person objective standard is ordinary care, middle of the spectrum of care/ higher standards (A arguments) include insurance, absolute liability, strict liability and extraordinary care, lower standards of care (B arguments) include reasonable prudent person subjective standard and no duty
· Vaughan p32—guy stacked wet hay against the advice of his neighbors and the hay caught fire burning neighbors prop (D is asking for subjective view of neg as for those that are too dumb to meet the reasonable person standard the tort is strict liability// his is morally blameless, it is not his fault that he is dumb unfair to hold him to a standard he cannot meet—ct finds the objective standard, RPP to be the correct method of looking at neg.)

· Braun p40—insulated (expected to last 3yrs) electric wires strung 20ft up in an unimproved lot and not inspected in 15yrs, building started and guy was electrocuted/ ct asked whether it was reasonable to assume that a building would go up there and people would be exposed, and whether they should have guarded against that (usual or extraordinary? Should have gone to a jury) 

· Greene p41—P waiting for change at shop, mechanic in plain view working next to her which she admitted she saw, she tripped over him and was injured (Cordozo said she failed to establish negligence as anyone who had looked would have seen the mechanic there)
· Goodman p49—guy slows at a blind rr crossing and not hearing or seeing a train goes into the crossing and is hit and killed by a train, ct found that obviously P was negligent, was not RPP, since he did not get out of his car and look and therefore this case and all those like it, should not go to jury/ they should be decided as a matter of law

· Pokora p51—guy comes up to busy rr crossing and slows to check and can not see or hear (but since it was a busy crossing train should have sounded whistle) train and goes to cross and is struck by a train and injured, Cordozo says need to give to jury to determine if P was negligent or not (jury should determine what was reasonable under the circumstances// Cordozo overturned Goodman)

· Usual case of neg is submitted to the jury to see if neg is found or not, hoever in some cases, ct as a matter of law can determine that the RPP was met and it does not have to go to the jury (Akins p53—woman hit at a baseball game, where the school had proper safety measures in place and she stood outside of the protective area/ school held not liable) (not for court to determine if hairdresser should have warned P who was getting hair bleached of the dangers of smoking with bleach—Heller p55)
· OK to not give to jury if OBVIOUS that persons conduct fell below the line of due care (Andre p55—daughter sues mother when mother looks into her purse while driving and runs into another vehicle)

· Common carrier
· Lower standards for emergency situations
· Children to children standard of care

· Except when children engaged in adult activities
· CoR—calculus of risk 
· Blythe p37-metropolitan water works, extreme freeze a plug broke and persons home suffered water damage (the burden of checking for this type of failure would have been prohibitive when equated to the probability of the occurance and the damages they would have to pay when it did occur, so more reasonable that they are not liable for such an extreme and unforeseeable event)// under neg you are only liable when the cost of the damage is more that the cost of the precaution, under SL you can do the right thing, but if there is a damage you pay anyway, regardless of whether you took the precaution or not, shifts the costs and liabilities to the enterprise
· US v Carroll Towing p41—Learned Hand came up with the calculus of risk formula B<PL (negligence is proved when Burden is less than the probability of the occurance times the cost of the injury), D is neg if the B(defendant)<PL(plaintiff) in Carrol Towing, the tug attached the anna c to him and was drilling her out and the line came loose and she slammed into a tanker which punched a hole in her side and sunk her// it was found that she was contrib. negligent by using the formula in not having someone aboard that could have kept her from sinking
· Some say Hand formula not meant to state a new principle for deciding neg. cases (Chicago, Burlington RR p45—kids playing on a rr turntable and one kid’s leg was severed// court found them liable as even tho the public demands the rr and the dangerous things come with the rr, the rr should have got and used a lock)

· Sometimes Hand formula can not work as the information required to quantify the variables that Hand feels are important are unavailable (McCarty p46—woman attacked in hotel room as hotel room was accessable to the public walk and the hotel neglected to lock the sliding door in her room)// (Moisan p46—car ran off road, Judge Hand himself sanguine about details)
· Some others suggest that it would create a pocket of SL in the neg theory (Mark Grady p 47—people face a cost of consistent performance that is higher than the sum of the cost of all individual trials) 
· Risk so small you can dispense with it (Lord Reid p47—cricket match someone smacked a ball into a road where a woman was standing and it injured her, in 28 years she was the only person to be injured)
· Literal application of the Hand Formula

· The theory is that the investment into safety precautions happens at the exact same time that one can be found liable for negligence

· Principal diff tween neg and SL is distributional—who holds the liability bag 
· See Ford Pinto hypo—Ford actually literally used this formula when deciding whether to use a cheap safety device on its Pinto when not using this device could lead to the car catching fire and people being badly burned
· Custom—if it is a custom, then a departure is evidence of negligence (relevant, not determinative)
· if the party can establish a customary safety practice, then a DEPARTURE from the customary safety practice is evidence of neg. (helps determine if an actor has behaved reasonably)
· if a party can establish compliance with a safety practice then that COMPLIANCE with a safety practice is evidence of due care.  COMPLIANCE is not determinative of sure care (an entire industry may have lagged)

· Problems with custom

· no evidence 

· custom defined by the court in two ways, narrow (B arguments) broad (A arguments)

· Mayhew v Sullivan Mining p56—worker injured when mining co cut hole in the platform he worked on and did not warn him,  nor mark the hole in any way/ D’s said whole industry did not mark holes once cut, but ct found them liable of neg

· TJ Hooper and Montrose p57—Hand says custom is relevant but not determinative, and industry can not set standards, it is the court that is to set the standard (two tugs lost their charges in a storm, had they had radios then they likely would have know about the storm and sought safety like their buddies did—held liable even though was not a custom to have radios at the time.
· even if custom and you complied with it, then even then you are not off the hook—as the industry may have lagged
· Bimberg b N Pacific p60—local usage and general custom will not justify or excuse negligence; merely foxholes providing shelter but not complete protection against charges of negligence

· Custom and private rules of conduct// cts split on whether D’s can admit Ps own rules governing conduct of employees as evidence of negligence (Fonda p61—internal rules not admissible as want to incentivize employees to create rules instilling higher care) (Lucy Webb p62—rules admissible where insane person in mental ward allowed to slip into unsecured area where he jumped out a window killing himself)
· Trimarco v Klein p62 & 64—allowed use of custom, but would not give it conclusive weight/ guy crashed through shower door made of regular glass installed in the 50s and is injured, custom in construction in 60s to use safety glass, custom in 50s when built to use regular glass.
· (LaVallee p68—motel had power failure, man fell and was injured, argued that electric safety Ct appropriately considered ev of the motel industries custom noting that no motel had saftely lights/ while custom not conclusive it is a useful guide lights were available, ct found no neg and dismissed the case)

· Levine p68—woman cut hand on rough rope in dumbwaiter leading to amputation of her arm (ct held that if P could prove that other people use smooth rope to avoid this kind of injury her case could proceed)
· P can achieve goals by proving an industry had lagged by not establishing custom by showing that someone else in the industry is doing something safer (Garthe p68—brewery w/slippery floors, most have slippery floors/ one has developed matting—held inadmissible)

· Stagl v Delta p69—about the admissibility of mechanical engineer about safety of baggage carousels, held admissible as he was not in the industry so not allowing the industry to set its own standards

· Case attaching strong weight to custom (Margarian p63—old guy trying to get on a boat who is told to grab the rails and pull himself in (custom) is injured when he falls forward)

· Med mal-- Evidence of departure from Custom ESTABLISHES neg.
· Ask:

· Departure from custom?

· Lack of informed consent?
· Certain kinds of info, ‘common knowledge’ is sufficient to establish a departure (where something is so outrageous that the lay person would recognize it as a departure.)

· Sheeley v Memorial Hospital—change of law from local standard of medical knowledge and skill (local custom) to a national standard of skill
· med mal usually turns on expert testimony

· some statutes have imposed limits of the admissibility of expert testimony—Sami p107, proposed witness should not only have substantive knowledge but also active clinical practice

· Ds can try to persuade that the Ps expert is a doctor for hire and leave it to the jury what weight to give that expert’s testimony—Henning p107, TC committed reversible error by not allowing D to introduce ev that doc a doc for hire
· Sometimes it is hard to find experts if in the community there are only a few phys and they all know eachother…so Ps turn to treatises and other things

· Don’t need experts at all if something in the layman’s own knowledge like operating on the wrong leg, leaving a sponge in the stomach, etc—Leonard p108, clamp left inside stomach and Ds said custom not to count instruments and the ct said that would not control as it is a matter of common knowledge that no skill is required in counting instruments
· Also Tousignant p109—nursing home was warned to restrain patient and they did not and she fell and broke her hip.  No experts were needed as the issue was within the general knowledge of lay persons
· if there are two conflicting schools of practice on a medical issue, even if one is a minority the phys will not be neg for using either—Gala p107
· hospitals can be neg in not keeping facilities safe or hiring incompetent staff—Welsh p107, baby died when in delivery it became nec to do a C section and the doctor was not trained nor had backup for surgery and hospital was found neg
· Mathies v Mastromonaco—informed consent 

· To prove you were not informed:

· have to establish that there are other viable options

· Pl must be told of the options available in treatment-reasonable person would want to know material options (risks and benefits of viable options)

· to establish the breach, have to prove you were not told of all the viable options or the material risks and benefits of the options
· must also have to prove that a reasonable person would have chosen another option had they been fully informed

· Matties ct rejected battery theory for med mal—Morgan p114, also rejected battery because injection of medicine not invasive like a surgery
· most cases phys does invasive procedure and the P says risks not sufficiently explained—McKinney p115, guy’s testicles atrophied and the mental state caused by this caused impotence, the ct said jury question on consent
· only need to inform about procedures that are generally recognized and accepted by reasonable phys—Moore p115
· phys not required to share his inexperience—Whiteside p116

· Ditto p116—ct held phys off the hook when woman sued him for complications from a boob job and he did not tell her he was not a plastic surgeon because he never held himself out to be anything more than he was, a cosmetic surgeon
· Phys need not volunteer any info not directly related to the surgery—Albany Urology p116, phys did not tell of use of coke, ct says not required to
· A competent adult may refuse life saving treatment/ if and only if a patient is incapacitated or unable to give consent and phys is not able to get consent of family member may the phys presume that the P  would consent to treatment—Shine p116
· Where a patient has not been given a choice or expressed one, it does not suffice for such patients to testify that, if given the necc info they would have made a different choice—Henderson p117, woman not told of loss of sensation in 1/2in of lip and case dismissed as that risk was not material

· Objective v subjective standard for determining consent (subjective—patient can make up their own mind no matter how crazy but then this means that turns on hindsight of people who have had a bad result/ Objective—RPP but this means that neither the doc or anyone else will know what the patient would have done)—Ashe p117, chose the objective standard
· Statute—violation of a statute is negligence per se, either the P or the D can invoke a stat violation in a neg case.  In order to establish neg per say, must meet following requirements:
· Four requirements to invoke statutory violation (negligence per se)

· D violated the statute (ie defendant breached her duty)

· the P is a person within the class of people the statute was designed to protect (stat purpose) [part of duty]

· the injuries are of the sort that statute was designed to guard against (stat purpose) [part of duty]

· The D’s violation of the statute caused the P’s injuries (this is the causation analysis)
· If you do not meet these requirements, you can still use the stat as evidence of negligence, but not determinative

a. Courts look to statutes to determine what reasonable people would/should do

· P shows that Ds violation demonstrated prima facie case of neg (to get to jury)

· D shows that Ps violation demonstrates contributory neg.

· Martin v Herzog p71— guy killed in buggy that did not have a light by car driver who did, the P is charging the car with neg for not staying to the right and the D is saying contrib. neg as no light (looking to statutes to assist us in seeing what reasonable people do.  In this case which is a common law action, the court is borrowing statute to show duty of care and a violation of a statute is negligence per se, period.)
· Clinkscales p73—even tho criminal ordinance was not properly published and therefore inapplicable and the D unable to be found criminally liable, does not bar him from being civilly liable/  guy ran a stop sign and hit P

· Judge retains discretion to refuse to adopt the law as the standard of care (Sweet v Sisters p74)
· Gorris p80—shipowner did not build pens in reg with the Contageous Diseases Act, some sheep were washed overboard, ct held him not liable for neg. prima facie as the injuries were not of the sort that the stat. was designed to guard against
· DeHaen p78—radiator placed a foot away from shaft fell down the shaft and killed a man below, Turner (contractor) had violated the statute by failing to erect a barrier around the shaft, however they needed to know if the statute was meant to protect from that kind of harm before it could be found to be relevant, they did and he was found liable

· Di Ponzio p79—statute not to leave keys in ignition while pumping gas, someone did and their car rolled and pinned a person between two cars/ statute found to not apply as to protect from fires not from people being pinned tween cars

· Rushink p80—person left keys in car, insane person stole car and killed themself, the ct found no neg. as the statute was created in order to protect against theft and not public safety
· in order to get at stat purpose competing way to state purpose

· narrow 

· broad

· if you can not determine which purpose, argue policy

· Tedla p74—violation of stat no negligence prima facie (two people walking on the wrong side of the road were struck by a car) because abiding by the stat would have put them in greater danger than violating it
· Emergency, no need to comply with statute (Levey p76—statute saying reasonable distance tween cars, however another car came in between the two and was impossible to retain reasonable distance)

· Licensing statutes not used to set standards of care—lack of license irrelevant to the tort claim (brown v shyne p 81)// however now a statute making it illegal to practice medicine with no license
· If statute is for a thing other than to protect public safety, then a violation of it will not be neg per se—Platz p78, guys riding horses on Sunday in violation of a statute prohibiting riding on Sunday and were injured by things negligently left in the road by the city, said not to have violated the statute as the statute was for public order and not safety

· Some statutes bar their use in civil cases (OSHA p 81)
· Complying with Federal regulations does not preclude you from civil suit—Edwards p81, guy smoking cigarettes and wearing two nicotine patches died from a nicotine induced heart attack sues and D says no liability because complied with fed regs, the ct said compliance is not bar from liability.  Hubbard-Hall p82—migrant workers killed by insecticide the D said we warned in compliance with fed regs, the ct said that is not enough to satisfy higher standard of care required by CL.
· State regs compliance also no bar for neg action—Alvarado p82, woman bought robe and nightgown which were both inflammable and caught fire and burned her.  D said prods complied with state regs and ct held that compliance was not conclusive
· State statutes can bar negligence actions depending on wording—Espinoza p82, P claimed RR should have better warnings, the ct held that since the statute said that if the state commission approved the warnings as satifactory and shall be deemed adequate then if the RR had these warnings and was approved, this would bar suit for neg
· Bassey p77—cars electrical system failed and the car came to a stop in the middle of the highway and as owner was trying to fix the car was struck from behind// not neg for not putting on his lights as he was physically unable to do so

· Casey p77—two cars collided head-on on a windy mountain road, P was a passenger in one car and sued both for failure to comply with statute to stay to the right and to sound horn/ judge told jury to look at the Ps as you would as a person of ordinary prudence acting under similar circumstances/ jury found for both Ds

· Law does not excuse custom when you violate a statute(Robinson p78—person walked outside of cross walk and was hit by a police van, she said customary to walk there which was no excuse for walking outside cross walk)
· What devices have the courts developed as escape hatches (to escape negligence per se rule)

· Tedla (revise or impute unstated legislative intent)

· Revise or rethink statutory purpose by narrowing or expanding the purpose

· Excuses recognized (ie the parental hard and fast rule is too rigid and doesn’t take into account real circumstances)

· Necessity

· Emergency

· Incapacity

What happens when the P can not prove neg? (lack of evidence, etc?)
· Res Ipsa Loquitur—the thing speaks for itself, proof tips from the P to the D
· Used when the P can not establish negligence in the usual way (generally because they lack the facts to do so)  eg Bryne v Boadle p84—barrel fall out of window, the P had no way to prove where the barrel came from, that it hit him, etc. also see McDougald p86—tire flew off truck and bounced on the ground and into P’s windshield, he could not prove what happened since the chain that should have secured the tire was “lost”, finally see Ybarra p93—P woke up from operation with an injured shoulder and he had no way to prove neg as he was unconscious during the surgery where the injury occurred
· Tips the burden of proof from the P to the D—an assumption of neg is made and it is up to the D to explain it away

· Connolley p85—D hotel was hosting a convention that got out of control and was informed of it being out of control and did nothing to protect people, someone lost an eye from something being thrown out the window and the ct held the d liable since they knew of the dangers and did nothing about it
· Contra Larson p85—P was struck by a chair thrown out a window of her hotel and proved this and her injuries and rested.  The D was granted nonsuit.
· Also Dermatossian p86—P proved bus grab bar was at wrong angle injuring him, ct held that he did not prove that the instrumentality was in the exclusive control of the D since the bar could have been damaged by a user of the bus

· Some states follow an inference view and some a stronger view, but even in state following inference, sometimes the facts are so strong that jury is told that it must find neg in the absence of a very persuasive explanation entitling P to summary judgement in the absence of that explanation—Farina v Pan-America p90, where airplane ran off the runway when landing at JFK
· D can sometimes conclusively explain—Leonard p90, 3 phys working on guy left a Kelly clamp in his stomach and one phys said he did not work on that part of the stomach, that he only used straight clamps and that he left before the incision was closed, the ct held that the case against him was dispelled as a matter of law
· Can use res ipsa PLUS show specific negligence—Abbott p90, Ps hubby killed in heli crash and showed that the pilot had drank, was flying too low, and waved to some friends right before the crash
· Even in places with well developed pretrial discovery procedures res ipsa is allowed—Fowler p91, child went to nursery school in good health and came home with a bump on the head, a concussion and crossed eyes and the ct gave res ipsa, the dissent said they should have discovered what happened
· Contra, no res ipsa when no way to determine the instrumentality that caused the harm—Helton p91, child went to the church nursery room while parents in service and suffered a serious eye injury and the two supervising adults could not say what happened and all the toys, furniture were looked at and no one could tell how injury occurred

· There is another tort that can be invoked when the D negligently or purposely destroys the evidence, Spoilation of Evidence, but CA rejects this action
· Car accidents—Bauer p92, guys truck rolled over onto P and the ct held that P had the burden, even tho D had to tell why over on the Ps side/ Meaney p92, brakes failed with no warning, the held that BOP on the P to show neg
· Contra Spivak p92, D fell asleap at the wheel rear ending dead guy, falling asleap raises rebuttable presumption of neg and BOP to prove no neg is up to D
· Common experience that reveals D’s neg as one of several available speculations but not as a probability precludes the use of res ipsa—Inouye p99, phys inserted stainless steel wire into neck of P and it fragmented into pieces that had to be removed and the P only sued the phys, summary j for phys
· But, when you sue all the people involved, you may be able to use res ipsa—Chin p99, P died when machine introduced gas into her blood during surgery and the P sued all people who could poss  be responsible and res ipsa was given and almost all the Ds were found liable
· Res ipsa has been limited to those that probably caused the injury
· Fireman’s fund p100—insurance co sued several guests who had been smoking in a hotel, not knowing which one had started the fire, the ct granted Ds summary j saying Ybarra could go too far
· Barrett v Emanuel p100—first modern discovery practice casts doubt on need for Ybarra, second res ipsa is only allowed when P can prove that D was probably responsible for Ps harm
· But, see Judson p100—explosion killed all who could tell why it happened and res ipsa was allowed on ev of the explosion
· Newing p100—private airplane crashed killing all aboard permitted inference of neg
· Three conditions to invoke a res ipsa instruction:
· accident must be of a kind not ordinarily occurring in the absence of someone’s negligence

· it must be caused by an agency or instramentalities within the exclusive control of the D

· must not be due to any voluntary action or contribution of the P
· Resons for Res ipsa

· smoking out of the facts (assume someone is lying)

· we simply assume negligence because either they knew, or if they didn’t know they should have known

· covert means of imposing strict liability—even if you believe the D’s they still lose, they are losing because of the presumption of liability (Trojan horse)

· effect of res ipsa

· inference of negligence is permissable (not mandatory) (prima facie) OR

· inference of negligence mandatory unless D rebuts with plausible ev

· inference of negligence mandatory unless D persuades a jury it was not neg (Ybarra-shift of BOP to Ds)

Can you show Causation—must show the breach of duty caused the damage

· Actual—the “but for” test consists largely of what causation is thought of—neg directly caused the injury// there are two tests

· Can you prove the link/ that the negligence connected to the harm that was caused? 

· “But for test”—but for the neg of the actor, would the injury have occurred
· Cases where but for does not work

· Multiple fires are a problem—Anderson p218, jury question was presented where D neg started fire that merged with a nonneg fire where either was capable of doing damage to P

· Cook p219—barrs a finding of causation against the D for starting the first fire where the second fire had no known origin, but allowed finding cause where both fires carelessly started

· duplicative multiple cause

· Corey p214—two parties independently careless and simultaneously cause single injury to which both contributed
· successive multiple cause

· multiple car accidents 

· pre-emptive multiple cause

· City of Piqua p218—dam negligently maintained and would have been destroyed in normal rainfall, but excessive rainfall occurred destroying the dam and flooding Ps land
· aggregating the conduct—when the substantial factor test does not work, when cts find it too confusing, and in “but for” jurisdictions where there are several Ds, you can lump the conduct of all the Ds together to prove cause
· Substantial factor test—multiple actors// each breach is sufficient to cause whole injury (this test has replace the but for test in some jurisdictions, but is also used in conjunction with the but for test in the cases that the but for test does not apply to)  Corey p214, two motorbikes came up around P and his horse startling the horse and causing P to be thrown, but for neither one would be liable, so had to use a different test to establish causation// Mitchell p215, parents let there kid go to lake with friends and the kid drowns, ct says substantial factor test should have been used// Smith p217, woman’s fake fur caught fire at service station, service station says find others substantially causes Ps injuries then service station is insignificant and therefor not a substantial factor, ct disagrees with this arg
· The actor’s negligent conduct is a legal cause of harm to another if
· His conduct is a substantial factor in bringing about the harm

· there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in the harm

· If you can not prove that the negligence was connected to the harm that was caused?
· Increased chances, if you can not find but for, did the D significantly increase the chance of harm?  (this infers the link between neg and the harm) Danocrine case (Zuchowicz)—permits the jury to make an inference of actual cause when enough circumstantial evidence leads to finding of cause, eg when the neg is known to lead to the consequences that the P suffered/ used in “but for” jurisdictions when can not find actual “but for”
· Can the little n negligence cause the harm (evidentiary)
· Did the little n negligence cause the harm (jury question)

· Proximate (sometimes used in an all encompassing way to refer to actual cause)// Legal cause
· presumes that actual has been satisfied

· rules limit P’s recovery in certain circumstances 

· this is largely a policy area—comes down to A and B arguments

· First question, is the P a foreseeable P?  (this should be satisfied in the duty/breach)

· Second,  is the harm a foreseeable harm?
· If so, go to the foresight test…

· Foresight test (RPP standard)/ looking forward—note here that the relevant risk must be built into the duty/breach stage in order to determine foreseeability as duty is owed to protect against foreseeable harm only
· Is the harm of the same sort that was risked when the D breached her duty—how broadly or narrowly you define the risk determines how broadly or narrowly you can define the outcome (the scope of liability is determined by the definition of the risk)
· Limits liability to only those acts that were negligent—the injury must be the same risk as the one that was run (the foreseeable risk created by the negligent act)
· Examine the PC question at the point of the breach—before you know what harm actually occurred 

· Brower v NY RR p252—railroad was neg in not having guard at the crossing and as a result someone was hit, RR said they were responsible for the injury to the P and the destruction of his cart but said that thieves were an intervening cause of the goods being stolen, the ct said that the thieves were foreseeable and that the RR was responsible 
· They said do not need specific forseeability, only that a reasonable person could foresee (see case with not so smart guy stacking hay)
· But, in this case they also had specific foreseeability

· Central of GA p255—RR neg passes a woman’s stop and puts her up in a hotel for the night, in the hotel the kerosene lamp sets fire to the netting above her bed and her hands were injured as a result, the ct says that it is impossible for the RR to foresee that the lamp under the HOTELs control would do damage to the P
· Exposure to risk—Hines p255, rr neg carried a 19 yr old girl past her stop to an unsettled area where she had to walk a mile back to her stop and she was raped twice by two different people on the way back, and was allowed to recover because they unreasonable exposed her to risk
· Each of two acts is sufficient to cause harm but P is only exposed to the second because of the neg of the 1st act—Dillon p255, kid trespassing falls off the bridge and grabs high voltage wires to save himself and is electrocuted, ct holds elect. Co. not neg in fall but neg in exposing boy to wires
· Deliberate intervention by 3rd parties—Watson p257, rr tank car carrying gas neg derailed and gas leaked out, guy recently discharged came up and threw a match into the gas, rr not liable if this act was malicious

· Hart p258—the general principle of the trad doctrine is that the free, deliberate and informed act or omission of a human being intended to exploit the situation created by the D, negatives any causal connection

· If the intervention of the 3rd party is a foreseeable risk of the neg, then the original neg actor will remain liable—Landeros p259, phys failed to ID a battered child then liable for returning child to parents who beat it because the subsequent beatings are foreseeable
· Bigbee p259—guy in phone booth located next to highway unable to get out in time when drunk driver careened toward it, phone co held liable for neg in placement and maintenance

· Britton p259—criminal acts of 3rd parties do not relieve the actor of liability (where D neg stacked flammable materials inside grocery store leased by P was set on fire by 3rd person
· Bell p260—D school neg left girl at drug awareness fair and while she was walking back to school she was raped by 3 boys, school held liable saying that the rape was not unforeseeable
· Suicide as intervening cause used to bar liability—Scheffer p260/ but now it is allowed to go to the jury—Fuller p260
· Johnson p260—D hung himself in cell where he was held for 6 months awaiting trial for extortion, his initial scan showed no problems but he rapidly deteriorated where he picked at himself until he was bleeding copiously and he went to get shrink help but Ds sick call request was ignored by assist who told him to make an appt with the shrink, he hung himself shortly after, ct found no causation
· Rescuers are foreseeable—Wagner v International RR p261:  rr neg did not close doors and a guy fell out and his cousin went after him to try to save him and was injured
· McCoy p263—rescue doctrine explained.  To establish
· D was neg and that neg caused peril to person recued
· Peril was imminent
· RPP would have concluded peril existed

· Rescuer acted with reasonable care in effectuating rescue

· Emergency action is foreseeable

· Jones p249—guy jumped out of carriage when carriage out of control to Ds neg/ the emergency response to the danger was foreseeable and he was able to collect for his injuries

· Tuttle p250—a Ds train jumped tracks in a drill and headed toward P, she ran for her life fearing it would hit her, if D puts person in reasonable fear for her life then they are injured in a reasonable effort to escape, they are allowed recovery
· But not always, Mauney p250—Ds delivery truck was on fire and could explode and woman tripped over chair in her hubby’s restaurant trying to flee, D was not to have foreseen the chair or her tripping over it since she didn’t and it was right in front of her, therefore not liable

· If the harm is not of the kind foreseeable, ask if the extent of harm or manner of harm was foreseeable and then say that most jurisdictions do not care and move to the Directness test:
· Directness test/ looking backward--hindsight test (p273)
· Polemis p263; Andrews dissent (Palsgraf p267); Vosburg p21
· Does the harm flow in an unbroken stream from Ds tortuous conduct OR is it 

· Too remote

· Interrupted by a superceding cause

· Examine the PC question after you know what harm actually occurred (look backward from harm)
· City of Lincoln p249—boat negligently runs into another boat and the captain tries to steer his ship to safety but fails, the D tries to argue that the captain’s maneuvering was an intervening cause of the damage, the Ct disagrees and find the D to be the cause by both Foresight and Directness tests, the question is whether the speed made the P contrib. neg.  the ct holds that he was not as the speed had nothing to do with the injury-the speed was a COINCIDENTAL and not the proximate cause of the injury
· Coincident causation—Berry v Sugar Notch p250:  the P was running his car at a high rate of speed when a tree, negligently cared for fell on his car and crushed it, injuring him, his speed was unrelated to the accident so his speed was coincident causation not proximate causation
· Common issues that arise
· Is the type of harm the type that was risked—this is split as to whether this is required to be shown or not, need to argue this both ways
· Polemis p 263—employees neg dropped a plank into the middle of a ship causing a spark which burned down the ship, this was not foreseeable, so the ct rejects the foresight test and adopts the directness test holding them liable for the loss  
· Wagon Mound p279—boat spills furnace oil onto the water, risk of flammability NOT foreseeable, but it caught fire and burned down the dock, rule is that D must be shown to be able to foresee the type of injury, because not foreseeable that it would catch fire and burn down the dock, there was no liability
· Wagon Mound 2 p282—same boat that spilled furnace oil, burned down a ship, the shipowners got different fact finders to show that furnace oil is flammable while on water and showed that the injury was foreseeable, were able to recover

· Same question as the statute establishing breach question

· Harm within the risk test is often applied when Ds neg is established by breach of stat duty—Gorris p80 and First Springfield Bank p292, where truckdriver parked truck in violation of statute on a highway and woman jaywalked out from in front of the truck and was killed.  Ct said tuck was actual cause but not proximate cause since the injury was not of a type a reasonable person would see as a likely result of his or her conduct
· Di Ponzio p292—guy left car running at gas station when he went inside and when he came out his car was backing into the P causing serious leg injuries. The D gas station got summary judgement as harm not within the risk that the gas station posed
· Dougherty p284—D knocked a cover into extremely hot molten stuff, the risk being that the stuff would splash out and injure someone nearby, but instead the cover exploded and splashed molten stuff on someone standing nearby which no one could have foreseen, TC allowed recovery due to neg and AC reversed stating a risk not within the hazard
· Contra Hughes p284—Ds working on underground cable they got to through a manhole, they left lamps out and covered the hole, two kids came along playing with the equipment and one of them knocked a lamp into the hole which caused an explosion which was unforeseeable, Ds argued type of harm not within the hazard and ct says we don’t care, paraffin lamps are a known source of danger
· Thin skull rule—take the P how you find him and you are responsible for the injury that you cause regardless of whether it was the one risked by your neg behavior or not, Smith p284, D neg did not provide a guard and molten metal hit P on the lip.  He was disposed to cancer and this injury turned into cancer from which he died, D held liable even tho no way to foresee that this accident would turn into cancer
· Steinhauser p285—child a passenger in her parents car when the car was negligently hit, the kid developed schizophrenia after the accident the TC said only recover if the child was normal before the accident, the child was not normal before the accident but certainly was not schiz and so no recovery but this was overturned saying need not be totally normal before, need to have the jury weigh if the event caused the disease to blossom 
· Manner in which injury occurred—it is not necessary to show this
· Marshall v Nugent p286—truckdriver slid across two lanes forcing a car off the road, in the attempt to assist the car back onto the road the passenger of the car went to the front of the turn to warn of danger and a car, trying to swerve to avoid the accident, hit the warner and the truckdriver was held liable for the injury as he put the person in a vulnerable situation/ not necessary to show manner in which injury occurred was foreseeable
· Union Pipe p289—woman working at chemical plant helped trainer fight a fire from a defective pump, she then followed her trainer over some pipe to fix something and then back over the pipe she slipped and fell, she said injury because of defective pump because the area was still wet, the majority disagreed saying the emergency had past and fire was no longer the issue, the dissent said that since all was still wet, it was the issue
· Extent of injury—it is not necessary to show this
· Kinsman Transit p291—the ice was breaking up on a frozen river and crashed into a set loose a negligently tied ship that floated down the river and hit and set loose another ship and both floated down the river and crashed into a negligently left down draw bridge and stopped there creating a dam which caused extensive flooding, the extent of the injury could not have been foreseen, but the ct held that didn’t matter
· To Summarize, list of rules

· Foresight test used for TYPE of injury—is the harm of the same general sort that was risked 

· BUT, D need not anticipate the precise manner of the occurance (Nugent p286)
· D need not anticipate the exact extent of harm (Kinsman Transit p291)

· Foresight if a remote possibility of harm may be sufficient to establish proximate causation (Wagon Mound 2 p282)

· Thin skull rule:  with regard to personal injuries, the D takes the P as she finds him

· Injuries caused by rescuers to victims:  normal rescue efforts do not breach the chain of causation between tortfeasors and victims, even if the rescuer is negligent—these risks are held to be foreseeable as a matter of law

· Injuries caused to rescuers:  D owes a duty of care to rescuers who are injured while reasonably performing ordinary rescue efforts—these risks are foreseeable as a matter of law (Wagner p261)

· Lost chance doctrine—Herskovitz p220, guy neg not diagnosed for cancer and when finally diagnosed cancer had progressed to stage 2 resulting in 14% loss of chance of survival which was NEVER over 51%, ct said the reduction in chance was enough to let it go to the jury-do not need to prove more that 50% survival to prove hospital neg
· Holton p223—used lost chance doctrine to incentivize hospitals to administer quality care to terminally ill patients

· Alberts p223—ct adopted lost chance doctrine but threw the Ps case out on grounds of causation
· But some crts reject it on grounds that it confuses our system of damage compensation—Fennell p224
· Probable future consequences—the ct in Jackson allowed recovery to a person who had contracted asbestosis for their future probability of contracting cancer

· In medical monitoring cases the supreme ct rejected the allowance of lump sum damages for monitoring, but left undisturbed the possibility that Ps could received periodic recovery for medical monitoring—Metro North p226
· The ct set out factors fro determine recovery in Paoli p226

· P was significantly exposed to a proved hazardous substance thru the neg of the D
· P has significant increased risk of contracting serious latent disease as a result of #1

· Increased risk makes period diagnostic medical exams reasonably necessary

· Monitoring and testing procedures exist which make the early detection possible

· Cts have denied recovery under these factors—Marine Asbestos Cases where seamen did not prove 3 or 4

· Wood p226—ct not prepared to relax rigid requirement in favor or cash advances
· City of Lincoln p249—D argues that the captains actions in trying to save his ship after being negligently struck by the D are a superceding cause and so the Ds should not be held liable for the loss, ct disagreed and said both tests satisfied
· Brower v NY Central p252—D argue that they were neg in not having the crossing guards there and were responsible for the loss of Ps wagon, the dead horse, etc. but were not responsible for the stolen goods as thiefs were a superceding cause, ct diagreed saying the theft was foreseeable considering have security guards to protect against theft themselves

· Central of Georgia v Price p255—RR neg passes a woman’s stop and puts her into a hotel whose lamp caught on fire, she was injured while trying to put it out, RR was not held liable as the hotel’s lamp catching fire was not foreseeable to the RR (even tho the RR was a “but for” cause of the injury)
· Danger invites rescue p262—rescuers are foreseeable consequences of negligent actions and if they are injured the original negligent actor is liable for their injuries (Wagnor v International RR—train negligently left doors open and a cousin was thrown out and killed and the other cousin went to try to help him and was injured, RR was held liable for rescuers injuries)
· Coincidental causation—if a negligent act was a coincidence and not an actual cause of the injury, there is no liabiltity (Berry v Sugar Notch p250—where the P was driving the car too fast, but it was the Ds negligence that allowed the tree to fall and crush the car, the Ps speed had nothing to do with the injury)
· Last wrongdoer test—where the last person to create or add to injury is held liable for the whole thing, but this was overturned in Atherton p258, where the P was injured in an accident and then the ambulance taking P to hospital in an accident aggravating injuries, the ct held that first P substantial factor in causing subsequent injury
· in most cases, it is the Ps duty to establish that more likely than not the Ds neg was the but for cause of her injury
Joint and several liability

· if there are multiple Ds generally it is the Ps duty to apportion the loss among the D that the P finds are a legal cause of her harm
· Exception—when it is impossible for the P to subdivide her injuries, it becomes the D’s responsibility to apportion through the rule of joint and several liability
· Joint and several liability—in a case of concurrent negligence where two neg parties have acted in ways to destroy the Ps property we permit the P to sue them both and because causal responsibility is joint, can hold them jointly responsible—each is responsible for the entirety of Ps loss (100%) not to exceed the full amount of the recovery.  (policy-as between the two neg actors and the innocent P, the neg party should pay)
· NOTE:  the neg party that has paid the whole loss can sue the other negligent D to apportion the losses that way
· Old rule—Cook, barrs a finding of causation against the D for starting the first fire where the second fire had no known origin, but allowed finding cause where both fires carelessly started
· Kingston overrules Cook/ Kingston p226—one fire set by rr, another fire of unknown origin come together and burn Ps property, either one would have done so in the absence of the other, here P is entitled to 100% recovery from the RR (as between a neg and an innocent, the neg should pay)
· Apportionment problems

· Smith p230 (chick with the flammable fake fur coat at gas station) the station said that if no way to apportion damages she should not recover from any of them, and the ct disagreed
· 2 separate unrelated torts causing an indivisible injury is treated same as multiple tortfeasors in same tort—Piner p230, guy rear ended 2x in one day in 2 separate accidents leading to indivisible injury and the ct said they should be treated no different than multiple tortfeasors in the same accident
· Latent pre-existing problem aggravated by the neg of the D—Tingey p231, ct says to jury that if you can apportion tween the old condition and the neg of D, do so, but if not D is responsible for all

· Trial ct did not err in apportioning damages tween a pre-existing prob and the tort even tho not symptomatic before accident—Browning p231
· Environmental contamination—In Matter of Bell Petrolium p231, the ct decided that it was reasonable and possible to apportion losses
· Contra Alcan p232—D said own waste materials harmless in isolation and ct disagreed saying D failed in its BOP
· Co-Ds are responsible for their own contamination—Boeing p232 (where Cascade said that cleaning up Cascade’s waste which was 70% of the problem added no extra burden on Boeing)
· Alternative liability:  Summers v Tice p233—three guys go out shooting and two of them fire in the direction of the P only one of whom actually injures P, P is able to hold them both responsible as it would be impossible to determine who actually injured him (this switched the BOP from P to D—also was a SL Trojan horse, as he was allowed to recover without showing the Prima Facie neg case)
· Enterprise liablilty:  Hall p241—blasting caps caused damage, no way for the P to know which manufacturer actually caused the damage, P was allowed to sue all the manufacturers and recover from all even tho only one made the caps
· Market Share is the response to individuation problems:  Sindell v Abbot p237—Ps mum took some dugs that caused P to have cancer, no way for P to know who manufactured the drug her mum took, so law school at Fordham came up with a solution to apportion loss to equal Ds market share (no Joint liability)
· Only applicable to fungible products—chemically the same (obviously, if the product is distinguishable then the P is required to determine responsibility

· Intentional harms and neg—ct refused to compare neg and an intentional harm in a situation where the exact harm that the negligence brought about was the exact harm that was suffered.   Here apportionment would result in not allowing the innocent P recovery—Veazy p416, where woman raped in her apt due to the inadequate safety measures of the place’s management
· In states where they are compared, juries might not be justified in finding more for the neg than intent—Scott p427, child abuse case where jury allocated 99% to state and 1% to abusive parent overturned by CoA, referring to another case where the jury verdict had been overturned (landlord who had not protected tenants from assault)
· Hutcherson p417—woman called 911 to report that her ex had threatened to kill her and her new man and the operator said she would send an officer.  The ex showed up and killed them and then himself.  The jury found the operator 75% and the killer 25%.  City’s appeal was rejected stating that the operator had notice and had a chance to avoid it.
· Absent tortfeasors

· Field p418—if the assailant had been caught and ID the D could join him as a party and then ask the jury to apportion.  Otherwise, jury can not apportion.
· Brown v Walmart p418—store could not reduce its fault by blaming unidentified customer for spilling ice on the floor.

· Immune tortfeasors
· When certain Ps are immune they are dismissed from the suit, but can still be allocated a percentage of the fault, which reduces the amount the other ds have to pay and the amount the P can recover—Carroll p418
Damage—Ds breach caused the Ps legal harm
Types of harm a P might suffer
· Personal injury

· Harm to person—always allowed recovery for losses

· Emotional distress—negligence duty is limited, therefor recover is limited

· Property damage—always allowed recover for losses
· Economic harm—neg duty is limited, therefore recovery is limited

Limitations on damage—

Limitations on negligence duty—Where a P can not recover in negligence
· emotional injury, the P that is negligently injured by the D may not recover for his emotional harms in the absence of bodily impact
· Impact rule—very rarely used
· RJ v Humana p299—P alleged that due to Ds neg he was diagnosed as HIV+ and remained under that impression until retested 18 months later, ct said no cause of action unless the treatments or injections had harmed him (emotional distress must flow from physical injuries sustained in an impact)
· Ruttger Hotel Corp p299—2 guests sued hotel after being accosted by robbers who forced them into their room and then into the bathroom, the ct rejected their claim because Ps failed to show the requisite physical impact that resulted in the physical or psychological injury
· Gammon p311 changes the impact rule—Ps father died and the funeral home was arranging his burial, when attempting the send the P his fathers effects, they instead sent him a severed leg ct allowed recovery as reasonably foreseeable that person whose family member died would be a reasonably foreseeable P
· Exceptions—in fear for yourself

· RPP

· Zone of Danger—the “impact rule” has been supplanted by this test and the Zone of Danger approach is now the usual test used (Falzone p294:  D drive negligent almost hits P and does in fact hit Ps husband.  P is mentally distressed from almost being hit.  She was in the Zone of Danger)
· You may recover for ED in the absence of impact to your person provided that you were personally in the zone of danger threatened by D’s negligence
· Where neg causes fright from a reasonable fear of immediate personal injury, the injured person may recover if their bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright
· Sustained physical consequences—some jurisdictions

· Sullivan p315—Ps house burned down and ct said that symptoms must last for a substantial period of time 

· Some require physical manifestations of distress

· Others require medical diagnosis—Marzolf p314

· SEVERE emotional distress—some Jurisdictions

· Wooden p299—property owner suffered emotional distress when car neg driven came up onto her prop and almost hit her

· Contra Lawson Management p299—Ps employees of a Honda dealership who feared falling plane would crash into them.  It crashed into ground near them.  Ct denied recovery stating car crash can not be extrapolated to airplane and CA did not recognize tort of neg inflicted emotional distress
· But also see Quill p301 which awarded damages for emotional distress suffered by a passenger of  a plane that plunged 34,000 feet
· And American Airlines passengers were awarded damages for emotional distress from turbulence that threw them around the cabin p301
· Estates of dead people can recover for the fear that the person might have suffered prior to death, these cases are very fact specific—Beynon p302, award for decedents fright which was shown by 71.5 feet of skidmarks, Shun Tao Lin p301, where decedent had a seat next to the wing and would have seen the engine and part of the wing break off before the crash, Sander p302, neg reading of pap smear missed cervical cancer and when detected too late, her estate was awarded $1MM for the length of the distress
· Contra Shatkin p301, insufficient ev to show that passenger on other side of plane knew of impending disaster

· Ghotra p302, no evidence to show that the 10 seconds that decedent was awake and conscious before he died was “an appreciable length of time” to satisfy ED, no ev to show heightened awareness, etc.
· Unusual circumstances

· Treatment of dead bodies (Gammon p311—Ps father died and the funeral home was arranging his burial, when attempting the send the P his fathers effects, they instead sent him a severed leg ct allowed recovery as reasonably foreseeable that person whose family member died would be a reasonably foreseeable P)
· Also Johnson p314—upholding an action for a woman who received an incorrect telegram saying her mother was dead

· Fear of contracting a disease 
· (Metro North v Buckley p303—guy working railroad exposed to asbestos and now fear of contracting disease, this was considered contact, but not enough contact to satisfy the impact rule/ policy reasons for limiting)
· Potter v Firestone p309—(this is not followed generally) where the likelihood of contacting the disease is greater than 50% you can recover, you must prove
· Exposure

· Reasonable fear—no think skull rule here

· Corroborating opinion stating more likely than not you will get some disease—NOT mere fear of getting it

· For HIV cases, usually requires that P shows the needle was infected with the virus and some require “zone of danger”
· Williamson p310—P garbage collector was stuck by a needle neg discarded by the D, ct said P entitled to recover for genuine distress that would be experienced by a reasonable person of ordinary experience with then current knowledge of AIDS
· Some cts allow recovery for those that are incorrectly told they are HIV positive—Chizmar p310, Baker p314
· Window cases—cts allow recovery for window of time tween event and the test that shows negative also for pregnancy, the event that causes the distress and the time that the children are born

· Jones p310—woman given X-ray while pregnant suffers distress that x-ray injured her children

· Harris p311—hospital neg failed to do blood tests on preg woman and woman suffered emotional distress as a result
· Nieman p314—man recovered when doc neg told him sperm count so low he was sterile and was normal on retest
· In fear for someone else—bystander liability
· Portee p315—mother watched her 7yr old son who is trapped in a elevator suffer and die, she was allowed recovery for emotional distress caused by the incident
· Dillon p316—creates factors in order for recovering for ED  that turn unto required elements under Portee

· Required elements for her to recover (Portee used these and Thing made them elements, see Thing below)
· The death or serious injury of another caused by Ds neg

· A marital or intimate familial relationship tween P and the injured  (this is constantly causing problems in the courts of what is and what is not a marital or family relationship—generally it consists of married individuals or engaged ONLY, no long term partnerships and it concerns immediate family or immediate family living in the same residence)
· Observation of the death or injury at the scene of the accident

· Resulting severe emotional distress—physical manifestations or consequences is the best way to show this
· Note that under these elements, Johnson v Jamaica Hospital p324, the parents of the kidnapped child were not able to recover for the ED caused by the loss of their child even tho they were caused foreseeable severe emotional distress from the neg of the hospital because they were not considered direct
· Huggins p328—parents gave child too much medicin due to incorrect label have no cause of action against drugstore as bystanders and not direct

· Oresky p328—women who put their mum in nursing home and the mum went missing have no cause of action against home as the women were not in the zone of danger.

· No recovery for woman who watched fire on TV where her husband was—Scherr p319
· No recovery for woman who though her child was in a horrible accident (it was another child) and died the next day as a result of the trauma—Barnes p320

· No recovery for woman told her son was dead and had planned his funeral—Sell p 320

· No recovery for woman who did not see or hear accident but was told about it and rushed over to see her child unconscious and bloodied—Thing p320
· Recovery for woman who watched her child in juvy deteriorate from serious illness that was ignored by staff and he died when she left for the night—Ochoa p320
· Recovery for man who saw his mother get hit on the driver side by the Ds car—Barnhill p319
· Many states have not moved to the multi-factor tests

· Earlier NY states no recovery for emotional distress is permitted in cases where it is difficult if not impossible to draw lines limiting the action—Tobin p321
· Later NY expanded recovery to immediate family who were themselves in the “zone of danger” and the ED had to be serious and verifiable

· Some states are going beyond Dillan and Portee

· Marzof p322—where relatives came by accident after it had occurred, ct said claims of ED should be upheld if the distress is caused by observing an injured relative at the scene of the accident shortly after its occurance and before there is a substantial change in the location or condition of the relative
· Stockdale p322—21 yr old was killed by the neg of the D, mother learned of the death 4hrs after it happened and first saw the body 24 hrs later and sustained ED, ct unanimously denied recovery due to the lengths of time
· ED is not recoverable for unmarried couples

· Elden p322—man watched the death of his significant other Linda when he was hit by the neg of the D not allowed recovery
· Elden rejected in Dunphy p323—woman watched the death of her fiancée and was allowed recovery for ED resulting

· Most courts deny emotional distress claims for loss of property—
· no ED for loss of property; Lubner p328—artist lost paintings and property when garbage truck crashed into their home

· no Ed—City of Tyler p329—no ED when where Ds conduct resulted in 3 ft of water in the house
· no ED—Erlich p329—no recovery when contractors neg resulted in $400K repairs on dream house
· But see Rodrigues p329—guy built house with own hands was allowed recovery for state neg allowing flooding if Ps showed that “a reasonable man normally constituted would be unable adequately to cope with the mental stress engendered by the circumstances of the case
· Usually no ED for loss of pets, except in HI
· Campell (HI) p329—Ps were allowed to recover when hearing over the phone that their pet had died due to Ps neg

· Roman p329—no ED for P who watched her poodle be dismembered by a St. Bernard (dog is personal property)
· economic harm, where the only kind of loss being suffered is business interruption, lost profits and lost business// General Rule is that there is no recovery allowed for purely economic losses unaccompanied by physical damage
· Exceptions 
· Neg misrep—3 possible tests (4th foresight test, but way too broad)
· Privity (most limited)—limit the duty to the party with whom you are in a contractual relationship
· Near privity—limit the duty to the contractual relationship and those for whom the contract is being created (for instance a bank for whom an audit is being prepared to secure a loan)
· NY approach requires a link between the acct an the relying party that requires more than notice from the relying party to the acct.

· Security Pacific p340—P lender denied claim where P based privity on a single call to the auditor after field audit done but before the final report had been prepared, ct said that lender could not meet the state requirements and impose neg liability of a significant commercial dimension and consequences by merely interposing and announcing its reliance in this fashion
· Restatement 552 “limited group of people”—limit the duty to a specific class of people for whom the contract is being created and not just the specific client for whom the K is being created (for instance a group of banks for whom an audit is being prepared to secure a loan)
· 1st: define the class: "limited group of people
· 2nd: determine reliance
· Almost half the states follow this approach

· Nycal p335—auditors incredibly stupid and really screw up this report that they create for one client only, but they are fully aware that many many many people rely on their reports, the ct rejects the foresight test in favor of the 552 test and denies recovery based on the fact that Nycal was not a limited group that the D knew about

· Bily p341—invesors invested in computer bizz that went belly up and sued the auditor, ct said investors should be encouraged to rely on their own prudence, dillegence and contracting power as well as other informational tools

· Foresight test (way too broad!!!)—this includes anyone who might rely on the product, even tho the product was not created for them to rely on 

· rosenblum, cited in Nycal p335
· NJ was closer to the foreseeability test and then by statute brought themselves closer to the NY approach
· Those in special relationships may recover

· Ps may recover when there has been an disturbance of the public right to natural resourse
· Union Oil—oil co neg spilled oil into the channel and fishermen who get their livelihood from the channel have suffered economic damages by losing the benefit of the natural resource

· Particularly foreseeable Ps may recover

· People Express Airlines p313—also rejecting the foresight rule as too broad, ct is concerned with the definition of the rule and the scope of the rule and ultimately confines recovery to a specific class of Ps that is reasonably foreseen by the D

· But no econ recovery for tenants who paid landlord for utilities (veen tho foreseeable and arguably in near-privity) as not a “sufficiently narrowly defined class.”—Milliken p321

· Legal malpractice

· Come up in 2 situations

· Failure to file w/in SOL

· Judegement decisions

· Attnys are not expected to be perfect nor secure optimum outcomes for clients

· In both situations need expert to show standard and the deviation

· Grayson p342—ct upheld cause of action where attny was said to have neg valued the marital estate so as to induce his client to settle for too little

· Wiley p342—P had been convicted of a crim could not sue his defense attny formal w/out proving he was innocent of underlying crime
· ED—usually can not get ED for mal

· Pleasant p342—at attny missed to SOL for what would otherwise have been a successful med mal claim and the client got economic harm, but ED recover was reversed.  The P must show that she sustained a “highly foreseeable shock stemming from an abnormal event” and missing the SOL did not suffice
· But sometimes OK if attny retained for non-economic purposes (such as crim defense, adoption, marital) as in these cases damage for ED may be foreseeable and may be recovered as one item of damages

· Holliday p343—neg cousel permits guy to be convicted of invol man

· Kohn p343—neg cousil tells real mother names of adopting parents

· Wagenmann p343—neg counsel let to invol incarceration into psych hospital
· But see McPeake p343—no recovery for neg of attny for guy found guilty of rape, etc when he jumped through the window
· Camenisch p343—no recovery for neg attny who did not put estate plans into effect

· Attnys and 3rd parties

· Biakanja p343—notary neg did not have will witnessed and so it failed and estate passed to others, and the heir recovered for this neg

· But see Lucas p343—no recovery against neg attny who misapplied the rule against perp and so will failed because rule against perp is too hard to understand
· Some cts still impose privity in will cases

· Barcello p344—grandkids who lost their inheritance denied recovery as no privity (attny owed sole duty to client)

· Cts willing to extend duties to non-clients when the client has asked the attny to provide info to the other side or prep docs for a deal

· Petrillo p344—ct imposed duty of due care on a sllers attny in connection with an arguably misleading percolation test report given to the prospective buyer, because the report’s purpose is to induce others to rely on them
· Other professionals

· Glanzer p345—public weighter who certified weight that was too high responsible for the damages
· Gutter p345—guy relied on Wall St J. stock page with omitted an F indicting bond sold with interest suffered a loss was denied recovery, because no limited group under 552

· Duncan p345—guy fired for positive drug test has cause of action against testing co as the company knew that its actions would affect the group of workers being tested
· Aufrichetig p345—physician could be sued for understating the severity of Ps medical condition in an affidavit

· Greinke p345—guy could recover where doc told him he only had 12 mnths to live and he took early retirement from his job and suffered substantial financial loss as a result
· But, no claim where phys failed to disclose information regarding to the poor life expectancy of patients with pancreatic cancer—arato p345

· Other cases where economic harm comes up

· Cause of action of 2 retailers who suffered econ damages when a part of a brick wall collapsed blocking off the area (neither suffered any physical property damage) because the ct said the reliance of some cases on miniscule property damage to support the claims showed the irony of a rule that posits the right to recover economic losses, no matter how substantial upon the fortuitous occurrence of some concomitant physical damage no matter how slight

· But, same ct denied recovery to law firm for econ losses when construction project elevator broke evacuating the area because these were inconvenience costs, not economic losses-Goldberg p355

· Charterers of a boat were denied recovery for loss of use due to Ds neg repairs, Holmes said this was “no loss to the P who loss arose only from a K with the owners”

· Life insurance co denied recovery from D who neg caused the premature death of the insured—CT Mutual p356

· Ds barge neg destroyed a bridge that was the only way to get to some shops, resulting in economic harm, the shops were denied recovery as the ct was concered about disproportionate liability—Rickards p356

· People used to be able to recover for the loss of their servants

· But not so much any longer—see Phoenix Pro Hockey p356, where regular goalie injured by neg of D and the team sued for costs of hiring another goalie, case dismissed

· Same result when injured is the pres of the company—IJ Weinrot p357, ct says that co should have gotten key employee insurance

· Some cts have barred tort action in situations that may appear to lend themselves better to K remedies
· City Express p357—no tort recovery for building owner whose architect built the building safely but not suitable for its intended purpose, because the law of K is designed to enforce expectations created by agreement and the law of torts is designed to protect citizens and their property by imposing a duty of reasonable care on others
· But see Moransais p358—p homebuyer sued D engineer for failing to find defects, ct said that it had never intended to bar well-established common law causes of action such as those neglect in providing professional services
Affirmative Defenses for Unintentional Harm—D has the burden of proving

Only come into play when P has established a prima facie case for negligence

· Contributory negligence—consists of acting unreasonably in regard to one’s own safety
· In general contrib. negligence consists of departing from the reasonable prudent standard of care that a reasonable prudent person would exercise in regard to his or her own safety under the circumstances

· Elements

· P neg toward own safety

· Ps neg is a substantial factor in her own harm

· Contrib. neg is an absolute defense

· Contrib neg has turned into Comparative Negligence in most jurisdictions (but not all)—proportional reduction under comparative fault regime

· In general

· Same name—if P is at fault P has been contrib neg

· D must still prove elements

· P is neg toward own safety

· Ps neg is a substantial factor in her own harm

· What has changed:  no longer is C-N an absolute defense; instead it is a proportional defense

· A jurisdiction will have either contrib. neg (total bar—only 5 jurisdictions left) or comparative fault

· Pure comp. neg—apportion the percentage of loss no matter how contrib. neg the P was

· Effects:

· Joint and several

· Several

· Almost all pure jurisdictions have consluded that reckless conduct should be compared with negligence

· Sorensen p369—Ds drunk and speeding driving with Ps careless left turn in front of him
· Impure comp. neg—retain a bar to Ps recovery if the Ps neg is greater than or equal to that of any D, so if P is 51% neg they are barred from recovery

· “not greater than” 50%--so can recover 50/50

· “less than” 50%--can only recover if less than 50

· When there are multiple Ds, the majority approach is to combine the neg of the Ds and then weigh against the Ps neg to see if less than or not greater than 50%

· Comparison can not be made when P has been reckless and D negligent and some cts hold that suit barred for reckless against reckless
· Exceptions and limitations

· Stat violation [where the purpose of the stat is to protect P from own inability to appreciate consequences]

· Custodial care—where the purpose of the custody is to keep the Ps from a certain harm and the Ds negligence allows for them to get into the very harm they are there to be protected against, the D can not bring up contrib. neg
· Emergency—if Ds behavior causes P to do something neg in order to try to save themselves, then the D can not bring up contrib. neg (eg Jones p249—where guy jumped out of carriage when the carriage went out of control cuz of Ds neg)
· Last clear chance—when both the P and the D have been contrib. neg and the D has one last clear opp to avoid the circumstance and does not take it, the D can not bring up contrib. neg defense (neg itself need not be sequential)// evidently this is eliminated—see p375 (ask Nock about this one
· ________________________________MY ADDITIONS TO NOCKs

· Cts will not compare when the Ps conduct is thought to be socially offensive—Barker p369, a guy who made a pipe bomb that exploded in his hands was barred from sueing anyone for his damages
· Manning p369—where kids with no drivers licenses took a car on a joyride and crashed, the D who was injured in the crash was barred from suit cuz of illegal activity

· But see Ashmore p369—where kid making pipe bomb allowed suit as “one is not barred from recovery for an interference with legally protected interests merely because at the time of the interference he was committing a tort or a crime.
· Cts split on whether to compare Ps intentional acts with Ds neg
· Hickey p370—neg campus police officer left belt in cell and prisoner hung himself is entited to comp negligence instruction

· Sandborg p370—comp neg not available where jail officials were on notice of prisoners suicidal tendencies
· Med mal in CN—cts don’t allow a showing of how P was injured in med mal
· Cts reluctant to admit defense of CN in med mal cases as it would lead to the absurd result that in any hospitalization due to the patient’s fault, the treating phys would nto be liable for neg treatment—Harding p379
· Fritts p376—guy drunk driving hit a tree and got to hospital and would have fully recovered but doc had to reconstruct his face and when beginning the procedure made a cut in his throat so he could breath and severed an artery and the guy bled to death, in trial the doc brought in ev of his drinking and drug use as contrib. neg and was awarded judgement which was reversed by CoA

· Should this be limited to med mal?
· Wolfgang p380—race car driver suing for additional harm from late rescue after a crash/ Ds were not allowed to show how he got hurt as he was only suing for additional damages
· Chronology—Ps neg acts after the harm has been caused cut off liability to the original tortfeasor

· Egan p380—guy in elevator stuck when his co-workers pried the doors open and jumped out.  He was the last and when he jumped he injured himself—his jump was unforeseeable and therefor cut off liability to the elevator people
· Exxon co p381—D neg allowed a connection to break, an assisting ship removed the broken hose that messed up its maneuverability, then the captain tried to steer the ship into open water to avoid being stranded and hit a reef losing the sheet—the captains actions were a supervening cause of the damage and cut off liability
· Avoidable consequences—even if the accident was entirely the Ds fault, the Ps recovery might be reduced by failure to exercise due care to mitigate the harm done
· Cts generally refused to award damages for complications that could have been avoided by the exercise of due care after the accident

· Munn p382—Decedents religious beliefs would not justify her failure to accept a blood transfusion

· Williams p382—Ps religious beliefs are an issue to be considered in whether she mitigated or not, but the standard is did she do what an RPP would have done
· Champagne p384—guy exposed to asbestos was told to stop smoking, he did not stop smoking, the jury found for him but lowered his award by 75% for continuing to smoke

· Tanburg p382—guy injured back, was told to lose weight to mitigate, he failed to make a reasonable effort to lose weight and so he was 70% at fault and therefore allowed no recovery
· But, not required to undergo surgery.  Hall p381
· Failure to wear seat belts or helmets—does not bar recovery

· Some cts say inadmissible in civil trial
· Othe say that if violation is causally related may affect civil damages by a small percentage

· When statutes are enacted commanding use of safety features but are silent on civil matters some cts have chosen the failure to use belts as a species of fault

· CA allows for the failure to fully reduce recoverable damages, tho the D bears the BOP showing what part of the Ps harm was due to the failure to use the safety equipment

· Effects of the change to contrib. neg on joint and several liability—AMA p 420:  trying to say that switch to contrib. neg regime gets rid of joint and several liablilty which means that P would be responsible for suing and apportioning all losses, the ct disagrees and says that impossible to apportion an indivisible injury, but will allow D to apportion their own losses.
· First modern case to repudiate the general “no contribution” rule—Dole p426, employee was not prevented from goin into a bin with a deadly chem and died, sued Dole for not warning him, and they sued Urban for not following instructions and the ct said where a 3rd party is found to have been responsible for a part, but not all, of the neg fpr which a D is cast in  damages, the responsibility for that party is recoverable by the prime defendant against the 3rd party.  To reach that end there must necessarily be an apportionment of responsibility in neg tween those parties
· Apportionment has been allowed between P and D when P sues on a SL theory—Safeway Stores p427, where original P was hurt by shopping cart and sued Safeway in neg and nest cart in SL, the jury apportioned damages, 80/20 and then safeyway tried to apportion losses evenly which the ct rejected
· Indemnity—obtaining full satisfaction of one’s liability from another (CL only allowed indemnity in rare circumstance)

· Contribution—obtaining partial satisfaction of one’s liability from another (CL forbade contribution as they were not willing to aid one wrongdoer against another and no easy way to apportion losses tween wrongdoers)
· Equitable indemnity—CA’s version of contribution since contribution was barred by statute

· In the instance of insolvency, in states that retain joint and several, but do not follow the uniform act, the loss due to one Ds insolvency will be spread among the remaining Ds.  With several liability, the P will bear that loss
· But see Evangelitos p427—when one D is insolvent then that Ds portion of the losses will be divided among the remaining parties, both P and other Ds
· Settlements result in several possible solutions for those that do not settle

· Under the Uniform contribution act, if one D1 settles and D2 gets a judgement for the bulk of the damages, then D2 can sue D1 to recover his share of the damages
· Pro tanto rule (ca)—D2 can not recover anything from D1 if D1 settled in good faith (which did not involve collusion between P and D1)
· Section 6 of the UCFA—D2 only has to pay his proportional share of the damages regardless of the amount of the settlement
· In NY the ct reduces D2s liability by the larger of either D1s equitable share based on the percentages or the actual amount D1 paid in the settlement.
· Mary carter agreements are where defendant’s settlement amounts depend on what the P is able to recover at trial—making the Ds adversaries and incentivizing the settling D to assist the P in proving her case/  some states bar this and others inform the jury of the situation

· Imputing the negligence of the victim to other Plaintiff’s

· Most cts hold that the neg of the victim can be imputed to other Plaintiffs—the actions are “derivative” in the sense that defenses available against the “direct” victim are available against the plaintiff
· Blagg p372—action of neg spouse harms the other spouse, and the family as economic unit

· Contra Huber p373—ct concluded that from the vantage point of the neg D, the P is simply a foreseeable P to whom he owes a separate duty
· Griffin p373—the ct imputed neg of child to parents, as the D who eas 1% at fault should not be held liable for damages for a person who was 99% at fault

· Portee p374 (and earlier)—the ct imputed neg of the child to the mother, as to allow a P seeking damages to recover more than the victim would be able to recover would create liability in excess of fault
· Contra Meredith p373—children suing for ED from watching their father being struck and killed and ct says that it makes no diff to the ED claim that the father was neg so long as his neg was not the sole proximate cause of the accident
· Cts split on whther to tell the jury the result of their decisions
· Other changes of the switch to C-N

· Res ipsa p375—Montgomery p375, ct asserted that res ipsa could be used if the Ps ev showed only the first two conditions, and then once the TC rules the doctrine applicable, the jury must then compare any ev of negligence of the P with the inferred neg of the D and decide what percentage of neg is attributable to each

· Most cts agree that rescuers no longer need special protection p375
· Contra Ouellette p375—ct held that comp neg does not fully protect the rescue doctrine’s underlying policy of promoting rescue

· Drinking P
· Some have allowed causes of action against the commercial vender of alcohol—Kelley p375, ct held that the estate of a person who has killed himself while drunk driving may have a CL neg action against the licensed vender who supplied the booze
· Contra Estate of Kelly p376—allowing suit by intoxicated adult against vendor of booze would foster irresponsibility and reward drunk driving

· Some states have allowed neg entrustment actions by Ps who were lent a car while intoxicated against the lendor—Lydia p376
· Joint and several—some cts have replaced joitn and several with several

· Economic losses

· Com neg applies to cases of economic loss, see Clark p376—P sued lawyer and banker over financial losses (malpractice), ct noted that even tho the state statute did not cover this type of loss, the ct might apply the public policy considerations underlying that section to support a common law rule of comp neg in a case such as this.  No reason not to apply to econ losses
· Assumption of Risk—proportional reduction UNLESS  (implied) Primary A-R in which case it modifies the duty owed
· Express—formal A-R (often written)/ an exculpatory agreement/ a release of liability
· Two challenges to enforceability

· Procedural 

· Realistic opportunity to bargain

· Information provided

· Opportuntity to ask questions

· Knowing consent

· Substantive

· Fairness of the agreement

· Should the K trump tort duty

· Should actors be able to “opt out” of tort system by disclaiming liability

· Dalury p 385—skier signed a release of liability for all neg.  The ct looked at the six Tunkle factors, as well as other factors to see if the release was enforceable and held that the agreement, tho clear, was void for policy reasons.  Tunkle factors:
· Concerns a business of a type suitable for public regulation
· Activity is of great importance to the public

· Holds out service to any member of the public that seeks it

· As a result of the essential nature of the service, the seller possesses an advantage in bargaining strength
· seller invokes a K of adhesion with no opp for the P to negotiate

· The Ps prop is under the complete control of the seller
· Spencer p389—voided a release that P had signed to participate in a local ski competition on the basis of Dalury.  The ct said that if held up then an important incentive for ski areas to manage risk would be removed.  The majority stated that the release would have protected DF if a shovel was left on the course by the race promoters.
· Contra-VT took a different approach when the release did not involve the victim—Hamelin p390, guy employed by D was working at factory owned by W.  He was hurt by falling through a stair and sued W and received an award.  W then sued D for indemnity under K and recovered because no problems with bargaining power, fairness, risk spreading, etc.
· Leon p390—guy was injured when a sauna bench collapsed under him.  He signed an elaborate release but this was no bar to recovery as it was not a known risk, therefore he could not have assumed it nor was the risk related to the bulk of the release which was about gym equip
· No matter what the situation, cts agree that negligence and gross criminal negligence can not be disclaimed—Sommer p390, alarm co. failed to relay alarm

· Even if the release is valid, ability of adults to sign releases that bind family members is in serious doubt

· Scott p390—refusing to enforce ski release signed by parent against injured child

· Huber p390—refusing to enforce against wife when husband signed for wife

· Dilallo p391—refusing to enforce a clear release signed by a 14yr old in order to ride at the stable.  The ct asserted that the need to protect minors warranted a rule that minors be able to get out of any release
· But, in cases of non-profits the release may stand—Zivich p391, holding that a parent sign on a release to permit a childs part in a soccer league bound the child and also barred the parents derivative action for harm to the child

· For a release to be valid, the actual form must meet certain criteria

· NY states that form should state “unambiguously” that it involves an exemption from liability for neg

· Krazek p391—person injured when hail started on a river raft and the leader ordered all into the water to protect them and she was swept away by the current, she sued stating release form did not use the word neg, yet the ct said they did not have to use a magic word, just that the meaning be unambiguous

· Contra Kissick p392—people flying signed a release for any loss or damage to property or person, but the ct held that it did not state death so suit for death not barred

· Signs are not a waiver of liability unless attention is drawn to the sign—p392

· Post injury releases are settlements and will be delt with in K law

· Implied—judicial implication/ this is a complete defense
· Elements:

· Knowledge—P must subjectively know, appreciate, and understand the risk of harm created by Ds conduct

· Voluntary encounter—P must voluntarily subject himself to that risk

· Murphy p393—Cardozo case involving a ride at Cony Island and the P watched the ride and saw people falling down and then he voluntarily went on it and was injured, Cardozo says you knew the risk and voluntarily encountered it, so you can not bring suit

· Davenport p400—guy kept going down same set of stairs, even tho there were two other sets when he knew the light was out on the set he kept going down, and finally, he was injured/ the question here was does the shift to comp neg change the assumption of risk?  Differences:
· Contrib. neg focuses on Ps failure to exercise due care in confronting a risk while A-R focuses on Ps voluntary encountering of the risk

· Contrib. neg employs an objective standard (ie would a RPP have appreciated a risk and taken steps to avoid the risk) while AR employs a subjective standard
The answer is that most courts do not treat A-R as a separate defense but instead incorporate A-R into comp fault regime so that person claimed to have assumed the risk is not barred completely, but the assumption is added to their comparative fault.  THUS:  P is entitled to receive complete compensation less the percentage of loss attributable to her own culpable conduct (contrib. neg plus AR)
· Boddie p405—woman neg allowed a grease fire to start and screamed help and the P electrician ran upstairs to help her, he was injured by the fire, P said assumed risk, and the ct relied on restatement that says AR  must be voluntary and here not voluntary if Ds conduct left no reasonable alternative
· Gonzales p406—P knowingly accepted a ride from a drunken driver, no AR instruction 
· Swimming pools—several cases have denied recovery to Ps who knowingly dove into shallow or murkey water, or used a diving board that had not been tested/  divers acted called “a superceding act of neg absolving the Ds

· O’Sullivan p406—open and obvious danger of diving into a swimming pool barred recvery

· Two types

· Primary—this is not a defense, it modifies the duty that D owes P which acts as a defense, but really what it does is changes the prima facie case before you even get to the defenses, as it changes the duty from an RPP standard to a recklessness standard (willfully or recklessly injuring)
· EG negligence in sporting events

· Knight p396—P alleged that her friends decided to play touch football and D, one of the opposing players played aggressively and she told him to be careful or she would stop playing and then on the next play, he knocked her over and stepped on her hand injuring her, ct granted summary judgment for D—the crucial analysis was on the duty owed the P and they decided that liability would only flow if the participant intentionally injured another player or engages in conduct so reckless as to be totally outside the range of the ordinary activity involved in the sport
· Crawn p397—base runner slid into catcher, the ct held that the duty of care is to avoid injury from recklessness or intentional injury
· But, Lestina p397—soccor injury, ct said negligence

· Mckichan p398—denying action when hockey player badly hurt an opponent after the whistle stopped play

· Freeman p398—skier was injured when in a collision with a drunken skier, the ct upheld actions in situations in which prohibiting conduct would not chill participation.  D did not have duty to avoid collision, he did have duty to reduce risk of collision
· Connelly p398—no cause of action for skier who slid down a hill and hit a tower when the tower could be seen miles away and was in a wide section of the track and was padded, risk here was inherent in the sport
· Baseball spectators

· Davidoff p399—14 yr old badly injured by foul ball, summary j for the D, ct said that where there is provided a screen where the danger of being struck is the greatest and screening is sufficient the duty of care is fulfilled
· Neinstein p399—imposing a duty to protect all spectators would require putting screens on every seat or charging higher prices.  A person who fears injury can watch from home or sit somewhere else
· Some states have enacted legislation protecting baseball franchises from liability

· Skydiving

· Baseball spectators
· Firefighters rule—risks part of the job and are paid for through the jobs compensation package, so barred from suing those that you rescue 

· Exception—volunteer firefighters (Roberts p408—if you are a volunteer fighter, you do not get same kind of comp package and we want people to want to be volunteer’s so not barred from bringing suit against those they rescue)
· Bryant p412—private tow truck operator called to the scene of an accident caused by Ds drunk driving and is hurt by a second motorist, claim rejected

· Maltman p412—professional rescue helicopter crashed when on the way to save a neg motorist who had crashed in a remote area, claim rejected

· Black Industries p412—public policy demands that recover be barred whenever a person, fully aware of the hazard created by another’s neg, voluntarily confronts the risk for compensation
· No recover for nurse hurt by her patient with Alzheimers—Gould p412
· No recovery for driving instructor when student driver crashes—La Fleur p412

· Homeowner does not tell electrician of all his efforts to rewire house, ct rejected duty to tell elec about what had previously been discovered—Salima p412
· Stunt man involving kite does have a claim when person promised experienced driver and then provided an inexperienced driver which caused the harm, the ct says that he can not assume the risk of any neg that he has no reason to anticipate
· Secondary—remains as an affirmative defense in most jurisdictions but is now a proportionate defense in most jurisdictions to be weighed against the Ds negligence
· Risks that are not necessarily part of the sport

· P knowingly and voluntarily encounters risk created by Ds neg

Liability of Employers?

Vicarious liability—refers generally to cases where one person is held responsible for the wrongful acts of another by virtue of some status connection between them.
· Respondeate superior—liability should follow power and control
· River Wear Commisioners p433—in the great majority the employee is poor and the employer is comparatively rich and so better to fix the employer with responsibility but there is also concurrent laibilty in the sevant, he is not discharded from liability
· It is more expedient to spread loss over large group of the community the losses which experience teaches us are inevitable p433

· Employer/employee—when an employee commits a tort while in the course of employment the employer is liable regardless of fault because the employer retains control over the way the employee does the job
· To ways to look at the relationships

· Victim can sue employer for torts of the employee against a victim

· First establish neg or other tort

· Second, determine whether in scope of employment (was it in the course of employment?)—(Bushey p 429—established the foresight test as the test for determining what actions are in the scope of employment as opposed to the motive test which was the older test which limited scope to whether the action at that moment was done for the benefit of the employer/ drunk seaman turns some wheels on a dry dock that flood a boat which falls and destroys the dock)
· Minor deviation from course of business is considered to be still in the course of business
· Riley p434—no hard and fast rule on the subject, driving 4 blocks out of the on a person errand did not take the employee out of his service

· A major deviation is considered a frolic and no longer in the course of employment

· Victim can sue the employee for the employers direct negligence (in negligently hiring someone in a situation where it can cause risk/ or negligently training, etc.)
· Example of the police dept that neg hired a previous rapist who then raped a woman while on duty

· Inexperienced bulldozer driver

· Employer/ independent K—because the employee retains control over the way they do their job, the employer is not vicariously liable for the torts the employee commits

· What is an independent K—Sanford p445, an independent K is one who, by K, possesses independence in the manner and method of performing the work he has contracted to perform.  The other party of the K must relinquish the right of control ordinarily enjoyed by an employer of labor and reserve only control as the results of the K before the independent K relationship is created.  Whether the party for whom the work was to be performed had the right to dictate and control the manner, means and details of performing the service is the test to be applied.
· Exceptions to this rule—Generally, a landowner is not responsible in tort for the wrongs of independent Ks, EXCEPT when the harm results from the work being done on the homeowners premesis, like excavation, blasting, the cutting of electrical conduits, water pipes, or gasoline lines located below the ground, etc.
· Inherently dangerous—one who employs an independent K to do work involving an special danger is subject to liability for ham caused by the Ks failure to take reasonable precautions
· Western Stock Center p446—under inherently dangerous rule, an employer is only liable for damages if the independent K is negligent in performing the work.  As with the doctrine of respondeat superior, the “inherently dangerous” exception is not a SL concept.
· Petrovich p437:  woman suing HMO for not catching the cancer which killed her during trial, HMO said docs were independent Ks and not employees so the HMO not liable for their neg.  Ct says can be liable under apparent or implied authority doctrines
· Apparent authority

· Two elements

· Holding out

· Reliance

· Implied authority

· One element

· Retains control
· Where an employer has answered for the employees wrong, in almost all American courts the employer, as the innocent party, he may recoup his losses from the employee whose active neg caused the loss—p436
· Borrowed servant

· When there is a situation of divided authority the GR is that as long as the employee is furthering the business of his general employer by the service rendered to another, there will be no inference of a new relation unless command has been surrendered and no inference of its surrender from the mere fact of its division—charles p436
· Recent cases have opted for a rule that hold both employers responsible for the torts of the borrowed servant—Morgan p436
· Intentional torts

· Lancaster p435—P driven insane by his supervisor can recover from the RR.  Posner noted that a theory of direct neg offered an alt route for recovery when torts of employee fall outside scope of employ.  Requires proof of RR neg.
· In those cases where the employer has no inkling of the deviant behavior of an employ, neither vicarious liability or direct negligence will help—Godar p435, child abused by school director can not recover
· Sexual harassment not within the scope of employment, howverer employer resp. for hostile wrkn environment created by sup subject to two defenses
· First protects an employer who exercised reasonable care to prevent and correct promptly any sexually harassing behavior

· Applied to employees who unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer to avoid harm otherwise
· Owner consent statutes—enable the victim of a tort to sue the driver also the owner of the vehicle
· Joint enterprise—principle of vicarious liability that holds each partner to a joint enterprise vicariously liable for the wrongs of another partner
· Ordinary commercial partnerships—Heick p437, the ct refused to treat a passenger and driver as joint enterprise while on a pleasure trip that took them from bar to bar.  The ct rejected minority rule that the mere association of the driver and the passenger in the use of the vehivcle for any purpose in which they have a common interest, and said no right to sue passenger since she did not have right of control of vehicle, also notes that joint enterprise restricted to those in which the parties share a pecuniary purpose
Strict Liability—the P is not required to prove negligence (that the actor did not use reasonable care).  In this case, we do not care how careful the person was, if there was an act and the act proximately caused harm then presumptively liable.

Must prove

· Act

· Act was proximate cause of harm

· Animals

· Wild animals are SL no matter what

· What is a wild animal—any animal that belongs to a category which has not been generally domesticated and which is likely, unless restrained, to cause personal injury

· To be SL the animal must be in possession

· Liability for dangerous animals is only for the owner possessor—Woods-Leber p451, rabid mongoose jumps out of the woods and attacks a woman sunbathing at a luxery hotel, SL case failed because the hotel never owned nor possessed the animal

· Affirmative defenses for wild animals

· Colorado Ct of appeals held that its states general rule of SL did not apply to animals kept in public zoos (negligence applies)—Kennedy p451
· Rubenstein p451—ct reached the same conclusion for animals in national parks (guy sleeping in tent in Yellowstone received repeated warnings about the dangers of camping the park which he ignored and he was then mauled by a bear

· Domestic animals—animals tame by nature
· Two variations
· Animals with known vicious tendencies—SL (in CL used to be a one free bite rule in order to show vicious tendencies, now dog growling or acting aggressive will be a vicious tendency)
· Baker p450—guy kept dangerous dog in the care of his servant, and one day the potman was with another employ and as a joke, let the dog go and it bit the other employ.  under the standard view, it is wrongful to keep an animal with known vicious tendencies and the potman’s malice amounts to an intervening cause that breaks causal connection or if the gist of the action is the vicarious liability of the owner for the biting by the dog, the malice of the potman deo not rise to the level of an intervening cause.  The owner is still liable with an indemnity action against the employee.
· Any other animals (no known vicious tendencies—neg)/  Gehrts p447—woman’s dog who was properly restrained and had no known vicious tendencies bites P, the ct said no liability because can not prove neg.
· Livestock—an owner in possession of livestock or other animals, except for dogs and cats, that intrude upon the land of another is subject to SL for physical harm caused by the intrusion

· SL of the possessor of trespassing livestock does not extend to harm not reasonably to be expected from the intrusion

· But see Williams p452—recover was allowed for a man attacked by a trespassing bull when he was out doing work in his garden

· Distress damage feasant—distress damage feasant refers to the takin of chattels that are doing damage to or encumbering land and retaining them until compensation is paid (self help remedy that has done much toward SL for animals
· Animals on the public highway

· Gibbs p453—woman hit and killed horse that had wandered into the road and sued for damages to her car, etc.  no liability to the owner of the horse

· Under CL—an owner of a domestic animal had a duty to prevent the animal from trespassing onto a neighbor’s land, but had no duty to prevent the animal from straying onto a public roadway unless the owner had prior knowledge that the animal had vicious propensitities
· Fencing in and fencing out

· Animals are allowed to roam free and the owners of private lands have the responsibility of fencing in their land as opposed to having the animal owners fence the public property upon which the animals were roaming
· In order to establish willful trespass in this kind of situation, the P must show some overt and unlawful act on the part of the D which tends to increase the natural propensity of cattle to wander and to direct them upon the premisis of another

· Some cases hold that the cattle owner on an open range commuts an intentional tort only when he places cattle on his own land in a manner and location tht makes it substantially certain that they would stray

· Abnormally dangerous activities

· Rule—in general, liability for unintentional harms requires proof of negligence.  If the P can prove neg on part of D P may pursue suit against the D for neg even if the activity is an ADA.  The question is whether the P must prove D was negligent.
· Exception—for ADA actor is SL
· Two approaches
· Precedent

· Rylands p455—guy non-negligently builds reservoir on land over a mineworks that he was unaware existed, when the res was being filled, the ground broke and the water went into the mineworks, flooding the neighbor’s mining operation, the ct eventually holds that the res builder is liable regardless of negligence/ Knock focuses on how you define the issue in Rylands defines the scope of SL (the more narrowly and specific you define the issue the less SL applies to, the more broad you define the issue, the more we can find SL// here H2O was dangerous in its non-natural state and therefore was SL
· Non-natural use—two ways to read the term

· Natural in opposition to artificial or man made

· Natural in opposition to unreasonable or inappropriate

· Rickards p463—case where guy rented a building and the building inspector did his tour and then later a guy came in and vadalized the bathroom causing flooding which destroyed Ps wares.  Landlord not responsible, diff from Rylands, as the water was reasonable and necessary for the function of the building
· Cambridge Water Co p464—chemicals stored seeped into the gound and into water mile away, ct said storage of chemicals should be regarded as classic case of non-natural use—SL applies/ ct of appeals said harm was not foreseeable and the ruel in Rylands should not be exempt from the general test of reasonable foresight

· Acts of god—Nichols p464—guys ponds broke banks during an extraordinary heavy rainfall, ct found this rainfall to be an act of god and so an exception under Rylands.
· Carstairs p464—p tenant in building unable to recover when rats ate through a box containing water run off from the gutters and the box and gutters were built for mutual benefit of both parties.  The rule in rylands did not apply because the D did not bring the water into the structure for his use alone
· Booth p465—proof of neg is required to recover unless there is a physical invasion, only if there is physical invasion can invoke SL because construction is a social utility which we want to encourage and right to blast is an absolute right which will be extinguished if we allow right of persons to enjoy their property unmolested
· Spano p465—garage owner’s garage and a car in it were destroyed when the blasters building a tunnel under contract non-negligently blasted without causing any physical entry onto the property, ct held that one who engages in blasting will be responsible for any damaged caused to neighbors regardless of fault
· Indiana Harbor p475—note that Indiana is suing Am Cy as the shipper here, not the manufac, Posner says no SL because you can use negligence theory, even tho this is technically an ADA when you go thru the factors.  Nock says that the issue is really not whether this particular substance is an ADA but rather who do we want to hold the liability bag in the absence of negligence—he says liability show follow control.  Posner wants Indiana to ferret out who the neg party was.  Nock says that because of joint and several liability the D can indemnify by finding who the neg party was.  So Posner wants to put the burden on the P to discver and Nock says that the liability should be on the D.  Also, the D is in the best position to make changes that result in safer shipping methods, etc.    
· Posner makes two errors

· fact-- He asserts, without any proof (acting as a factfinder-there was never any finding that this accident occurred thru carelessness) that this act was caused by carelessness.

· error of logic--He says that this case someone was negligent, therefore, in general, for this class of cases, you can find carelessness and so we do not have to use SL theory.

· Contra Siegler p481—SL for gas carried on public highway

· Foster p482—excavating co dug around gas pipe the movement of the sand breaking the pipe, ct says ordinary transmission of gas is not an ADA as other principles of law can sufficiently address the concerns that argue for SL in gas transmission cases

· Grube p482—ct refused to treat an underground storage tank as ADA when gas leaked out causing groundwater contamination and extensive clean up efforts

· In re Chicago flood p 482—pile driving not ADA as the P failed to demonstrate any of the first 3 rstd factors.

· Yukon Equip p484—Ds sued for damage caused by explosion of their storage mag.  Set off when thieves set off to conceal evidence of theft.  Ct said storage of explosives governed by SL and that app was not defeated by care (in this case locating the plant in remote area).  Also theft not an intervening cause as it is foreseeable.
· Defenses

· Causation

· Contributing actions of tird persons

· Assumption of risk

· Contrib. neg

· Ps abnormally sensitive activity

· Madsen p483—Ds blasting near a mink farm scared the mink so that 108 of them killed 230 of their young, Ds not liable as the damages were too remote (not within the realm of matters to be anticipated
· Restatement p469--The judge (because this is a question of duty, it is a matter of law and so the judge has to decide this one) evaluates the entire class of items and not just the case in front of her.  (Different from neg where the specific acts of a specific D are at issue).  This is a classic application of a standard.  Factors (not elements):

· existence of high degree of some harm

· key factor because at least in restatement terms this sets the activity apart from others

· likelihood that harm that results will be great

· abnormal danger can stem from how much harm the activity might create in the community if risk manifests itself

· inability to eliminate the risk through exercise of due care

· important to note that it is supposed to be about the activity in general not some specific instance of the activity.  E.g.-- is it possible for blasting in general to be conducted carefully or negligently.  The fact that in any given instance of blasting someone was neg does not call into question the general idea that it is difficult to conduct the activity in general without creating significant risk to others

· Indiana Harbor p475—note that Indiana is suing Am Cy as the shipper here, not the manufac, Posner says no SL because you can use negligence theory, even tho this is technically an ADA when you go thru the factors.  Nock says that the issue is really not whether this particular substance is an ADA but rather who do we want to hold the liability bag in the absence of negligence—he says liability show follow control.  Posner wants Indiana to ferret out who the neg party was.  Nock says that because of joint and several liability the D can indemnify by finding who the neg party was.  So Posner wants to put the burden on the P to discver and Nock says that the liability should be on the D.  Also, the D is in the best position to make changes that result in safer shipping methods, etc.    

· Posner makes this factor an element and bases his entire analysis on it

· common useage

· refers to the typicality of the activity in question.  Refers to the popularity of the activity among the relevant pop.  The less common the activity is the more likely it is abnormally dangerous

· examples of common activites:  cars

· examples of uncommon activites:  tanks

· inappropriateness of activity to the place where it is carried on

· Ballooning in downtown Manhattan

· Rylands?

· extents to which the value of the activity to the community is outweighed by its dangerous attributes

· (eliminated from the 3rd restatement)

· Controversial factor

· It suggests that an activity in one community could be an ADA where in another not an ADA.  Also is clearly a subjective factor that favors large enterprises over small.  The larger the activity, the more value to the community.

· Criticized in Koos p474—social utility of the activity can always be disagreed upon by those who profit and those who are endangered and between on locality and another (slum clearance to developer, destruction of historic landmarks to another) 

· Cadena p475—fireworks not ADA because the public enjoys them they are a social utity

· Contra Klein p475—fireworks an ADA as they flunk the first four tests
· Aviation not technically regarded as an ADA (Boyd p472 and Wood p473), however, the 2nd Rst 502A adopted an SL rule for all ground damage from aircraft “caused by the assent, descent, or flight of aircraft or by the dropping or falling of an object from the aircraft
· Strict products liability

· Old law that the only person you could sue for the malfunction, etc of a product was the person you were in direct privity to, so can only sue the person who directly sold YOU (not your mother, wife, etc) the product—Winterbottom p487—mail carriage driver not able to sue the manufac because the manufac sold to the post office and not to him, the driver
· American ct recognized in late 19th cent.  Huset v JI reviews all leading decisions on the subject and concludes that the GR limiting liability for neg in products to the original parties to the K of sale wsa generally followed with one key exception.  Exception concerned ADA which, because of a defect become imminently dangerous to human life

· MacPherson p489— Cardozo reverses common law by abolishing direct privity rule and establishing that a direct purchaser can sue up the chain of distribution where any product “puts human life in imminenent danger” (from Thomas v Winchester case with mislabeled poison)/ manufac sold a car to a retailer who sold to P, and the wheel shattered while P was driving, 

· Note that P is required to show that the wheel contained a defect, AND ALSO that the defect was present because of some negligence on the part of the manufacturer

· Every American jurisdiction has embraced McPherson
· Escola p502—NEED TO KNOW BY NAME coke bottle explodes in waitress hand through no fault of her own or the restaurant, she is allowed recovery in the absence of proving neg through res ipsa.  Traynor concurrence says this is SL and lets just call it SL instead of pretending it is not SL (note that this opinion comes 20 year before we recognize SL):
· we should place the loss on the party in control—the manufacturer

· we should impose liability on the manufacturer without having to find negligence

· this will have great effects for society

· manufacturer in best position to improve safety

· they are best able to internalize the costs

· they have every incentive to reduce the expense of liability through better design (safety precautions)—because they will have this cost on their balance sheets and as cost cutting technique will attempt to reduce liability which equals better, safer products

· manufacturer who creates the risk should act as an insurer

· loss spreading allows the manufacturer to recoup their loss

· innocent person who is injured by a product should not have to go through these hurdles to prove negligence

· morality is as between the innocent purchaser and the manufacturer who created the product and put the product into the stream of consciousness, then the manufacturer should pay (especially since the manufacturer can recoup their loss and the victim has no method by which to do so)
· Three theories of liability for injuries caused by a product

· Warranty (been around for 800 years)—breach of implied fitness and merchantability (A K theory mostly codified in the UCC) McCabe p493—establishes SL for warranty regime leaving open possibility for indemnity—woman’s agent purchases coffee maker which blows up in her face, burning her, she sues the retailer/ standard of care imposed on the seller is the standard of warrantee-you are warrantying that the prod is fit for the purposes for which you are selling it, and if it is not you are liable/ note that this theory is about the seller, which means that the retailer can sue the distributor who sold them the product and the distributor can in turn sue the manufacturer so eventually liability ends up with the manufac where it belongs
· To prove not merchantable the P must prove that the retailer:

· Seller of a product

· Seller sold a product to a purchaser

· Product was not fit for the purposes for which it was sold

· Retains some privity limitations.  Also must prove that you are a class of Ps that can sue under this theory, not just anyone using the product can sue.  A state must adopt which version of three possible alternatives that are available under the UCC for who may sue under the breach of warrantee:
· A—any natural person who is in the family or household of the buyer or guest in the home if it is reasonable—this is the least expansive option
· B

· C—any person who may reasonably be expected to use or consume the good or be affected by it—this is the most expansive option

· After Henningsen p496, you can sue up the chain of distribution, and you are not limited to direct K relationship/ ct held that all foreseeable users would be able to use the benefits of that warrantee/ K that the car manufacturer had was to the retailer, but would extend down the chain of distribution/ GR of K law is to enforce agreements that people make, (two ways to look at this a. procedural b. substantive:  unequal bargaining power, limiting liability is a sub unconscionable K)  wiping out the part of the K limiting liability as it is an unenforceable clause in the K—functionally this is the next step toward SL—this is SL treatment without expressly calling it an SL theory

· Liability for warranty can not be disclaimed

· A major advantage of the warranty action is that it is SL—the P need not prove that the merchant was neg in failing to discover defect, etc.; just need to prove that the prod was defective and caused injury
· Cushing p495—guy bought a roll at a restaurant who bought the role from a reputable baker and the roll contained a pebble that broke the Ps tooth, the ct held that the warranty of fitness ran from the restaurant to the p
· Negligence (tort theory)
· Must establish negligence

· privity limitation—Winterbottom p487
· Now, no privity limitations
· Products liability—Restatement 2nd section 402A (tort theory)/ the Rstd borrowed the SL theory from warranty but in addition unmoored it from K and proved to be the most influencial rstd ever
· Greenman p505—takes product liability out of K theory and into tort theory, but establishing strict product liability

· Because of Greenman and the ALI, most jurisdictions now recognize some form of SL for products.  Nearly all have abandoned any requirement of notification under UCC limitations of privity, or potential disclaimability associated with the warranty action
· Most jurisdictions have concluded that bystanders may rely on the SL provisions p509
· Most jurisdictions hold that each participant in the chain of distribution is SL to subsequent purchasers users or bystanders

· Comments in 402A makes clear that all commercial sellers in the chain of distribution were SL to subsequent purchasers injured by product defects.  However this does not mean that a retailer or wholesaler in the chain of dist will end up with the liability bag/ under ordinary rules of contribution and indemnity, any downstream seller who can establish that the defect was present when it left the hands of a seller may shift the liability to that seller
· 402 (a)—sets up prima facie case for product liability

· First, who may be sued:  D must be 

· In the business of selling a product

· For the Purposes of 402A—retailers are SL for selling defective products, but the retailer must be in the business of selling that product.  So, who is a seller—the judge determines this…
· Some can be in the product of selling A and you just offer B as an enticement, etc. but it is not your business, so you would not be SL for that side product

· An occasional seller who does not hold himself out as having any knowledge or skill in the commercial sense will not be subject to SL (e-bay) p574

· Liquidation sellers are not in the bus of selling any particular product, but they are SL for all of their products

· Used products dealers—not SL for their products 

· Peterson p571—seller of used cars not a seller for purposes of 402A but may still be liable under neg for failure to inspect.  Used prod dealers can not usually get indemnity as they can not prove that the defect existed before they got it so unfair to hold them to SL, this might destroy the mkt

· Except, gun dealers are SL

· Medical device providers—a hospital is generally thought to not be the right place to put 402A liability

· Hector p576—personal injury resulting from the implantation of defective pace-maker, cts says hospital not a seller under 402A (Nock disagrees with this) but a provider of services and cannot be held SL for the products it uses in its services

· Generally there is no SL for services—policy reasons are that there is no mass production of services and service tranactions do not involve a group of consumers needing protection from a remote and unknown manufac

· Since surgeons are providing a service, no SL for them

· When the transaction is a mix of goods and services, the ct will not apply Sl if the transaction is predominantly a service with only incidental transfer of goods

· All providers of blood, blood prods and human tissue are exempt from SL (usually by statute) but those injured may have a negligence claim

· Are animals a product or is the pet store providing a service?  Cts split

· Maps are a product—Brocklesby p581, mass production and marketing of these charts requires maker to bear the costs of accidents caused by defects in them

· Books and games not SL as it is not the product that generally causes harm, it is the ideas and expressions in the product p581

· Electricity may be a product, but some cts consider it a service p581

· Commercial lessors of chattels are SL-classic cases are car rentals

· Retailors and wholesalers are Sl—Vandermark p573, in some cases the retailer may be the only member of the enterprise available to the P, in oter cases the retailer may play a huge part in insuring that the prod is safe or may be in a position to exert pressure on a manufac

· Maker of component parts (where the parts are not subject to substantial change) is likely to be held SL if there is a defect in that part or material—Walton p574, manufac of engine that contained defective part and manufac of helicopter into which engine was installed both had independent duties to warn of defect

· licensors and franchisors are SL particularily if the licensor retains the right to control the quality of the prod on which the trademark is used p582

· Endorser, few cts have viewed endorser, but usually not SL p582

· Organizors that set standards may be held SL p582

· Corporate acquistions—the successor corp is only liable if it agreed to assume liability, the transfer was a fraudulent one, the two corps merged, or the successor is essentially a continutation of the original co.  some cts hold a co liable if they take over most of another co and then continue the prod line

· Builders of real prop—split

· Some jurisdictions extend implied warranty of habitability, others have clung to caveat emptor (property law)

· A relevant factor in determining who is SL may be contribution and indemnity
· Product must be for use or consumption 

· The product is expected to and does reach the consumer without substantial change

· The product must be in a defective condition.  There are three alternative types of defects.  P must prove one of the following (these are explained further on the next page)

· Construction (manufacturing defect)—defect in a particular item/ if it is part of the design it can not be a defect even if it disgusts you (fly in the ointment, mousehead in a beer)

· A product is defective in construction if it departs from its intended design

· Usually only applies to one product and not the whole product line

· Ducko p511—the circumstances surrounding a malfunction of an automobile is sufficient to establish prima facie (the steering locked and she crashed but since the car was totaled she had no way of showing the defect)

· Design—some design that could have been taken to reduce safety and wasn’t (McDonalds coffee case was a design issue as they sold their coffee 20 degrees hotter, as part of the design, than normal causing injury)

· Two alternative tests (both focus on the product and not on the Ds behavior as in neg)

· Consumer expectation test:  a product is defective under the CET if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

· People use objects that they were not intended for (knife as a screwdriver) and if it is reasonably foreseeable that the object will be used in that manner you have to design the product in a manner to protect against these uses
· Takes product in current condition and judges it against what a consumer will reasonably expect

· Risk utility test:  a design is defective if through hindsight the jury determines that the product’s design embodies excessive preventable danger OR if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design
· Jury is instructed to look at the product and, in hindsight, is the risk of danger of the current design outweighs the benefits of that design

· Factors to be weighed in the process:
· the gravity of the danger posed by the challenged design 

· the likelihood that the danger would occur 

· the mechanical feasability of a safer alternative design—this has been the heart of many cases p526
· the financial cost of an improved design
· adverse consequences to the product and to the consumer that would result from an alternative design Altho it looks like the hand formula it is not
· This is basically the Hand formula—“reasonableness under the circumstances” test (ie negligence)

· Barker p517—loaders are supposed to have a load leveler and should have outriggers, ct layed out both tests to the jury and said could recover under either/ shifted BOP from the consumer to the manufac (not followed in most jurisdictions)
· Soule p514—Camaro case, ct determined that the consumer test can only be used with items that the consumer would be able to understand from their lay knowledge, the risk utility test would need to be used with anything technical

· Campbell p525—woman on a bus injured cuz no safety grab bars used the consumer expectation test and that was OK as the subject matter could be presumed to be understood by most people

· Morton p525—guy got cancer from asbestos  and succeeded under consumer expectation tst, the ct held this test to be applicable cuz the question is whether the circumstances of the prods failure permit an inference the the prods design performed below commonly accepted min safety assumptions of its ordinary customers

· But see Pruitt p525—P was hurt when airbag deployed in low impact collision/ the ct said that no instruction on consumer expec. test OK as the everyday person did not have to deal with an airbag (not everyday experience, thank god) and so jurors are in need of expert testimony to evaluate risks and benefits of design

· Soule p514 also posed the question if the P needed to establish a reasonably alternative design which was determined to not be necessary but a factor to be weighed when determining reasonableness/ however, now it is a REQUIREMENT to prove a reasonable alternative design 

· Reasaonbly alternative design (RAD)—banks p526, the reasonableness of choosing from among various alternative product designs and adopting the safest one if it is feasible is considered the heart of design defect cases
· The approach in banks has been formalized in Products Restatement—P must show that a RAD would have reduced the foreseeable risk of harm.  Sometimes the feasibility of a reasonable alternative design is obvious and understandable to lay persons and therefore expert testimony is unnecessary to support a finding that the prod should have been designed differently and more safely
· Must use only comparable products—Dyson p527, refusing to hold a hard top car defective b/c it was less protective than a full frame sedan, but one hard top should not be appreciably less safe than other hard-tops
· Dreisonstok p527—Ps were hurt when their vw microbus ran into a tree, they stated that the van was much less safe than American vans, ct rejected the claim stating price is a factor, if a change in design would add to the cost, add little to safety and take an article out of the price range for which it was intended, it may be unreasonable as well as impractical for the ct to require manufac to make such a change.  This vehicle should be compared to like vehicles and the manufac presented ev that this was as safe if not safer than others in the mkt
· Bittner p528—ATV turned over on a grass path, Honda allowed to present ev from similar activities to suggest accident in question was operator error, but was not allowed to show dissimilar activities (skydiving) to show ATVs not unreasonably dangerous
· Irreducibly unsafe product—prods whose dangers are knwn and ofter great, but there are no RADs

· O’brien p529—guy dove into above ground swimming pool, no RAD for this product/ trl judge said no defect design and CoA said do we need this product, viewing the ev in the light most favorable top the P, even if no RADs the jury might have found that the risks posed outweighed the utility and the manuf should take off the market or pay for losses
· Some reject O’Brian—Baughn p530, ct held that manufac of minibikes could not be held liable for injuries suffered when the bikes were used on pub roads in disregard of explicit warnings against such useage.  The prod was not defective as a matter of law when its warnings were followed
· Potter p539—vibrations of tools injured Ps, do Ps need to show a reasonable alternative design?  According to Potter, no need to show—this is now the minority view because some products are inherently dangerous and would force the manufac to take off the market
· Most jurisdictions require that the P prove alternative feasible design to order to prove a design defect—Beech p542, a prod is not defective in design or formulation if at the time the prod left the control of its manufac a practical and technically feasible alt design or formulation was not avail that would have prevented the harm fro which the P seeks damges that would nt iumpar the usefulness or intended purpose of the prod
· McCarthy p542—Ps sued bullet maker for making a bullet that increasing wounding power of the bullet, ct said risk of injury to be balanced with the utility is a risk not intended as the primary function of the prod.  There is no reason to search for a RAD where the sole purpose of the prod is to kill or maim.
· New Jersey statute says RAD not necc if product is egregiously unsafe and prod has little usefulness
· Open and obvious danger—some cts have held that an open and obvious danger is an absolute defense to a design defect case.

· Most jurisdictions have rejected the obviousness of the danger as a bar to recovery and instead consider it as one factor in the risk utility balancing test

· State of the art—Ds attempt to avoid liability by showing compliance with “State of the art” at the time the prod was made.

· Problem is that diff cts give diff meanings to the term

· Sometimes equal to industry customs

· Sometimes a label for the requirement that the best scientific and med technology that is practically and economically feasible at the time the prod was made or marketed be utilized by the manufac
· Volkswagon of America p532—cars were intended for transport, not for crashing, however the ct says reasonably foreseeable that will end up in crashes, so need to design for that

· The P in a crashworthiness case is not bale to hold the D responsible for the unavoidable injuries associated with initial impact but only for the harms that were enhanced or aggravated by the design defect// split as to whose BoP this is 

· Crash proof cars

· Evans p538—X frame deisgn not as safe when hit from the side, the ct says co not under duty to design a crash proof car since intended use not crashing
· But then Larson p538—held that risk of crashing foreseeable and design must reflect that—THIS IS NOW MAJORITY RULE

· Note that most courts have not shifted the BOP to Ds on the issue of excessive preventable danger

· The supplier must anticipate uses that were not intended (as wth manufac defects)—Price p531, P bought an oversize head mask of the elder Bush made by the D and while he was wearing it someone pushed him and he fell and was injured.  D said a drunk pushing him was unforeseeable and the ct says a fact question is presented whther D should have foreseen that possibility

· Whiskey, Tobacco and Butter—Restatement cautioned that prods whose inherent characteristics made them dangerous were not to be considered “unreasonably dangerous”

· No strict liability for the design of prescription drugs following comment K to 402A stating no SL in the case of unavoidably unsafe products

· Applicability to food—two tracks

· “foreign-natural” test—where if the food has a foreign object in it, it is SL, but if the object is natural (cherry pt, etc) then the neg standard will apply

· SL will lie if the person would not reasonably have expected to find it in there
· Allergic reactions—most have handled this as a failure to warn issue and imposed a duty on the manufac to warn of possible adverse reactions only if it knew or should have known of the risk

· inadequate warning—failure to tell people foreseeable dangers of a product (basically negligence because in effect saying the manufac has a duty to act reasonably under the circumstances and the breach is a departure from this standard)
· Four questions:
· When must a manufac give warning

· A manufac must give warning when it knows or should know of a risk of harm to a substantial number of the pop that is likely to encounter the prod
· EXCEPTION:  learned intermediaries for prescription meds/ the manufac has a duty to warn the phys who warns the patient 
· Harrison p553—woman has norplant and suffers injury can not sue manufac as learned intermediary doctine

· Exception to the exception:  the pill/ MacDonald p547—woman taking B control pill said read warning and was looking fro stroke and would not have taken if she knew of potential of stroke and then had a stroke and sued, manufac said no duty cuz “learned intermediary” and ct said in this case duty to the patient due to the unique nature of the product
· Also massive advertising of drug—Perez p553, ct imposed duty on manufac in light of their massive advertising campaign for norplant which it directed at women rather than their doctors (Glamour, Cosmo mag, etc)
· Pharmacists duty—
· Mckee p554—pharm no duty to warn patient (normally imposed on the phys)

· Cottan p554—any duty imposed on phys poses excessive burden on pharm to keep records etc and might induce patients to disregard advice of phys
· BUT Happel p554—duty imposed to inform of drug interactions or allergies where pharmacy had registry as this would add no extra burden

· Owe post sale duty when product dangers become apparent after release of product—Lovick p 568, wing on used farm cultivator broke and manufact had duty to warn because knew of this specific danger, manufac can warn of dangers through resellers of used products, etc.

· DeSantis p569—P died from inhaling poison while working with an industrial freezer.  The danger was known at the time but there was no known way to fix it.  One was developed after the sale, but the maufac did not alert the buyers of earlier models.  The ct held that the was no duty to inform earlier buyers where the prod was not defective at the time it was marketed. 

· MUST ALSO WARN OF FORESEEABLE MISUSES (also modifications)

· To whom must warning be given

· Foresight rule:  Purchasers, users and persons who foreseeably will be injured or endangered by use or exposure to the product
· Must warn others in the chain of distribution who you know or should know are using your product—Macrie p557:  farmer bought product and used product against warning and then sold product to distrib whose worker touched product and was horribly injured
· Is the content of the warning adequate

· Manufac must provide a written warning conveying reasonable notice of the:

· Nature

· Gravity

· Likelihood of known or knowable side effects

· Hindsight test used to be used—so manufac was SL for dangers not yet known at the time of the issuance of the product (beshada-SL for unknown risks of asbestos), but now use foresight test where SL for inadequate warnings for dangers known when the product is released, the risk must be reasonably knowable p559 & 565/  but the BOP is the D to show when the relevant info became available 
· Feldman p558 (grey teeth from drugs not known at the time patient took the drugs) v Vassallo p562 (breast implant dangers not known at the time the implants were released for use)
· Misrepresentations—prod restatement says that a sller who makes misreps of fact concerning the prod is subject to liability for harm to persons or property caused by the misrep

· Denny p569—jury could have found that an offroad vehicle that had certain advantages off the normal highway had been advertised and sold as appropriate for normal driving.  The things that made it good for off roading made it unsafe for normal use.
· Did the lack of warning cause Ps injuries

· Heeding presumption p555—assumption that person would have read and heeded the warning in the absence of proof/ the BOP to prove otherwise is on the D

· The product is unreasonably dangerous to the user/consumer or her property (this has been overturned by CA and some other states)

· The defect must result in: 

· a physical harm to the user or consumer or foreseeable bystander

· or to her property (but not to the product itself)
· Harm other than personal injury

· Economic loss is recoverable—lost wages and diminished earning capacity are common forms of econ loss that result from personal injury to P and are recoverable 
· Economic loss without personal injury is limited.  An action in SL does not lie when the prod simply did not perform as expected—Seely p584, where truck galloped and did not perform properly ct said that if there was an express warranty and action may be maintained on that basis
· A few cts have recognized an exception to the rule that excludes recovery for pure economic losses when the alleged defect creates an unreasonable risk of injury to persons, under those circumstances economic losses resulting from damage to the product itself may be compensable

· Damage to property when it accompanies damage to person is recoverable under 402A—Morrow p584, defective stove set fire to house

· When the property is itself destroyed by a defect, most cts treat this as an economic loss not recoverable in tort while some cts treat this as a property loss an allow recovery in SL
· When the defective material is used in the process of manufacturing another prod and that prod is ruined as a result, this may be treated as damage to property and recovery will be allowed

· When a purchaser such as a retailer suffers economic loss through a tort suit brought against him by a party injured by the prod, he usually may shift that loss to the manufac by way of an indemnity claim
· When the manufac has sold a retailer bad food and this in turn has driven his customers away, there is a well aged precedent that would allow recovery—Mazetti p585

Affirmative Defenses
· contrib. neg—applied in overwhelming majority of states
· no duty to discover or guard against a defect, but is a duty to act in a reasonable manner and use ordinary care, if you do not, the jury will allocate the responsibility and award will be reduced by the amnt of your fault—Sanchez p590, guy parked his truck on a incline and did not turn the engine off, put the ebrak on, or any other safety and the car slipped into gear and pinned him against a fence where he sliced an artery and bled to death, P claimed design defect, D claimed contrib. neg, contrib. neg won and the award reduced by 50%
· cts have trouble defining how to compare respective percentages of respon/ several approaches have surfaced p 591
· ctshave extended the underlying principles of com neg statute or com neg CL to prod liability cases
· in many cases Ps do not allege that prod defect caused whole of injury, but only agrrivated the injury

· Binakonsky p592—guy driving drunk hit a tree and then his truck caught fire and he died.  Ps allege the fire killed him, the ct said contrib. neg did not apply to SL in MD.  AR should not bar suit because P did not know that the design would cause the truck to burst into flame when struck and so could not have assumed this risk

· Contra Whitehead p593—guy caused an accident but design defect agrivated his injury and ct thought it appropriate to compare faults 

· These defense cases raise serious causation problems

· Zuern p593—guy hits someone while drunk driving and the P sues Ford for enhanced injuries and the ct allocated 70% fault to the driver and 30% to Ford, and the CoA held this up saying must assess degrees of fault not just degrees of causation.  Although causation is necessary condition precedent to a consideration of a persons fault, once causation is found, the trier of fact myst determine and apportion the relative degrees of fault of all parties and non-parties
· Disclaimers—disclaimers and limitations of remedies by product sellers or other distributors waivers by product purchasers and other similar contractual exculpations oral or written, do not bar or reduce otherwise valid prod liability claims against sellers or other distributors of new products for harms to persons
· Express AR
· Westlye p594—the ct held that express AR would bar Ps neg action but not her SL action for the failure of her ski boot bindings to release when she fell
· But see Bauer p594—ct held that no pub policy objection to an express AR defense against Ps claim that ski boot bindings failed to releasee

· Mohney p594—ct held that a release barred a SL claim against a manufac 
· Misuse—Ford Motor Co p596, guy starts tractor when standing next to it and it is gear and drags him under it killing him even tho the safety switch that was supposed to protect against that happening was defective, the ct says that reasonably foreseeable misuse is no bar to a claim under SL for prod defect
· Whether regarded as a defect or causation, the manufac is not subject to liability for an unforeseen abnormal use of his product
· Generally it is up to the jury to decide if a misuse is reasonably foreseeable or not

· In a defense against an SL claim, the D will argue

· no defective design b/c Ps use was unreasonable and unforeseeable (no prima facie)
· use by the P of the prod in misuse fashion disrupts the causal chain (intervening or superceding cause?) (no causation)
· use by the P was unsafe and therefore the P acting unreasonably in regard to own safety (contrib. neg—which is really just a reduction in damages and not really a defense) (affirmative defense of comp fault)
· unreasonable to own safety

· substantial factor in own injury

