Torts Outline

Nockleby - Fall 2005

General Thought: tort law is deciding who should bear the loss. We are distributing burdens, not benefits. (another way to phrase - whether plaintiff should recover for their damages)

I. Intentionally Inflicted Harm

A. Requirements of an Act

1. act = “external manifestation of actor’s will”

2.  no “duty to act” affirmatively to assist another in trouble


a.  passively standing by does not satisfy act requirement, even if you realize 
action is necessary for another’s aid/protection


b. Sullivan - bank manager killed by bank robber on 3rd robbery, bank did not 
provide security

B. Battery - is the 1) intentional 2) h/o touching (contact), 3) h/o touching occurs
1. Act - voluntary


a.  Directing another’s action also qualifies as an act.

2. Intent - to cause h/o contact with another (or 3rd party), or imminent apprehension of such contact


a. Substantial Certainty - knowledge of H/O contact or its apprehension



1. whether or not full consequences foreseen (Garrett - chair pulling).



2.  ultimate motive irrelevant (Clayton).  Good Samaritan


b. Contact Levels -  intent satisfied if 1) Unlawful/Unauthorized Act or


2) Harmful/Offensive 
Contact or 3) “Unpermitted” (extreme - minority)


1. If act is unlawful, then intent is satisfied (Vosberg)




a. reasonable person standard of “unlawful”



2..  Restatement of Torts - unless intent to cause harm/offensive contact, 


intent not satisfied (Restatement)



3.  Intent to cause Unpermitted Contact (White)




a. may be mitigated by extra-sensitive plaintiff



4. Transferred Intent - recognized by some courts




a. A tries to hit B, hits C (Hall - house drive-by)




b. alternate to transferred intent - theory of negligence


3. Contact - harmful or offensive contact with person occurs (does not have to be that intended harm resulted - Garrett)


a. RPP standard - “harmful/offensive” (but - Restatement vs. White)



1. offends a reasonable sense of personal dignity


b. “Extended Consequences” -  liable for unforseen consequences (Vosberg)



1. (Caudle) - sparkplug to neck caused permanent nerve damage



2. A tries to hit B, B ducks and falls off cliff


c. Close association - objects closely associated w/body



1. (Fisher) grabbed plate + racist comment



2. (Respublica) striking cane held by owner



3. (Morgan) striking horse satisfies intent


d. Unpermitted Contact (White)



1. reasonable person standard of “offensive”



2. White rule - any unpermitted act for which harmful/offensive contact 


results 
will satisfy (extreme)


e. Awareness - Pl doesn’t have to be aware of contact to satisfy h/o


4. Exceptions


a. Insanity -  based on capacity to form intent (why/how intent formed is 
irrelevant)



1. Competing Policy- between two innocents, losses should fall on the 


wrongdoer vs. how can you hold someone liable if they’re morally 



innocent  (McGuire)



2. Other policy -  “unjust enrichment” (“maldistribution of loss”), 



“incentive for caretakers”, administrability of determining intent of insane


b. Children - based on capacity to form intent



1. evaluation as to unforeseen consequences irrelevant (Garrett)



2.  also applies to infants


b. Sporting Events - recklessness disregard for safety of others (Gauvin)



1.  Policy




a. paternalism vs. autonomy.




b. “implied consent”




c.  don’t “chill vigor” but “reasonable controls” to protect players


d. Battered women - “continuous tort”



1. repeated battery over extended period of time

5. Privileges and Defenses


a. Express Consent (see below)


b. Implied Consent - assumed in all contacts which are customary and reasonably 
necessary to common intercourse of life (“implied consent”)



1. McCracken - allergic to smoke tells smoker, smoker not liable



2. hypo: injuries betw. children on a playground

Case

1. Vosburg - kicking during class. rule - intent to make contact all that is required, if unlawful/unauthorized.  policy - between two innocents…

2. Hall - drive-by shooting, responder hits bystander.  intent element satisfied.  
rule - transferred intent.

3. Clayton - trying to set broken limb over protests is battery.  rule - motive generally irrelevant. Good Samaritan.

4. Caudle - Pl runs around shocking D w/auto part, held liable.  rule - causation, 
liable for unforseen result of unauthorized contact.

5. Garrett - kid moves chair.  grandma breaks hip.  rule - intent = know with substantial certainty that contact will result.  not unforeseen consequences.

6.  Gauvin - hockey injury.  rule - reckless disregard of another’s safety satisfies standard for intentional torts. policy - game so violent/unlawful that valid lines can’t be drawn (no bright line).  Also don’t want to chill the vigor.

7. Hackbart - football injury.  rule - reckless disregard.  policy - paternalism vs. autonomy.  potential question of “implied consent”.

8.  McGuire - insane woman batters nurse, held liable.  rule - insanity no defense 
to intentional tort.  4 policy rules.

9.  White - prof piano strikes woman.  rule - unpermitted conact satisfies intent if 
direct or indirect harm results.

10.  McCracken - allergic to smoke, but loses case of intentional battery re: second hand smoke.  policy - some touching in “common intercourse”

11.  Leichtman - direct blowing of smoke in face.  Battery.

12.  Cohen - nurse alerted to religious preferences, ignores.  Battery.

13.   Fisher - racist comment and plate grabbed.  waiter liable.  rule - “extension of body”

14.  Respublica - striking cane of French ambassador is battery.

15.  Morgan - slapping horse man is sitting on satisfies “contact” element.

16.  Cusseaux - battered woman’s syndrome. 

C. Assault - 1) act, 2) intent, 3) apprehend imminent h/o contact

1. Act - voluntary


a. Attempt to Harm - attempted battery


1. (I de S) - missed her with hatchet



a. policy - disincentivize actor from battery/threat threat



b. policy - don’t “reward” failure


b. Threaten Harm
2. Intent - to Harm or cause Imminent Apprehension of H/O Contact to another (or 3rd party)


a.  Substantial Certainty - that apprehension or contact will result


b.  Either Intent to Threat and Intent to Harm



1. RPP standard for Pl.




: no extra sensitive Pl.

3. Apprehension - Imminent H/O Contact


a. Threats and Attempt



1. actual contact - irrelevant



2. apprehension standard




i. based on probability and imminence





a. no extra-sensitive Pl.




ii. fear and ability to ward off - irrelevant


b. Threats



 1.  imminent or “no significant delay” (threats of non-imminent, 



future action invalid) (Vetter)


d.i.  Proximate Threats - A threatening B, creates circumstance where C is 
assaulted - only if reasonable person would be put in fear of imminent 
apprehension of their own person


d.ii.  transfer of intent - A tries to hit B, misses, also misses C = C is assaulted


e.i.  Conditional Threats - usually not an assault unless condition satisfied and 
imminent harm (Tuberville)


e.ii.  Conditional Threats - imminent harm and condition one not privileged to 
make (Holcombe)


f.  Assaults on property - not a threat unless imminently threatens person


(Smith v. Goudy)

4. Policy 


a. in favor of shielding threats of violence



1. threats in themselves not harmful



2. recipients of threats must “stiffen up”



3. role of imminence requirements distinguishes serious from non-serious 


threats



4. victims of threats can take steps to protect themselves



5. allow people to blow off steam w/o being liable for emotional hurt to 


others



6. administrability - fear courts will be inundated with threat cases


b. against imminence requirement (and for tort in general)



1. should discourage acts leading up to harmful contact



2. interest in forestalling responsive violence



3. victim’s interest in being free from emotional harm of threat

Cases

1.  I de S and Wife - misses woman w/hatchet.  held liable for assault. rule - fear not enough, conditional threat not imminent.

2.  Brooker - makes conditional threat over telephone.  held not liable.

3.  Tuberville - were it not “assize time”.  conditional threat not 
an assault.

4.  Dickens - D beats up Pl, then makes death threat if Pl 
doesn’t leave state.  Ruled not an assault b/c not immediate, but future threat.

5.  Brower - repeatedly threatening harm over telephone not an immediate threat.

6.  Cucinotti - threatening with black jack to harm unless vacated premises.  Not liable.  “mere words” are not an assault.

7.  Smith v. Gowdy - threats to one’s home, but not one’s person, are not assault.

8.  Vetter- spits on van and threatens to beat up Pl from next door car.  Ruled assault b/c no “significant delay” unless prevented by self-defense, flight, or intervention by others.

9.  Holcombe - repeated death threats if man taken to court. 
One while prying her door open.  Held liable.  “cannot compel another to buy 
their safety by condition which they have no legal right to impose”

D. IIED 1)intent, 2) outrageous, 3) caused ED, 4) ED no reasonable Pl could endure

1. intent - to inflict emotional distress and knew or should have known emotional distress was likely result (includes recklessness)


a. “substantial certainty” that distress would result

2.  conduct - “extreme” and “outrageous”


a.  may be determined by power relationships


b.  victim’s vulnerabilities (Corbett)


c.  employment - manner of termination (Agis), very high standard


d.  racial epithets can cause (Alcorn), but not always (Vance)



1. use in these cases diminished from Civil Rights statute Title VII



2. Title VII has more lenient standards (before “extreme distress” occurs)


e.  sexual/mysoginist comments can cause (Hogan)


f.  power relationships in the office (Taylor)


g.  cases where a tort does not or no longer exists (Jackson)

3.  cause - actions of the defendant were cause of the Pl’s distress


a. grows out of parasitic damages - formerly used before IIED to award for 
distress (Bouillon/trespass tort)

4. result - emotional distress of Pl was so severe that “no reasonble man could be expected to endure it”


a. bodily harm not required (Agis)


b. bystander liability:



1. when IIED satisfied for primary target



2. must be either a) present member of immediate family or b) result in 


bodily harm to bystander

5. Exceptions


a. Constitutional limits - First Amendment



: claims against public figures must meet higher standard of recklessness


(Hustler)


b.  common carrier and shopkeeper - higher liability standard of mere insults, are 
older cases (Gillespie), but not mere “insult” not enough (Turner)
Cases

1.  Agis - waitresses’ fired alphabetical order to 
determine thief.  this is case that set the four rules and no bodily injury req.

2.  George - outrageous bill collection; previous case laying groundwork, ruled that when physical bodily harm results from emotional distress (now emotional distress alone is enough)

3.  Corbettt - psychiatrist sexual relationship with sex abuse 
patient.  “outrageousness” satisfied by failure to refer to another psychiatrist.

4.  Dawson - outragous bill collection of 
man with multiple sclerosis.

5.  Bouillon - gas meter read, miscarriage results.  emotional 
distress included in damages.  parasitic damages case.

6. Corum - loyal employee told to clean out desk and 
leave immediately.  not IIED.

7. Alcorn - truck driver abused racially.  IIED.

8. Hogan - sexist comments and unconsented touching constitute IIED.

9.  Taylor - single racist slur of high ranking Sheriff.

10. Vance v. S. Bell - racial harrassment, including noose, does not constitute IIED.

11.  Jackson - man leaving woman at alter b/c of unstated marriage to another satisfies “outrageous” element.

12.  Gillespie - conductor insults passenger.  she recovers for humilliation.

13.  Turner - “you stink to me” not an insult tort w/o severe emotional distress.

14.  Hustler - parody of Falwell protected under First Amendment

E. False Imprison 1)act, 2) intent to confine, 3) direct/indirect confinement results (awareness) or harm from confinement
1. Act - must be voluntary

2. Intent - to confine the other or a third person w/in boundaries fixed by actor


a.  does not have to be direct physical restraint  (words may be sufficient) 
(McCann)


b.  overbearing of will is all that is required. (McCann)



1. threat of force (assault)



2. threat of lawful authority (McCann)



3. holding onto something of plaintiff that they need (Griffin)



4. employment - fear of discharge not enough for confinement (Vasallo)


c. accident - not false imprisonment


d. Not liable for transitory or harmless confinement without intent (though may be 
reckless or negligent)

3. Confinement - act directly or indirectly results in confinement of other


a. no size requirement



1. larger the area of confinement, the less likely false imprisonment


b. restriction from entering is not false imprisonment


c.  if reasonable way to escape, no imprisonment


d. Conscious Pl. - other is conscious of the confinement (overbearing of will) or 
harmed by it



i.conscious vs. harm (baby suffocating in bank vault)

4. Exceptions:


a.. shopkeeper’s privilege - may stop someone temporarily if reasonable grounds 
(subjective standard) (Guijosa)



1.  merch reasonably believes theft, not just “good faith” (can be wrong)



 
: if you’re right, you can have unreasonable belief (doesn’t 
matter 



what kooky way they come up with system)



2. accomplished in reasonable manner for reasonable amount of time



3.  must be merchant or their agent (no “citizens’ arrest)



4. Policy - cost of losing things consistently is greater than cost in a 


wrongful holding b/c there’s no other practical way for them to recover 


their merchandise other than stopping

Cases

1.  McCann - mother and children made to wait by “overbearing of will”.  No physical force used to keep them there.

2. Griffin - woman who freely gets in car b/c men took her suitcase 
is falsely imprisoned. 

3.  Vasallo - firefighter who is fired not falsely imprisoned during meetiner. rule - fear of discharge not enough for confinement.

4.  Guijosa - testimony of employees as to theft is enough for false imprisonment

F. Stalking 1) intent, 2) follow/alarm/harass, 3) Pl. apprehension, 4a) D threat/pattern and Pl cease, or 4b) violation of restraining order

1. intent - to follow, alarm, or harass.

2. act - follow, alarm, or harass.


a.  Needs independent corroborating evidence.


b.  free speech protections


c. “harass” - willful course of conduct that seriously alarms, annoys, torments, etc 
- and which serves no legitimate purpose
3. Pl. apprehension - reasonably feared for safety of self or family (or person regularly residing in same house for six months)

plus one of following:

4a.  Threat or Pattern of Conduct - defendant while engaged in above pattern of conduct made credible threat to plaintiff or family that put them in reasonable fear;


a.  “pattern of conduct” - may be short length of time


b.  “credible threat” - verbal or written, with intent and apparent ability to carry 
out threat so that target has reasonable fear


c.  “pattern of conduct” may constitute “credible threat” - otherwise question 
remains whether credible threat must come before or after pattern of conduct

and

4bi.on one occasion Pl clearly demanded D cease and D ignored/refused

or
4bii. defendant violated a restraining order.

II. Intentional Interference with Interests in Property

A. Trespass to Land  1) act,  2) intent to do act which causes entry, 3) entry or invasion results 
1. Act - must be an affirmative act (whether direct or indirect)


a.  “land” - doesn’t just mean earth/dirt.  Also buildings and permanent fixtures 
upon the land - trees, rivers, grass and other natural formations.


b. Trespass does not lie for non-volitional act (being thrown)


c. but you can throw something onto another’s property which constitutes trespass 
(like a rock)

2. Intent - merely to enter the land


a. intent = to do act that causes intrusion - all unwarrantable entry


b.  all trespasses are willfull unless D. proves otherwise



1.  “mistake” of being on property no defense.



2.  mitigates damages (Barnes)


c. trespass does not lie for



1. entry w/o knowledge of substantial certainty 



2. or non-negligent entry (Snow)

3. Entry

 Harm - must be a direct or indirect result of the entry/invasion


a. any unconsented entry upon another’s land violates ownership right to exclude 
(no regard for degree of force, means, or extent of damage, if any)


b.  measure of damages:  innocent vs. willfull trespass (Barnes)



1. all trespasses are willfull unles D proves otherwise



2.  innocent trespass only liable for actual damages



3.  willfull trespass = actual + punitive damages


c. entry above or below land may count


d. MISTAKE IS NO DEFENSE (b/c invasion is enough, don’t have to intend to 
enter, just substantial certainty  of causing action which causes entry)

e. Trespass by indirect invasion (formerly nuisance) p.75


1. invasion affecting the posessory interest in exclusive possession of 


property



2. intentional act which results in invasion



3. reasonable foreseeability that act done could result in invasion of 


possessory interest



4. substantial damage to the Residence (which interferes with possessory 


interest)


f.  Force and Energy test - if causes substantial damage, then trespass
4. Privileges and Defenses


a.  Forced entry - privilege of necessity (gun to head)


b.  privilege comes after owner has made out a case of prima facie trespass


c.  this does not mean a right to be on the land


1.  if they had a right to be on the land, the owner could not 
exclude them 


under any circumstances.


d. Privilege of necessity in emergency (see below)


e.  providing Federal aid under certain circumstances will privilege (Shack)


f.  Free Speech - access to private property may be required in order to facilitate 
public speech = historical public square.  (shopping center cases)


g. Trespass and arrest - police may enter


e. Official Privilege - Police privileged to enter w/o trespass (absolute - no 
damages)

5. Policy


a. property rights serve human values, which therefore limits them


b. a man’s rights in his property is not absolute


c. one should use his property so as not to injure rights of others


d. subject is not static - owner must expect that his property rights will be 
curtailed by organs of society for the promotion of the best interests of others



1. urban, modern society has social facts to continually reconsider


e. making Trespass an intentional tort offers reasonable protection to landowner 
without imposing unnecessary liability on a negligent trespasser

Cases

1.  Snow - city not liable for water that entered basement.  not aware of water break and fixed it when realized

2.  Barnes - man starts cutting into another’s trees innocently.   then told they are on other man’s property.  did not indepently verify, and so not 
an “innocent” trespass.

3.  Shack - government aid workers privileged to commit trespass to 
provide government services. 

B. Nuisance - 1) act, 2) intent, 3) invasion, 4) interference w/use and enjoyment

1. Act


a. Volitional - explosion on neighbor’s property doesn’t count

2.  Intent


a. Substantial Certainty - that invasion will result



i. intent to enter not always considered


b. nuisance versus negligence



i.  sometimes negligence (Coalite)



ii.  utility of D’s property/operation plus exercise of 
due care may be 


irrelevant if action causes substantial harm (Jost)


3.  Contact - Invasion


a.  Direct or indirect invasion


b.  “Force and energy test” for whether invasion is direct or indirect and interferes 
with the use and enjoyment of the property (Borland)


1.  emphasizes objects energy and force, not size or visibility.



2.  replaces the “dimensional test” - if you see it, you can make out a 


trespass, if not it’s nuisance (size to determine actionable tort)



3. if causes actual damage, then trespass


4. Classic example - dog barking across the street = nuisance
4.  Interference w/use and enjoyment


a.  harm is to enjoyment/use of property, not injury to possessory interest


b. Extrasensitive plaintiff - liability only if significant harm of kind suffered by 
normal person in community or by property in normal condition used for a normal 
purpose


c. MAY have BOTH trespass and nuisance

5.  Remedies - should be able to argue for both injunction and perm. damages


a.  injunction



1.  “conditional injunction” - injunction granted but can be dropped if 


monetary damages for present and future paid (Borland)



2. economic disparity argument - disparity irrelevant - rights of small 


owner as important as rights of big owner


b.  permanent damages (servitude on the land) (Boomer)



1. Permanent damages - one price for property minus damages of nuisance 

(100k house becomes 45k, so damages are 45k) correct?



a.  “servitude” - a burden affecting lands (easements, etc., to let 



someone use your land)




b. effects current owner and all future owners




c.  no future owner will be able to sue for nuisance



2.  economic disparity




a. no injunction should be issued b/c of economic disparity 




(Whalen)




b. economic disparity should be considered (Northern Indiana 



Public 
Service Co.), due to public benefit/public interest

6. Exceptions


1.  May emit smoke, vibrations and noise

2.  “Coming to the nuisance” - buying or improving land after nuisance has come 
into being is not in itself sufficient to bar a cause of action, though it may be a 
factor in determining actionability



: why?  b/c prior use cannot obtain a prescriptive easement that perpetually 

interferes with neighbors’ land (and enjoyment)


3. Right to Farm statutes - limited power of residents in new developments from 
limiting nearby farming


4.  Declining Property Values - if prop values decline b/c of D’s conduct, not 
always a nuisance action or injunction  (Connecticut Half-Way House)


5.  Zoning and Nuisance - zoning and statute for use/enjoyment do not provide 
immunity from nuisance action.

7. Policy


a.  if indirect trespass is in part defined by force and energy, then any trespass 
(exhaust from passing motorist, etc.) will be actionable, HOWEVER, there is a 
point where the entry by indirect trespass is so lacking in substance (of damage) 
that the law will refuse to recognize it


b.  effective control of air pollution is a greater problem than courts can solve, and 
a court should not try to fix air pollution as a by-product of private litigation


c.  the “public interest” is better served by a payment for permanent damages than 
by an injunction (previously used only for public works)


d.  society is best served by a balancing of (possessory and enjoyment) property 
interests


e.  when servitude of land is applied to competing private interests, it is “licensing 
a continuing wrong”

Cases

1.  Borland - particulate matter from smelting process 
pollutes adjacent farm and constitutes nuisance .

2..  Coalite -  concussive blasting does not constitute a trespass without proof of negligence.

3.  Boomer- nuisance of cement company remedied 
by permanent damages instead of permanent injunction.

4.  Whalen - remedies - pollution and invasion of interest of lower riparian owner is “not insubstantial”, therefore more important than much greater cost to Union Bag & Paper of injunction.

5. Northern Indiana Public Service Co. - gases and odors from gas plant damage a greenhouse.  ruled nuisance.  remedies – injunction on nuisance denied on public interest, given permanent damages.

6. Causby - nuisance ruled for effect of airplane noise on property.  coins phrase “servitude on the land”.

7. San Diego Gas & Electric - CA law, intangible intrusions on land are not actionable as trespass, but may be nuisance, unless they cause physical damage to real property

8. Jost - D’s exercise of care irrelevant if act causes Pl subtantial harm

9. Nicholson - no injunction for residents  who wanted it against half-way house for parolees.

C.  Conversion of Chattels - 1) act, 2) intent to interfere, 3) interference

chattel = personal property, not land or permanently affixed to land.  (e.g., trees are land until they are cut)

1.  Act - must be volitional

2.  Intent


a. Substantial Certainty - intent to do the thing that causes the interference


b. mistake is not a defense - does not require knowledge of invasion or intent to 
invade the possessory 
interest (like property 
trespass of ownership interest)


c. conversion alone can satisfy intent requirement (“strict liability”)

3.  Interference


a. serious dispossession



i. Selling as if it were your own,



ii. acquiring it as if it were your own possession


b. Withholding it from the true owner


c. destroying or altering


d. akin to theft -  invoked when either (or both) ownership or possessory interest 
in personal property is substantially interfered with by the defendant


e. MISTAKE IS NO DEFENSE

4. Conversion v. Trespass – 1) duration, 2) good faith, 3) harm, 4) inconvenience


i.  duration of dominion over property (permanent/very extended vs. temporary)


ii. whether dominion was in good or bad faith



: however, if conversion occurs - “strict liability” p.102


iii. harm done to property/chattel


iv. inconvenience caused to property owner


 Hypo - you loan your friend your car temporarily.  After a few days, friend 
calls you from New York, says they’ll return in a couple months.  (probably after 
call, it’s conversion, prior is trespass)

5.  Privileges & Defenses


a. use of reasonable force to protect chattel is permitted, same as with property



1. necessary to repulse invasion of interest



2. may not cause serious bodily harm or injury unless threatened with 


same




a.  but may put oneself in the situation where this will become 



inevitable (escalating situation with robber, etc.)

D. Trespass to Chattels - 1) act, 2) intent, 3) interference causes actual damages or dispossession

1. Act - must be volitional

2. Intent - to interefere w/possessory or ownership (dispossess) of chattel


a. substantial certainty - intent to do the thing that caused the harm


b. transferred intent applies


c. intent to interfere sufficient - not just to take (e.g., throwing a stone at 
someone’s car)

3. Harm - either actual dispossession or damage to the chattel


a. not actionable if no actual damage or dispossession (distinguishable from 
trespass to land)



i. Hamidi - for a cause of action to lie for trespass to chattels, there must 


be actual harm.  During this interference the chattel (server) continued to 


function normally.

1.  loss of productivity among employees, and the disagreeable contents of the email do not constitute an actionable trespass.


b. harmless use or touching of personal property may be a technical 


trespass, but an interference (not amounting to dispossession) is not 


actionable without a showing of harm


c. even actual use (w/o dispossesion) is not enough if no proximate harm 


(Hamidi)


d.  Restatement - dispossession alone, without further damages, is actionable


e.  computers and communications devices may be “used” by others w/o 
interfering with possessory and ownership interest (Hamidi)



1.  their use by others  (receiving a phone call or fax) not actionable unless 

proximate harm to device


f. MISTAKE IS NO DEFENSE

4. Cyberspace Issues/Policy


a. escalating parasitic threats (eBay)


b. Policy arguments - for and against Hamidi’s trespass



1. substantial legal protection afforded by privilege to use reasonable force 

to repulse - inviolability of chattel not important enough to require more 


defense



2.  “impairment by content” of use of chattel



3.  employee time and productivity as a chattel



4.  public interest open network - not one where you have to ask for access 

to every site (property rights will diminish this)



5.  property should be given every site b/c open access will result anyway, 


due to its benefits



6.  when there are costs to recipient, you must ask for access to 



communications equipment (faxes, bulk email, etc.)



7. is a computer server system a “space” (is it property) or is it a means of 


communication (like a telephone)

Cases

1.  Intel Corp - Hamidi sends mass emails to Intel Corp’s 
employees.  Ruled not at trespass to chattels b/c no discernible harm to chattel.

2.  CompuServe - overburdening of ISP’s 
computers constitutes actual damage to functioning of chattel.

3.  eBay - automatic data collection on website is trespass 
to chattel if there is harm to chattel or, even with no damage, chance that 
escalating parasitic trespass will ensue from others and then cause damage.

III.  Privileges and Defense to Intentional Harms

A.  In General - Privileged Conduct and Defenses


1.  are an “affirmative defense” (admits prima facie tort)


2.  can “deny” claims plus give “affirmative defense”  (“facts do not support tort 
X, but even if they did…”)


3.  D has the burden of proving each element of the defense.


4. Defenses usually, but not always, defeat the entirety of the plaintiff’s claim 
(i.e., they are “complete” defenses to liability)



a.  Examples: self-defense; defense of property; contributory negligence



b.  Exceptions to the general statement: privilege of necessity - ***this is 


an incomplete defense; comparative fault (defense to negligence tort) - 


*also an incomplete defense.

B.  Policy Notes


1.  Defenses cut back on circumstances under which Pl may obtain recovery - 
(i.e., when the Pl has already been injured)


2.  Expanding affirmative defenses is a “zero-sum game”:  for every defense or 
expansion of a defense, persons who are injured do not obtain recovery in exactly 
those instances.

A. Consent - express, implied, scope of consent, invalidation of consent, proving harm

1.  Express consent - objective manifestation of an actor’s desire (when you authorize a surgeon to operate, or when you put out your hand to shake)

a. Conditional Consent (Ashcraft)



1. consent expressly stated or implied based on a condition



2.  D must intentionally violate that condition




- element of intent also satisfied by a “willful disregard”  




(Ashcraft, p.111)



3.  harm resulted, which is caused by violation of this condition



4.  not a collateral matter - to vitiate consent, mistake or violation must 


extend to essential character of act (Freedman)


b.  Informed Consent - right to refuse medical treatment (Schloendorff)



i. Doctors - have duty to disclose relevant information regarding benefits 


and risks


c.  Emergency rule - courts hold unconsented touchings are permitted during 
emergencies if a person is incapable of providing consent

2.  Implied consent - a judicially determined finding that persons acted in a manner which warrants a finding they “consented” to a particular invasion of their interests

a.  No expressed consent, although injured party is treated as though there was 

3.  Scope of Consent


a.   Autonomy of patient vs. Paternalism of surgeon (may be different from A/B 
legal paternalism arguments)


1.  Paternalism - Surgeon’s choice - (Kennedy) - w/in “area of 



original incision - during major internal operations” (no liability)



2.  Paternalism - patient incapable of giving consent + no one with 



authority to consent is immediately available (no doctor liability)



3.  Autonomy - patients’ choice - (Mohr) - diseased ears, only 



asked for one, did both, doctor liable

4.  Invalidation of Consent (vitiation)


a.   Illegal activities - (Hudson)



1.   you cannot consent to something that is against State/Federal statute or 

US constitution (Promoter held liable)


b. “Protected Classes”



1.  Paternalism - you may not be liable for harm done to another (boxers 


not liable to each other), especially when:




a.) public policy is urgent




b.) vulnerability of Defendant (18 years old)


c. Duress, Fraud, Misrepresentation, or Failure to disclose (omission)



i.  (Hogan) - separated couple, he gave her genital warts -



court ruled she consented to sex, but no consent to infection, holding him 


liable



ii.  (Neal) - married couple, he cheats on her, they have sex, she says no 


consent due to failure to disclose - court rules no substantial harm and 


omission does not affect essential character of their sexual activity



iii.  (Brzoska) - patients’ consent to treatment by dentist suffering from 


AIDS, 
which he failed to disclose, bars their suit for battery in absence of 


proof of exposure to HIV virus (no substantial harm)

5.   Proof of Harm


a.  first prove prima facie tort (intentional, unintentional)


b. second prove consent defeats tort liability



1.  consent express or implied



2.  harm resulted, which is caused by consented action (the tort)



3.  anything outside realm of consented tort causes liability (consent to 


assault, but not to battery?)

Cases

1. Ashcraft - family conditions consent on family donated blood 
during surgery, doctor ignores, harm results.  Held liable for battery.

2. Rains - sluggo therapy - lack of therapeutic value 
vitiates consent. (mistaken consent)

3. Freedman - consent to drug on D’s representation it prevents infection, but induced labor.  called a “collateral matter”, a mistake must 
extend to character of act itself that makes it harmful or offensive.  does not 
vitiate consent.

4.  Bouvia - every human being of adult years and sound 
mind has the right to determine what shall be done with their own body (right to 
refuse medical treatment)

5.  Kennedy - consent to appendectomy, operates on cysts, cysts 
cause phlebitis.  No liability if w/in “area of 
original incision - during major internal operations”

6.  Mohr - diseased ears, only asked for one, did both, doctor 
liable

7. Hudson - voluntary boxing participant sues promoter and 
opponent for injuries.  Only promoter held liable.

8.  Hogan - separated couple, he gave her genital warts -

court ruled she consented to sex, but no consent to infection, holding him liable

9.  Neal - married couple, he cheats on her, they have sex, she says 
no consent due to failure to disclose - court rules no substantial harm and 
omission does not affect essential character of their sexual activity

10.  Brzoska - patients’ consent to treatment by dentist suffering 
from AIDS, which he failed to disclose, bars their suit for battery in absence of 
proof of exposure to HIV virus (no substantial harm)

B. Self-D/ and D of Others - justified belief, method/means of force, mistakes

[self-defense is an affirmative defense – D’s intentional tort is proven, but then defeated]

1.  Justified belief - must be defending self or others from actual assault or justified belief of it


a. reasonable apprehension of immediate physical threat to one’s person


b. Battered Spouse - potentially broader claim that does not require proving that 
violence is imminent

2.  Method/means of force in defense must be reasonable under circumstances

3.  Mistake - still absolute defense

a. privilege is absolute - even a mistake can be reasonable (Courvoisier)


b.  bystander liability - defense applies to bystanders unintentionally shot 


during Pl’s act of self-defense (Morris v. Platt)

Cases:

1. Courvoisier - cop is mistaken for rioter and shot by 
defendant.  Self-defense

2. Morris v. Platt - bystander shot during act of self-defense.  Self-defense.

C. D of Property/Chattel - force nec., death/sbharm, device used

1. Force necessary - if the owner is present, he may only use that amount of force which is reasonably necessary to effect the repulse of the intruder. (Katko)

a.  may use the following as reasonably necessary 


1. assault



2. imprisonment



3. may use force not just to prevent entry, but to eject/repulse


b.  may only inflict death or bodily injury in self defense, not of property


c. may escalate situation such that self defense will be required


2.  Death/SBHarm - No privilege to use force intended or likely to cause death or serious harm against another unless intrusion threatens serious bodily harm (or death).

3. Device - a possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person

a. intent - satisfied by knowledge with substantial certainty that method of trap is 
likely to cause death or serious bodily injury


b. Guard dogs and Razor wire - these are visible deterrents to entry that have 
multiple purposes (dog is a pet), not just designed to injure or kill, and therefore 
may be justifiable

4. Policy (pro/con - force & device)


a. there is no intent with mechanical device, therefore no intentional liability.  
should be negligence, instead. [have to be able to counter this]


b. intent is already established by the placement of the spring gun.  (it’s intent in 
being placed)


c. higher value on human life than on right of property

Cases

1. Katko - intruder into non-dwelling property shot with spring 
gun.  owner held liable.

2. Allison - intruder into warehouse is dynamited.  owner held 
liable.

D. Official Privilege (absolute) - deadly force, POV, excessive force

1. Deadly force - may be used to effect “seizure” (including arrest)

a.  Self-defense - an officer of the law who uses deadly force to protect himself 
against a perceived immediate and deadly threat posed by anyone is authorized to 
do so.


b.  Escape of Suspected Felon - may use deadly force when poses a threat to the 
safety of the officers or a danger to the community if left at large of police officer 
permits use of deadly force. (see dissent to Russel)
2. POV - defense reviews the reasonable, subjective perspective of officer

a. the subjective, reasonable (“objective”) perspective of the officer in the heat of 
the moment will over-rule other evidence - even when appellate court has to 
review other evidence in light most favorable to Pl  (Russel)

3. Excessive force - privilege absolute, subject to reasonableness req. of 4th Amend


a. Excessive Force and 4th Amend - 4th does not require omniscience, officers 
need not be absolutely sure of the nature of the threat or the suspect’s intent to 
cause them harm - the Constitution does not require that certitude precede the act 
of self protection


b.  Section 1983 does not purport to redress injuries resulting from reasonable 
mistakes (but if unreasonable, then allows to file for damages)


c.  Force used must be proportional to crime, reasonableness requirements of 4th 
Amend (Garner)


d.  No right to use reasonable force to resist an arrest (Koonce)

Cases:

1.  Garner - cop shoots 15 year old fleeing suspected felon, Tennesse statute permits - later ruled unconstitutional but cop’s defense valid under statute.

2. Watson - police officer may arrest someone if they believe that person has committed a crime.

3.  Anderson - police officer shoots man outside mall in mistaken 
belief he has gun.  Mistake in self defense is valid.

4. Mimms - bulge in jacket permitted officer to say that Mimms was armed and thus posed a serious and present danger to the safety of the officer

5. Koonce - no right to use reasonable force to resist and unlawful 
arrest.

E. Privilege of Necessity - absolute, incomplete, GAC

1.  Absolute - life and public necessity


a. Life/SBHarm - when life is threatened, necessity privileges absolute trespass 
upon private land, or conversion of chattel


b. also imposes duty to privilege this invasion


c. counter hypo - homeless man who “needs” food and breaks into store



d.  not required that those in an emergency situation resort to every experiment 
before trespass


e. Public necessity - privilege is “absolute”

2.  Incomplete - private and property necessity


a.  Rule



i. D must face a necessity



ii.  value of the thing preserved must be significantly greater than the harm 

caused



iii. must know value with substantial certainty


b.  Private necessity - privilege is “incomplete”

3.  GAC - General average contribution (Mouse’s case)


a. captain picks cargo – must know value with substantial certainty

b.  maritime rule - all parties share the loss to cargo suffered in an 
emergency 
situation in proportion to each individual party’s percentage of total cargo on 
board, regardless of whose cargo was lost


c.  Policy - overall public interest - captain has incentive to minimize his or his 
employer’s loss, by goal that he sacrifice the least valuable cargo to minimize 
overall loss

4.  Policy - absolute or incomplete


a.  For Incomplete (in Vincent)



1. as between two innocents (ship owner worth more, so damaging dock is 

privileged - he’s “innocent”), actor should bear the loss (shipowner)



2. unjust enrichment - shipowner suffers no damage if doesn’t have to pay



3. incentivize people to minimize total social loss (shipowner’s act)



4. incentivize people to be dock owners - don’t want to discourage them 


from being dock owners



5. incentivize the dock owners to let the ship remain



6. administrability - gives a bright line rule for what do in case of 



necessary use 
of another’s property


b.  For Absolute (in Vincent)



1. Shouldn’t be liability where there is no fault




: ship-owner is “innocent” by exercising due care



2. Administrability - will reduce litigation.  if privilege is absolute, there 


will be 
fewer lawsuits to contest details of incomplete privilege



3. incentivize the ship owners to remain at the dock (which is what we 


want them to do)

Cases:

1.  Ploof  - family docks boat at private dock/island during 
tempest, unmoored by owner, boat destroyed and they are injured.  Owner held liable due to privilege to trespass during emergency.

2.  Morey - entry upon land to save goods which are in danger of being lost or destroyed not a trespass

3. Proctor - D went on P’s beach to get boat which 
had been driven ashore

4. Mouse’s case - “every one ought to bear his loss to safeguard the life of a man” (pro-rata shared loss - GAC)

5.  Vincent - boat re-moored to dock during 
storm damages it, boat owners liable

IV. UnIntentional Harm - Negligence and Strict Liability

A. Spectrum (review) - between SL/Neg., spectrum of greater to lesser liability from “strict liability” to “negligence” to “intentional harm”


1. General Rule for all Unintentional Harm - in the absence of other information, 
you should assume a person would be liable for unintentionally caused harm only 
if the conditions for a Negligence Tort are satisfied.


2. Strict Liability



a.  A arguments - if you act, cause harm, then liable



b.  examples of SL - harbor wild animals, manufacture a product that 


harms someone, especially dangerous activities


3. Negligence



a. creation of a risk of harm (tort = “unreasonable risk”)



b. B arguments - let losses lie where they fall  (no duty - Holmes)


4. Recklessness - rests betw. Neg. and Intentional Harm



a. Sports torts


5. Intentional Harm - knowledge with substantial certainty that harm will result 
(undertaking an action knowing that the risk of harm is very high)

B. Historical Timeline - Negligence vs. Strict Liability


1. Brown - Man separating dogs hits other owner.  



a.  Shaw - “intentional” vs. “voluntary” act (voluntary not 




w/purpose)



b. Shaw - “ordinary care”/reasonable, not “extraordinary” (move 



away from SL)


2. Powell - engine on a highway does damage to haystack



a. Bramwell - strict liability (“you act, you pay”), contrary to 



statute (public benefit - industry vs. individual)




i. if can’t pay, should go out of business


3. OWHolmes - liable only if negligent


a. “let losses lie where they fall” unless “foreseeable risk of 



harm”



b. Key policy




i.  “losses lie” principle not affected by fact of misfortune 




ii.  otherwise any act, however remote, would be sufficient 




to cause liability



iii. the state is not a “mutual insurance company”




iv.cumbersome machinery of state/courts

V. Negligence Tort (duty, breach, cause, damages)

A.  Duty - General

1. NO duty to act, in general, BUT when you Act, you owe everyone else the duty to


i.  act reasonably


ii.  under the circumstances (i.e., proportionate to circumstances); by


iii. not creating an unreasonable risk of foreseeable harm


a. except Emotional Harm or Economic Harm

especially to:


iv.  protected classes of Pl.



a. Statutorily protected Pl.; or



b. foreseeable class of Pl. (Palsgraff)




i. Cardozo - duty only to foreseeable Pl.’s or class of Pl’s 




w/in “zone of danger”

B.  Breach

1.  RPP – Objective Standard, Care Proportionate to Circ., Many Exceptions


a.  “Reasonable Person” standard not considering individual capabilities. 
(Vaughn) (Holmes – hasty man)


b.  Care Proportionate to Circumstances (Wood)


c.  Exceptions:


i. common carriers – higher standard of “utmost care” (Andrews)




a. exception - Bethel.  “ordinary care”.



ii. mental disability - no difference accounted for (fear of fraud, lower 


standard)



iii. physical defects - Deaf/Blind - such as reasonably deaf/blind person 


(Holmes)



iv. superior attributes - must use RP “w/superior attributes”



v.  sudden unconsciousness - taken into account (Bashi)



vi.  elderly - no difference (Roberts - stroke victim)



vii. children - subjectivized RP-child standard. (Ellis)




a. liable as adult for engaging in adult or dangerous activities 



(Dellwo)



viii. learners/beginners - RPP w/o regard to their status - minimum 



competence (Veenstra)



viii. emergencies – split - RP-emergency standard vs. lower standard



ix. medical profession - standard of doctors in “same community” 



(hospital or possibly wider)

Cases

1. Vaughn - dumb farmer - RPP standard for all.  (“Objective standard”)

2. Bethel - common carrier - “ordinary care” for what is reasonable under circumstance. (not “utmost care”)

3. Wood - father had highest duty of care in safekeeping handgun.

4. Andrews - airplane and cargo netting.  “utmost care”.

5. Ellis - 4 year old held to RP-4yearold standard after pushing baby sitter.

6. Dellwo - child liable for driving motorboat (adult activity).

7. Bashi - driver “wigs out” and can’t remember accident.

8. Veenstra - new driver held to higher, RPP standard of min. competence.

2.  Calculus of Risk (COR) – Ordinary Foresight, Hand Formula, Policy - Loss Spreading


a. Default Rule = RPP + Calculus of Risk


i. unreasonable risk of harm created by D plus calculus of risk; COR 


approach often combined w/RPP, since COR tells the RPP which 



risks they should not take


b. Ordinary foresight test - duty to minimize unreasonable risk, but not 


every risk, even if harm/injury is high, when cost is unreasonable 



(Bullock) or harm unforeseeable (Blythe)


c. Learned Hand Formula for RPP = B < PL  (Caroll Towing)



i.  Definition




a.  Probability of loss = Probability of accident




b.  Burden of precaution = Cost of Prevention




c.  Loss = Cost of actual injury



ii. Negligence -  only if the Burden of the precaution (of D) was less than 


the Probability multiplied by the Loss (of some class of Plaintiffs)



a. if the cost of prevention was less than the probability accident 



would occur  multiplied by the cost of actual injury



iii. Key Problems - calculating actual costs and probability




a. very difficult to calculate “actual costs” of certain injuries.





a. low risk/highest costs - in certain circumstances, 





reasonable person avoids highest costs despite low risk 




(e.g., death) or may be hidden costs (Pinto-lawsuit costs)




b. very difficult to calculate probability



iv.  Application - may be used as rule or standard



v. Application - Negligence and SL when LH is Rule




i. Difference betw. Negligence and Strict Liability is not betw. 



investment and safety.  Only difference is the distribution of loss.




ii.  in theory,  under either Negligence or Strict Liability system, 



the D will invest is safety at exactly the same moment





a. D will pay for these losses when Cost = Burden


c. Loss Spreading (Blythe)



i.  liability should be imposed on service provider b/c they are in best 


position to “spread loss” among beneficiaries by raising prices

Cases

1.  Bullock - boy playing with wire on a bridge, is shocked when it contacts trolley’s wire underneath bridge.  No duty b/c cost of reducing risk too high.

2. Caroll Towing – (Hand) barge owner liable for contributory negligence.  burden of prevention less than cost of harm times probability it would occur.

3.  Blythe - public waterworks does not anticipate extreme freeze.  Not liable.  Potential circumstance for loss spreading (contra actual decision).

3.  Judge & Jury – Standard of Care - Judge Dictates (Holmes) vs. Jury Dictates (Cardozo)


a. Standard of Care (Holmes vs. Cardozo)



i.  Holmes - judge can dictate standards of behavior (Goodman)




a. “Stop, look, and listen” - responsibility shifts to drivers from 



railroads - took entire class from jury




b. may be heightened standard, though jury determined (Andrews)




c. Rationale- “featureless generality” of common law negligence 



eventually leads to fixed and uniform standards of external 




conduct, which can be judge-administered (judges dictate 




standards of behavior as it relates to fact finding)




i. rationale:  judges should gradually acquire enough sense 




of a community’s common sense to determine what 





behavior = negligence





ii. 2nd rationale:  juries may not be able make consistent 




decisions regarding behavior



ii. Cardozo - jury must dictate standards of behavior (Pokora)




a. unreasonable to get out and look if danger behind or caused by 



being on adjacent tracks.




b. critique of Holmes - judge cannot take into account millions of 



everyday factors in situations.



iii. Rule - once you’ve determined that bare minimum of evidence has 


been satisfied (prima facie case), then it’s a jury question

b. 2 questions posed to Jury - Matters of Fact and Mixed Fact/Law 



i. Fact - what will be interpreted as fact.




a.  “did defendant do x?”



ii.  Mixed Fact/Law - whether certain behavior/conduct carries legal 


consequences




a.  “did the doing of x constitute negligence?”

Cases

1. Goodman – (Holmes) Pl. hit at train crossing.  Railroad not liable b/c no “stop, look, and listen.”

2. Pokora – (Cardozo) Pl. hit at train crossing.  Railroad liable even tho no “stop, look, and listen.”

3. Andrews - falling baggage.  heightened standard of care for airlines.  Heightened standard still to be determined by jury.

4.  Custom - Custom + RPP, Sword, Shield


a.  Rule - Custom + Reasonableness of following Custom = Standard of Care


i.  custom may possibly indicate a required standard of care (“reasonable 


conduct”)



ii. jury must also decide reasonableness of following custom or not in 


circumstance



iii. courts have rejected prevailing custom as a definition of standard of 


care  (except in medical malpractice)



iv. custom may still be important to decide whether a person has behaved 


reasonably



v. liability can exist even if no previous similar accidents (Stagl)


b. Custom as Sword - departure from customary safety standard is evidence of 

negligence (e.g., Trimarco)


c.  Custom as Shield - demonstrating compliance with custom is not 
determinative of reasonableness (e.g., TJ Hooper)



: “courts in the end must say what is required” (Judge Hand)


d. Counter-Policy - “Institutional Incompetence” argument



i. judges cannot know what is best in an industry - only that industry will 


know



ii.  Holmes - state is an evil where it cannot be shown to be good 



iii. counter-counter - paternalism (citizens can’t protect themselves).

Cases

1. TJ Hooper – (Hand) Tug boats and barges lost at sea.  Owner of barges says that the boats were lost b/c the tugs did not have radios to get weather reports.  (custom as shield)

2. Trimarco - Man fell through the glass of his shower, cutting himself.  The glass wasn’t tempered or shatter-proof, which had been the custom for about 10 years when he fell through. (custom as sword)

3. Stagl - liability can exist even if no previous similar accidents
5.  Statutes 1) D/Pl. violates, 2) Protected Class, 3) Protected Harm


a.  Elements - negligence per se (duty/breach negligence)  (Martin/Cardozo)



i.  D/Pl. violated the statute (breached duty)



: doesn’t have to be state statute, can be regulation



ii.  Pl. is a person within the class of people statute designed to protect 


(part of duty)



iii.  Injuries are of the sort statute was designed to guard against (Gorris) 



iv.  Remember, must also do Actual/Proximate Causation Analysis. 


must prove D’s violation of the statute caused the Pl’s injuries 



(DiPonzio)



a. (Brown) - unlicensed medical practitioner - holding: failing to 



get a license is not evidence that you acted neg. when someone 



was injured.





i. this license example extends to all categories

b.  Effect - negligence per se (majority rule)



i. minority rules - pfc or mere evidence


b.  RPP - when statute defines standard of care, and narrow reading, the RPP 
standard is no longer applicable as an element of negligence.  (b/c negligence 
per se)



i. but Tedla, Restatement, Hubbard Hall


c.  Statutory Intent - Broad vs. Narrow readings (“neg. per se” to “mere 
evidence”)



i. DeHaen - broad reading (Cardozo)




i. purpose of statute to keep people from falling down elevator 



shafts, here radiator fell, killing someone




ii. so Cardozo widens the liability to include this type of incident 



based on what 
he says legislature would have done with these facts


ii.  Rushink - D’s statutory violation results in finding “mere evidence” of 


negligence, not “negligence per se.”


d.  Exceptions to Statutory negligence per se



i. Statute - only follow until puts Pl in even greater risk - when no



longer reasonable to follow the statute. (Tedla)



ii.  Revise/rethink statute by narrowing or expanding the intent



iii. Other excuses recognized - necessity, emergency, incapacity (Levy)



iv. Restatement - statutory violation is excused when “the actor



exercises reasonable care in attempting to comply with the statute”



v. Following Statute doesn’t always free from negligence (Hubbard Hall 


Chemical)




a. when risk can be reasonably foreseen

e. negligence per se vs. prima facie negligence



i.  pfc - enough evidence to establish pfc, but jury can determine whether 


D was negligent (jury still decides)



ii.  negligence per se - no rebuttal possible for other side.  (little “n” 


negligence decided as a matter of law)
Cases

1. Martin - At night, man and woman in a buggy, man driving without lights.  Sharp turn in road, they’re hit by car.  RPP vs. Statute.  When statute defines standard of care, the RPP standard is no longer applicable as an element of negligence.  (it’s  negligence per se)

2. Tedla - Brother and sister junk collectors are walking baby carriages full of junk down the highway.  They’re walking down the wrong side of road to 
avoid heavy traffic, are hit from behind.  No contributory negligence despite statutory violation

3. Levy - car emergency swerving justifies violation of safe stopping distance.

4. De Haen – elevator shaft accident.  reading into statutory purpose.  “hazards to be avoided are disclosed to us as the hazards that ensued.”

5. Rushink - “key in the ignition” statute at issue when mental patient takes car and crashes it, killing himself.  No violation/statutory negligence - purpose of statues is to reduce thefts.

6.  Brown - licensing - not a standard of care.  Chiropractor hurts plaintiff by doing treatment only licensed physicians can perform.  License irrelevant b/c purpose is to protect public from unskilled persons.  Thus you have to prove lack of skill - in effect proving negligence. For malpractice this overturned.  But also applies to unlicensed drivers.

7.  Hubbard-Hall Chemical - migrant workers killed by insecticide that complies with Dep of Ag., win tort cause of action b/c danger reasonable to foresee, despite compliance.

8. Gorris – sheep washed overboard. Sheep in violation of Contagious Diseases Act.

6.  Proof of Negligence - Duty & Breach
a.  General Proof


i.  mere evidence (American Museum of Natural History)



a. evidence of negligence doesn’t = pfc


ii.  prima facie case (Negri)

b.  Notice of Negligence


i. Constructive Notice



a.  defect must be visible and apparent and must exist for a sufficient 


length of time prior to accident to permit D’s employees to discover and 


remedy it.


ii. Business Practice Exemption



a. no constructive notice necessary for business practices that create



 reasonably foreseeable risk of harm (ex:  self-service cleanup in stores)




i.  Chiara - creme rinse




ii.  Palsgraff

c. Spoilation of Evidence - a tort, intentional and negligent destruction of evidence

d. Probability as Proof


i.  in ordinary case, pl must show D acted w/o due care.  that probability is 


greater than 50% that the D was negligence.


ii.  Exception - even if Pl. can establish a 51% chance that accident was caused by 
D, not necessarily liable if this is only evidence. (Rapid Transit)

Cases 

1. Negri - slip and fall.  circumstantial evidence viewed in most favorable light.

2. Museum of Natural History - slip and fall on wax paper.  no corroborating evidence.  defect must be visible and apparent for length of time to permit remedy to give “constructive notice”.

3. Faricelli - banana peel which has blackened not enough evidence of time passing to establish constructive notice.

4. Moody - wet floors w/o warning.  prior lack of accidents not relevant to current.  Must be substantially similar circumstances to 
include prior info.

5. Chiara - “business practice” exception extended to “creme rinse”.  Could have reasonably anticipated spilling of lotion, so liability based on reasonable response to this knowledge.

6. Rapid Transit - One of two bus lines must have caused accident, and one has more buses.

7. Proof - Res Ipsa Loquitur 1) Event, 2) Instrumentality, 3) Pl. Contribution

a. Elements


1.   Event - must be of a kind which ordinarily doesn’t occur in the absence of 
someone’s negligence



a.  this element of RIL may be proved by -




i.  common sense - past experience and community knowledge; or




ii.  expert opinion



b.   Pl. not required to eliminate w/certainty all other causes or inferences



i just need determination  that reasonable person would say it’s 



more likely that there was negligence





a. Judson – plant explodes, destroying evidence, killing all 




witness – ruled RIL




ii. Restatement - on basis of past experience, such events do not 



ordinarily occur w/o negligence.



c.  Applies even when facts surrounding incident may be “discoverable 


and provable” - (McDougald)


2.  Instrumentality - must be caused by an agency/instrumentality within 
exclusive control of the D; (Byrne)



a..  Group Inference of Negligence - when multiple defendants, each of 


whom may  be in control of multiple instrumentalities, each must 



individually rebut to escape group’s liability (Ybarra)




i. Plaintiffs encouraged to sue wide group, otherwise may not be 



able to rule out all agents (Inouye)




ii.  limit – Fireman’s Fund Insurance



b. RIL Defeated




i.  too many agents – Dermatossian




ii.  no agent determinable - Helton


3.  Pl. Contribution - must not have be due to voluntary action by Pl



a.   e.g., in Byrne, Pl couldn’t have had role in barrel falling.

b. Effects of RIL – (going from pfc to almost neg. per se)

1. PF case - an inference of negligence is “permissable” (MAJORITY)


: jury must decide whether it is evidence


2. PF case - inference of negligence is mandatory unless D presents “plausible 
evidence” otherwise


3. PF case - inference of negligence is mandatory unless D “persuades” 
otherwise (highest D burden)



:  in all have to consider causation/damages still
Cases

1. Byrne - Barrel of flour rolled out of a warehouse window and struck Pl.  No evidence of direct negligence from people in warehouse.

2. Larson - hotel not negligent for chair thrown out of window which hit Pl. (contrast w/Connolly)

3.  Connolly - hotel proved aware of vandalism and hooliganism 
during convention, and did nothing to stop.  held liable when Pl lost eye from object thrown from window. 

4.  Dermatossian - Transit not liable for defective grab handle b/c Pl.’s proof did not exclude possibility that another passenger might have been responsible for damaging handle.

5.  McDougald - Spare tire fell out of cradle of tractor-trailer and smashed into following car’s windshield.  facts surrounding incident not “discoverable and proveable”.  common experience suggests tires should not fly out of cradles ordinarily.

6.  Leonard - clamp left inside Pl, doctor who did not work on that section of body nor with particular clamp dismissed from claim.

7.  Helton - child suffers serious eye injury, but it could not be determined what caused injury (fall or harm caused by another).  no RIL b/c when not possible to determine instrument of injury, no RIL.

8.  Ybarra - shoulder trauma while unconscious.  no idea which nurse or doctor did.

9.  Inouye - wire from surgery fragments.  only surgeon sued.  Court dismissed, said can’t invoke RIL b/c surgeon followed all procedures.  **Suit did not include hospital or manufacturer’s plant, which would have widened group personifying injury.

10. Fireman’s Fund Insurance - Four D’s smoking in room, when fire starts.  Insurance Co. files suit against all four on RIL.  AC reverses, saying Ybarra may extend too dangerously to group liability.

12.  Judson - plant explodes, killing all who could be responsible.  Pl property damaged.  Explosion held evidence of RIL.

C.  Cause – Actual and Proximate

1. Actual Cause – “but for” cause = “scientific”/empirical determination

a. “but for” harm - a direct result of another’s negligent conduct (inquiry into link betw. negligence and harm)


i.  ask  - would Pl. have been harmed anyway?



a.  golfer yelling “fore” too attenuated to stop injury (Rinaldo)



b.  no recovery for no lock in apartment b/c serial criminal would 



have broken in anyway. (Price)

ii. Proof – requires scientific evidence based on techniques generally 


regarded as reliable in scientific community (Dauber/Frye)


iii. Proof - more

b. “But for” proof - “More likely than not”  (Stubbs)


i.  Pl must only show with “reasonable certainty” (greater than 50% 


chance) that harm resulted from D’s act.  Don’t have to eliminate all other 


causes


ii.  Mere Correlation not enough



a. common food illness (Wilson – Actual Cause b/c 80% likely)



b. Mitchell – murder in hotel room doesn’t prove hotel’s negl. was 


cause


iii.  Outer Edge of Proof - absence of evidence doesn’t negate 



“reasonableness of inference” of cause (Hinman)

c. “Increased Chances Doctrine” (specific harm) (Zuchowicz) – can’t prove “but for” – but don’t need direct evidence linking harm/wrongdoing when specific harm (contra - post hoc, ergo propter hoc)


i.  Elements



1. neg. act or omission increased risk or chance of specific harm



2. specific harm did occur


ii. Proof – “more likely than not” – more than 50%



a. burden of proof by “preponderance of the evidence”


iii. Effect - jury may infer causation from D’s negl. conduct - gets Pl to 


jury and D must refute – Calabresi - “permissive inference” of actual 


cause

d.  “Lost chance” theory – “but for” D’s negligence, Pl. had a chance of recovery which was obliterated or odds reduced as a result of D’s negligence – proved to a degree of medical certainty, more likely than not (Alberts)


i. Harm = chance which was lost (not actual harm)


ii. Impossible to Correct Harm - but not limited to this scenario

 
iii. Damages – proportional determination of % eventual harm by % value 


of patient’s chance for better outcome prior to negligent act (20% chance 


of saving limb = 20% of limb’s entire value).



a.  When goes in to doctor, has 50% chance of keeping leg - drops 



to 25% chance.




i. multiply by 25% or 50% to value?  (courts split)

e. Future Harm – in general, can only recover for disease you have (Simmons)


i. Exceptions



a. over 50% probability of future harm, sue for full damages 



(Mauro)




i. Policy - pro





a. difficulty of proof after many years & deterrent 





effect delayed





b. Pl may spend money before gets disease & 





deplete D’s resources for people who don’t need it



b.  actual harm + increased risk of harm = recovery for increased 



risk (Petriello)

Cases

1. Stubbs - Pl. contracted typhoid during a period of time in which drinking water was contaminated by fire-fighting water, which contained sewage.  

2. Zuchowicz - D’s admit to negligently overdosing Plaintiff.  Plaintiff subsequently developed rare heart condition, and died as a result of this condition.

3. Alberts - Plaintiff lost leg due to gangrene.  He alleges that two doctors who saw him prior to losing his leg had a “window of opportunity” to save his leg and that this chance was lost due to their negligence.

2. Concurrent Tortfeasors – Liability Theories

a.  Joint and Several Liability


i.  Joint – equal liability for harm that is jointly caused.



a. implication - Pl. may recover entire amount from one of D’s 



(Pl’s option); or can apportion the loss

ii. Several – liability that is separate and distinct from another’s liability, 


so that Pl. can bring separate C/A against one D w/o joining others




iii. Joint & Several


a. negligence of both D’s is essential to harm suffered by Pl.


b.  Pl collects full amount from whichever D is more convenient 



(but not double)



c.  if multiple acts not in concert or contribute concurrently, the 



acts are “independent and successive” and cannot be joint & 



severally liable



d. primitive form of insurance (maximally likely to recover 100% 



of his losses)


iv. Proportional Harm – current rule – must  apportion liability, even if can’t 


determine causation (“but for” cause can’t be proven)

v. Proportional Harm - Specific Issues



a.  intent vs. negligence - some states say apples/oranges, some 



apportion fault



b. absent tortfeasors - some courts hold they can be apportioned 



blame, some not



c.  immune tortfeasors - some courts allow apportioning to immune 


tortfeasors (even though don’t have to pay)



d.  non-delegable duties - some duties are nondelegable


vi.  UCFA – joint and several liability with reallocation (usually due to 
insolvency)

b.  “Alternative Liability” (Summers) - when multiple tortfeasors, independently acting, obscure the effects of each other’s negligent behavior, the Pl. may shift the burden of proof to D


i.  General Elements



a. D’s have access to better info than Pl’s. (and therefore 




compelling them to testify by shifting burden of proof)



b.  almost certain that one or both any one of D’s is guilty



c.  Alt. Liability FAILS if D’s are not in any better position than 



Pl. to prove or know cause of harm


ii.   One Innocent, One Guilty



a. One Innocent – may not use alternative liability if it is clear 



that one of parties is innocent




i. Garcia – fencing sword injury – one of two 





sword manufacturers liable, other innocent.  No liability b/c 



can’t determine causation. (also Rapid Transit)


ii.  Not Simultaneous - if accident not simultaneous, burden may also shift to D  


a. Loui – car accidents months apart, burden on D’s to prove



innocence

c.  “Substantial Factor” liability - Where either one of two negligent tortfeasors acting alone were “substantial factor” in causing harm  (Basko – 2 drugs either of which causes blindness)


i.  “but for” and “alternative liability” tests fail

d.  “Market Share” liability - liability based on manufacturer’s share of the market (Hymowitz)


i.  Elements



1. Fungible Product - group of D’s make fungible products -  



interchangeably negligent/harm-causing



a. Exception - Smith - Blood clotting agent – non-fungible




product may be okay b/c industry standards similar



2. Identical Product - unclear which manufacturer made the exact cause 


of P’s harm




i. “but for” causation fails




ii.  Alternative Liability fails (impossible for D’s to identify which 



of them caused harm)



3. Market Share – must know % for D to be liable




a.  Santiago – lead paint - no liability if no precision as to all




 market players and exclusion of other possible sources of harm




b. Key Q – Which Market - whether just a single store, or 




whether nation-wide, or regional in another way



4. Several Liability – to hold D’s liable for roughly the % of damage they



caused overall (not joint and several)




i. this also incentives Pl to sue all D’s excepting those w/tiny 



market share



5. No Exculpation – b/c based on overall risk to market, not individual 


causation (which can’t be established)




i. otherwise would result in flood of litigation to get same number



ii. saving problem of administering thousands of cases of 




satellite litigation
e.  “Concert of Action” liability (Orser – 3 shooters, 2 guns cause injury, all 3 liable)

i. Elements



1.  Knew - D knew others were acting tortiously and



2.  Encourage - encouraged them by doing same thing

f.  “Enterprise Liability” -  liability based on industry-wide cooperation and small number of D’s.  (Hall – industry-made and agreed-on, similar standards for blasting caps)


i. liability also apportioned based on market share

g. Toxic Harm - Issues in Liability


i. Identification - of cause of harm


ii. Boundaries – in multigenerational harm or where harm is 



ongoing/deteriorating 
in affect


iii.  Source – widespread harm and many discrete Actors making decisions 

about 
whether to endanger commons

h. Large-Class - Issues in Liability

i.  future claimants (D’s desire for one settlement)


ii.  medical monitoring (for Pl’s who are exposed but do not have illness)


iii. fear of future injury (see emotional distress)


iv.  enhanced risk of future injury (see causation and probabilistic harm)

Cases

1. Summers – Two D’s are hunting, and one or both shoots Pl in the eye and the lip.  Impossible for Pl. to discover which one was at fault.  

2. Hymowitz - Pl’s mothers ingested drug DES, which resulted in latent cancer in offspring Pl’s.  Many companies produced.

3. Proximate/Legal cause – after actual cause proven, whether D should be required to compensate Pl for negligently caused injury (for social policy reasons)
Prox. Cause - most often considered when something unexpected contributes to harm

a.  3 Questions, as determined by Foresight or Directness Test


i. Type of injury (Directness or Foresight)



a. Directness (Polemis) – harm foreseeable, so different type of 



harm foreseeable as well



b. Foresight (Wagon Mound #1) – harm not foreseeable, so no 



liability.  RP D could not have known.


ii. Extent of injury (Directness)


iii.  Manner of injury (Directness)


iv. also – Victim (Palsgraff/Cardozo - now under Duty)

b. “Scope of Risk”/Foresight Test -  is the harm of the same sort that was risked when D breached her duty (acted negligently)?  (Wagon Mound #1) 2 Q’s

i.  Victim - see Duty


a. victim of foreseeable class? (Palsgraff – duty question)




i. Cardozo - duty only to foreseeable Pl.’s or class of Pl’s 




w/in “zone of danger”




ii. Andrews - if duty owed anyone, duty owed to anyone 




whose injury w/in scope of risk





a. directness  of connection





b. natural and continuous sequence





c.  whether harm reasonably foreseen





d.  remoteness in time and space


ii. Type - what type of harm was risked and what harm occurred?



a.   Only liable for types of harms that are risked



i. risks are those that would reasonably considered to be run. (but 



liable for negligent and remote risk), if you acted negligently




i.  (Wagon Mound #1)




ii. counter-argument – Directness Test (Smith)





a. Smith – burn on lip turns cancerous and worker 





dies.  Company liable.




iii. counter-argument – Remote Possibility (Wagon Mound 




#2) - foresight of a remote possibility of harm may be 




sufficient to establish proximate causation





a. if D know that there is some risk, even though 





that which makes original act negl. may not be that 





particular risk, the D may still be held liable






i. Kinsman - incredibly remote possibility, but a 





risk, so liable

iii.  Can only ignore small risk if reasonable reason for doing so (such as 


high cost) – B<PL 



a.  Exception - those foreseeable plaintiffs are entitled to recover 



for unforeseen risks - even foreseeable, but non-negligent risk (risk 


so small it is not negligent)  (Kinsman)


vi. Exception



a. eggshell Pl. - take Pl. as find him  (Benn)




i. exception – Emotional Harm – no eggshell Pl (unless D knows 



about eggshell);




only recovery by “ordinarily sensitive person” (Gammon)



b. Liability for Aggravation of Original injury




i. during medical treatment (Stoleson)




ii. caused by Rescuers (“foreseeable” as matter of law)





a. Cardozo – or injury caused TO rescuers – D owes 




duty of care to rescuers injured performing ordinary 




rescue efforts (Wagner)



c. Mental Illness – only if event is precipitating cause (Steinhauser)

c. Directness test - (Polemis) (Andrews dissent) was the harm reasonably foreseeable b/c the harm flows in an unbroken stream from D’s tortious conduct or is it

i.  too remote or

ii.  interrupted by a superceding cause (“highly extraordinary” test)


a. unless superceding cause is foreseeable (don’t have to know exact 


injury), even if harm far worse than D’s negligence (Hines)


iii.  3 Questions



a. type – if one type of foreseeable harm occurs as a result of 



negligence, liability for another is created, even if unforeseen 



(Polemis)




i. counter-argument – Foresight Test (Dillon)





a.  Dillon – boy falling off bridge grabs wire and is 





electrocuted.  D award reduced if boy would have 





died anyway.



b. extent – does not have to be foreseeable  liability for




i. eggshell Pl. (Benn)




ii. Aggravation from Medical Treatment (Stoleson)




iii. limit - Restatement – unless “highly extraordinary” that 




conduct could have caused harm





a.  “bizarre chain of causation”



c. manner - the particular manner in which a foreseeable risk 



manifests itself does not have to be foreseeable (Kinsman)




i. limit - Restatement – unless “highly extraordinary” that 




conduct could have caused harm





a.  “bizarre chain of causation”


c. Comparison -   foresight test tends to be more restrictive than directness test.



i. foresight asks whether D could foresee



ii. directness test looks backward in time - events as they actually 



transpired - not how things were before they occurred

Cases

1.  Benn - D negligently rear-ended the vehicle where Pl. was a passenger.  Pl. was injured non-fatally in the crash.  Pl. had physical conditions which put him at higher risk of having a heart attack.  Six days after accident, and potentially as a result of injuries suffered in accident, Pl. died of fatal heart attack.

2.  Dillon – boy falling off bridge grabs wire and is electrocuted.  Court says if D can show that kid would have died anymay, D has reduced damages.
3. Wagon Mound #1 - D’s have oil spill while filling their ship.  Pl’s are aware of spill and continue working.  Neither Pl nor D believe oil can catch fire.  Oil catches fire 2 days later and damages Pl’s equipment.

4. Polemis – a plank negligently is dropped into hold, causing fire to break out and ship to be destroyed.

5. Kinsman – negligently tied ship breaks loose after ice from thawing river unties it, drifts into another ship, into drawbridge, causing dam and flood

6.  Smith – burn on lip turns cancerous and worker dies.  Company liable – b/c burn was foreseeable harm, and cancer is injury caused by negligent act.  (Can posit event and injury anywhere under this structure). Note tension betw. type of injury theories.

7. McLaughlin - Pl. almost drowned, and was removed from lake unconscious.  Attempting to warm him, a fireman unwrapped D’s product (w/warning on them) and gave them to nurse, and without sufficiently instructing her to insulate the blocks before application.  The nurse applied the blocks and they gave Pl. third degree burns.

8. Hines – Girl raped after conductor drops her off mile away from stop.  Court says conductor could reasonably have foreseen she would be raped, b/c conductors generally knew about Hoboes’ Hollow.(and this particular Conductor did know)

9.  Palsgraff (Cardozo decision) - Guard helps man onto moving car, causing man to drop fireworks.  Fireworks explode and Pl. woman is hit by shingle at another stop. Negligent act was helping passenger onto moving train.

10. Wagner (Cardozo) - D was train operator - conductor on train didn’t close the doors, and someone falls out and into ravine.  Train stops and people get out.  Rescuer Pl. hurt.

11.  Kinsman - 2 D ships operated negligently in river.  Each twice as long as river is wide. Hit drawbridge negligently operated.  2 ships and drawbridge create dam, causing flooding.

D.  Damages

1. Damages – Actual and Punitive


a.  Required as a part of the Pl’s prima facie case.  (you must establish this)

b. damage is figured out by calculating remedies [based on what is lost and 
whether punitive damages]
2. goal is to make Pl. whole - return them to status before loss

VI. Affirmative Duties

A. Duties to Others

1. NO affirmative duty to act to help another, even if superior knowledge of dangerous circumstance. (Harper)


i. Harper - no “action” to trigger the general duty of care. Duty is to operate the 
motor boat safely. No duty to act beyond this, but it’s a problematic distinction

2. Exception - Special Relationships created by Status & by Relationship that create Affirmative Duties

- under affirmative duties, you have to act, but you must act as RPP
a. Categories by status

i.  Common Carriers


ii.  Innkeepers


iii. Possessors of land who hold it open to public


iv. Familial relationships


v.  Grade-school Teachers


vi.  Social Hosts - no liability to guests



a. Policy




i.  no profit motive/incentive to monitor




ii. less capable and organized to monitor




iii. administrability - no bright line rule for hosts



b. after injury 




i.  Gilger - Hosts no duty to protect guests from Bad Guest’s 



threats, but duty arose after guest was injured.


vii.  Doctors – general standard of doctors in medical community



a. key tension - “same community”? 
(hospital or possibly wider)


viii. DUTY TO RESCUERS (if caused harm)

b. Categories by Relationship

i.   Power Relationship - when D has custody of a person when that person can’t 
protect themselves like they normally would (based on power relationship or D’s 
expectation of financial gain)


ii.  Financial Gain



a. but must have control (Pulk)


iii.  relationship with a Victim (Farwell – social companion)


iv.  relationship with Actor who Harms Another (Tarasoff)


v.  Actor who begins Assistance (Farwell) (must act reasonably)


a.  Farwell - breach question - whether you acted reasonably under the 


circumstances


b. Restatement - helper liability if




i.  failure to exercise reasonable care while in charge of victim; or




ii.  if by discontinuing aid, leaves other in worse position than 



when actor took charge


vi.  Actor who creates Dangerous Condition



a. ex:  LLS tells backhoe operator to dig a hole on campus.  Creates duty.



b. even if you non-tortiously create a dangerous condition, you are



obligated to prevent further harm


vii. Active Interference with Rescue (Maldonado)


viii. Passive Interference with Rescue (Soldano)



a. this is not interference w/another’s rescue attempt (he’s refusing to 


assist by using his phone - not like person came up to a pay phone in bar 


and bartender told him not to)

ix. Further Harm - duty to prevent further harm (whether created by negl or not) 
(Maldonado) (Simonsen)



a. Restatement - one who has done an act and later realizes it has created 


an unreasonable risk, is under duty to exercise due care to prevent risk 


from occurring (even though at time no reason to believe risk created)


x. Promises - if Pl. relies on a promise of D, it may create a duty for D. 
(Morgan)

3.  Statutory Duties - creating (sometimes new) private right of action (Uhr)


a.  statutory command doesn’t necessarily have private/torts C/A


b.  Statutory Test (when silent) for private right of action



i.  Class - whether P is of class to receive benefit from statute



ii.  Purpose - whether private right of action promotes legislative intent



iii.  Scheme - whether new C/A consistent w/legislative body/scheme


c. Specific Statutes



i. Child abuse - duty to report




a. Q is whether to imply a private right of action.




ii. Duty to Rescue – only in Vermont

4. Contractual Duties – only between contracted parties – see 3rd Party Liability

Cases

1. Harper – guest on boat dove into shallows, sever spinal cord.  Boat owner knew about shallows and didn’t warn.

2. Farwell – social companion - victim badly beaten while in social company of D.  D offered minimal aid and continued in company of decedent, before leaving him asleep in his car w/o telling anyone of his injuries.

3. Soldano - bartender refuses to allow person to call for aid for another.  bartender held liable for negligence.

4. Moch. - Customer of city but not Water Co.  D had water contract w/city.  whether reliance on benefit. non-customer not owed a duty.

5. Strauss - Man tripped and fell on stairs in the dark during a power outage.

6. Palka  - nurse hit by fan.  Palka held liable for not repairing, although contract with hospital.  (she was owed a duty based on contract b/c she was a recipient of the benefits of contract)

7. Pulk - garage not liable for driver that exits and hits pedestrian, b/c no reasonable opportunity to control the driver.

8. Uhr - Education statute mandates examination of students with scoliosis.  Also says no liablility may arise from these tests.  School failed to examine Pl’s child.

9. Tarasoff - Patient confides in Doctor his desire to kill Tarasoff, Doctor makes prediction that patient’s behavior poses serious threat of violence to Tarasoff.  Doctor does not warn Tarasoff, and eventually patient kills Tarasoff.

10. Randi - 4 former Schools/Districts fail to mention history of sexual misconduct of man in referrals.  Man is hired to be vice-president, subsequently sexually assaults Pl.

11. Vince -Grand-aunt provides funds to grand-nephew.  They buy car from car dealership.  Pl. injured in car accident caused by grand-nephew, brought suit against car dealership and its president (who sold car to Bad Driver).

12.  Reynolds -During wedding, minor drinks alcohol at bar and later injures 3rd party.  Are couple (who got married) liable for not supervising.

13. Maldonado - attempting to board when fell off, suffering severed arm.  Employees knew about his injury, did not help.  Sued for aggravation of his injuries and interference with a rescue.

14. Simonsen - no fault accident causing highway impediment - driver then held liable for not moving impediment in subsequent accident.

15.  Morgan - woman tells sheriff she’s afraid of one of his prisoners.  Sheriff promises to warn her on man’s release.  Man released, and woman killed.  Court held Pl. had to prove that woman-decedent relied on promise to create duty.

B. Duties to Third Persons

1.  In general, no duty to third persons  (Lego)


i. If harm foreseeable, and duty betw. first two people, then also exists w/Third 
party (e.g., when special relationship - Tarasoff)

2. Affirmative Misrepresentation  (Randi W.)

i.  rule - affirmative misrepresentation, which was relied upon by the one party; 
and harm resulted to 3rd party


ii. Cops vs. Adoption cases (Boon) vs. (Jackson)

3. Negligent Entrustment - D did something that caused another person to acquire the instrumentality (Vince)

i.  “Dramshop liability” - selling to a known, drunk customer, potentially triggers 
liability to 3rd party



a.  Transfer of control from seller/commercial vendor liability - depends 


on knowledge/foreseeability of seller of creation of risk


ii. Limitations - foreseeability



a.  duration betw. entrustment and injury (Peterson)



b.  purchaser personal history




i. whether insured (Liebelt)




ii. drunk driving record (Osborne)




iii. % accidents for class (Lindstrom - foreigners)

4. Contracts - No Third Party Liability if not arising from Duties of Contract (Moch, Strauss)

a. Moch -  negligent omission without aggravating malice or duty is not sufficient 
for the tort of negligence. (limiting to contractual relationship with Water Co.)



i.  Cardozo says this is nonfeasance  (vs. misfeasance). (but not the issue 


- this is very criticized)




a  question of whether you extend torts liability of contracts to 



third parties


b. Legal duty w/in scope of contractual responsibilities (Palka)

5.  Doctor/Patient - Third Party liability arises from treatment of patient (Reisner)


i.  may only be liable for Third Parties that doctor is aware of/foreseeable 
(Hawkins)


ii.  no impution of liability to insurance companies to inform patients (Reed)


iii. Limits to Tarasoff foreseeability - Bellah/Albalah



a. doesn’t include property or self-inflicted harm (Bellah)

6.  Other Foreseeable Category - Social Hosts, Keys, Guns, Risky Behavior


i.  Social Hosts/Alcohol - no liability to 3rd Parties (Reynolds)

ii.  Keys in ignition – statutory violation - liability for 3rd party motorists or to cut 
own on police investigations (Palma)


iii. Gun cases



a.  Valentine - no liability for bullet stolen from store that were fired from 


gun.



b.  Kitchent - liability for selling gun to drunken customer.  (key factor is 


knowledge of risk)


iv. Encouragement of risky behavior



a. Weirum - radio station which encourages listeners to track down DJ 


liable when minors in pursuit run another driver off road. (1st Amend 


limits liability)

Cases

1. Lego - passenger no duty to warn train driver of impending accident with pedestrian. (no special relationship)  even if intentionally avoids duty.

2.  Reisner - doctor doesn’t warn about HIV.  3rd party infected.  Doctor negligent (causal relationship - duty).

3.  Hawkins - doctor not liable for not advising re: hep C of woman whose husband caught it.  (woman wasn’t married/doctor not aware of husband at time of diagnosis.)

4.  Reed - doctors, not insurance co.’s, have duty to inform patients re: serious medical conditions during routine medical checkups.

5. Alabala - doctor not liable for perforated uterus during abortion which caused brain damage to later son.  (foreseeability not only criteria for liability)

6. Bellah - no duty for negligence in not telling parents re: threat of suicide. (Tarasoff limit - doesn’t extend to property or self-inflicted harm.)

7. Palma - 3rd party liability for leaving keys in ignition of truck.  Factors - bad neighborhood, long absence of driver (overnight), greater possibility truck will cause damage, special knowledge to operate truck (therefore more risk)

8. Boon - woman tells cop her husband not dangerous.  liable when cop shot b/c she acted, and he alleges would have worn bullet-proof vest but for her allegation.

9. Jackson - adoption agencies liable for not including information regarding biological parents’ psych evaluations in health information about child.

10. Peterson - D father co-signed lease for alcoholic daughter in car accident.  Not liable - too much time betw. co-signing and accident.

11. Liebelt v. Penkhus Volvo - Volvo no duty to investigate whether driver insured.

12. Osborne - Hertz no obligation to investigate driving record of drunk driver w/valid license.

13. Lindstrom - Hertz no obligation to deny foreign driver w/valid license a car b/c “foreign drivers” in more accidents.

C. Landowners and Occupiers

1. Two Issues – Conditions and Activities on Land


a. Conditions = anything on the land or affixed to it - can be artificial or natural


b  Activities on land



i. traditional rule - licensees/trespassers - can’t recover for activities



ii. in general - reasonable care under the circumstances



iii. 2nd Restatement - extends due care if licensee will not discover or 


realize the danger


c Owner or Occupier = lawfully in possession of premises (not just owner, 
possibly tenant)


d  Factors to push around



i.   level of material benefit to host



ii..  public invitee - level of invitation to “general public”




a.  Stitt - bible study open to public still not liable b/c no 




commercial benefit

2.  Rule - Common Law “plus” - divides liability based on entrant status (half states)
a.   Trespasser  - any person upon land w/o privilege to be on the land;

anyone who enters land w/o permission or w/o privilege (if you enter land b/c of necessity - not a trespasser)


i. duties owed - 



1. no duty owed w/respect to conditions on land.



2. limited duty to refrain from intentionally, wantonly or recklessly 


injuring Trespasser (beyond right to repulse),



3. and to warn where the O/Occupier




i.  knows of danger from conditions of or activities on land 




ii.  knows a specific Trespasser is about to encounter the 




danger (many jurisdictions don’t follow this part)


ii.  Exceptions (higher duties owed)



a. Restatement – trespasser duties




i. to put land in condition reasonably safe for their 





reception; or




ii. to carry on activities so as not to endanger



b. “Attractive Nuisance” - higher duty to children – liability 



when: (exception - open/obvious danger like train)



i.  Knows Kids Trespass - place where condition exists is 




one where possessor knows/has reason to know children 




will trespass




ii.  Dangerous Condition - knows/reason to know condition 




will involve unreasonable risk of death or sbharm




iii.  Oblivious Kids - children b/c or their youth do not 




discover condition or realize risk




iv.  Burden Small - utility of elimination is slight vs. risk to 




children




v. No Reasonable Care – O/O fails to exercise reasonable 




care to eliminate dangerous condition


c. Footpath Exception  once common practice of footpath - owe duty of 


care  (ex:  urban area / vacant lot, people cut 
through)

b.   Licensee - person on premises whose presence is tolerated or permitted – hallmark is “human intercourse and intangible benefits” (largest category is social guests)


i. No Duty to inspect or to make premises safe; only to make safe dangers of 

which O/O is aware



a.  reason – O/O does not have a duty to a social guest beyond what they 


would do for themselves and family


ii. Condition –  duty to warn if knows of dangerous condition and knows licensee 
might encounter the danger


iii.  Activities - courts split



a.  Modern trend = RPP standard.  (under common law - but conditions 


status still matters)

c.  Invitee  - on the premises b/c of a “public invitation” - any person on land open to the public or to the class of public to which entrant is a member, or business visitors/customers (historically this hinged on business purpose, but has expanded)


i. Duty - affirmative duty to Invitee to make premises reasonably safe.



a. O/O must exercise care to Inspect & Discover unsafe conditions.




i.  Duty might be satisfied throught warning, but duty may require




 active efforts by O/O to make safe



b. must also protect against known dangers




i. Problem:  Open and obvious dangers (courts divided)


ii. Criminal Acts - duty to implement reasonable measures to protect their 

patrons from criminal acts of 
3rd parties that are foreseeable. (Posecai)


a.  4 tests




 i. Specific Harm rule - landowner does not owe a duty 




unless he is aware of imminent harm about to befall them 




(must see act in progress)




ii. Prior/Similar incidents test - foreseeability established by 



previous crimes on or near the premises




iii.  Totality of Circumstances test - opens door to other 




considerations - different kinds of criminal behavior




iv.  Balancing test - foreseeability of harm vs. burden to 




protect (Posecai)





a.  not a general duty to act, only limited circumstances; 




based on existence and frequency/similarity of prior crime



b. Exception – no Duty to accede to Criminal Demands




i.  Store employees/owners – may resist robber at expense of  



customer (Racine Currency Exchange – customer shot)

3. Revised Standard - no categories - general, ordinary, due care standard of negligence for licensee/invitee and sometimes Trespassers (half states incl. CA)  (Heins) (Roland v. Christian)

a. distinction betw. licensee/invitee was “arbitrary”

4.  Landlord and Tenant - tenant is an invitee

a.  Landlord liable if:



i. injury attributable to hidden danger in premises of which landlord but 


not tenant aware



ii. premises leased for public use



iii. premises retained under landlord’s control (stairways)



iv.  negligent repair by landlord


b. Putnam  - landlord liable to act as reasonable person under all circumstances 
(w/o prerequisites of control, hidden defects, or common/public use)


c. Liability for harm outside premises - possible liability if harm was foreseeable  
(Largosa)


d. Criminal Activity - landlord must take reasonable measures w/in their power to 
guard against
perils, and can be reasonably be expected to mitigate the risk of 
intruders assaulting and robbing tenants (Kline)

Cases

1. Carter - Pl. slips on D’s driveway on way to Bible study at Pl’s home. (not invitee)
2. Heins - Pl. pays visit to his daughter who is the director of nursing for the hospital. (CA)  Abolishes status of entrant and requires duty of reasonable care to all non-trespassers.

3. Largosa - bungee jumpers create distraction for drivers on highway.  No liability but judge says question foreseeable harm applies beyond property.

4. Posecai - Pl. brought suit after being robbed at gunpoint in Sam’s Club parking lot.

VII. No Duty

A. Emotional Harm
1. Duty – Pl. can recover for emotional harm when


a. Zone of Danger (Gottshall/Metro North-Falzone);


i.  Impact - phys impact; or


ii. Near Miss or Threat Immediate Traumatic Harm



a. ED - doesn’t require physical injury to result




b. ED - Bodily Injury - some still require (Falzone)

b .  Impact (Ward)


i. Impact -  resulting in emotional distress



ii. Severe ED - severe emotional distress results


iii. Bodily Injury - as a result of ED (in some districts)


c. Foreseeable emotional distress to “ordinarily sensitive person” (Gammon) – 
under certain circumstances;


i. Dead bodies (Gammon)



ii. HIV false notification (Baker)



iii.  no physical injury necessary (Marzolf), but



a.  Pl’s emotional distress must be susceptible to medical diagnosis 


and proven thru medical evidence.

2. Harm - Special Types


a.  Toxic Exposure (Potter); must find -



i.  neg. breach of duty



ii.  causes fear of future phys harm



iii.  corroborated by medical expert testifying 51% risk of contracting 


disease




a. C/A accrues upon patient being informed of risk of contraction

b. Airline passengers – may recover (Quill)


c. Doomed Pl. – may recover if ED is determinable.



i. Shu-Tao Lin - liability for pre-impact fright of dead passenger who saw 


left wing rip off.



ii. Extended doom -  Sander - failure in reading pap smear test leads to 


untreatable cervical cancer.  Liable for emotional distress during period of 


“doomed” life.

3. Bystander Liability [watch for 2 C/A - near miss + watching 3rd Party injury]


a.  Impact Jurisdiction - probably no recovery

b. “Zone of Danger” - if w/in zone of danger, then can recover for bystander 
liability; or

c. Dillon-Portee Factors – “foreseeability factors” - when no risk of immed. 
harm and no impact, D is liable for negligence to bystanders when


i.   Location - Pl. located near the scene of the accident



a. key tension - Bystander probably needs to see injury-causing




event as opposed to witnessing injury at location immed. after



ii.  Observation - shock results from emotional impact of observation of 


serious bodily injury or death



a. don’t have to witness negligence or be aware it is negligent




b. tension - probably need to see injury-causing event


iii.  Relation - Pl and victim closely related (1 degree removed, possibly 


grandparents - see Thing)


iv. Harm – resulting in severe ED


v.  these are not factors, not elements




a.  extension beyond family? (Dunphy vs. Thing decisions)




i. gay/unmarried couples (Dunphy – fiancée hurt)






a. depends on duration of relationship, degree of 





mutual dependence, etc.





ii. Extreme Accidents - decapitated head in elevator





iii.   Thing – factors become elements – limit to close 




relations

d. Gammon/Limitations – Foreseeability not enough


i.  Johnson/Bovsun – close relations and direct observation within 



“zone of danger”



a. Johnson - D’s negligence conduct must directly affect 




Pl.



ii. No Mistakes - Barnes



a. Barnes – no liability for mother’s reasonable, mistaken 




belief that her child is injured. (any mistake not allowed)





i. Exception - reasonable mistake?






a.  Barnhill – reasonable mistake as to injury
4. Bystander Harm – Special Types & loosey-goosey Hawaii


a. Birth - mothers whose children are injured during birth - special case of 
both/neither – has C/A whether conscious or not


b. Airplane crashes  - Lawson - no recovery even though literal fear an 
airplane would crash into bystander.


d. Property - loss of property – no bystander liability



i. Lubner – artists watch their house/artwork damaged.  No liability.




ii. Exception - Rodriguez - recovery for property


e. Pets – split courts some courts hold for neg. IED, some not (ruling pets are 

“property”)


f. Hawaii approach –



i. no physical symptoms required



ii. looser family ties allowed



iii. no direct observation


iv. may recover for IED for neg. damage to property

g. Loss of Consortium – usually man and wife, for children is recognized.
5. Bystander vs. Direct Observer


a. be aware that agency in accident may be factor for distinguishing as bystander



i. see Birth



ii. Huggins – parents who give child medicine b/c of incorrect label are 


bystanders, not direct victims.

Cases

1. Falzone - Pl. seated in her car in a field when D. negligently drove into a field a hit her husband, coming so close to her that she was put in fear for her own safety.  As a direct result she became ill and required medical attention.
2. Metro North - Railroad worker is exposed 1 hour a day to asbestos dust over 3 years.  Medical experts say his risk of harm is increased 1-5% or 1-3%.

3. Portee - Mother watches child die while trapped in elevator shaft.

4.  Gammon - Pl is given a bag containing a severed leg, which he believes is full of his deceased father’s personal possessions.

5. Johnson - Pl’s daughter is abducted from hospital, returned after recovery by police 4 months later.  Pl. sues for neg. IED.

6. Baker – liable for incorrectly informing patient re: HIV.

7. Quill - liability for Pl’s claim for negligence after tailspin.

8. Sander - failure in reading pap smear test leads to untreatable cervical cancer.  Liable for emotional distress during period of “doomed” life.

B. Economic Harm

1. Duty – Person Injury, Property Damage, Statute


a. Personal Injury (persons foreseeably injured)



i. may recover from economic loss as a result of physical harm (2 C/A)


b. Property Damage


c. Statute (persons w/in class legislation designed to protect)

2. Exception - Property Damage – (People Express)  [when no personal injury]


a. may recover for proximately caused economic harm if



i.  duty – “Particular Foreseeabiliy” test - RPP duty to Pl if loss 



is “particularly foreseeable” to an “identifiable class of people”



a. Class - particular or identifiable class of Pl in terms of:




i. type of persons or entities in class




ii. predictability of presence




iii.  approximate numbers of those in class





iv.  economic expectations disrupted








b. Loss - D knows/reason to know will suffer particular 




damages from its conduct - damage is be “particularly foreseeable”




i. don’t have to predict exact economic losses






ii. scope of damage doesn’t delineate the scope of class


ii.  Exceptions based on “fairness, common sense, and morality”



iv. Limitations – Attenuation/arbitrary



a. Goldberg - 700 foot construction tower elevator collapses, 



Times Square is closed.  Law firm that has to relocate is not able to 


sue b/c claims too attenuated to support recovery.

3. Specific Exceptions – Accountants, Information/Service Providers, Contracts


a. Accountant Liability (Nycal – based on Restatement)



i. liability usually flows to 3rd Parties from original contract (Nycal)



ii. accountant has actual knowledge” of the “limited group” who will rely 


on the 
report



iii. accountant has “actual knowledge” of the particular financial 



transaction that such information is designed to influence


b. Alt. Accountant Liability Tests



i. Foreseeability – accountant liable to any person whom accountant could 


reasonably have foreseen would obtain and rely on the accountant’s 


opinion, including known and unknown investors  (disfavored)



ii. Near-privity test – accountant liable to those with whom accountant is 


in privity or in a relationship “sufficiently approaching privity.”  only 


liable to 3rd parties if aware report was to be used for a particular purpose, 


by a known party.




a. New York Rule – phone call not enough



iii. Restatement – liability if




a. Pecuniary Interest




b. False Information




c.  Failure to Exercise Care




d. Limited Group/Class - that intended to give to


c. Information/Service Providers (as distinct from contractual relationships)



i. Attorneys




a. filing deadlines (liable)




b. strategic choices (not liable if plausible justification)




c. rec of settlement (not liable if plausible justification)




d. criminal cases (no liability – no “right” to result, so no relief)




e. emotional distress (liable when foreseeable and for non-




economic purposes such as divorce, etc.)




f. 3rd parties – in wills, or other docs that lawyer intends 3rd party to 


rely on (liable)



ii. Other




a. Bean weigher  - liable for wrong bean weight (Glanzer)




b. Wall St. Journal - not liable for publishing wrong info on stocks 



to customer (Gutter)


d. Contracts – no 3rd Party Liability + no Tort where Contract Liability



i. No “negl. interference w/contract” (Robins Dry Dock - Holmes) – no 


3rd party liability by damage unrelated to contract - no liability to 3rd 


party simply for contract.  (D’s repairs to boat cause loss of Pl’s time 


share)




ii. Economic loss rule – barring of tort actions in situations that appear to 


lend themselves better to contract remedies




a.  if tort C/A allowed, would decrease predictability - contracts 



themselves allocate risk (Phoenix Professional Hockey Club)

Cases

1. Nycal - Pl. relied on audit report to invest in Gulf Resources.  Alleges material, negligent misrepresentation by D for audit reports were prepared for Gulf Resources.

2. People Express - Chemicals escaped from D’s tank car during a coupling operation in a rail yard.  The chemicals caught fire, and the municipal authorities evacuated a one mile area, on the advise of some of the D’s consultants.  Pl. is an airline operator whose business operations were suspended and suffered economic losses.

3. Phoenix Professional Hockey Club – no 3rd party liability to Hockey Club for negligent driver who injures Goalie with contract.

VII. Defenses

A. Contributory Negligence

1. Contrib negligence = departure from standard of care that RPP would exercise in regards to their own safety under the circumstances


a.  Elements (D must prove)



i.  Negligence - Pl negligent towards own safety (duty/breach)


ii. Substantial Factor - Pl.’s negligence is a substantial factor in their own 

injury (the causation question)

b. Contributory Negligence is an absolute defense (in only 5 states)


i. even for minute percentage of Pl. negligence, total bar on recovery




a. current rule - allows jury to diminish the Pl’s recovery in 



proportion to the Pl’s relative degree of fault





i. Formula - take 100% of Pl’s losses, then reduce Pl’s 




damages by the % of Pl’s losses attributable to Pl’s own 




negligence



ii.  most courts adopted comparative fault

2. Exceptions and Limitations


a.  Statutory violation - where purpose to protect Pl from own 



inability to appreciate consequences



i.  ex: child’s own negl. when hit by car at school crossings


b. Custodial Care


c. Emergency - Akin to necessity rule of emergency context.  Where D puts Pl. in 
position where has to act b/c of D’s negligence (jumping out of runaway train car 
to save life, etc.)

d. Last Clear Chance - when D has Last Clear Chance to save Pl.  D has 


actual knowledge of Pl.’s peril (contrib.. negl.) and could have prevented 


the subsequent injury



i. helpless peril – Pl. put self in position where powerless to save



ii. oblivious Pl. – Pl. could have extricated self but failed to do so 



b/c unaware accident was going to occur.

 

iii. ex: Kumian [??] - automatic brake triggered on subway.  



conductor resets brake and continues.  was conductor negl
 



initially?  No. (wasn’t aware) but Yes on subsequent occasions, for 


not checking tracks.  Pl. was contrib negl., but D had last clear 



chance to avoid injury.


e. Contrib Negl is no defense by D to an intentional tort or recklessness

f. rescuees have lower liability to rescuers


g.  Jury’s role - sometimes juries ignore instructions of contrib. negl. and 


instead apply standard of comp. negl.


h.  Refusal to impute



i. employer/employee (master/servant)



ii. historically important




a. imputing negl of a driver to all passengers on vehicle




b.  imputing to child parent’s negl. to protect child

B. Comparative Fault - 90% of jurisdictions
1. same elements/name/proof by D as Contrib Negl., but now only a proportionate defense (diminish Pl. recovery) - jursidiction will have either contrib. negl. or compar fault but not both.

a.  Elements (D must prove)



i. Pl negligent towards own safety



ii. Pl.’s negligence is a substantial factor in their own harm




a. process





i. question asked as to whether pl. was contributorily negl.





ii. JURY is asked to determine what % of Pl’s own 





damages attributable to Pl’s own negl.

2.  “Pure” – each party  will be assessed damages and cumulative % of Negligence, regardless of comparative fault (UCFA)


a.  ex: Sutton – Pl. recovers 1% when 99% Contrib. Negl. (Pl. disregarded stop 
sign)


b. Reckless Conduct of Pl. - may be compared w/D’s negl.


c. Willfull/Intentional Torts – combined at Court’s discretion



i. Criminal Acts - if Pl. engaged in crime or wrongful act, may not find D. 


negligent. (Barker – exploding pipe bomb)




a. but Restatement believes Pl’s tort or crime irrelevant to D’s 



negligence

3. “Modified” – 2 Versions


a.  49% -  Pl. at fault can recover as pure but only if negl is “not as great as” D’s.



i. recovers up to 49% (no recovery if 50-50)


b. 50% - Pl. can recover as pure but only when negl. “no greater than” D’s.



i. recovers up to 50% (recovery if 50-50)


c. Reckless Conduct of Pl. – may not be compared


d. Willfull/Intentional Torts – combined at Court’s discretion



i. Criminal Acts - if Pl. engaged in crime or wrongful act, may not find D. 


negligent. (Barker – exploding pipe bomb)




a. but Restatement believes Pl’s tort or crime irrelevant to D’s 



negligence

4. Multiple Defendants


a. Majority approach – compare Pl’s negligence against aggregate of D’s 
negligence



i. Arguments for when Joint and Several Liability (UCFA)




a.  Pl. has right to maximally recover from D’s




b. Pl. may not be able to recover from insolvent D’s


b. Minority approach – compare Pl’s negligence against each individual D’s 
negligence



i. Arguments for – D’s should not have to pay more than their share


c. Rule of “contribution” - permits D1 to sue D2 in this case or a separate action 
to contribute to D1 under Joint & Several Liability



i.  available in settlement, also, if this settlement is “reasonable”


d. Settlements – if not all parties settle, Pl can recover only D’s % of fault of 
total award at trial



a. Mary Carter agreement – one D guarantees Pl. a certain payment.  Size 


of payment depends on Pl’s success against other D’s at trial.  (leads to 


one D testifying against others)

5. Set-offs – D’s right to reduce damages by separate claim/lien on Pl.


a. courts are divided; if insurance is available, usually no set-offs allowed; paying 
out of pocket is OK



i. rationale - insurance companies don’t deserve windfall for independent 


debts of Pl.


b. UCFA – no setoffs
6. Imputation - Comparative Negligence


a. Loss of Consortium – victim/decedent’s negligence imputed to Pl.


b. Wrongful death – victim/decedent’s negl. imputed to Pl.


c. Bystander ED – victim/dededen’ts negl. not imputed to Pl.


d. Parent-Child – parent’s negl. not imputed to child.

7.  Other Issues


a. RIL (res ipsa) – after first 2 prongs of RIL inferred, Pl’s negligence must be 
compared with inferred negl. of D.


b. Pl. rescuers – should no longer be protected from their own negl.


c. subsequent harm – reduces protections such as raising doctor liability in 
injury-aggravating medical treatment for original D’s harm.


d.  UCFA does not apply to comp. negl. to economic harm cases, but generally 
principles should apply. (new C/A)


e. Hospitals – Pl’s contrib. negl. in the injury is irrelevant to treatment received. 
(Fritts)

Cases

1. Fritts - Pl. decedent drove drunk, or elected to ride in car w/drunk driver.  Car accident and major injury.  Alleges D doctor negligent during surgery which precipitated his death.  D claimed Pl was contributorily negligent b/c driving drunk.
C. Assumption of Risk - 1) Express, 2) Primary Implied, 3) Secondary Implied
1.  Express Assumption of Risk –  can be by written or oral agreement, Pl has agreed to take on responsibility or release D from liability.  Pl establishes D’s negligence, then D must establish A-R.  (total bar to recovery)

a.  Question in A-R is whether total bar is valid - two basic approaches to challenge  (whether “adhesion contract”): 

i.  Procedural


a.  Opportunity to Bargain - “realistic opportunity to bargain?”




i. how were you given the document? Was the signing away of 



important rights buried in the contract?



b.  information provided?



c.  opportunity to ask questions?



d.  “knowing consent”?




i. no assumed risk if attention of Pl. is not known, or risk is not 



known – Leon – sauna chair collapsed




ii.  Contract Language - must be clear and definite; generally 



looked upon with disfavor; ambiguity goes against drafter





a.  “unambiguous” language – but, Krazek – no magic 




words (like “negligence”)





b. Kissick – needs magic words (like release from risk of 




“death”)





c. Intermediate language cases – posted signs or contract 




waivers – must “draw plaintiff’s attention”


ii. Substantive


a.  fairness of the “agreement”;



b.  should contract trump tort duty?




i.  should actors be able to “opt out” of tort system by disclaiming 



liability?

b.  Tunkl - factors for voiding Exculpatory Agmt


i.  Regulation - business of type suitable for regulation (note - could include any 
business)



a. Dalury – even though not public necessity, treated as such b/c many 


people do it




i.  important policy





a.  voiding assumption of risk creates incentive for ski areas 



to manage risk





b.  ski company better able to subsidize loss





c. moral - skiiers no capacity to control


ii.  Important Service - party seeking exculpation is performing important 
service to public (and therefore necessity for some)

iii.  Open to Public - party’s invitation open to general public 


iv.  Bargaining Advantage - party invoking/drafting has bargaining advantage



b. Hamelin – subcontractor employee’s injury – no C/A.  Court 



emphasizes equivalent bargaining power.  Also company already has 


incentive, so no additional by voiding subcontractor’s exculpatory 



contract.


v.  Adhesion- standardized adhesion contract, w/no additional fee for protection 
against negligence

vi.  Control - purchaser placed under control of seller, subject to risk of 
carelessness (therefore D can exculpate himself)
c.  Other Limits to Exculpatory Agreements


i. Gross Negligence/Recklessness - never disclaimed (Sommer – alarm 
company’s failure to relay alarm)


ii.  Adults - cannot bind family members in release



a policy – need to protect minors


iii.  Non-profit Groups providing children’s services – no lawsuit to avoid 
deterring volunteers/to prevent absence of any service


iv.  Also - no assumed risk for negligence which there is no reason to anticipate



a. Woodall – kite stuntist hurt by negligent driver/TV producers

Cases

1.  Dalury - Pl.  was skiing at D’s resort when he collided with a metal pole.  When he purchased a season pass to the resort, he also signed a release from liability.

2. Tunkl - Pl. goes to a hospital and seeks medical treatment.  Before Pl. treated, hospital foists upon Pl. various docs, one of which is an exculpatory agmt. Court says not going to allow in-advance waiver, in certain circumstances. 

2.  Primary Implied Assumption of Risk - “inherent risk” - modifies the DUTY that D owes plaintiff (effectively, a complete defense - will mean you don’t have a jury question)

a. Elements


i.  Knowledge - Pl. must subjectively know, appreciate and understand the risk of 
harm created by D’s conduct; and



a contrary to objective RPP standard of Contributorily Negligence

ii. Consent - Plaintiff must voluntarily subject himself to that risk assumed risk 
not “voluntary” if no “reasonable alternative”  Bodie – electrician burned by 
grease fire

b. Plaintiff voluntarily and knowingly encounters reasonable a risk which is inherent to some activity

i. Example - risky activities - implied assumption of knowledge/consent to risks 
inherent to activities, but not



a.  dangers inherent in the sport that are obscure or unobserved


b.  accidents which are too common


c.  dangers that are too severe

ii. Examples of risky activities



a. Knight v. Jewett



b. Skydiving
c. reduces or changes the duty owed the Pl. - but not an Affirmative Defense – Pl. has to establish recklessness.  Not reasonable Due Care.


i.  liability only if intentional injury or conduct so reckless as to be totally outside 
the range of ordinary activity in sport

d.  Other Circumstances


i. . Baseball cases – spectators only must be provided “adequate” protection in 
areas of “greatest risk”




a.  Davidoff – girl hurt behind first base



b. Legislation changed liability only from




i.  defective screen




ii. willfull/wanton conduct

3.  Secondary Implied Assumption of Risk - “knowingly encounters negligent risk created by D” - remains as an affirmative defense in most jurisdictions, but is now a proportionate defense in most jurisdictions (this is a jury question) (also still an Affirmative Defense) (Davenport)

a. Elements


i.  Knowledge - Pl. must subjectively know, appreciate and understand the risk of 
harm created by D’s conduct; and



a contrary to objective RPP standard of Contributorily Negligence

ii. Consent - Plaintiff must voluntarily subject himself to that risk


- assumed risk not “voluntary” if no “reasonable alternative”  Bodie – electrician 
burned by grease fire



a.. Reasonable assumption of risk vitiates defense

b.  Level of Liability question – absolute defense or proportionate


i. Rhode Island distinction – retains absolute defense b/c assumption of risk has 
nothing to do with negligence analysis (objective standard)



a.  contributory negligence is an objective, RPP standard



b.  assumption of risk is a voluntary, subjective inquiry into Pl’s 



knowledge



c.  Minority view – when bars recover – court begins inquiry by 



analysis w/defense of assumed risk. (and if assumed risk, never 



makes it to negl. inquiry)


ii. West Virginia distinction - does not retain absolute defense b/c goal is 
apportioning fault



i.  absolute defense of AR is incompatible with comparative fault system


iii. policy reminder - when determining contributory negligence - those that 
support a more total bar to contributory negligence are B arguments, b/c they go 
to diminishing the Defendant’s liability

c. major tension - if a D can convince judge that an AR is primary and not secondary, it works like an affirmative defense

Cases

1.  Knight – casual football game.  woman hurt by reckless D.

2.  Murphy - (Cardozo) Pl goes on amusement ride called the Flopper.  It’s a moving conveyor belt that causes participants to fall.  Pl. falls and breaks his kneecap.

3. Davenport - Pl. injured while descending unlit staircase in his apartment building.  The staircase was unlit b/c of a misfunctioning floodlight, which Pl. had been asking the D manager to repair for two months.

4.  Firefighter’s Rule – waives the duty of care owed to third parties that arise out of very risk of emergency (or dangerous circumstance) that firefighter or police officer is responding to. [example - if you’re driving out of your firehouse going to emergency and get hit by a car, Firefighter can still sue.  Must be very risk for which you are called to rescue.]


a. Includes all sorts of public officials


b. total bar to recovery

 
c.  policy – to allow actions by safety officers against negl. taxpayers subjects 
taxpayers to multiple penalties for protection



i. also creates incentives for safety officers to rescue wealth D’s and not 


poor D’s


d. exceptions –



i.  gross negligence + wanton/reckless conduct by 3rd parties



ii.  Pl’s receipt of worker’s compensation



iii. volunteer safety officers



a. excluded from officers’ pensions




b. excluded from tax supported compensation for injury


c. ALSO INCLUDES – anyone who receives compensation for rescue



i.  Black Industries – helicopter crashes trying to rescue motorist


d.  Subsequent wrongdoers – FF rule doesn’t insulate D’s who harm Firefighters 
while on scene of accident. (after arriving to accident)

Cases

1. Roberts - Pl. is a volunteer firefighter who was injured by one of the D’s while rescuing her after a car accident that she caused.  Also alleges negligent entrustment by the second Defendant.

VIII.  Multiple Defendants:  Joint, Several, and Vicarious Liability
A.  Joint and Several Liability - Major Discussion

1.  Apportionment: Generally, a P is required to apportion her losses among multiple Ds. J&S is the exception when there is joint causation or concurrent tortfeasors.

a.  “but for” apportionment not possible, so made “jointly” liable


b.  each tortfeasor essential - “but for” negligence of each, Pl. wouldn’t be hurt



i. Best - (p.10) - each D’s negl. is a prox. cause of entire divisible injury
2.  Legal remedies for D to make another person pay for all or part of the judgment.


a. Indemnity - obtaining FULL satisfaction of one’s liability from another.



i. The common law allowed indemnity in rare situations.



a. would only permit where one D was grossly, and the other only 



marginally negligent



ii. Policy - we don’t care about wrongdoers



b. Contribution - obtaining partial satisfaction of one’s liability from another.



i. common law forbade contribution because:



a. courts were unwilling to aid one wrongdoer against another




b. no easy mechanism in law to apportion loss betw two 




wrongdoers


c.  Pure comparative negligence -  Li v. Yellow Cab - establishes pure comp 
negl. in CA



i. overturns basic notion that courts were unwilling to aid one wrongdoer 


against another


ii. overturns idea that no proper mechanism. (just reduces combined negl. 


of D’s 
by Pl’s contrib. negl.)


d. Equitable Indemnity - (created b/c no contribution in CA) - permits a joint 
tortfeasor to recover from other defendants the portion of their loss that was 
attributable to the other defendants’ negligence  (AMA)


e. Evangelatos - insolvent D.  see below.
3.  American Motorcycle. Assoc. - rejects contention in Li that b/c we now have a mechanism of apportioning losses among negl. Pl and D, no longer need J&S L rule.


a. rules okay maintain a regime in which contrib. negl. Pl. loses % of damages, 
but not going to make Pl. suffer the loss of an insolvent defendant



i. Rule - may recover 100% of injury from either D, less Pl’s 



contrib. negl. 
%; UNLESS INSOLVENCY
4.  Insolvency - if one D is insolvent, going to reallocate betw. all parties (Pl. and D.)  Based on relative degrees of fault.  (Evangelatos)


a.  ex:   if D = 10% and Pl. = 30%, then D has to 25% of insolvent D’s share.

b. LIMITS AMA on issue of insolvency
Cases

1. American Motorcycle Association - Pl. involved in sponsored, amateur motorcycle race. One of defendants alleges contrib. negl. of minor's parents, alleging they had been actively negligent in allowing him to enter race.
B.  Vicarious Liability

1.  Respondeat Superior - an employer of an employee is liable for the torts of the employee committed during the course of employment


a. elements



i. Employee - requires employer/employee relationship (not independent 


contractor)



ii.  Scope of Employment - must be committed w/in scope of employm.




a. “Frolick or Detour”  – Rule = small deviations covered, but not 


large ones (of employee conduct)





i.  Riley – driving four blocks away still in employment




b. “borrowed servant” - Charles (Cardozo) – as long as the 



employee is futhering the biz of his general employer by the 



service rendered to another, no inference of a new relation unless 



command surrendered





i. modern trend – new rule – both employers are 





responsible for torts of borrowed servant



iii. Foresight Test - looks at the scope of employment and asks whether 


employee behavior is foreseeable by employer (not negl. analysis)




a.  not specific foreseeability of accident, just foresee that, in 



general, this kind of harm is risked  (Bushey)




i.  in Bushey, drunkenness a “condition sailors are famed 




for,” so foreseeable that harm to dry 
dock would occur. 




Coming home to the ship part of sailor’s employment b/c 




not allowed to spend night ashore.


iv. discards Motive test - holds employer liable only for actions of 



employees w/purpose to serve employer. (Bushey)


b. Employee still has individual liability (but not a “deep pocket”)
2. Direct Liability of Employer - negligence in hiring or training employee


a. employer may commit breach by picking someone that an RPemployer would 
not choose (e.g., pedophile for a kindergarten)


b. C/A in addition to R-S
3.  Other employer/employee situations


a. Intentional torts – Pl. usually must show that employer’s negligence was 
knowedgeable about tortious conduct of employee and doing nothing



i. Lancaster – teased employee goes mad, Railroad is liable.


b.  Sexual Harassment rules (Burlington)



i. sex harassment by supervisor not conduct w/in scope of employment.
  

ii.  vicarious liability for sex harass from immediate supervisor



iii.  two affirmative defenses




a. reasonable care to prevent and correct promptly




b. employee must not unreasonably fail to take advantage of any 



preventive or corrective opportunities provided by employer to 



avoid harm otherwise


c.  Joint enterprise – each partner in a joint enterprise vicariously liable for 

wrongs of another partner; but very circumscribed



i.  Heick – passenger not liable for actions of driver, when both are going 


from bar to bar and drinking

Cases

1. Bushey - Intoxicated seaman opens valves that control flooding on one side of drydock.  Ship lists against dock and does damage to it.  Court holds damage is foreseeable by D ship-owner.  Respondeat superior w/new “foresight test.”
2.  Independent Contractors - if you are an independent contractor, the employer is not vicariously liable for tortious acts.

a.  Apparent Authority - 2 elements


i.  Holding Out - Employer holds himself out as the employer of the independent 
contractor



a. general idea (Petrovich - marketing material “our doctors,” etc.)


ii. Justifiable Reliance - Pl justifiably relied on the apparent representation of the 
employer.



a. must have specific knowledge here
b.  Implied Authority - 1 element


i. Conrol of Service Provided



a. If the employer of the IC retains control of the work, the employer can 


be liable for the negligence of the IC. 



i. not the details of control, but the right of control reserved by 



employer that examined


b. Petrovich - HMO imposes conditions on how the Dr. does her work, 


referral procedures, etc




i. did not depend on patient’s reliance
c.  Direct Liability of Employer - negligence in hiring or training Independent Contractor

d. Definition of “Independent Contractor”


i. IC has independence in manner and method of performing contracted job


ii.  Contractor/employer relinquishes the right of control ordinarily enjoyed by 
employer of labor.



a. Contractor/employer only has  control as to result of contract 



(evaluation of final performance)
e. Owner Liability - No Liability for ICs


a. exception – if work takes place on premises of employer, then vicarious 

liability of owner for negligence of IC as to danger inherent in work (Law - 
excavation)



a. exception - SL if “ultrahazardous activity” 

Cases

1. Petrovich - Patient was a member of an HMO, sued the HMO for medical malpractice, alleging that the HMO was vicariously liable for the conduct of the participating physician who treated her.  Physician was negligent in diagnosis of her tongue cancer.
IX. Strict Liability

1.  General rule - default liability for unintentional harm is negligence

2.  Exception - SL for Wild Animals and Abnormally Dangrous Activities


a. pfc of SL



i. D acted.



ii. D’s act proximately caused legally recognized harm to Pl.
A.  Animals

1.  Wild Animals - SL always imposed for owners of wild animals


a.  Wild Animal assumed to be dangerous; no matter how safe they have been 
before,  owner is automatically liable for the acts of the animal


b. owner liable for all acts, including those caused by “extraordinary” intervening 
causes or gross negligence by 3rd parties.


c. Harm to property - same as to person.

2. Domesticated Animals - SL imposed for domesticated animals known to be dangerous, or having shown dangerous tendencies (one free bite not the rule).


a.  “demonstrated tendency” - if animal has never shown dangerous tendencies, 
then negligence is the rule.  otherwise SL.


b.  ex:  cows domesticated, horses maybe not.

c.  Harm to property - same as to person.
3. Livestock - Restatement


a.  possessor/caretaker (not owner) liability if



i.  not reasonably to be expected from intrusion



ii.  done by animals straying onto abutting land while driven on highway



iii.  caused by unexpected force of nature or intentional/reckless/negligent 


conduct of 3rd person
4. Exceptions - zoos and parks 

a. (Kennedy) - b/c it is in interest of public, liability is negligence - not Strict 
Liability


b. Rubenstein - park rangers gave written warning to camper mauled by bears.  
discharged duty.
5. Note - “fencing in” and “fencing out” - some states apply rules making it mandatory to fence out animals (large amounts of grazing land)
Cases

1. Baker - Owner keeps a dog that he knows is dangerous.  His employee negligently looses the dog, and the dog bites a maidservant.  Court holds employer liable for acts of wild animal, irrespective of intervening cause
B.  Abnormally Dangerous Activities

1.  Analysis Flowchart - SL for ADA


a.  begin w/Negl. Analysis


i. RIL, liability theories, etc.


b.  define Rule for SL (if no negl., or to argue in alternative)



a. Restatement - one who carries on an abnormally dangerous activity is 


subject to liability for harm to the person, land or chattles of another 


resulting from the activity, although he has exercised utmost care to 


prevent harm



b. Precedents


c. define Class of Activity (if no ADA, must default to negl. analysis result)


i. Restatement 6 factors (treat this as rule, treat precedents as 



analogies)


ii. Precedents


d. define Party in Control of Activity



i. precedents


e.  Causation analysis



i. Restatement - SL is limited to kind of harm, the posibility which makes 


activity abnormally dangerous.


f. Policy Arg. for SL or Negl. for activity and for relevant parties


i. Indiana Harbor vs. the Nock
2.  Restatement Section 520 - six factors for ADA/Strict Liability


a.  High Risk - Existence of a high degree of risk of some harm to the person, 
land or chattels of others

b.  Great Harm - Likelihood that the harm that results from it will be great

c.  Unfixable - Inability to eliminate the risk by the exercise of reasonable care 
(by a NEGLIGENCE regime)

d.  Unusual - Extent to which the activity is not a matter of common usage

e.  Juxtaposition - Inappropriateness of activity to the place where it’s carried on

f .  Value - Extent to which the value of the activity to the entire community is 
outweighed by its dangerous attributes

g.  Other factors



i.  Role of judge/jury - SL determ by judge, not jury (matter of law)



ii. Unless intentionally caused harm, acts of force majeur and 



innocent/negligent/reckless 3rd persons don’t affect SL



iii. Defenses (to strict liability)




a.  AofR




b.  no contrib. negl. unless “knowing” and “unreasonable”



iv. No “eggshell Pl.” unless extrasensitivity is \ “but for” cause of harm



v.  ADA




a. Oil drilling




b. Blasting




c. Fumigating




d. Ground damage from objects falling from airplanes




e. NOT COMMON ACTIVITIES - cars, airplanes, etc.

3. ADA Precedents 


a. Activity & Control - Read narrowly to limit liability, broadly to increase 
liability 


b.  Rylands - Pl mines coal.  D has nearby cotton mill.  D builds reservoir and fills 
with water, water breaks into previous mine under land and then into Pl’s mine.  
Court holds SL.



i.  Blackburn - SL for anything likely to do mischief if it escapes.


ii. Cairns - SL for unnatural uses of the land that cause mischief


iii. Cranworth - Anything you bring or accumulate on your land, if it 


escapes and causes damage, leads to SL



iv. Modern Application - Environmental Harm - Ventron Corp. - 



resuscitates Ryland as environmental harm principle.  use of abnormally 


dangerous activities are strictly liable for resultant damages.

c. Sullivan - D dynamiting 60 foot tree on land - piece of wood is thrown into the 
air and kills Pl’s decedent, who was walking on public highway.  Court holds SL 
for non-negligent activity on D’s property which harms a person lawfully outside 
D’s property.


d. Cities Service Co. - phosphate pools escape.  Court says many areas are 


overcrowded in modern world. “Though there are still hazardous activities 

which are socially desireable, it now seems reasonable that they pay their 


own way.”


e. Spano - both blasting and debris are SL.



i. Yukon - thieves setting of explosives to conceal their theft ruled not 


“highly extraordinary” supervening cause.  SL applied.


f. Siegler - trailer of D’s gasoline truck broke away and rolled down onto a 
highway on which P motorist was traveling. Resulting explosion “obliterated the 
plaintiff’s decedent and her car” and evidence of what happened.  SL held 
appropriate.


g.  Cf.Turner - Texas ranching/water harm case.  Court says b/c storage of water 
is necessary to cattle industry, no liability for its escape.  (what’s natural/unnatural 
in England, different here in Texas)


h. Cf.  Losee -  boiler flies through neighbor’s buildings.  Court rules no strict 
liability. Benefits of “social/modern state” outweigh the right to compensation for 
losses w/o Negl.


i.  Cf. Madsen - minks eat babies as a result of faint concussions.  ruled too 
remote for liability.

4. Indiana Harbor


a. basic facts - Cyanamid’s tanker spills fluid in metro Chicago.  Both shipper and 
carrier of chemical.  Indiana Harbor is switching line.  Enviro Protect of IL orders 
1M cleanup.  Pl. seeks costs from D.  Court holds for Cyanamid b/c SL for ADA 
does not apply.  (negligence case was dismissed).

b. Posner analysis - if an accident can be prevented by merely taking care, 
then it should be judged by negligence, and not SL (factor C of Restate)


i. argues negligence is “default” (Nock kills this argument)




. note - this is default for Unintentional Harm

c. Nock analysis -  impose the loss on those IN CONTROL of decision to ship - 

b/c then gets put into (internalized in) the shipper’s cost structure (loss allocation)



i. therefore strict liability is “default”




a. note - this is default for Abnormally Dangerous Activities


ii. Nock wants to impose cost on ultimate beneficiaries of chemical




a. should impose cost of doing business on those who benefit from 



the business

d. Activity Level vs. Care - Posner



i.  Negligence examines the level of care exercised given a particular 


activity (more care in activity to prevent accidents - e.g., careful driving to 

prevent car accidents)


ii. SL forces an actor to decide whether to engage in the activity at all (less 

activity to prevent accidents - e.g., less driving to prevent car accidents)
X. Products Liability - 3 Theories of Recovery
A.  Negligence

1. negligence - manufacturer and anyone in distribution chain owes a duty under to all foreseeable persons (including bystanders) who could be injured by a defect in the product (negligence by making defective product, or in selling defective prod.)

2. Historical - Manufacturer liability limited by privity to Re-seller (most immediate purchaser)


a. MacPherson/Cardozo - expands liability of Manufacturer by “foresight test” to 
foreseeable victims including Direct Purchaser (limited holding - doesn’t include 
bystanders, or 
address capacity to sue retailer or distributer, component 
manufact., other users, etc).



i. argument built on group of exceptions made for products that are 


inherently dangerous; Cardozo says - anything can be a thing of danger if 


it has a defect
3.  Note - this is NOT FORM OF VICARIOUS LIABILITY

4. Privity is still an issue - hard to get, but where privity, duty very high


a.  Policy - manufacturer can pick and choose who they’re dealing with; 


whether to sell to a thousand or a hundred retailers; can choose the people to 

whom they owe this high duty (e.g., they choose people who will test product 
before sale)

Cases

1. Macpherson (Cardozo) - D manufactures automobiles.  Pl. bought auto from reseller.  Pl. thrown out of car b/c of defective wheel.  Wheel made by another party.  Some evidence defect could have been discovered by an inspection, which was omitted.  Court holds Pl. owed duty of reasonable care for defects. (contra privity)

2. Winterbottom - manufacturer of carriage.  defect in carriage.  sold carriage to postal service.  postal service used to carry patrons.  carriage breaks, variety of injuries (bystanders, etc.).  Court holds no liable for injury - only person who can sue is someone in privity of contract.  Rule - rule of privity
B. Warranty and Implied Warranty of merchantability

1 Implied Warranty – warrants product is of “merchantable quality”  - reasonably suited for the ordinary uses for which goods of its description are sold.


a.  Retailer is SL to Purchaser/User/Bystander - privity limits



i. McCabe - lucifer



ii. Escola - coke bottle explodes

b. Manufacturer SL to Purchaser/User/Bystander - privity limits



i. Henningsen - gift of Chrysler to wife.


c. Elements - 



i. Privity (see UCC)



ii.  Defect in Design - not “reasonably suited” for which goods of its 


description are sold (McCabe - coffee-maker explodes)



iii. Causation -  Pl. must show defect in design caused accident


d. note - common way to recover for personal injuries.
2. Privity Limitations - U.C.C. (Uniform Commercial Code) [must know these 3 options, but not memorize]


a. warranty may be express or implied


i. Warranty extends to any natural person who is in the family or 



household of the buyer, or who is a guest in the home if it is reasonable to 


expect that such person may use or be affected by the goods.




a.  bystander not liable to recover. Only natural persons within the 



house and guests (invitees/licensees)




b. only recovery for personal (not property) injury



ii. Extends privity rule to any natural person who may reasonably be 


expected to use, consume or be affected by the goods




a.  Extends to any foreseeable natural person




b. Still only injury to the person and not property



iii. Extends liability to any person who may reasonably be expected to 


use, consume or be affected by the goods



a.  Not only extended to natural person, but to any foreseeable 



person (including corporation, trust, partnership, etc.)



b.  Injuries can be either to person or property

3. Express Disclaimers - cannot expressly disclaim


a. Vandermark - Retailer attempted to disclaim retailer liability for implied 
warranty



i. J. Traynor: “Regardless of the obligations [the retailer] assumed by 


contract, it is subject to strict liability in tort because it is in the business of 

selling automobiles, one of which proved to be defective and caused injury 

to human beings.”

4. Bystanders - entitled to same protections as purchasers


a. Elmore – drive shaft fails.  Two cars collide.  Bystanders in car struck owed 
liability by Manufacturer under same strict liability protections.

5. Extension to others - Suppliers, Franchises, Successor Corporations


a. Price v. Shell Oil Co.: SL has been extended greatly on the Defendant’s side to 
include a wide variety of suppliers and those who aid suppliers, including bailors.


b.  Kosters v. Seven-Up Co.: SL on franchisor for franchisee’s defect in design 
where the franchisor consented to the design


c. Nath v. National Equipment Leasing Corp.: No SL for the person who finances 
the purchase of a defective product for someone else


d. “Continuity of Enterprise” Exception: a successor corporation may be held 
liable for injuries caused by its predecessor’s products where the totality of the 
transaction between the successor and the predecessor demonstrates a basic 
continuity of the predecessor enterprise.
6. Used Goods - usually no SL


a. Cf.  Tillman v. Vance Equipment Co.: Of the three reasons for SL—spreading 
the loss, satisfying reasonable buyer expectations, and risk reduction—only the 
first applied to dealers in used products.

7. Government Contractors


a. Boyle v. United Technologies Corp.: No SL for manufacturer that 
manufactured a product based on specifications from the government.



i. when the US approved reasonably precise specifications;



ii. the equipment conformed to the specifications; and



iii.  the supplier warned the US about the dangers in the use of the 



equipment that were known to the supplier but not to the US. 

8. Crashworthiness/“Enhanced Injury” – courts split who shows harm above and beyond what was suffered in original impact


a.  “separate and divisible” injuries – Pl. proves the enhancement injury.


b.  “indivisible – majority - Trull – car crash.  once Pl. establishes defect was 
substantial factor in producing damages over and above those caused as a result of 
original impact, then D has burden of proving which injuries attributable to initial 
collision and which to defect



i. minority – Pl. must show enhancement

Cases

1. McCabe - Agent for Pl, Huwe, describes specifically what he wants, coffee maker/Lucifer Lifetime.  Coffee pot delivered to Pl. in sealed cardboard container (suggesting direct from Manufacturer).  Coffee pot explodes, injuring Pl with hot water.  Design defect.  Retailer had nothing to do with defect.  Court holds retailer liable on theory of implied warranty of merchantable quality.

2. Henningsen – Husband buys car for wife.  Car steering fails, accident occurs and wife injured.  Privity abandoned.  Liability of manufacturer to ultimate user (not just direct purchaser).

3. Escola - Pl. injured by soda bottle which broke in her hand, although handled non-negligently.  Coke claims their testing method of bottles is “infalliable.”  In dicta, court suggests holding manufacturer strictly liable under implied warranty to consumer.

C.  Products liability - Restatement 402A (plus cases)

focus is on the product, not on the D’s behavior (as in a negligence cause of action)

1. Defendant is in the i) business of selling ii) products for use or consumption; and iii) the product is expected to and does reach the consumer without substantial change  (who may be sued as D)
1.  Defendant is in the –


a. business of selling,


b. products for use or consumption; and



i. subcontractors may have liability - may not



ii.  careful - this product may also be affected by a “service error”



a. only recovery under negligence - no SL for services


c. the product is expected to and does reach the consumer without 



substantial change

2.  Product Defects  - Construction, Design, Inadquate Warning (Alternative Tests - must prove ONE)

a.  Construction/Manufacturing Defect


i.  product does not conform to blueprint/design or intended design



a.  failure in the manufacturing process (“fly in the ointment”/e.g., 



mousedroppings in Cheerios, rat’s head at bottom of beer bottle, 



buying a can of tuna with slivers of metal, botulism in chicken // 



packaging - soda bottle is cracked, box has staples sticking out)



b. Weldge - buys planter’s peanuts.  Jar collapses in Pl’s hand and 



injures.  Has to show that it’s not a design problem, but a flaw in 



the particular jar. 



c. Destroyed Products




 i.  Price - car has accident.  But car is destroyed.  Can’t 




evaluate whether defect or not.  Judgment for D.




ii. Cf.  Daniels - destroyed product not always case-stopper.  



exploding auto battery, still liability

b.  Design Defect - two alternative tests to determine whether design is “defective” (Barker)


i.. Consumer expectation test – a product is defective under CET if it “fails to 
perform as safely as an ordinary consumer would expect when used in an 
intended or reasonably foreseeable manner.”



a. Pl. must establish that product failed to perform as an ordinary 



consumer would reasonably expect



b.  CE Test cases




i. Campbell – hurt when bus takes sharp turn. No grab bar.  Pl 



shows evidence of interior of bus but no expert testimony.  




Campbell just shows “objective conditions of product,” and jurors 



can decide whether product meets their “ordinary expectations.” 



CE test applies.




ii. Pruitt – airbag deploys after low impact collision.  CE test 



doesn’t apply b/c not 
w/in “everyday experience” of public.



iii. Cf. Morton – cancer from asbestos.  CE Test theory upheld.  



(minimum safety standards)



c.  may not introduce expert testimony to influence the reasonable jury’s 


opinion of what are “ordinary consumer expectations”




i. from Soule - Conventional Factors of “ordinary consumer 



expectations”





a.  did manufacturer’s product fail to perform as safely as 




an ordinary consumer would expect





b.  did defect exist when product left the manufacturer’s 




possession





c.  was defect “legal cause” of Pl’s “enhanced injury”





d.  was product used in reasonably foreseeable manner



d. Bystander Liability under CE Test




i.  Tabieros – applies open and obvious danger – bystander hit by 



blind spot in truck windshield. (possibly if hit, truck co. would 



have been liable)


ii.  Risk Utility test – A design is defective if -



a.  “through hindsight the jury determines that the product’s design 


embodies “excessive preventable danger”; or


b.  if jury finds that the risk of danger inherent in the design “outweighs 


the benefits of such design.”



c. Note - may not instruct jury to make decision based on standards of 


“ordinary consumer’s expectations”



d.  RU Factors to be considered include -




i.  the gravity of the danger posed by the challenged design





a. Pl. and D’s design experts testify as to whether design as 




opposed to design Pl. says is necessary - how serious is it 




that these safety features/alt. design isn’t used




ii. the likelihood that such danger would occur





a. how frequently is item used in dangerous way, and 




how likely is harm to occur




iii. the mechanical feasibility of a safer alternative design (RAD)





a. this is factor, not element (despite some courts 





treatment)





b. RAD - reasonable alternative design





c. Pl attempting to show that there is a safety device that 




would have prevented Pl. injury.  Not required, but a 




common way to show design flaw.






i.  O’Brien - Pl. couldn’t show RAD.





d. Nock - sometimes showing RAD simply doesn’t 





work. (e.g., lawn darts); may not be that feasible 





alternative design




iv. financial cost of an improved design





a.  how much does it cost to add design - if doubles price of 



product, is this a reasonable requirement




v. the adverse consequences to the product and to the consumer 



that would result from an alternative design.





a. does the product lose functionality as a result of added 




design; could create additional problems



e.  May only compare w/similar products under RU Test




i. Dyson – “hard-top” car not defective in comparison w/full-frame 


sedan.  Just can’t be appreciably less safe than other hard tops.




ii. Dreisonstok – distinctive features do not automatically = less 



safe.  microbus may be less safe in crashes than a Cadillac.   must 



consider purpose of design.



f.  Irreducibly Unsafe Product – dangers known and great, but no RAD.




i.  O’Brien – rejects RAD.  injury from dive into shallow pool 



w/slippery bottom.  Court must be allowed to consider whether 



risk of injury so great that outweighs 
utility of product – regardless 


of RAD or warnings.  may mean liability for clearly dangerous 



products.  (like knives)




ii.  Cf. Baughn – rejects O’Brien.  Motorbikes w/warnings not 



defective as matter of law if warnings ignored. 



g.  Causation – manufacturer liable for unintended (but foreseeable) risks




i. Price – costume caricature head of Bush.  man pushed over, 



injured.  mask 
maker is liable b/c volatile response foreseeable.


iii. Which test to use?  Court decides based on Soule [we probably have to decide 
which will be more appropriate, but apply both in the alternative]


a.  Q - whether the circumstances of the product’s failure to permit an 


inference that the product’s design performed below the legitimate, 


commonly accepted minimum safety assumptions of its ordinary 



consumers.




i.  If can be answered, then CE test




ii.  If cannot be answered without expert testimony and risk/benefit 


analysis then RU test


iv. Crashworthiness Doctrine - liability for injuries sustained in a car accident 
where manufacturing or design defect caused/enhanced the injuries (but not 
accident)



a.  duty to use reasonable care to minimize injurious effects of 



foreseeable collision  by employing safety features




i.  Larsen v. General Motors - Pl. was in car accident, then bucket 



seat detached from frame and catapulted through window.




ii.  not absolute safety, but reasonable, cost-effective safety



b. applies to all products


v. Open and Obvious - Consumer could not have expected anything else because 
it was obvious when he purchased the motorcycle that it did not have safety bars.



a. Court rejected this as a defense, but remains a factor for evaluation.



b.  Issue comes up in design, warning, defenses (AOR)



c. Luque – lawnmower with caution sign over hole.  man using, slips and 


mangles hand in blade.  Liable b/c easy to prevent against danger.  RU 


Test


vi.  Judge & Jury - Consumer Expectation vs. Risk Utility Test – child injuries 
from disposable lighters


a.  CE test – not defectively designed b/c made as intended by adult 


consumers – rejected as a matter of law


b. RU test – matter for jury; 




i.  when matter of law, say they’re simple tools where liability 



applies differently


vii. Criticism – case by case analysis of product defects (RU Test)


i.  standards vary from jury to jury – allowing different jurisdictions to set 


different national standards for safety



ii.  auto makers thus forced to insure many auto accidents b/c of 



competing standards

Cases

1. Barker - Pl. hurt when high-loader overturns on a slope.  Barker overturns “unreasonably dangerous” standard for defective products, establishes CE test and RU test to determine if product is unsafe for purposes which it was designed.
2. Soule - Pl. injured in car crash in Camaro.  Argues defect caused left front wheel to smash floorboard into her feet.  Q whether Cons. Expect. test is viable for complex products.  Court holds that allow Pl. to use CE test, but only where the minimum safety is within the common knowledge of lay jurors (w/in their experience).

3. Camacho - Camachos buy a Honda motorcycle and are involved in an accident.  They suffer serious leg injuries.  The motorcycle does not have crash bars that would have reduced or avoided these injuries.  Court holds that have to use the Risk Utility test (instead of CE, which Honda wanted to use w/ “open and obvious” danger).

c.  Inadequate Warning of Product Defect (can be written or oral)


i.  When must a manufacturer give warning?



a.  manufacturer must give a warning when it knows or should have 


known of a risk of harm to a substantial number of the population that is 


likely to encounter the product





b. General Rule - no duty to warn of obvious dangers if common 



knowledge or danger not foreseeable



i.  Moran v. Faberge -  no warning on cologne that it is flammable.



ii.  Maneely – no liability as matter of law for harm from riding 



unrestrained in cargo bed of pickup truck




iii.  Cf. Emery – child choking on marshmallow – sent to jury to 



determine if common knowledge that young kids at risk due to 



marshmallow’s expansion in lungs




iv. Cf. Ragans - Jury question presented.  Hairstylist and 




permanent wave chemicals.  Whether warning was adequate when 



didn’t say that it was explosive. A specialized equipment problem



v.  Cf. Lugo - Voltron toy.  Throwing shield injury.  Reasonably 



foreseeable use.



c.  Manufacturer is held to standard of reasonable foresight as to duty to 


warn.  Expected to have knowledge of




i.  an expert in the appropriate field, and




ii.  is subject to continuing duty to warn (at least to purchasers) of 



risks discovered following the sale of the products at issue.




iii. manufacturer may be expected to affirmatively seek out info. 



on public’s use of its product (Feldman)




iii. Cf. Hindsight test - you see if harm which occurred is warned 



against, and if not warned against, then liable.





a. you want manufacturers to have to discover dangerous 




products, where as foresight tests incentivizes you not to 




test (but you can’t willfully blind yourself)





iv.  “state of the art” technology - what kind of info 





knowable?






a.  can be treated more or less strictly





a. most strict - any time anyone publishes anything, 





put on notice to discover






b. less strict - only when info published in English 





that you must know about it.



d. Misuse of Product/foreseeability – no complete defense if misuse or 


unintended use is reasonably foreseeable.  (e.g., chair supplier must know 


people use them to stand on instead of ladders)




a.  Binakowsky – drunk driving death/crash.  engine fire starts 



from crash. manufacturer held liable for not designing in 




anticipation.



e. Cf. Port Authority of NY – no manufacturer liability for terrorist bomb 


made from fertilizer.  Misuse not “objectively foreseeable.” (note affect of 

proximate cause)


ii. To Whom must a warning be given?



a.  Purchasers, users, and “persons who foreseeably will be injured or 


endangered by use or exposure to the product.”



b. Children – must reach the person who is likely to use the product.




a.  for children, addressee is parent/guardian




i.  Cf. Tokai – no duty to warn children of lighters since 




danger of lighter is obvious to adult buyers



c. EXCEPTION – Learned Intermediary Doctrine (e.g., Parmaceuticals)




i.  Manufacturer - when adequately warns the prescribing physician 


of all risks associated w/the product is immunized from liability to 



the consumer. 




ii. Doctor - when acts as “learned intermediary” his duty to inform 



himself of the qualities and characteristics of those products which 



he prescribes/administers





a.  standard for informing patients - whether the doctor has 




reasonably informed according to the custom in the field



iii.  Exceptions





a. mass immunizations





b.  when FDA mandates warning be given directly to 




consumer

 



c. when company advertises drugs directly to consumer 




(Perez – contraceptive implants case)






i. will have to argue for this.  not in all 






jurisdictions.




d. the pill


iii.  Is the Content of the Warning Adequate?



a. Mfr must provide a written warning conveying reasonable notice of the 



i. nature,




ii. gravity, and




iii. likelihood of known or knowable side effects



b. Adequacy Factors (Pittman)




i. warning must adequately indicate the scope of the danger




ii.  must reasonably communicate extent/seriousness of drug 



misuse




iii. physical aspects of warning adequate to alert RPP




iv.  simple directive warning may be inadequate if doesn’t indicate 



consequences




v.  means to convey warning must be adequate



c. Warning – only has to be “reasonable under circumstances” - don’t 


have to warn of every mishap.




i.  Maryland – benefits of more detailed warning must outweigh 



costs of requiring changes 





i.  costs of greater info on label may be that no warning 




information is 
communicated



d. Illiteracy - adequacy of warning may be issue even when Pl does not 


read (Johnson – roach spray/pilot light)



e.  “Heeding presumption” – requires that party responsible for inadequate 

warning show that user would not have heeded an adequate warning




i. General Motors – overloaded truck causes
 injury.  Warnings 



placed.  Court says better wording would not have prevented 



accident.



f.  Misrepresentation - Restate 402B – seller liable for physical harm for 


reliance on material misrepresentation even if maker not negl. and even if 


person hurt did not buy from seller.




i. Denny v. Ford – off-road vehicle qualities make car dangerous in 


normal conditions.  seller liable for misrepresentation as to 




particular use. (even if not defective as to a different use)


iv.  Did Lack of Warning Cause the Pl’s injuries?

Cases

1. Hood - Pl. removes blade guards on saw, is injured when saw flies apart.  Warnings in the instruction manual and on the blades.  Court holds adequate instruction of warning - only has to be “reasonable under circumstances” - don’t have to warn of every mishap.

2. Edwards - Pl. decedent had a heart attack after smoking while wearing two Habitrol patches, which is a prescribed product.  No warning came with product, directly to consumer.  Warning provided to doctor.  FDA required warning be given directly to consumer.  Court held “learned intermediary doctrine” did not supercede FDA warnings.

3. Vasallo - Defective silicone implants.  Sued under theory of implied warranty of merchantability.  Mass. changes law from SL as to knowledge of risk to one of the knowledge of an “expert in the appropriate field.”  Court holds standard of reasonable foresight as to duty to warn.
4. Sanchez - Pl. decedent drove his pickup to a feed pen of heifers.  While parking the truck, he mistakenly left the gear-shift in-between Park and Reverse, in “hydraulic neutral” (which is considered a design defect).  Pl. did not engage any of the proper safety features to prevent the car from rolling backward.  The pickup rolled back and smashed Pl. into a gate, where he bled to death from his injuries.  Court held that comparative fault applied irrespective of awareness/duty to discover design defect.
3.  Barker – eliminated 402A requirement that product must be unreasonably dangerous to the user/consumer or to her property.

4.  Causation and Damage.


a.  The defect results in:



i.  physical harm to the user or consumer or foreseeable bystander; or



a. must show physical harm - this potentially limits recovery


ii.  to her or her property (but not to the product itself)

E.  Open and Obvious Dangers

1.  this is not a defense 


a. negligence regime - whether Pl. has assumed the primary risk of some product, 
and manufacturer/seller’s duty is reduced (e.g., fan without guard around the 
blade)


b. strict liability - in balancing of risks and duties, whether manufacturer must 
guard against risks that are open and obvious


c. consumer expectation test - if particular features of fan are open/obvious, then 
should expect 


d. warnings - should a warning need be given that knives are sharp?


e. affirmative defenses - if a particular defect is open and obvious, Sanchez, a 
court will take this into account in defining someone’s contributory negligence


f. warranty - sometimes comes up in the warranty context as well
F.  Defenses

1.  Contributory negligence - other than mere failure to discover or guard against a product defect is subject to comparative fault analysis. (Sanchez)


a.  comparative causation


i. what percentage of an event was caused both by D’s negligence and by 


Pl’s contributory negligence



ii.  100% of Pl’s losses, less % of loss causally contributed by Pl’s 



contributory negligence [caused by]
2. Assumption of Risk is a defense


a. Open and Obvious Dangers - Consumer Choice, if consumer can CHOOSE to 
have less protection, then this weighs in favor of less liability (cops and bullet 

proof vests)
3. Medical Service Providers - not strictly liable for defective products used in the course of providing those services.


a.  Other service providers – Architects/Contractors



i. Pharmacists also protected by services exception.  (Murphy)




a.  policy concerns





i.  pharmacists refuse to stock drugs that carry risks





ii.  stock only established manufacturers to get indemnity

4. Disclaimers – 402A – consumer’s C/A in tort is not affected by any disclaimer or other agmt.


a.  Cf. Mohney – release bars SL claims against manufacturer b/c may waive 
negligence and SL is “lesser showing of culpability.”

5. Economic Harm - “Economic Loss Rule”


a. No negl./SL tort liability if a defective product causes purely economic harm 
or harm only to itself. (contract law is better suited to this type of problem)



i. Seely – bouncing truck.  manufacturer in a commercial relationship has 


no duty under strict products-liability to prevent a product from injuring 


itself.


b. summary recoverable for products defect



i.  personal injuries




a.  clearly recoverable under negligence, warranty, or 402A



ii.  property damage other than to the product itself


c. summary non-recoverable losses for products defect



i.  damage to the product itself




a. can’t recover under negligence or 402A (this is East River 



holding)




b. can sue under warranty



ii.  lost profits or benefits b/c the product is not available

Cases

1. Sanchez - Pl. decedent drove his pickup to a feed pen of heifers.  While parking the truck, he mistakenly left the gear-shift in-between Park and Reverse, in “hydraulic neutral” (which is considered a design defect).  Pl. did not engage any of the proper safety features to prevent the car from rolling backward.  The pickup rolled back and smashed Pl. into a gate, where he bled to death from his injuries.  Court held that comparative fault applied irrespective of awareness/duty to discover design defect.

2. Royer - Pl. underwent total knee replacement.  First artificial knee was defective, and had to be replaced by a second surgery.  Court holds that Hospital is not strictly liable for defective medical products b/c of “peculiar nature” of medical services (importance of reducing costs, experimental quality), which is deemed a provider of services and not a seller.

3. East River Steamship - D made turbines and sold them to Pl.  Turbines were defective, as well as installed negligently, and needed repair.  The only damage was to the turbines themselves and to the purely economic business operations of Pl.  Court holds no negl./SL tort liability if a defective product causes purely economic harm or harm only to itself. (contract law is better suited to this type of problem)
X.  Medical Malpractice
A. Prima facie case of Med Mal:

1. whether the D acted in conformity with the common practice w/in profession

2.  Pl. must prove


i.  relevant recognized standard of care



a.  just have to use standard practice of profession - not the best practice



b. Standard of care – physician is under a duty to use the degree of care 


and skill that is expected of a reasonably competent practitioner in the 


same class to which he or she belongs, acting in the same or similar 


circumstances.



c. . “Two schools of thought” rule – if procedure recognized as reputable 

and respected and followed by considerable number of medical experts 


(even if minority), then procedure okay.  [even if hasn’t given rise to 


written literature – Gala – local anesthetic (vs. general) used during neck 


tumor operation.  2 schools of thought.  No liability.]


ii. that D departed from that standard while treating the Pl. (negligence)



a. Custom - in general, evidence of custom is admissible but not 



determinative of negligence




i. exception - Med Mal  - what is customarily done IS the 




“standard of care”



ii. similar use of custom in other professions like law
3. no finding of negl. w/o expert testimony to support


a. unless the practice is within the layperson’s common knowledge.




i.   example:  leaving sponge, forceps inside surgical patient


b. Standard for expert testimony – any doctor with knowledge or familiarity with 
a procedure, acquired through training, education, or experience, is competent to 
testify concerning requisite standard of care and whether the care deviated from 
standard.

4 objective, not subjective, inquiry (good faith mistake is no defense, as w/other negl.)

B. Two Types of Medical Malpractice

1. negligence in care of patient (Sheeley)


a. Note - statutory violations



i. (Brown) - unlicensed medical practitioner - holding: failing to 



get a license is not evidence that you acted neg. when someone 



was injured.




a. this license example extends to all categories where licensing
2. negligence in failing to obtain informed consent


a. “lack of informed consent” (vs. “formal consent” - surgery, puncturing cists 
distinction) (see below)



i. if didn’t give “formal consent” - then battery


ii. if weren’t adequately informed of risks/benefits - then negligence

3.  Informed Consent – doctor must adequately present material facts so that patient can make an informed decision


a. does not have to recite all risks/benefits, though may have to discuss a variety 
of treatment alternatives



i.  rule - doctor (only) has to disclose information material to a 



reasonable patient’s informed decision



a. materiality test for risk – whether a RP patient in this patient’s 



position would have considered the risk material





i. if patient TELLS the doctor about a certain risk, then this 




risk is included, even if otherwise wouldn’t be advised




b. standard is formally objective, but can argue more narrowly


ii. patient must know not only of alternatives physician recommends, but 


of medically reasonable alternatives that physician does not recommend


b. Experimental alternatives



i Moore – disclosure only of alternatives that are generally recognized and 


accepted by reasonably prudent physicians


c. Revoked consent



i. Schreiber – during difficult vaginal birth Pl. asks for C-section.  Court 


held that substantial change in circumstances requires a new informed 


consent discussion.


d.  Inexperienced physicians – don’t have to mention inexperience.  Whiteside.


e.   Low risk = not material concern



i. Henderson – 1/100,000 chance of wisdom tooth removal resulting in 


small patch of permanent numbness is not material.  Court says no 



reasonable juror could rule the risk is material.

Cases

1. Sheeley - Defendant doctor performed surgery on the Pl.  Pl. developed complications at site of surgery.  Expert witness was excluded due to “similar locality” rule.  Court decides to abandon “similar locality” rule.

2. Matties - Elderly Pl. broke her hip.  Defendant doctor didn’t inform her of possibility of non-recommended surgery, instead choosing non-invasive treatment.  Court held that doctor must inform patient of alternatives, even when choice is non-invasive.

XI. Torts Policy Args

General Categories:

1. Incentives (economic, behavior, etc.)

2. Morality

3. Administrability

4. Subsidies and Loss Spreading

5. Paternalism vs. Autonomy

6.  Rules vs. Standards

A.  Arguments (Higher Liability)

1. Incentives (behavior, economic, public good, etc.)

2. Morality


a.  Losses should be borne by the person who acts


b.  As between two innocents, the one who caused the harm should pay


c.  Unjust enrichment (by causing harm but not redistributing the damage)



: maldistribution of loss

3. Administrability


a. bright line rule

4. Subsidies and Loss Spreading


a.  companies/public agencies and utilities may be better able to spread the loss to 
the beneficiaries of their activities (than holding individuals liable)


b.  capitalism - tough luck - if you can’t operate w/o taking and being able to 
afford proper precautions, then not going to subsidize - better that you go out of 
business (Vaughn)

5. Paternalism vs. Autonomy

6. Rules & Standards

B.  Arguments (Lower Liability)

1. Incentives (behavior, economic, public good, etc.)

2. Morality


a.  Let losses lie where they fall


b.  not liable unless culpable


c. unfair to judge by standard they can’t meet

3. Administrability


a. fear of litigation

4. Subsidies and Loss Spreading

5. Paternalism vs. Autonomy

6. Rules & Standards 

C. Rules vs. Standards

Rules

Advantage

1. certain and predictable (for judges and parties)

Problem

1. inflexible and unrealistic

2. once exceptions, always question of new exceptions

Evolution

1. Microscopic variations (tax code)

2. Default position, with complex exceptions (like a standard)

Standards

Advantage

1. permit case-by-case adjudication

2. permit change over time

Problem

1. unpredictable (for judges and parties)

2. arbitrary punishments (too much judicial discretion)

Evolution

1. standard and rule combination (default position with complex sub-rules)
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