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FALL SEMESTER

1. Intentional Torts

a. Assault
i. Action (more than mere words)
ii. Intent to cause either
1. Harmful or offensive contact=attempted (but incomplete) battery
2. Imminent apprehension of such contact=threatened battery
iii. With the person of the other or a third person
iv. The other is thereby put in imminent apprehension

b. Battery
i. Action
ii. Intent to cause either
1. Harmful or offensive contact
2. Imminent apprehension of such contact
iii. With the person or the other or a third person
iv. Offensive contact with the other directly or indirectly results
1. Offensive: offends a reasonable sense of personal dignity of an ordinary person (not unduly sensitive); unwarranted by the social usages prevalent at the time and place at which it is inflicted

c. False Imprisonment: P’s prima facie case is showing intent to confine and awareness
i. Words or acts
ii. Intent to confine P
iii. Actual confinement
1. Against P’s will (without consent)
2. Actual or apparent physical barriers
3. Overpowering physical force or by submission to physical force
4. Threats of physical force
5. Other duress
6. Asserted legal authority
7. Present threats (not imagined/“future”)
8. Not just moral pressure
9. Involuntary
iv. Awareness by P that she is being confined, except in cases of actual harm to children or the incompetent
v. Exception: Shopkeeper’s Privilege permits shopkeeper to detain shoplifters but must show
1. Reasonable belief
2. Reasonable manner
3. Reasonable amount of time

d. Intentional Infliction of Emotional Distress
i. D engages in extreme and outrageous conduct
1. Intolerable; offends against the generally accepted standards of decency and morality
2. Policy: limitation of frivolous suits and avoidance of litigation in situations where only bad manners and mere hurt feelings are involved
ii. Intentionally or recklessly causes
iii. Severe emotional distress to P
1. Manifestation of physical symptoms generally not required
2. BUT proof of emotional distress more than trifling, mere upset, or hurt feelings generally is required

2. Defenses to Intentional Torts

a. Consent
i. Express: objective manifestation of an actor’s desire
ii. Implied: person acted in a manner which warrants a finding that she “consented” to a particular invasion of her interests
b. Self-Defense
i. Honestly acted in using force
ii. Reasonable fear
iii. Proportional means
c. Protection of Property: cannot use deadly force (e.g., spring gun) unless protecting human life
d. Privilege of Necessity
i. D must face a necessity
ii. Value of the thing preserved must be greater than the harm caused
1. Absolute defense when life preserved and property harmed, emergency situation without time to deliberate, and acts of God
2. Incomplete defense: privilege is justified but have to pay actual damages

3. Negligence

a. Vicarious Liability
i. Respondeat Superior: Scope of Employment (Birkner Test); question for jury
1. Employee’s conduct must be general kind she’s hired to do
2. Employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of employment
3. Employee’s conduct must be motivated, at least in part, in service of employer’s interest
ii. Apparent Agency (Independent Contractors)
1. Representation by purported principal
2. Reliance on that representation by third-party
3. Change in position by third-party in reliance on that representation

b. Medical Malpractice: both distinct causes of action may be brought together in one lawsuit
i. Medical Negligence
1. Higher standard of care
2. Custom determines the standard
3. Experts establish custom
4. Experts may establish res ipsa
ii. Informed Consent
1. Distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment
2. Doctor has duty to disclose to patients the material risks and benefits associated with medical procedures
a. Materiality is generally determined by an objective “reasonable patient” standard

c. Duty
i. General Duty: reasonable care to not create a foreseeable, unreasonable risk of harm
1. Misfeasance: D’s conduct resulted in harm
2. Nonfeasance: no duty to rescue
ii. Affirmative Obligations to Act/Exceptions to “No Duty”
1. Special Relationship
a. Common carrier, innkeeper, possessor of land open to the public: owes duty to patrons
b. Custody + deprived of normal opportunities for self-protection: prevent others from rendering aid
c. D has obtained some sort of material benefit from the relationship
d. Social companions/co-adventurers with implicit understanding that assistance will be rendered
e. Therapist/patient
i. When a therapist in fact determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim (professional standard),
ii. The therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger (reasonable person standard)
2. Non-Negligent Injury or Creation of Risk
a. Negligently or innocently injures another, then D has a duty to take reasonable care to prevent further harm
b. Innocently creates a risk and discovers it, then D has a duty to take reasonable steps to prevent the harm from occurring
3. Undertakings (Commenced Rescue): D voluntarily assumed assistance
a. Failure to exercise reasonable care to secure the other’s safety while in D’s charge
b. Discontinuation of aid or protection and leaves the other in a worse position
4. Statute/Implied Private Right of Action
a. Was statute intended to protect a particular class of people from a particular type of harm?
b. Would a civil remedy promote the legislative purpose?
c. Is a civil remedy consistent with the legislative scheme?
5. Rowland Factors
a. Foreseeability of harm to P
b. Degree of certainty that P suffered injury
c. Closeness of connection between D’s conduct and the injury
d. Moral blame attached to D’s conduct
e. Policy of preventing future harm
f. Extent of the burden to D and consequences to the community of imposing a duty
g. Availability, cost, and prevalence of insurance
iii. Policy Limitations on Duty
1. Duties of Non-Parties to Contract
a. Privity requirement has been eliminated, so P does not have to be a party to the contract
b. Crushing Liability: great social cost, not just bankruptcy
c. Direct and demonstrable reliance by a known and identifiable group
2. Duties of Alcohol Providers
a. Social Hosts: usually limited to intoxicated minors who injure themselves
b. Commercial Providers: serving a customer to the point of intoxication creates liability to third parties injured by the customer
3. Duties of Chattel Suppliers: Negligent Entrustment
a. Duty to not let chattel fall into the hands of another, whom D knows or should know, may use it in a manner involving unreasonable risk of physical harm to herself or third persons
b. Typical Cases: lending your car to an intoxicated driver or allowing your gun to be borrowed by someone likely to misuse it
c. Duty is not limited to cases where D owned or controlled the instrumentality and sometimes no duty even where D owned or controlled the instrumentality
iv. Duties of Landowners or Occupiers
1. Traditional Common Law Approach
a. Determine status of entrant
i. Invitee
1. Business Visitor: enters land with permission (express or implied) for a purpose directly or indirectly connected with possessor’s business
2. Public Invitee: enters land open to the public for a purpose for which the land is held open to the public
ii. Licensee: enters land with permission (express or implied) but not for a business purpose that serves owner/occupier; includes social guests
iii. Trespasser: enters land without permission and whose presence is either unknown or objected to if known
b. Apply the specific duty
i. Invitee: duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection
ii. Licensee: duty to protect against known, non-obvious dangers
iii. Trespasser: no duty to protect against dangers; duty only to avoid willful misconduct or reckless disregard of safety
1. Attractive Nuisance Doctrine (exception)
a. Duty to trespassing children
b. When artificial condition causes physical harm
c. Possessor knows or has reason to know children will trespass
d. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
e. Children did not discover or realize the risk
f. Balance of utility and risk supports eliminating condition
g. Possessor failed to exercise reasonable care
2. Alternative to Common Law Approach: general duty of reasonable care to entrants on land based on Rowland factors; status of entrant remains relevant in determining foreseeability
3. Duty to Prevent/Protect against Crime: dependent on foreseeability
a. How to Determine Foreseeability
i. Totality of the Circumstances
1. Takes additional factors into account, such as nature, condition and location of the land as well as circumstantial factors
2. Favors P more because considers all factors that could have harmed P
ii. Balancing
1. If high foreseeability and gravity of harm, then substantial burden on D
2. If lesser degree of foreseeability or slight harm, then less onerous burden
3. High degree of foreseeability necessary to impose a duty to provide security will rarely, if ever, be proven in the absence of prior similar incidents of crime on the property 
v. Duty for Non-Physical Harms
1. Zone of Danger: P can recover for severe emotional distress where near impact

d. Breach
i. Balancing Test (did D act with reasonable care?)
1. Hand Formula: B<PL = Negligence
2. Other Factors: foreseeability of harm, magnitude of harm, social utility of D’s action
ii. Reasonably Prudent Person
1. Objective Standard: imagines hypothetical person under the same circumstances
2. Modified Standard: physical disability, children doing child-like activities (age, intelligence, and experience), experts
a. Not for mental disabilities or children doing adult-like activities
iii. Roles of Judge and Jury
1. Jury decides when reasonable minds could disagree (matter of fact)
2. Judge decides when no reasonable minds could disagree (matter of law)
iv. Custom: not determinative of negligence or non-negligence but a factor
1. Deviation from Custom: evidence of lack of reasonable care
2. Compliance with Custom: evidence of reasonable care
v. Statute/Negligence Per Se
1. If D’s conduct violated a relevant safety statute, then P may borrow the statute to show D breached standard of care through doctrine of negligence per se
2. Elements
a. No excuse
b. Actor violates a statute
c. Statute was designed to protect against the type of accident the actor’s conduct causes
d. Accident victim is within the class of persons the statute is designed to protect
3. Excuses
a. Violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
b. Actor exercises reasonable care in attempting to comply with the statute
c. Actor neither knows nor should know the factual circumstances that render the statute applicable
i. Example: statute is so ambiguously or vaguely written that D would have no notice of when it would apply
d. Actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public
e. Actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance
vi. Proving Breach
1. Circumstantial Evidence: indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions
a. Constructive Notice: defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D’s employees to discover and remedy it
b. Business Practice Rule: when business practice of the store provides a continuous and foreseeable risk of harm to customers, customer need not establish actual or constructive notice
2. Res Ipsa Loquitor: special evidentiary rule that infers breach based on circumstantial evidence
a. Elements
i. Accident must be of a kind which does not occur in the absence of someone’s negligence
ii. Instrumentality alleged to have caused P’s injury was within the exclusive control of D
iii. Accident was not due to any voluntary action or contribution on the part of P
b. Permissible Inference (Majority Rule): once res ipsa is applicable, jury is permitted to infer negligence from the circumstances of the accident but need not
c. Rebuttable Presumption (Minority Rule): once res ipsa is applicable, jury must presume negligence and D must rebut with sufficient evidence to not be held liable

e. Causation: actual and proximate cause required
f. Damages: P must suffer a compensable injury from D’s tortious conduct


SPRING SEMESTER

I.	Duty for emotional harms	

[bookmark: _GoBack]	A. Zone of danger – where (1) negligence (2) causes fright from a reasonable fear of immediate personal injury, and (3) fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable ((4) may recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury)
i. Falzone: P watches husband struck by car before P almost gets hit
ii. Buckley: emphasizes the need for an immediate or imminent physical injury; if P can show exposure was enough to more likely than not cause disease, P can recover

B. Plaintiff is victim of conduct that creates an unreasonable risk of emotional harm: where D should have reasonably foreseen that serious emotional harm would result from her negligence, D is subject to liability
i. Gammon: P opens bag with dad’s “personal effects” from hospital and finds severed leg
ii. Serious emotional distress=distress that a reasonable person, normally constituted would be unable to adequately cope with; no requirement of physical symptoms
iii. Limited to unique relationship of parties: hospital/mortician and family members
iv. Jamaica Hospital: while it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, they have no cause of action against the hospital because the hospital owed no duty to them directly

C. Bystander emotional distress
	1.	Dillon-Portee
i. Negligence that caused death or serious physical injury to a victim
ii. A marital or intimate family relationship with the victim
iii. Observation of the death or injury at the scene of the accident
iv. Resulting severe emotional distress
2.	Zone of danger II: recovery is based on threatened physical harm to P and witnessing death or serious physical injury to member of immediate family

II.	Causation  
	A. Cause in Fact
1. G/R - But for test: necessary cause(s)
a. Standard: (reasonable certainty) more likely than not
b. Probabilistic harm (future disease): 3 approaches
i. Two disease rule: P can recover for present disease and recovers for more serious disease after that occurs
ii. P can recover for full future damages if better-than-even claim
iii. P can recover for future injury not reasonably certain to occur but compensation would reflect low probability
2. Exception - Substantial factor test: multiple sufficient causes, either alone would have caused the harm, e.g., twin fires
3. Proving causation
a. Expert testimony: Daubert test factors – TC judge is the gate-keeper
i. Whether the theory can be and has been tested according to the scientific method
ii. Whether the theory or technique has been subjected to peer review and publication
iii. The known or potential rate of error
iv. Whether the theory is generally accepted
4. Multiple D’s? Joint and/or several liability applies
· Joint and several: risk of insolvency on tortfeasors; each D is liable for entire amount of damages, although P can only recover once; allocation of liability is let to tortfeasors with rights of contribution
· Several: risk of insolvency on P; D is only liable for the part attributable to her fault; up to P to bring all potential Ds into lawsuit
· Not jointly and severally liable when negligence of each D causes distinct injuries to P (distinct harms; successive injuries)
a. Concurrent tortfeasors
b. Acting in concert (Ybarra doctors operating on a patient): team effort
c. Alternative liability (Summers hunting accident): when two (or more?) Ds are negligent but it is uncertain which one caused the injury, each D is jointly and severally liable for the entire harm unless D can show her act did not cause the harm
d. Market share liability: when manufacturers acting in a parallel manner to produce an identical, generically marketed product, which causes injury many years later, and has evoked a legislative response reviving previously barred actions
i. Limited to DES cases
ii. Can look at national or local market
iii. P must show
a. Ds participated in the relevant market
b. Products are the same
c. P, through no fault of her own, cannot identify which D caused her injury
d. P brings in enough Ds to represent a substantial share of the market
iv. Ds are severally liable and responsible for their share
B. Proximate Cause: only if P & type of harm are foreseeable; extent and manner do not have to be foreseeable
1.  	Unexpected harm
			a. Direct results (Polemis) OLD RULE: all harm that is directly caused
b. Foreseeable types of harm
i. Characterize the foreseeable risk broadly if you are P and narrowly if you are D
ii. Defined by: harm within the risk (linking principle)
a. No liability where harm arises from an entirely different hazard than that created by D’s negligence
b. D is responsible only for harm the risk of which was increased by the negligent aspect of her conduct
c. Examples: speeding does not increase the risk that a tree branch will fall on you; placing rat poison where someone might drink it does not increase the risk that it will catch fire; the fact that the gun was loaded does not increase the risk that it will be dropped
c. Eggshell skull plaintiff: liability for the full extent of the harm even if the extent is unforeseeable; characterize D’s acts as creating a foreseeable risk of initial physical injury to this P, physical injury occurs, the extent of the harm is then irrelevant
			d. Secondary harms
i. Normal consequences test: medical negligence is a normal consequence of negligence
ii. Normal efforts test: rescue is a normal effort of negligence
		2.  	Unexpected Manner
a. Intervening cause but the result is foreseeable or within the scope of risk created – proximate cause 
b. Unforeseeable intervening cause outside the scope of the risk created – not the proximate cause, superseding cause
i. Intentional, criminal, or egregious acts are more likely to be superseding but where D’s negligence caused the risk of P’s harm, then intervening
3. 	Unexpected Plaintiff
a. Cardozo (majority): duty to foreseeable plaintiffs; negligence is relational
b. Andrews (dissent): duty to the world; negligence is wrongful conduct

III. 	Defenses
A. Plaintiff’s Fault
1. 	Contributory negligence OLD RULE: absolute bar to recovery
a. Last clear chance: P negligently put herself in danger and was rendered helpless at the time of injury but D was in a better position to avoid injury; P can recover because D had the last chance to avoid injury
2.	Comparative fault
a. Plaintiff’s recovery is reduced by the amount of plaintiff’s fault
b. Pure comparative negligence
c. Modified comparative negligence
i. P’s fault < D’s fault
ii. P’s fault ≤ D’s fault
d. Calculating comparative fault and contribution
i. Absent and insolvent defendants: liability is reallocated to all remaining parties including P if Uniform Act (pure comparative negligence) joint and several liability; no reallocation if several liability; reallocation among Ds according to percentage of fault if pure joint and several liability
3. 	Avoidable consequences: P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care; P has a responsibility to mitigate damages; usually comes up after P is already injured but can come pre-injury like failure to wear seatbelt
B. Assumption of risk
1.	Express: one person gives explicit written or oral permission to release another party from an obligation of reasonable care
a. Clear and unambiguous language?
b. Public policy concerns? (Tunkl factors)
i. Business type suitable for public regulation (e.g., hospital)
ii. Public service of practical necessity
iii. Service available to any member of public
iv. Unequal bargaining power
v. Adhesion K with no “out” provision based on increased fee
vi. Purchaser under seller’s control, subject to risk of carelessness
2.	Implied: can be inferred from a party’s conduct and the circumstances
a. Primary implied A/R: limited duty principles apply (D not liable for full range of injuries)
i. In sports, limited duty because: as a spectator, a stadium’s duty is fulfilled by providing protection where danger is greatest; as a participant, courts take different approaches (duty to avoid intentionally or recklessly injuring another; ordinary negligence applies according to customs of game)
ii. Risks inherent in activity – no liability
iii. Risks not inherent in activity – liability
b. Secondary implied A/R: comparative negligence applies – subjective standard and burden of pleading/proving A/R rests on D; if P was reasonable, like if D put P in this position, P might still recover and if P was unreasonable, P might not recover; reasonableness is RPP standard
i. Knowledge of the risk
ii. Appreciation of the risk
iii. Voluntary exposure to the risk
c. Firefighter’s rule: limited duty for firefighters and policemen; 3 jurisdictional approaches
i. Levandski: rule of premises liability – firefighters and police officers are licensees (duty not to injure them willfully or wantonly); they can recover when not on your property
ii. Roberts: no recovery for injuries sustained as the result of the negligence that gave rise to their emergency duties
iii. Zanghi: no recovery when injured by hazards from risks that existed because of the position for which they were hired

IV.	Strict Liability
A. Rule in Rylands
a. Blackburn: D is liable for damage to neighboring landowner only if she keeps something that is likely to do mischief if it escapes and it escapes
b. Cairns alternative test: SL for non-natural use of land (i.e., not common, customary, or expected use of land)
	B. Abnormally dangerous activities: 3rd Restatement – actor who carries on an 	abnormally dangerous activity is subject to SL for physical harm resulting from the 	activity
i. An activity is abnormally dangerous if both:
1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors
2. The activity is not one of common usage

V. 	Products Liability
	A. Background
1. 	Privity requirement eliminated: manufacturer incurs an absolute liability when an article that she has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to a human being
i. D has to have knowledge of probable danger (certain kinds of products when made improperly might become foreseeably or inherently dangerous)
ii. Danger of mislabel on drug was foreseeable for anyone who came into contact with the drug
iii. Foreseeable that painter’s employees would use scaffold, and if defective, then danger to anyone
iv. Large coffee urn was inherently dangerous to anyone if defective
		2. 	Policy rationale
i. Deterrence (risk reduction): placing liability where it will most effectively reduce the hazards inherent in defective products that reach the market
ii. Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product
iii. Justice/fairness (buyer expectations): under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product
	B. Rules	
1. 	Barker test
i. Consumer expectation: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; everyday/mundane inquiry
ii. Risk utility: through hindsight, jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design; technical inquiry where expert testimony is needed
· Factors: gravity of danger posed by challenged design, likelihood that such danger would occur, mechanical feasibility of safer alternative design, financial cost of improved design, adverse consequences to the product and consumer that would result from alternative design
iii. Additions to design defect doctrine (Camacho)
· Crashworthiness doctrine: manufacturers must anticipate the vehicle will be in a crash and must design the vehicle to be reasonably safe in such situation
· Role of “open and obvious” dangers in consumer expectations test and risky utility test: despite obviousness of feature or lack thereof, consumers still have the expectation of being safe
2. 	3rd Restatement: one engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect
	C. Categories of defects
1. 	Manufacturing defect: product departs from its intended design
2. 	Design defect: whole product line was designed in a way that is unsafe to users
i. Reasonable alternative design (RAD) could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the RAD rendered the product not reasonably safe
ii. Factors for evaluating RAD: magnitude and probability of risk, instructions and warnings accompanying the product, nature and strength of consumer expectations including expectations based on marketing, relative advantages and disadvantages of product and alternatives including product longevity and maintenance/repair and esthetics and the range of consumer choice among products, etc.
iii. Exception: irreducibly unsafe product (products that have known dangers but for which there are no RADs) – D will be liable if risks of injury so outweigh the utility of the product as to constitute a defect
· A prescription drug is irreducibly unsafe if the risks are so bad that no doctor would prescribe it to any patient
· Above-ground vinyl swimming pool
3. Warnings/instructions defects: reasonable instruction could have reduced risk
i. Is there a need for a warning?
· Not necessary for obvious dangers
ii. Who is to be addressed by the warning?
· The ultimate user most affected by the product and expected to use the instructions or warnings to avoid harm
· Warning for marshmallows (expand in throat and cause choking in children) is for the adult guardian
iii. Is the warning adequate?  Adequate in content and adequately communicated
· Pittman Factors: (1) adequately indicate the scope of the danger; (2) reasonably communicate the extent or seriousness of the harm that could result from misuse; (3) physical aspects adequately alert a reasonably prudent person to the danger; (4) simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it; (5) the means to convey the warning must be adequate
· Most dangerous risks must be prominent
· Language is important (e.g., might need pictures for agricultural pesticides because migrant workers cannot speak English)
· Warnings should aim to strike a balance between conveying information and being too lengthy that they will be ignored (e.g., including every possible consequence)
iv. Would the user heed the warning if adequate?
· Presumption for P; D must rebut
v. Learned Intermediary Rule [minority rule]: manufacturers are excused from warning patients who receive product when the manufacturer properly warns the prescribing physician of product’s dangers
· Exceptions: vaccines, oral contraceptives and devices, drugs advertised directly to consumers, overpromoted drugs, drugs withdrawn from the market
4. Exception: malfunction theory (res ipsa) – infer defect even without proof of defect when the incident that harmed P (1) was of a kind that ordinarily occurs as a result of product defect and (2) was not, in the particular case, solely the result of causes other than product defect existing at time of sale or distribution
5. Post-Sale Warnings
a. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property
b. Those who would benefit from the warning can be identified and are likely unaware of the risk
c. A warning can effectively be communicated to and acted upon by recipients
d. That the risk of harm is sufficiently great to justify the burden of providing a warning
	D. Product specific affirmative defenses (remember traditional defenses too like 	comparative negligence)
1. 	State of the art: D could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold – negligence standard, not strict liability (manufacturer only has to warn of risks foreseeable at the time the product was designed and sold)
· D would argue this in relation to public health danger
· Hindsight: asbestos cases; true strict liability
· Foresight: analyzing what the manufacturer knew or should have known at the time of the design

VI. 	Damages
A. Single Judgment Rule: P can recover only once for damages from a single tort; lump sum award (future predicted damages must be determined and added to past losses)
B. Compensatory
1. Purpose: compensation and deterrence
2. Economic
a. Lost earnings, past and future
i. Normal earning power
ii. Work-life expectancy (race and sex) and potential advancement: P will argue for high wage inflation rate
iii. Discount rate: P will argue for low regular inflation rate
b. Medical expenses, past and future
3. Non-economic
a. Pain and suffering, past and future
i. Physical pain derived from the trauma of the accident, medial treatment, rehabilitative process, etc.
ii. Mental or psychological suffering that P feels because of her condition
b. Loss of enjoyment of life: for the loss and pleasure of being alive; compensation for limitations on P’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual’s inability to pursue her interests
i. Same category as pain and suffering
ii. Must be some level of awareness to recover
· Per Diem: costs of daily suffering; illusory and assumes damages overtime are additive but permissible argument
· Golden Rule: put yourself in P’s shoes; impermissible argument
· Appellate Review: shocks the conscience standard – only excessive if it shocks and shows jury passion and prejudice
· TC has more discretion
C. Punitive
1.	Purpose: punishment and deterrence
2. Standard: “malice, oppression, fraud…”
3.	Due process limitations on amount: Gore guideposts
i. Reprehensibility of conduct: cannot punish D for conduct that was lawful where it occurred
a. Physical harm as opposed to economic
b. Indifference or reckless disregard of health or safety of others
c. Target had financial vulnerability
d. Repeated actions as opposed to an isolated incident
e. Intentional malice, trickery, or deceit, or mere accident
ii. Ratio of punitive damages to actual and potential compensatory damages
a. Single digit ratio – no more than 9:1
iii. Sanctions for comparable conduct
4. Substantive: unfairly deprives D of property
5. Procedural: no fair notice

VII. 	Insurance and Alternatives
A. Collateral source rule: where P is compensated for her injuries by some source independent of the tortfeasor, P is still entitled to full recovery against tortfeasor
a. Gift is a rebuttable presumption, but if D’s family pays P out of moral obligation, D is entitled to a setoff
B. Subrogation: the right of the collateral source to recover what it has paid to P when P recovers in tort against D
a. Unless there’s an explicit subrogation provision, no subrogation for personal insurance (may be implied for property insurance)
b. Policy: insurer’s recovery can be reinvested to keep rates down; prevention of P’s double recovery/windfall/unjust enrichment


RULE STATEMENTS FOR SPRING EXAM ESSAY

P v. D

P will sue D under a theory of products liability.  In order to establish a prima facie products liability case, P must demonstrate that (1) D is a manufacturer, seller, or distributor of the product, (2) the product is defective, (3) the product defect was both the actual and proximate cause of the injury, and (4) P is entitled to damages.  D may also raise affirmative defenses.

Who is D?

In order for P to have standing against D, P must first show that D was within the product’s chain of distribution.

Who is P?

MacPherson eliminated the privity requirement allowing injured bystanders who do not have a contractual relationship with a defendant to sue.

Was there a defect?

Manufacturing Defect?

3rd Restatement

According to the 3rd Restatement, a manufacturing defect arises when a product departs from its intended design even though all possible care was exercised at the time of preparation and marketing of the product.  In order to prove a manufacturing defect, P much prove that an aberrant product injured her.

Consumer Expectations

A manufacturing defect may also be proved under the Barker consumer expectations test, which states that a defect exists when a product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

Design Defect?

3rd Restatement: Reasonable Alternative Design

According to the 3rd Restatement, a design defect arises when a product is in its intended design, but the foreseeable risks of harm posed by the product could have been reduced or avoided by the implementation of a reasonable alternative design (RAD) and the omission of a RAD renders the product not reasonably safe.  The burden is on P to introduce a RAD.

In order to prove that the design is defective, P will address the following four factors: (1) the magnitude and probability of the risk posed by the product design, (2) any warnings and/or instructions accompanying the product, (3) the strength and nature of consumer expectations, including marketing efforts, and (4) the advantages and disadvantages of the product in terms of esthetics, maintenance, durability, longevity, and other available choices to consumers on the market.

Barker Test

P may try to establish a design defect through the Barker test, a two-pronged inquiry that asks whether a product’s design was defective based on either a consumer expectations or risk utility analysis.  P would prefer to apply the consumer expectations test that favors plaintiffs because it simply asks whether a product failed to perform as an ordinary consumer would expect when used in a foreseeable or intended manner.  The test is applied to simple, generic products where a jury could determine based on common experience if the product failed to perform as reasonably expected.

In fact, given the complexity of the product’s design, a court may opt for the risk utility prong of the Barker test.  This test asks whether, through hindsight, the product embodied excessive preventable danger and the risks inherent in the design outweighed the potential benefits of the design.  The test’s elements are as follows: (1) gravity of the harm, (2) likelihood the harm would occur, (3) mechanical feasibility of the improved or alternate product, (4) financial cost of the improved or alternate product, and (5) adverse consequences to the product to the consumer.

Warning Defect?

According to the 3rd Restatement, a defect in warnings or safety instructions arises when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings.  If the omission of such instructions or warnings rendered the product not reasonably safe, then a warning defect exists.  In order to establish a warning defect, several questions are considered: (1) was a warning needed?; (2) who is the audience to be addressed by the warning?; (3) does the content adequately communicate the dangers (Pittman factors)?; (4) would P have heeded an adequate warning?

A warning is necessary when the risks of a product are not “open and obvious” such that an ordinary person would easily recognize the risk.

The warning should address the ultimate user, including foreseeable users.

In answering whether the content of the warning was adequate, the court may apply the Pittman factors, which stipulate that: (1) the warning must adequately indicate the scope of danger, (2) the warning must reasonably communicate the extent or seriousness of the harm, (3) physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger, (4) a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it, and (5) the means to convey the warning must be adequate.

After establishing the inadequacy of D’s warning, P will show through the heeding presumption that she would have followed the warning if it had been adequate.  There is a general heeding presumption in favors of plaintiffs that they would follow an adequate warning to avoid or reduce the risk of an accient.

Post-Sale Warnings

P may also argue that D had a duty of post-sale warnings.  D has a duty of post-sale warnings when: (1) the seller knows or reasonably should know the product poses a substantial risk of harm, (2) the user can be identified and is likely unaware of the harm, (3) the warning can be communicated, and (4) the risk is great enough to justify the burden.

Was there causation?

To prove causation, P must satisfy both actual cause and proximate cause.

Actual Cause?

[Since this is a case of necessary causes, P can establish actual cause with the but-for test.]

[Since this is a case of multiple sufficient causes, P can establish actual cause with the substantial factor test.]

Proximate Cause?

P must prove that D was the proximate cause of her injuries in order to have a valid claim.  To do so, P must address the following issues: unforeseen harm, unforeseen manner, and unforeseen plaintiff.

Unforeseen Harm

Courts use a foreseeability test, which finds proximate cause when the plaintiff’s injury was foreseeable from the defendant’s tortious conduct.  The harm within the risk approach identifies D’s conduct as the proximate cause if P’s injury was the type of harm that would result from the increased risk of harm that D’s conduct created.

If the jury finds that D did proximately cause P’s injury, then D will be liable for the full extent of the harm.  This result follows from the eggshell plaintiff rule: D must take the victim as she finds her.

Unforeseen Manner

Proximate cause may be defeated if another event breaks the chain of causation.  Superseding causes break the chain of causation because they are unforeseeable or particularly egregious and result in harm to the plaintiff that is outside the scope of risk that the defendant created.  Intervening causes are foreseeable or even if unforeseeable, the plaintiff’s injury is still within the scope of risk that the defendant created, and thus, intervening causes do not break the chain of causation.

Unforeseen Plaintiff

In order to establish proximate cause, the injured plaintiff must also be foreseeable.  This was Cardozo’s view in Palsgraf.  In his dissent, Andres argued that a defendant has a duty to the world, and that any plaintiff who is injured because of the defendant’s tortious conduct should be able to recover.

Defenses?

Comparative/Contributory Negligence

D will have an affirmative defense of contributory or comparative negligence.  Traditionally, contributory negligence barred a plaintiff’s recovery if a defendant could show that the plaintiff’s own negligence contributed to her injury.

The modern approach is comparative negligence, which reduces a plaintiff’s recovery according to her amount of fault.  There are three ways of determining comparative negligence: (1) pure – liability is apportioned according to the exact percentage that each party was at fault, (2) modified I – if P is more than 50% at fault, there is no recovery, and (3) modified II – if P is at least 50% at fault, there is no recovery.

Express Assumption of the Risk

Express assumption of the risk 

Implied Assumption of the Risk

Primary Implied Assumption of the Risk

A defendant owes a limited duty in sports and recreation cases.  The defendant owes no duty to a plaintiff to avoid creating unreasonable risk of harm for injuries that are inherent in the sport or recreation. 

Secondary Implied Assumption of the Risk

D will argue that P implicitly assumed the risk of injury.  Secondary implied assumption of the risk is a true affirmative defense in which D must show that: (1) P had knowledge of the risk, (2) P appreciated the risk, and (3) P voluntarily exposed herself to the risk.  If P unreasonably assumed the risk, her recovery will be reduced because comparative negligence applies.

State of the Art

Damages

Standard for Punitive Damages

Punitive damages require clear and convincing proof of malice, oppression, or fraud.  Courts have found this standard satisfied when a defendant also acts with gross negligence or in conscious disregard of the safety of others.

P could raise several policy arguments that may support the award of punitive damages in this case.  Where compensatory damages are nominal or insignificant, punitive damages may justifiably supplement the plaintiff’s award.  While D may argue that punitive damages are not meant to compensate, the reality of civil litigation is that punitive damages awards sometimes make up for a lack of sufficient compensatory damages.  In addition to intangible losses, P has to pay her attorney’s contingency fee.

D could raise other policy arguments against a punitive award in this case.  D could argue that the punitive damage award simply leads to a windfall or unjust enrichment for P.  However, if punitive damages are meant to deter and punish, then the amount that P ultimately receives should be secondary.

Excessive?

Excessive punitive damages awards have been found to violate a defendant’s substantive due process rights under the 14th Amendment.  The Supreme Court has established three guideposts to determine whether punitive damages are excessive: (1) the reprehensibility of the defendant’s conduct, (2) the ratio of compensatory to punitive damages, and (3) the existence of other sanctions for comparable conduct.  Reprehensibility is the most important inquiry and involves consideration of physical versus emotional harm, the defendant’s indifference to the health and safety of others, whether the defendant’s actions are repeated, whether the defendant’s actions hurt the financially vulnerable, and whether there was intentional malice, trickery, or deceit.
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