
I. [bookmark: h.onioz68bs25g][bookmark: _GoBack]Background on Torts
· [bookmark: h.j5hlkharb5x9]Torts are civil cases between two private parties with a lawsuit at issue - one party suing another
· [bookmark: h.fylb03i8msqt]Differs from crim law which covers crimes against the state; torts are brought by anyone who has been injured 
[bookmark: h.ovm55fhehr4m]
II. [bookmark: h.gjdgxs]Intentional Torts
Intentional Torts have two prima facie elements; an act and intent
· Act voluntary contraction of muscles “an external manifestation of the actors will”
· Note: Convulsions or other involuntary muscle spasms are not acts
· Intent 
· The person acts with the purpose of producing the consequence; or
· The person acts knowing that the consequence is substantially certain to result.
· GARRATT v. DAILEY: D pulls chair out from under P. D is liable if he knew with substantial certainty that P would suffer an offensive contact
➔ Children are liable for their batteries provided that they have the capacity to entertain the level of intent required
· Transferred intent: applies when the D intends to commit a tort against one person but then
· (1) commits a different tort against the same person
· (2) commits the same tort against a different person
· (3) commits a different tort against a different person 
· Four types of intentional torts
· Assault
· Battery
· False Imprisonment
· Intentional Infliction of Emotional Distress
A. Assault
An actor is subject to liability for assault if:
(a) He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such contact, and
(b)  The other is thereby put in such imminent apprehension
➔ Picard (camera case): “It is plaintiffs [imminent] apprehension of injury which renders a defendant’s act compensable”
Elements:
1. Defendant acted and
2. He intended to cause either
a. A harmful offensive contact, or
b. Imminent apprehension of such contact
3. With
a. The person of the other, or
b. A third person
4. And the other is thereby put in imminent apprehension
· Offensive contact: “A bodily contact is offensive if it offends a reasonable sense of personal dignity”
· “...it must be one which would offend the ordinary person and as such not unduly sensitive… a contact which is unwarranted by the social usages prevalent in the time and place at which it is inflicted” (Wishnatsky) 
· extension of body rule: can also be with an object which is attached to body (cane, camera, etc)
· Apprehension: Perception or comprehension of imminent contact. P must reasonably feel apprehension. Words alone do not establish a prima facie case for assault. Flinching, fear, or a menacing gesture by defendant can all help establish apprehension.
· Imminence: Future threats are not sufficient to establish assault, there has to be an immediate action threatening harm
· conditional threats do not satisfy; threatening words alone are usually not enough
· Picard: Defendant lunged at plaintiff, and pointed his finger at her camera. There was an imminent apprehension that he would hurt her and thus there was an assault.
Two types of assault:
· Attempted (but incomplete) battery: where the actor intended to cause a harmful or offensive contact
· Threatened battery: where the actor intended to cause an imminent apprehension of such contact.

B. Battery:
An offensive contact with or unconsenting touching or trauma upon the body of another (the consummation of the assault) 

The elements of Battery are: 
· (1) defendant acted and 
· (2) he intended to cause either 
· (a) a harmful or offensive contact or 
· (b) imminent apprehension of such contact 
· (3) with 
· (a) the person of the other or
·  (b) a third person 
· (4) and harmful contact with the person directly or indirectly results. 

Intent to harm is not necessary as long as D willfully set in motion a force that in its course caused injury (cannot be accidental or involuntary)
WISHNATSKY v. HUEY: (unduly sensitive paralegal hit by a door): Battery claim doesn’t hold because the contact at issue (door hitting him) didn’t constitute offensive contact (wasn’t attached to him, was a momentary, indirect and incidental contact that is a part of life)

C. False Imprisonment 
To establish a prima facie case, plaintiff must show intent to confine and awareness.
Elements:
1. Words or acts by defendant intended to confine plaintiff
2. Actual confinements, and
3. Awareness by plaintiff that she is being confined (except in cases of actual harm to children or the incompetent)

      Confinement: 
· an unlawful restraint of an individual’s personal liberty or freedom of locomotion
· may be affected by words alone, by acts, or both…
· Lopez v Winchell’s: P voluntarily accompanies D to back of Winchells where her employer questions her about stealing money. Ct explains that in order to establish a false imprisonment claim, “confinement must be against a P’s will” 

Factors that may establish confinement: 
· Actual or apparent physical barriers
· Overpowering physical force or by submission to physical force
· Threats of physical force
· Other duress (economic duress is enough when openly stated)
· Asserted legal authority

Lopez lists other factors to consider:
· Present threats 
· threats of future action are not enough to constitute confinement
· threat has to be presently implementable
· perceived threat is not a present threat 
· NOT just moral pressure
· WITHOUT consent
· Involuntary

Note: Shopkeeper’s Privilege – Places of business are permitted to detain individuals who are expected to have stolen, but the shopkeeper must have (1) reasonable belief that they stole something and (2) can only confine for a reasonable amount of time and (3) in a reasonable manner. They are held to a very high standard.

D. Intentional Infliction of Emotional Distress
(1) Defendant engages in extreme and outrageous conduct, and 
(2) intentionally or recklessly causes 
(3) severe emotional distress to the plaintiff.

i. Extreme and Outrageous
· Womack “intolerable…it offends against the generally accepted standards of decency and morality”
· so outrageous and extreme it goes beyond all possible bounds of decency and would lead the community to exclaim “this is outrageous!” 
· Policy rationale: “this requirement is aimed at limiting frivolous suits and avoiding litigation in situations where only bad manners and mere hurt feelings are involved”
ii. Intentional or Reckless
· Intentional: wrongdoer had specific purpose
· Substantial certainty: he intended his specific conduct and knew that emotional distress would likely result
· Reckless: he intended his specific conduct and should have known that emotional distress would likely result
➔The reckless standard means that the wrongdoer acts “in deliberate disregard of a high probability that emotional distress will follow.” Restatement 2d

Note: Manifestation of physical symptoms generally not required. BUT proof of emotional distress…more than trifling, mere upset, or hurt feelings is generally required.
Womack v. Eldridge: P’s photo shown in trial even though he is completely disconnected. Ct finds IIED claim valid. 

III. Affirmative Defenses
· Ordinarily triggered only if the plaintiff has established a prima facie case of tort liability
· Defendant usually has the burden of proving each element of the defense
· Successful defenses usually, but not always, defeat the entirety of the plaintiff’s claim
· Expanding the circumstances under which a defendant may assert a defense necessarily cuts back on the circumstances under which the plaintiff may obtain recovery

1. Consent
a. Expressed: an objective manifestation of an actor’s desire
i. General Principle: When you consent you are assuming that you might get injured. Expectations of the dangers. You have no right to complain if another acts upon consent given. And no profit from illegal activity. 
ii. Ex: P who partook in illegal prize fight and dies from a blow received during the fight has no right to complaint (Hart) 

b. Implied: (judicially determined) the person acted in a manner which warrants a finding that s/he “consented” to a particular invasion of his/her interest
➔Nature of activity can imply consent
Ex: P agrees to play football and tries to sue for injuries. P by partaking in sport gave implied consent of receiving possible injuries associated w/ sport. 

What negates consent? (Falls outside scope of consent)
· Fraud (ex: woman agrees to have sex and gets pregnant after guy says he is sterile, no consent)
· articulating something contrary to implied consent 
· secret beliefs are not enough! must articulate 

2. Self-Defense
A defendant is privileged to use so much force as is necessary to protect himself/herself against imminent harm.
Elements:
(1) D must act honestly in using force
(2) Fears must be reasonable under circumstances and 
(3) the force used must be reasonable
	Notes:
a. if D makes a mistake in using force in self-defense, act will still be excusable as long as D justifiably mistook the situation
b. the law permits mistake in self-defense, but does not permit mistaking a P’s consent 
· Courvoisier – defendant shoots plaintiff because plaintiff gestured to his hip, rowdy group had been throwing rocks and bats at him. This was reasonable because he ACTUALLY thought plaintiff was going to shoot him.
· Policy: tort law exists to compensate victim, but here victim isn’t compensated because D made a mistake. We want to encourage people to defend themselves.

3. Protection of Property
There is no privilege to use force calculated to cause death or serious bodily injury to repel the threat of land or chattels unless there is also a threat to the D’s personal safety as to justify a self-defense..
Katko: Spring gun: Policy: Human safety and life is more important than property
➔Actions taken to defend must be proportionate to impending threat

4. Privilege of Necessity
Two questions courts will consider:
1) What conditions trigger a privilege of necessity?
· to trigger privilege of necessity:
· Defendant must face a necessity
· The value of the thing preserved must be greater than the harm cause
2) Should Privilege be incomplete or absolute?
· absolute: when someone’s life is at stake; no damages owed
· incomplete: defense of necessity stands but they still owe compensatory damages

Ploof shows the privilege of necessity
In Ploof v. Putnam, a family was caught in a storm and tied up to the dock on a private Island.  The owner untied them and cast them back on the waters.  They were injured as a result of the storm.  The court found that they enjoyed a privilege to the trespass to land because of necessity and further found that the owner of the Island was guilty of battery for pushing them off and sending them back into the storm where they were certain to be harmed.

Erie represents the limitation
In Vincent v. Lake Erie, a boat was moored and during a storm caused damage to the dock.  The court found that though the boat had the right to remain moored under the privilege of necessity; it did not excuse them for damage done as a result.
Note: Vincent can use an incomplete defense of necessity because they value of the boat was worth more than the dock, but to have an absolute defense of necessity there must be an exorbitant difference in value (think a persons life). In absolute liability they are not liable for any damage in partial they are liable for damages.

Public necessity argument can lead to an absolute defense. Apparent necessity is enough. 
A fire is going through a town and they destroy a house to prevent fire from spreading. The homeowner has to incur the cost because necessity existed. 

Cordas case: cab driver being car jacked, puts car in neutral and jumps out. It hits a pedestrian and he is sued. An emergency situation so the ct recognized necessity. Driver didn’t have time to deliberate - his life in clear danger, mere potential harm to other. 

Accidental Personal Injuries
I. Strict Liability
Fault does not have to be established in strict liability cases. Liability is because of the causal element.
· In Hammontree, D’s car crashed into a shop because of an epileptic episode. Ct says no strict liability because it would be an economic efficiency disaster.
· highlights the difference between strict liability and negligence
· strict liability: imposes liability in the absence of fault
· negligence: imposes liability when someone is at fault 
· in Hammontree, negligence wouldn’t stand because he was not at fault because of the seizure so they try to sue under strict liability but ct says no!
· Strict liability tends to be applicable to manufacturers (i.e. Products liability and ultrahazardous activity.)
Holmes Corrective Justice Theory: The person who has been wronged should be made whole again. However, if the defendant injured plaintiff through no fault of his own, the losses should fall where they may. 
➔Holmes argues that there is a notion of fairness when establishing fault.

II. Vicarious Liability
Respondeat Superior
Employers are vicariously liable for torts committed by employees while acting within the scope of employment.
Birkner Test
(a) Employee’s conduct must be of the general kind the employee is hired to perform
(b)  Employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment
(c) Employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest. 
➔Christensen v Swenson 1) was hired to “see and be seen” so going to eat at the local frontier café fulfilled the requirement of the general conduct the employee is hired to perform. 2) Was within work hours however reasonable minds could differ on whether she was within the space. 3) Serving her employers interest: She was on her break which benefits her employer since it makes the employee more productive. Ct says that is enough to send it to a jury. 
➔Outside the scope: “An employees act is not within the scope of employment when it occurs within an independent course of conduct not intended by the employee to serve any purpose of the employer.” Ex. Medical technician who sexually assaults a patient is considered outside the scope of care of patients. Therefore the employer wasn’t vicariously liable

Apparent Agency
Authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing (25) 
➔an independent contractor may be able to be hold and employer vicariously liable.
Apparent agency exists only if the following are present:
(1) A representation by the purported principal
(2) A reliance on that representation by a third party, and
(3) A change in position by the third party in reliance on that representation

Roessler v Novak: P filing a claim against an independent sub-contractor at hospital. Hospial says that they cant be held vicariously liable because the doctor was an independent contractor. However there was (1) a representation by the purported principal as the patient was sent to the radiologist at the hospital. (2) the patient relied on that representation, and (3) one can argue plaintiff did not change position, However, it can also be argued that P changed position by getting sick. Ct says jury should decide. 

Non-Delegable Duty: Some duties are non-delegable to independent contractors. Therefore the employer of an independent contractor IS vicariously liable for work that involved a peculiar risk if the contractor fails to take appropriate precautions in light of that risk.
	ex: as a general rule, hospitals should be held vicariously liable where patient cannot and does not realistically have the ability to shop on the open market for another provider (Sounds like strict liability) 
HYPO: If you hire an independent contractor to clear ice from your driveway, and someone falls down, you are vicariously liable because preventing people from slipping is a non-delegable duty that involves a peculiar risk.

III. Negligence 
Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. Negligence refers to both the cause of action and the conduct in question.

Two meanings: 
(1) the name of the tort cause of action (e.g., this is a negligence lawsuit….)
(2) conduct which breaches the standard of care (e.g., this defendant acted negligently because his/her conduct fell below the standard of reasonable care) 

Prima Facie Case
(1) Duty (d must have an obligation to p)
(2) Breach of Duty (d’s action or inaction must breach their obligation to the P) 
(3) Causation
(a) cause in fact or actual cause
(b) proximate cause
(4) Damages 

Fault Principle: P only prevails if D at fault and P not at fault; contributory negligence on P’s part = NO negligence
· justifications for fault principle:
· corrective justice / fairness
· economic efficiency
· historical perspective
· other explanations?
· deterrence
· autonomy
· compensation 
· Brown v. Kendall Defendant’s act was unintentional and lawful (in breaking up dog fight). He had a duty to use reasonable care and he did. D is only liable for an unintentional harm if the D fails to use ordinary care but the P uses ordinary care. 

Duty A defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others in society.
· Strangers do not have an obligation or general duty to help another person in peril. Ex. If a baby is on the train tracks and you happen to walk by and also see a train coming, and you are certain the train will hit the baby. You still have no duty to rescue.
.
➔Who determines duty? If it is questionable as to whether or not the defendant has a duty, then this question is a matter of law for the judge to determine. A judge might identify the law around the duty issue, but if there are factual disputes about whether the duty exists then a jury must determine that.
➔Misfeasance actively causing harm to another. (most cases of negligence) Ex. If D is driving, runs a red light, and hits a pedestrian. Failing to hit the breaks and hitting someone is also an act of misfeasance because it is an act of omission. Most causes of negligence fall under misfeasance
➔Nonfeasance passively allowing harm to befall another. Few cases of negligence are due to nonfeasance. Liability is imposed only where an exception applies.

Exceptions to general no duty rule specific, isolated situations where there is an affirmative duty to rescue/protect/warn
1. Special relationship: 
a. Traditionally Recognized Special Relationship (Harper) 
i. Common carrier, Innkeeper, Possessor of land open to the public
ii. Custodial relationship: persons who have custody over another under the circumstances in which that other person is deprived of normal opportunities of self protection
iii. Harper: kid dives off a boat, no special relationship because there is no vulnerability, dependence or economic advantage. Responsible only for conditions on the boat.
1. “the fact that an actor realizes or should realize that an action on his part is necessary for another’s aid or protection does not itself impose upon him a duty to take such action…unless a special relationship exists 
b. joint social venture
i. Farwell: kids friend leaves him injured in the car. Ct says there was a commenced rescue (started to rescue and then left) which made condition worse and prevented others from rendering aid and also they were only friends but were on a joint adventure together. 
c. therapist/patient 
i. Special relationship between the actor and a third person which imposes a duty upon the actor to control the third person’s conduct OR 
ii. Special relationship between the actor and the other which gives to the other a right of protection
iii. Tarasoff: D was a therapist who knows a patient that wants to kill P. D tells campus police who arrest but then release him and then the patient kills P. Ct finds that there is a duty based on special relationship. Ct looks at restatement rule (above) and at precedent to determine duty of hospitals/drs to control dangerous patients.
1. Rule: When a therapist in fact determines or should have determine that a patient presents a serious danger of violence (professional standard), the therapist of that patient has a duty to use reasonable care to protect the intended victim against such a danger (reasonable person standard). 
2. Threat has to be specific and serious and victim needs to be identifiable.
2. D non-negligently injuries another or creates the risk of harm
a. Creation of injury: D negligently (or innocently) injures another, then D has a duty to take reasonable care to prevent further harm 
b. Creation of risk: D innocently creates risk and then discovers it, then D has a duty to take reasonable steps to prevent the harm from occurring 
3. D voluntarily assumed assistance / commenced rescue (undertakings)
a. You shouldn’t leave the person in a worse position than they were pre-rescue
b. Duty arises when D takes charge of one who is helpless and
i. Fails to exercise reasonable care to secure the others safety while in charge OR
ii. Discontinues aid or protection and by doing so leaves the other in a worse position (use reasonable care to discontinue aid) 
iii. Farewell ct is divided as to whether the duty exists just by commencing rescue or only when the situation is made worse by commencing rescue.
4. Implied private right of action from statute
a. Does the statute expressly create a cause of action for damages?
b. Does the statute implicitly create a private cause of action?
i. is P one of the class of whose particular benefit the statute was enacted?
ii. would recognition of a private right of action (civil remedy) promote the legislative purpose?
iii. would creation of such right be consistent with the legislative claim? (deals with enforcement structure) 
1. Ex. If a statute already includes a provision for enforcement or identifies a consequence for its violation then D may argue that P’s attempt to imply a private right of action is inconsistent with the legislative scheme
iv. Uhr v. East Greenbush: D was required by statute to do scoliosis screenings but didn’t. P was not screened and developed scoliosis. Statute says that a school will not suffer liability to a person as a result of making the exam. Ct says there is no implied private right of action mainly due to the third element because scheme already set out punishment. 
c. Does the statute acknowledge policy considerations that would lead a ct to create a CL duty? (Tarasoff)
d. Where a CL duty already exists, can the statute be used to establish the standard of care? (Martin v Herzog) 
5. Duty to Warn or Protect Third Parties / Rowland Test (Randi W)
a. The test represents a policy argument. It is used when there is not a general duty, special relationship, or commenced rescue. A test of last resort
[1] Foreseeability of harm to P (primary consideration!) 
[2] Causal connection between negligence and harm
[3] Moral blameworthiness of D’s conduct
[4] Insurance options/availability involved
[5] Public policy considerations of preventing this future harm
[6] Burden: the extent of the burden to the defendant and consequence to the community of imposing duty
[7] Degree of certainty that harm was suffered
Randi W. v. Muroc Joint Unified School District: district recommended teacher that they knew had prior secual misdeeds with students. Ct says based on Roland test there is a duty because risk could have been foreseeable and their letters amount to misrepresentation. 

Policy limitations on duty 
A. Policy bases for invoking no duty 
· cases which seem to call for a general duty of care but then policy limits the general duty 
· an actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm but in exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a ct may decide that the D has no duty or that the ordinary duty of reasonable care requires modification 
B. Duties of Non-Parties to Contract 
a. Is privity required? Depends on policy (Strauss case)
b. Would crushing liability be imposed?
c. Direct and demonstrable reliance by a known and identifiable group? 
Moch case: Water co. failed to provide adequate water pressure and the P’s building burned down. Ct decided that D owed no duty to P because D only had contract with the city, not with P. No duty because failure to provide water pressure was “nonfeasance”, parties were not in privity, and “enlarging the zone of duty would unduly extend liability. 
Strauss case: Tenant fell in a common area during a blackout. P sues claiming that power company had a duty of care even though they were not in contractual relationship with each other. Ct says D does have a general duty but that only customers can sue because they must be in privity. Public policy invoked to limit duty to those in privity because of crushing liability. 

C. Duties of Alcohol providers
a. Social hosts: Everyone generally has no duty. Court wants to protect people’s freedom to entertain and socialize. Also, social hosts are not equipped to monitor all use. Limited to intoxicated minors who injure themselves
b. Commercial vendors:  Court found that commercial vendors, however, do have a duty to protect third parties. They have the resources available to regulate distribution of alcohol. Plus it is their business practice to do so.
i. Dram shop laws: Commercial vendors of alcohol that serve a customer to the point of intoxication are liable to third parties injured by the customer. 
Reynolds v. Hicks: D had a wedding where a minor drank alcohol. He then drove and injured P. Ct says D owed no duty to P but would recognize a cause of action against a commercial vendor. 

D. Duties of Chattel suppliers / Negligent Entrustment
a. A D who supplies chattel has a duty to not let it fall into the hands of another, whom the D knows or should know may use it in a manner involving unreasonable risk of physical harm to himself/herself or third persons. 
i. ex: lending your car to an intoxicated driver or allowing your gun to be borrowed by someone likely to misuse it 
ii. but duty is NOT limited to cases where the D owned or controlled the instrumentality and sometimes there is NO duty even where a D did own or control the instrumentality 
Vince v. Wilson: P was seriously injured in a car accident. D had provided funding for the driver to buy the car knowing that he had a drug and alcohol problem. Ct says D should have known and negligently entrusted driver. 

What are the duties of landowners or occupiers?
NOTE: Relative to conditions of the land not activities taking place on the land
A. Traditional common law approach
a. Determine P’s entrant’s status 
i. Invitee- two types
1. A business visitor: enters land with permission (express or implied) for a purpose directly or indirectly connected with possessors business.
2. A public invitee: enters land open to the public for a purpose for which the land is held open to the public.
ii. Licensee- enters land with permission (express or implied), but NOT for a business purpose that serves owner/occupier (includes social guests). 
iii. Trespasser: enters land without permission and whose presence is either unknown or objected to if known
b. Determine precise duty that attaches to entrant with that status
i. Invitees: duty to exercise reasonable care to make safe or warn against both known dangers and those that would be revealed by reasonable inspection.
ii. Licensee: duty to warn against known, non-obvious dangers
iii. Trespassers: No duty to protect or warn against dangers. Duty only to avoid willful misconduct or reckless disregard to safety.
1. Attractive Nuisance Doctrine (exception to no duty to trespassers rule):
a. Duty to trespassing children
b. When artificial condition causes physical harm
c. Possessor knows or has reason to know children will trespass
d. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
e. Children did not discover or realize the risk
f. Balance of utility and risk supports elimination condition
g. Possessor failed to exercise reasonable care
Carter v. Kinney: P invited to D’s house for bible study and fell on ice in the driveway. Ct says P was a licensee, ice was an unknown danger, so landowner has no duty. 
Heins v. Webster County: P goes to a hospital to visit daughter but also claims he was there to discuss dressing as Santa for an event. Fell on ice outside and sued for negligence. Ct decides to get rid of categories and creates new reasonable care test. 

B. Modern Approach to reasonable care - Consider these factors in determining reasonable care: 
a. foreseeability of possibility of harm
b. purpose for which the entrant entered the premises
c. time, manner, and circumstances under which the entrant entered the premises
d. use to which the premises are put or are expected to be put
e. reasonableness of the inspection, repair, or warning
f. opportunity and ease of repair or correction or giving of the warning, and
g. Burden on the occupier and/or community in terms of inconvenience or cost in providing adequate protection
➔ Does not apply to trespassers based on the idea of unclean hands 

C. Duty to prevent/protect against crime 
a. Although business owners are not the insurers of their patron’s safety, they do have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable
b. Four tests to establish foreseeability
i. (1) Specific harm: unless the business is aware of specific, imminent harm about to befall patrons, they are not liable - DO NOT NEED TO KNOW FOR TEST
ii. (2) Prior, similar incidents: previous crimes on or near the premises lead to a notice of future risk and would make the owner liable - DO NOT NEED TO KNOW FOR TEST
iii. (3) Totality of the circumstances: (most common) consider the nature, condition, and location of the land as well as any other relevant factual circumstances, such as the level of crime in the surrounding area. If the risk is great such that the landowner knows there is a risk, there is a duty. Favors the P. 
iv. (4) Balancing test: (adopted in CA) balances the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons. Under this test, a high degree of foreseeability is necessary to impose a duty to provide security, and will rarely be proven in the absence of similar incidents of the crime on the property. Favors the D. 
	Foreseeability of criminal act on property and Magnitude of harm v. Burden of preventing harm
Posecai v Walmart: P was robbed in a walmart parking lot. Considered a high crime area but only three incidents over six years at the Walmart itself. Ct holds that walmart does not owe a duty under the balancing test. 
KFC v Superior Ct: Robber came in and demanded money with a hostage. Cashier refused to comply and hostage sued restaurant. Ct says there is no duty to comply because they do not want to incentivize people to take hostages. 

Breach
D breaches duty when, judged from the perspective of a RPP in the D’s position, D fails to act with reasonable care in creating an unreasonable risk of harm
Reasonable care: kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of the case, and is necessary to guard against probable danger.

How to determine a breach of reasonable care:
Determined by rules (Hand formula) and standards (RPP test). 
· rules:
· +: certain and predictable, advance notice, easily administered, limits judicial discretions
· -: inflexible, unrealistic, too many variables, too many exceptions
· standards:
· +: case by case, flexible, develops over time, reflects community norms
· - : meaningless, no notice, wide judicial discretion, arbitrary enforcement

Did D act with reasonable care? 
1) Balancing test/ Hand formula: 
B: burden of taking adequate precautions
P: probability of injury
L: expected harm
B<LP then negligent
B>or=LP then reasonable care
➔A defendant is negligent fails to take precaution B. The burden of preventing the harm can not be greater than the probability of injury and the expected harm multiplied.

Balancing test: Other factors to consider when doing the hand formula
· The foreseeability of harm
· The magnitude of harm
· Social utility of D’s behavior
· Anything else that would impact the cost-benefit analysis

Adams v Bullock: Trolley wire case; Ct rules that D was not negligent because harm was not foreseeable. 
Braun case: Carpenter electrocuted by wires in a building area. Ct says it should go to a jury because D should have known contact might have occurred and therefore should have used reasonable care. 
Green case: Tripping over a mechanic’s foot. Ct says warning would have been helpful but in a busy world, mechanic did not have to give a warning. No negligence 
U.S. Carroll Towing Co: Ct uses balancing test to find that the P was negligent in allowing the ship to sink. 

Did D act as a reasonably prudent person would under the same circumstances? 
Objective standard which imagines a hypothetical person under the same circumstances
· Did the party act as a reasonably prudent person would under the circumstances?
· Who is the reasonable prudent person?
(a) A hypothetical person who exercises “those qualities of attention, knowledge, intelligence and judgment which society requires of its members for the protection of their own interest and the interest of other.”
➔applies to parties conduct, not the party’s state of mind. 
Modified under some  circumstances:
NOT BLAMEWORTHY
· physical handicaps (blind person, confined to wheelchair, infant)
(a) For physical disabilities, RPP standard is modified but gets blurry when there are fleeting physical illnesses.
· Roberts v Ramsbottom case: D has a stroke and drives, killing someone. Ct maintains liability under objective RPP. 
· children engaged in child-like activities
· emergency situations - in emergency situations, might not be able to exercise the same judgement
	BLAMEWORTHY
· mental deficiencies (dumb, mentally ill, psychotic episode) - no special treatment because they are very subjective and overly broad
(a) Bashi case: D hits a car, freaks out and hits another car. Claims she had an “unanticipated onset of mental illness and should be excused of RPP standard. Ct says RPP stands based on four arguments:
a. temporary changes in emotional state are not the same as actual handicaps
b. too easy to argue you have mental deficiencies - opens gates to fraud
c. better to hold mentally deficient at fault than to blame V 
d. expectation that liability will stimulate those who look after them and see that they do not do harm 
· children engaged in adult activities - no special treatment because a V will not be able to distinguish between a child or adult so neither should the ct 
· people with a higher scale of knowledge - the standard should be raised
· clumsy 
Bethel v NYC Transit Authority: handicapped chair collapsed on a bus. Ct ruled that common carrier should be held to RPP standard because it is sufficient to to take into account all circumstances of the case including the high risk factors common carriers are engaged in. 

Do juries or judges determine whether there was a breach of reasonable care? 
Role of judges and Juries
1. If reasonable minds could disagree →  jury (Juries make distinction between issues of fact)
2. No reasonable minds could disagree → judge (Judge makes distinction between issues of law)
· Judges can further limit the question of juries by presenting them with standards of law they should use to decide
· where a judge could grant a directed verdict: 
(a) for D → no juror could reasonably agree that D acted negligently
(b) for P → no juror could reasonably DISAGREE that D acted negligently
Cases: Two train cases where P did not get out of the car to see if the train was coming because view was obstructed. 
Goodman: Holmes rules that judges should decide case to lay down definite and objective rules in instances where no reasonable minds could disagree. 
Pakora: Cordozo rules that some cases should go to jury since they have the common experience to judge the facts where customary conduct is lacking.

Did D’s conduct fall within or outside of prevailing industry custom?  
Role of Custom
Deviation from a relevant custom can serve as evidence of negligence; compliance with relevant custom can serve as evidence of due care.
· cannot be a complete defense - sometimes the industry custom falls below the standard of care
· custom is necessary but not sufficient for a judge or court to adjudicate - needs to be further judicial judgment to determine if the industry standard is sufficient
Andrews v. United Airlines: D made announcements about luggage in overhead bins but P says not enough. Judge lets jury decide who say warnings were enough. 
· in order for evidence of a custom to be admitted it must be related such that P must show that the intention of competitors in using safety measure was for the purpose of safety
· ex: rough ropes in a dumbwaiter cause a woman to get cut; other places use smooth ropes. she has to show that the reason other places use smooth ropes is for safety, and not some other unrelated reason 
Trimarco v. Klein: P fell through shower glass. Says custom is to replace with safety glass. Ct says this is a relevant use of custom and the D’s deviation shows negligence. 

Did D’s conduct violate a relevant safety statute? 
Role of Statutes: Negligence per se
An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
· Safety statute, could be a criminal statute that mandates a certain kind of conduct, and if someone is injured during that type of conduct, that person can argue that the court should apply the statute. If violation is proven then, negligence per se, conclusive proof of negligence, not just evidence.
· Cts retain discretion to refuse to adopt the statute as a standard of care
· compliance with a statute is not a defense because they represent minimum standards
· licensing statutes are not relevant to negligence per se because they do not set standards of care (they have many regulatory purposes beyond safety - have to prove that the D lacked the required skills to prove negligence 

Elements: and actor is negligent if
1. No excuse
2. The actor violates a statute
3. The statute was designed to protect against the type of accident the actor’s conduct causes, and
4. The accident victim is within the class of persons the statute is designed to protect
· (3) and (4) limit the number of cases under which parties may use statutory violation to prove an actor’s negligence. 
Martin v. Herzog: P killed in collision between buggy and D’s car. D claims that P’s failure to have lights on buggy, mandated by statute, constituted contributory negligence. Ct says this is negligence per se for violating the standard of care. Rules for D. 

Excuses for negligence per se requirement:
(a)  The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
(b)  The actor exercises reasonable care in attempting to comply with the statute
(c)  The actor neither knows nor should know of the factual circumstances that render he statute applicable
(d)  The actors violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or
(e)  The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than non-compliance.
Telda v Ellman: P and brother are violating a statute by walking on the wrong side of the highway when they are hit by car. D claims they were contributorily negligent. Ct finds that compliance with the statute, in their circumstances, would have been more dangerous so no negligence per se. 

Proving Breach
1. Direct evidence: provides direct evidence of what happens; includes eyewitnesses, to require direct evidence of P would be unfair - burden of proof would be too high 
2. Circumstantial evidence: indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions
· constructive notice: enough to show that D should have knows of situation
· Actual notice: actual knowledge
Negri v. Stop and Shop: P slipped and hit her head on broken jars of dirty and messy baby food. Ct says circumstance evidence shows that there was constructive notice of dangerous conditions and therefore D was negligent in not rectifying it. 
Gordon v. American History Museum: P slips on wax paper outside museum, claims D is negligent for having not picked them up. Ct says there is not sufficient evidence to show notice - paper could have just fallen. 
Blackened banana peel example: on floor of dept store was insufficient proof of notice; no evidence that D knew of peel; could have been dropped when it was already blackened
· Business practice rule: a customer does not need to establish notice when the business practice of the store provided a continuous and foreseeable risk of harm to customers 
3. Res Ipsa Loquitor: special evidentiary rule within negligence that infers breach based on circumstantial evidence
· exists because sometimes P doesn’t have access to evidence showing negligence so it shifts burden to D to prove otherwise - a “smoke out” device 
· reserved for rare cases where there is an extraordinary and strange set of circumstances and where evidence is lacking 

Elements: 
1) The accident must be of the type doesn’t usually occur without someone’s negligence
2) The instrumentality alleged to have caused the P’s injury was within the exclusive control of D AND
3) The accident was not due to any voluntary action or contribution on the part of  the P.
Byrne v. Boadle: D owns flour shop. P walking beneath shop window hit by barrel of flour. Ct finds res ipsa applies through application of the elements. 
McDougald v. Perry: P driving behind trailer and a spare tire fell off. Ct determines res ipsa applies.
Impact:
· Permissible inference (majority of states): jury is permitted to infer negligence from the circumstances of the accident, but need not.
· Rebuttal presumption (minority of states)- jury must presume negligence and defendant must rebut with sufficient evidence to not be held liable.
➔usually used when P does not have access to evidence which they would normally use to establish a breach.
In effect, these two are the same because in both there is a shifting effect. In permissible inference, D is incentivized to disprove negligence by showing more evidence. In rebuttal presumption, D has burden of proving reasonable care. 

Special Cases of Negligence 
Medical Malpractice
Two distinct causes of action that may be brought together in one lawsuit 
i. Medical negligence
· Higher standard of care: Also applies when doctor assists someone in need as a good Samaritan . Reasonably prudent doctor
· Custom determines the standard:  In other cases custom is not conclusive. In medical malpractice cases custom IS the standard of care.
· Experts establish custom: juries decide based on expert testimony of both parties.
Sheeley- this case explores the standard for expert testimony. It highlights the national approach which says that there is a lot of information sharing, innovations in communication, education, national standards for examinations, thus the expert can testify even if overqualified.
Policy concerns pushing for a similar locality rule (rural town rural standard) however, people claim because of the fluidity of information all doctors should be held to the same standard.
· Experts may establish res ipsa: use of experts establishes custom. Used in every medical malpractice custom except in cases where they are obviously negligent. (something left in body, wrong limb cut-off,etc.)
Ybarra v. Spangard: P has shoulder pain after surgery. P has an expert testify that there was some kind of trauma that caused paralysis. P sues everyone involved in the surgery. Res ipsa allowed despite the failure to meet the required 2nd condition (exclusive control over instrumentality). Ct expands the rule to all the D’s who had any control over patient at any time during the procedure based on an evidence seeking rationale - P has no evidence because he was unconscious. 
Sheeley v Memorial Hospital: P calls a retired but certified OBGYN and medical school professor. D claims the expert is not qualified. Ct decided he is not overqualified (knowledge of procedure is the same whether you’re a generalist or specialist), experts practice is not outdated because he is still involved with teaching and Ct rejects the similar locality rule and argues for a national standard. 
Sides v. St. Anthony’s Medical Center: P had surgery at D and contracted E. Coli. Argues negligence under res ipsa. Experts are used to show negligence. Show that all the potential causes are within control or right to control of D and provide statistical or empirical evidence or data. Small # of cts still do not allow medical experts in res ipsa cases.  

ii. Informed consent
· Distinct causes of action based on a doctors failure to obtain patients informed consent to treatment
· Doctor has a duty to disclose to patients the material risks and benefits associated with medical procedures.
· Materiality is generally determined by an objective “reasonable patient” standard
· P has to present evidence (partly from experts) what a reasonable doctor would disclose and also from a patient’s perspective of what they wanted to know.
Matthies v Mastromonaco: P falls and breaks her hip. D recommends bed rest even though surgery was an option because he thought surgery would be dangerous but never told P it was a choice. Ct says he should have told her because patent should have the right to decide and be involved in treatment decisions. Experts generally used to testify to what other treatments should have been conveyed. P has to show that she would have declined the treatment that caused injury if she had been given the right info about alternatives but in hindsight they will always say that. 



FINAL OUTLINE
DUTY CONT.
When is there a duty to protect against emotional harm? Four categories. When:
1. Emotional distress follows from actual physical injury (no controversy here)
2. Emotional distress results from threat of physical injury
a. Who can recover? P’s who are in the “zone of danger” (threat of immediate, imminent injury) and fear for their own safety. 
i. Zone of danger rule - fright based emotional harm is recoverable if there is a threat of immediate injury; impact not required but a near miss required
1. Elements: 
a. negligent act
b. causes fright from reasonable fear or immediate personal injury
c. fright results in substantial bodily injury or sickness (clinical manifestation) 
d. may recover if sickness would be regarded as proper elements of damages of damage had they occurred as a consequence of direct physical injury 
b. FALZONE: Wife in car where her husband is hit and fears for her safety. Where negligence causes fright from a reasonable fear of immediate personal injury and fright results in substantial bodily injury or sickness (zone of danger), damages for emotional distress are recoverable 
i. logic: limiting recovery to cases in which there is impact or contact is arbitrary - whether fright has caused serious injury is a question of proof 
c. BUCKLEY: Asbestos case where there is no physical injury yet but suing for fear of injury to come. 
i. Puts some limitations on the zone of danger idea. Even though the physical impact is not required for a claim of emotional distress, Buckley emphasizes the need for an immediate or imminent physical injury 
ii. Policy: There is a floodgate concern if they allow people to sue for emotional distress for potential injuries
d. POTTER v FIRESTONE: if the P can show that their exposure was significant enough that they are 50%+ likely to receive the disease and that they had a serious fear that the exposure was likely to result in the disease, it might be recoverable. But the reality is that P’s are almost never able to do this. 

3. P is a direct victim of conduct that creates an unreasonable risk of emotional distress
A. Foreseeability Test: When D should have reasonably foreseen that serious emotional distress would result from his negligence, D is subject to liability. concerned with the “ordinarily sensitive” person 
a. serious emotional distress must be such that “a reasonable person, normally constituted would be unable to adequately cope” 
b. unique relationship of the parties add to the foreseeability of the harm 
c. physical manifestations aren’t required but emotional distress claims are really hard to prove without evidence of some kind of physical distress
B. GAMMON v. OSTEOPATHIC HOSPITAL: P’s father died at the hospital, D. Instead of giving him the bag of his father’s personal effects, they gave him a bag of a severed human leg. He suffered a severe emotional reaction but did not have evidence. Ct finds for P. 
a. adds a limitation to foreseeability: threshold of injury: serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with” and unique relationship of parties: hospital and family members 

4. Emotional distress results from physical injury to another - bystander emotional harm
A. more common type of cases - person experiences emotional distress from physical injury to another
B. PORTEE v JAFFEE: P, mother, watched her son die while trapped in an elevator door for four hours. She sues D, the apartment building, for negligence for inflicting emotional harm. P was depressed and attempted suicide. Ct holds that this is a recoverable injury based on a formulation adopted from a famous CA case called Dillon.  
C. Dillon - Portee Test: 
a. P may recover for negligently inflicted emotional distress if he or she proves:
i. (1) The death or serious physical injury of another caused by the D’s negligence
ii. (2) a marital or intimate familial relationship between P and the injured person
iii. (3) observation of the death or injury at the scene of the accident (observation not limited to sight - hearing ok too)
iv. (4) resulting severe emotional distress
b. Policy: Helps to limit who can actually recover. Does not want to allow anyone who witnesses the death or serious injury of another to recover. Broadens zone of danger test because you do not need to fear for your own physical safety. 
c. What are limitations to recovery under Dillon-Portee?
i. liability should be commensurate with D’s culpability
ii. limited nature of the interest being protected - deep, intimate familial ties, death of a loved one, traumatic sense of loss that witness at the scene suffers 
D. Alternative to Dillon-Portee test - Zone of Danger 2 Rule (more strict than Portee!) 
a. “allows one who is threatened with bodily harm in consequence of the D’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family”
b. under this test recovery allowed only where P is also threatened by physical harm and the observed death or serious injury occurred to an immediate family member (spouse or children) 
c. JOHNSON v. JAMAICA HOSPITAL: P were parents of a child kidnapped from D, the hospital. P are suing for their own emotional distress as a result of the missing child and the negligence on behalf of the hospital. Ct says if this case is characterized as indirect emotional harm, the duty D owed was to the infant, not to the P so then P are just indirect bystanders. A strict interpretation of zone of danger - parents were not in the zone of danger or directly emotionally harmed. While it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, they have no cause of action against the hospital because the hospital owed no duty to them directly
d. Categorical rule that we do not permit emotional recovery for property damage.

CAUSATION
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Generally
A. What constitutes legal cause? Restatement S431 (be careful with language of substantial factor) 
a. the actor’s negligent conduct is a legal cause of harm to another if:
i. cause in fact: his conduct is a substantial factor in bringing about the harm AND
ii. proximate cause: there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm 
Actual Cause
A. Two Tests:
a. But For Test (Cause In Fact): necessary causes - used in most cases
i. the P must show that but for the D’s negligence, the harm s/he suffered would not have occurred (ex: A punches B in the face and is the but for cause of his having a heart attack because he got too excited) 
ii. the actor’s negligent conduct is not a substantial factor in bringing about harm to another if the harm would have been sustained even if the actor had not been negligent
iii. STUBBS v. CITY OF ROCHESTER: D negligently causes drinking water to become sewage polluted. P drinks it and gets typhoid. No way to trace the individual bacteria. Should D be held liable? Ct says yes - likely ENOUGH - “reasonable certainty.”
b. Substantial Factor Test: sufficient causes
i. the but for cause test is used in most cases to establish actual cause but in cases of multiple sufficient causes the “substantial factor” test is applied instead - was D’s act a substantial factor in the injury
ii. If two forces are actively operating, one because of the actor’s negligence, the other not because of any misconduct on his part and each of itself is sufficient to bring about harm to another, the actor’s negligence may be found to be a substantial factor in bringing it about
iii. Twin Fire Problem: two negligently set fires occur simultaneously, burning down P’s house. but for fire 1, fire 2 still would have caused the house to burn down. 
B. Proving Causation
a. Expert Testimony: Daubert test to screen the credibility of expert witnesses. Consider four factors:
i. (1) whether the theory can be (and has been) tested scientifically
ii. (2) whether the theory or technique has been subjected to peer review and publication
iii. (3) in the case of a particular scientific technique, the known or potential rate of error &
iv. (4) whether the theory is generally accepted 
b. ZUCHOWICZ: P filled a rx which incorrectly listed the dosage as much higher than it should have been. She developed PPH a serious disease that shortened her life. While she waited for a lung transplant she got pregnant and then was taken off the transplant list. Then she died. Three issues below: 
i. (1) but for causation: there is no epidemiological evidence that PPH was caused by Danocrine - only speculation but expert testimony ruled out all other potential causes of PPH. 
ii. (2) Causal link → shifting burden: Ct says there is enough to draw the causal inference so we will infer that the negligence was the cause of the injury and then they reverse the burden of proof so that the D can disprove the causal link 
iii. (3) admissibility of expert testimony: Ct applies the Daubert test 
C. When Multiple D’s caused P’s injury they may be jointly and/or severally liable 
a. Joint and several liability: each D is liable for the entire judgment
b. Several liability: Each D liable for only portion of judgment attributable to D’s fault (risk of insolvency is on the P) 
c. Concurrent Tortfeasors: each D is negligent and a but for cause of a single injury (ex: A and B drive negligently, A swerves to avoid B and causes injury to P) 
d. Acting in Concert: D’s working in as a “team effort” - act in pursuance of a common plan
e. Alternative Liability: When two (or more) Ds are negligent, but it is uncertain which one caused the injury, each D is jointly and severally liable for the entire harm, unless the D can show his act did not cause the harm
i. SUMMERS: Two hunters each shoot negligently in P’s direction. P is hit, cannot show which gun fired the shot that hit him. Not a case of multiple sufficient causes because only one bullet hit the man. Ct shifts the burden of proof and justifies doing so because the hunters weren’t acting in concert. More efficient to hold them liable for negligent behavior even if we can’t figure out who did it and we need to teach people lessons for acting negligently where injury is caused! But may be unfair since we are definitely holding someone liable for injuries they did not cause. 
f. Market Share Liability: When manufacturers produce an identical, generically marketed product, which causes injury many years later and has evoked a legislative response reviving previously barred action, each producer can be liable for the percentage of damages that matches the percentage of the market share that they had of the product. Applies when P can’t identify which manufacturer is responsible. 
i. P must show:
1. all the named D’s are potential tortfeasors
2. the alleged products of all the tortfeasors share the same properties and are identical
3. the P, through no fault of her own, cannot identify which D caused the injury
· P brings in as Ds those representing a “substantial share” of the market
· Manufacturer has to control a “substantial” part of the market share but the court can decide what “substantial” means
· In CA, D’s are permitted to show evidence that they were NOT responsible for the P’s injury - show exculpatory evidence - so that they are not liable But in NY, they are not permitted to show evidence. 
· HYMOWITZ: Children of mothers who ingested DES sue manufacturers for latent cancer. Was an SoL barring terms, but the NY legislature passed a 1 year revival provision to allow suits.P has to bring in a substantial share of the market and show that they can’t identify which manufacturer is responsible 

Proximate Cause
Generally
· concept of foreseeability is pervasive throughout proximate cause - the dominant test
· proximate cause also looks to remoteness v directness - if it seems like the harm suffered is remote from the D’s negligent conduct, we may have a proximate cause issue. If the harm was a direct result, proximate cause is more easily established. 
Unforeseeable Harm
· Direct Consequences Test (old rule): the type of injury doesn’t have to be foreseeable as long as the D acted negligently and was the cause in fact of the harm and there was a direct link between that action and the harm caused 
· POLEMIS: Ds caused unforeseeable harm (ship fire) and Ps sued D in negligence for the cost of the vessel.Ct says D is liable for the damages because the type of harm that occurs to the P does not have to be foreseeable. That the D acted negligently and was the cause in fact of the harm, as long as there is a direct link, that’s enough. 
· Foreseeability Test: type of harm P suffered must be foreseeable otherwise no liability
· policy: fairness - it would be unfair to the D who would never be able to reasonably anticipate what type of injury would occur as a result of negligent conduct 
· Type of harm needs to be foreseeable, but extent of harm does not need to be foreseeable.
· thus. P’s will characterize foreseeable risk broadly and D’s will construe it narrowly
· WAGON MOUND: Furnace oil discharged in the water. Usually wouldn’t be able to ignite but somehow it managed to and burned someone else’s ship. Ct says even though the P’s injury was a direct result of the D’s negligence, it was not foreseeable and therefore the P cannot recover. D’s negligent conduct has to be foreseeable to the D. Not fair to hold the D liable for outcomes that the D could not have expected, even if D’s negligent conduct causes some directly bad result. Unfair to hold D’s liable for coincidental injuries. 
· defined by Harm within the risk approach: Was P’s injury within the scope of risk that D’s negligence created?
· Restatement 29: “An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious”
· Restatement 30: “An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that does not generally increase the risk of harm” 
· “Linking Principle” - the type of injury the P’s injury has to match the D’s negligent conduct. 
· ex: driving at an unsafe speed does not increase the risk that a branch will fall on you; fact that a gun was loaded does not increase chance of being dropped on a toe 
· Extent of harm need not be foreseeable
· Eggshell P Rule: Liability for the full extent of the harm, even if the extent is unforeseeable 
· Application: Characterize the D’s acts as creating a foreseeable risk of (initial) physical injury to this P, physical injury occurs, the extent of the harm is then irrelevant 
· BENN v. THOMAS: P has a heart attack from bruised chest he got in car accident (eggshell P). Ct says should have gotten an eggshell P instruction, not just proximate cause definition. Type of harm has to be foreseeable, not the extent of harm. 
· Secondary Harms: D will be liable despite negligent intervention by medical or rescue aid as long as it is in the scope of being a “normal consequence” or “normal effort” 
· Medical Negligence: seen as a “normal consequence” of negligence
· Rescue: viewed as a “normal effort” of negligence 
· HYPO: Benn had a normal heart but at the hospital they use the wrong anesthetic and he had a heart attack and died. Can the survivors sues both original D and hospital? Yes. But say that he had been struck by lightning in the hospital room then og D wouldn’t be liable because that isn’t a “normal consequence”
Unforeseeable Manner
· subsequent independent acts of third parties or external forces are the immediate cause of P’s harm such that they may cut off liability to the initial D
· Intervening Cause: intervening cause but the result is foreseeable or within the scope of risk created - proximate cause 
· Superseding Cause: unforeseeable intervening cause outside the scope of the risk created is not the proximate cause  
· if 3rd party intervening conduct is foreseeable but so egregious, a ct is motivated to conclude that the 3rd party alone is responsible for the damage and that his conduct supersedes the negligent conduct of initial actor
· Intervening criminal activity: R2d 442B: a negligent D, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing the harm is not relieved from liability by the intervention of another person EXCEPT where the harm is intentionally caused by the third person and is not within the scope of the risk created by the D’s conduct 
· BUT such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created 
· intervening criminal acts break the chain of causation unless the actor at the time of his negligent conduct realized the likelihood that such a situation might be created and that a third person might avail himself of of the opportunity to commit such a tort or crime 
· DOE v. MANHEIMER: P is raped by an unknown assailant. She sues the owner of the property where it happened because there were some bushes that screened the incident from view. It was a bad neighborhood known for crime and P argued that D should have known it would attract bad peoples. Ct says no proximate cause - falls into the exception from the restatement. The rapist acted intentionally and is the proximate cause. Unreasonable to expect that the D would anticipate such a violent crime from an overgrown bush! 
Unforeseeable P
· Cardozo (majority): D has a duty only to foreseeable P’s so there is no causal issue if there is no duty. 
· Andrews (dissent): Foreseeability should be broadly conceived. All individuals in the world are foreseeable.
· PALSGRAF: A man was standing on railroad platform and attendants (D) were trying to help him get on the train and the package he was carrying fell which was full of fireworks and exploded. Harmed a P down the tracks. 
· Cardozo thinks D was negligent toward someone (man carrying parcel) but not to P because she was unforeseeable. Since there was no duty, there was no breach and no proximate cause issue.
· Andrews thinks D owed duty to the world and that proximate cause issue should have gone to jury because P’s injury was at least remotely foreseeable. 
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DEFENSES
P’s Fault
· Generally: P has a duty to act with reasonable care to oneself 
· Contributory Negligence
· a defense where P was careless about his safety
· Complete bar to P’s recovery - the traditional common law doctrine; harsh - all or nothing!; a P has to come to the litigation with clean hands and if they don’t, they can’t recover
· D must show P breached duty to exercise reasonable care to protect himself from injury (RPP standard with some subjective facts) and establish actual and proximate cause
· last clear chance could counter effect of P’s negligence - a negligent P can recover if he is able to show that the D had the last opportunity to avoid the accident 
· Comparative Fault
· P’s recovery reduced by his/her percentage of fault
· Three variations/Versions:
· Pure comparative fault: any amount that the P is at fault is the amount their recovery is reduced by (ex: P is 10% at fault, receives 90% damages)
· modified comparative fault: if a P is more than 50% at fault, they are completely barred from recovery
· two versions
· modified I: P’s fault < D’s fault
· modified II: P’s fault < or = D’s fault
· FRITTS v. MCKINNE: Two guys driving drunk. One of the guys has surgery and during the surgery the doctor hits an artery. Dr. argues comparative negligence because guy was driving drunk and never would have had the surgery if he wasn’t drunk. Ct says contributory negligence should not be considered for reducing negligence because P has a right to non-negligent medical care no matter how he ended up in the hospital. Strong fairness and deterrence rationale. 
· Calculating comparative fault and contribution
· what is compared? 
· inadvertent v awareness
· magnitude of risk, persons endangered, seriousness of injury
· significance of actor’s goals
· actor’s superior or inferior capacity
· particular circumstances such as exigent circumstances
· absent and insolvent Ds - treatment varies by jdx 
· Only severally liable: P’s recovery reduced according to insolvents portion liability
· Joint and several liability - Burden reallocated over D’s that were not insolvent and does not reduce P’s recovery 
· Avoidable Consequences
· P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care; P must mitigate damages
· doctrine only has an effect on damages, not on liability itself
· avoidable consequences can come up pre-injury but only in rare cases like failure to wear seatbelt 
Assumption of the Risk
· Express: arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care 
· Two basic questions in analyzing assumption of the risk:
· 1. Did the P expressly assume the risk? Waiver must be clear and unambiguous
· 2. If P did assume the risk, does the waiver violate public policy? See Tunkl factors:
· 1. business type suitable for public regulation
· 2. public service of practical necessity
· 3. service available to any member of public
· 4. unequal bargaining power
· 5. adhesion contract with no “out” provision based on increased fee
· 6. purchaser under control of seller, subject to risk of carelessness
· also, cannot release the other party from injury caused by recklessness or intentional acts
· HANKS v. POWDER RIDGE REST. CORP: D operated a snow mountain. When snowtubing, P injured his ankle as a result of D’s negligence but had signed a waiver releasing D from liability. Liability form was clear and unambiguous. P here is a reasonable person and an ordinary person of reasonable intelligence would clearly see that this language is clear and unambiguous. Ct says that P did not participate in constructing the terms, relied on the notion that he could go there and go snow tubing and had to sign the agreement to do it. Ct thinks D should be incentivized to manage the risk because they have control over it - they are best situated to manage it. Dissent follows a more strict application of the factors and calls into question the characteristic of snow tubing as an essential service.
· Implied: implied consent to risk can be inferred from a party’s conduct and the circumstances 
· Primary: Duty limited by inherent risks of activity
· a way of saying that P failed to establish a prima facie case for negligence by attacking whether D’s legal duty encompasses the risk encountered by P
· MURPHY: P rides an amusement park ride - The flopper - which throws people around and falls and breaks his knee. D was not negligent here. Ct says no breach of limited duty. 
· applies to recreational sports:
· as a spectator: duty is fulfilled by providing protection where danger is greatest
· as participant, two approaches:
· limited to duty to avoid intentionally or recklessly injuring another (policy to avoid chilling participation in active sports and alter nature of activity)
· reasonable play under the circumstance
· Secondary: P confronts the risk knowing that the risk exists and does so voluntarily
· true defense asserted after P establishes the prima facie case - when the P knowingly encounters a risk created by the D’s negligence
· Comparative fault principles apply. Two jdxal methods:
· absolute assumption of the risk is distinct from comparative fault - AoR is subjective while comparative fault is an RPP standard. Cts usually apply CF over AoR
· modified comparative fault version of AoR - a P is not barred from recovery by AoR unless his degree of fault arises therefrom equals or exceeds the combined fault or negligence of the other parties to the accident 
· if P assumed risk reasonably (ex: to save baby from negligently set fire), he can still recover. if P assumed risk unreasonably (ex: to save a plant), may not be able to recover at all. 
· Two step process:
· Did P assume the risk? Requires three basic elements (subjective standards)
· knowledge of the risk
· appreciation of the risk
· voluntary exposure to the risk 
· Was P negligent in assuming the risk aka did P reasonably or unreasonably assume the risk? 
· DAVENPORT: P fell on stairs in his building where he knew the lights were out for months. Sues D, building owner. P assumed the risk because he took the stairs knowing the lights were out. P argues it was reasonable because it was the staircase closest to his apt and he put D on notice. D will argue that he could have taken the other staircase. 
· Firefighter’s Rule: a landowner owes the firefighter or police officer injured on his property “only the duty not to injure him willfully or wantonly” → police officer is a licensee and therefore owed less liability than an invitee 
· subsequent negligence - a police officer is not treated as a licensee when a D engages in negligent acts after the police officer arrives at the scene 
· LEVANDSKI: P is a police officer who was chasing a party-goer suspected of having drugs, D. D ran into the woods causing P to chase him where he fell. Ct says that D is liable for P’s injury because the rule shouldn’t be extended beyond the scope of premises liability so as to bar a police officer from recovering, based on negligence, from a tortfeasor who is neither an owner nor a person in control of the premises. D knowingly failed to adhere to the police officer’s commands. 

STRICT LIABILITY 
TRADITIONAL STRICT LIABILITY
· Rylands rule: 
· Blackburn’s test: if anything kept on your land that is likely to do mischief if it escapes does  escape D’s land and injures P’s neighboring land, D should be strictly liable (applies ONLY to neighboring landowner - if damage happens to someone on public property, you need to prove negligence) 
· policy: limits scope of liability to that which he can control
· Cairns: strict liability for non-natural use of land (non-customary uses) including for non-neighboring landowners / general public
· some cts see non-customary as just unusual while other cts take non-customary use to mean ultrahazardous uses (like storing dynamite) 
· Ultrahazardous Activities (1st Restatement) - Blasting cases and the scope of the Ryland’s rule
· older cases differentiated between debris and concussion (modern view rejects distinction)
· debris (direct injury - object thrown from blasting and hits someone); strict liability applies 
· concussion (indirect injury - ex: a vibration and as a result there is a chain of events and someone gets injured as a result) creates liability only if negligence is found 
· SULLIVAN v. DUNHAM: D blew up a tree stump on his land and it killed P while she was walking on a public highway. Ct says strict liability has to apply because it is the only theory under which a P can recover for injuries that the D causes.Individual safety > right to use someone’s property. Prioritize human life. 

ABNORMALLY DANGEROUS ACTIVITIES
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Is the activity abnormally dangerous? 
· R3d 20 - An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity. An activity is abnormally dangerous if:
· the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors AND
· the activity is not one of common usage  
· if the P can take significant steps to take care, activity is less likely to be abnormally dangerous
Did the D engage in that activity?
Cause in fact and proximate cause - the activity actually caused the P’s injury and it was foreseeable 
Defenses
· Contributory / comparative fault: If the P has been contributorily negligent in failing to take reasonable precautions, the P’s recovery in a strict-liability claim for physical harm is reduced in accordance with the share of comparative responsibility assigned to P
· Assumption of the Risk 
Policy Goals of Strict Liability
· Loss Spreading: distributive justice - accident costs should be collectively, not individually borne, allocate losses to maximize society’s wealth
· Loss avoidance: deterrence; promote efficiency and place liability on party who can avoid accidents at the least cost
· Loss internalization: impose the costs of doing business on those who benefit from the business
· administrative efficiency: make injury cases easier to try because you don’t have to determine fault 
· fairness: when one party has complete control and the other party has no means of protecting themselves, strict liability should apply to the party that controls the situation
· individual autonomy: if you broke it, it’s your responsibility to fix it; whoever caused it should be the one liable for it, irrespective of fault 

PRODUCTS LIABILITY 
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Doctrinal Development
· Privity: As long as danger is foreseeable if the D is negligent, privity will no longer bar an action 
· if the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is a thing of danger. D: 
· must have knowledge of a probable danger
· must have knowledge that in the usual course of events the danger will be shared by others than the buyer
· the manufacturer of the finished product must also fail his duty of inspection 
· MACPHERSON v. BUICK: D manufacturer's defective automobiles and a retailer sold it to P. No privity between D and P. Cardozo eliminates privity bar and opens possibility of strict liability for products liability. 
· Policy Rationale: 
· Deterrence (risk reduction): placing liability “where it will most effectively reduce the hazards …  inherent in defective products that reach the market.” Encourage manus to make products safer and discover and disclose product risks that the consumer might not recognize. 
· Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product
· Justice/fairness (buyer expectations): under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product.
Prima Facie Case for Product Liability
· Is D a manufacturer, seller or distributor?
· Is the product defective? (R3d, Barker test, etc)
· Did the defect cause P’s injury?
· actual case - product was defective when marketed and but for product defect, P wouldn’t have been injured
· proximate cause - was the product used in an intended or foreseeable manner? Was P a consumer, user or bystander?
· Damages
· Defenses
Is the product defective? What type of defect? 
· R2d: Manufacturer or seller liable for products sold in a “defective condition unreasonably dangerous” to users or consumers who are injured by product 
· applies to all defects
· defect must exist at the time the product was sold and liability limited to those products intended or foreseeable uses 
· product defect must be cause in fact and proximate cause of injury
· Manufacturing defects (one product among many that has defect; not the intent of manufacturer)
· R3d: “product departs from intended design even though all possible care was exercised in the preparation and marketing of the product”
· defect determined through comparison
· true strict liability 
· Consumer expectations: product failed to perform as safely as an ordinary consumer would expect
· Design Defects (entire line of products is produced as manufacturer intended but something in the design makes it unsafe to users)
· Barker tests: 
· Consumer expectations: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner 
· use when you have an everyday product and the normal layperson would know it was defective regardless of expert opinion about the merits of the design (manufacturing defects - ex: your car won’t explode when it is just sitting idly) . 
· Excessive Preventable danger / Risk/Utility Test
· through hindsight at trial the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design
· factors:
· gravity of danger posed by challenged design
· likelihood that such danger would occur  
· mechanical feasibility of safer alternative design
· financial cost of improved design
· adverse consequences to the product
· consumer that would result from alternative design
· because test is applied in hindsight there is a presumption that the product was defective so it appears more like strict liability; D has burden to disprove that the product was defective 
· use this test when experts are needed to explain or there is a highly technical question/complicated design consideration
· SOULE: P was involved in a car accident where the left front wheel smashed the floorboard into her feet. P argues car defectively designed. D objects to consumer expectation instruction because it is too technical a question to be analyzed so simply. Ct agrees and uses risk utility test. 
· R3d:the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design
· Reasonable alternative design test (risk/utility balancing test). 
· Factors to be balanced:
· 1. magnitude and probability of risk
· 2. instructions and warnings accompanying the product 
· 3. nature and strength of consumer expectations, including expectations based on marketing
· 4. relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair and esthetics; and the range or consumer choice among products, etc. 
· P has burden of showing that there is a reasonably alternative design - when a P introduces alternatives they must be of the same type aka comparable or  “equal to or superior to that of others of like type” 
· ex: if you are claiming that a convertible’s design is dangerous, you cannot compare with a car with a roof. you have to compare to other convertibles. 
· Other tests
· Irreducibly unsafe? R3d calls this “manifestly unreasonable”; products that have known dangers but for which there are no RADs
· O’BRIEN: P hurts when he dove into an above ground swimming pool, properly filled with 3.5’ water. Ct says there is an inherent defect in this product and shouldn’t exist. 
· D will be liable if the risks of injury “so outweigh the utility of the product as to constitute a defect.” 
· Inference of a defect? Products liability analog to res ipsa
· It may be inferred that the harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the P:
· was of a kind that ordinarily occurs as a result of product defect; and 
· was not in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution 
· Is the product crashworthy?
· this rule requires manufacturers, especially of vehicles, to anticipate that the product will be in an accident and design the product to be reasonably safe in that situation 
· role of “open and obvious” dangers in consumer expectations test and risk utility test 
· assumption of the risk is an affirmative defense to strict liability, requiring a showing that the P voluntarily and unreasonable proceeded to encounter a known danger the specific hazards of which the P had actual subjective knowledge 
· Risk Utility test: 
· 1) The usefulness and desirability of the product- its utility to the user and to the public as a whole.
· 2) The safety aspects of the product- the likelihood that it will cause injury and the probable seriousness of the injury.
· 3) The availability of a substitute product which could meet the same need and not be as unsafe.
· 4) The manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility.
· 5) The user’s ability to avoid danger by the exercise of care in the use of the product.
· 6) The user’s anticipated awareness of the dangers inherent in the product and their avoidability because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions.
· 7) The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance.
· Warning Defects
· R3d: “inadequate instructions or omission of warnings renders product not reasonably safe”
· majority approach: rules are governed substantially by the principles of negligence; minority approach: more characteristic of strict liability 
· Determining adequacy of warning:
· is warning needed? if the product is obviously dangerous when used as it was intended, no warning necessary (ex: knife) 
· Who should the warning address? the ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm
· Exception: learned intermediary rule
· Manufacturers are excused from warning patients who receive the product when the manufacturer properly warns the prescribing physician of the product’s dangers”
· limits the liability of manufacturers; dr knows best (paternalistic view)
· Restatement rule: Rx drugs: 
· to be irreducibly unsafe, it has to be such that they wouldn’t prescribe it to any class of patient  
· A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to it foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risk and therapeutic benefits, would not prescribe the drug or medical device for any class of patient 
· is the content adequate and communicated adequately? 
· See Pitman factors to consider when evaluating adequacy 
· 1. the warning must adequately indicate the scope of the danger
· 2. the warning must reasonably communicate the extent or seriousness of the harm
· 3. physical aspects of the warning must be adequate to alert a reasonably prudent person to danger
· 4. a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,
· 5. the means to convey the warning must be adequate 
· would the user heed the warning if adequate? heeding presumption: presumption that user would have heeded warning if adequate that D must rebut 
· warning must address risk of injury from product misuse that is “unintended but reasonably foreseeable” or “objectively foreseeable”
· HOOD v. RYOBI: P read warnings about saw guard but then took them off so he could make a cut but then the blade flew off and injured him. P argues that the warning was incomplete because there were no warnings that the blade would fly off and that there was a design defect that allowed the blade to fly off. Ct says manufacturer is not liable here. Don’t have to warn against every specific danger - overwarning is costly - may lead to consumers ignoring warnings altogether. 
· Other Warning doctrines: 
· state of the art defense (see below)
· continuing duty to warn: post-sale warnings 
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Did the product cause P’s injury?
· Cause in Fact: question of actual link between product defect and injury(ex: product was defective when marketed and “but for” product defect, P would not have been injured)
· Proximate Cause: question of foreseeability and scope of liability (ex: was the injury foreseeable? was the manner in which P was harmed foreseeable? Was the P foreseeable? )
Defenses
· Contributory/comparative fault: does not apply to SL if the negligence is failure to discover the defect in the product, or to guard against the possibility of its existence, because it would defeat the purpose of SL in the first place
· comparative responsibility
· hypo: in a tylenol gelcap, there are defects in one out of every 100 pills. those pills look different and appear dark blue. we could argue for strict liability or we could argue that a reasonable P wouldn’t have taken the pill knowing it looked bad. we would use comparative responsibility to reduce the damages awarded.
· SANCHEZ v. GM: P trapped by his car due to a defective transmission but he also didn’t set the brake. Jury finds he is 50% negligent. On appeal, the ct says P has no duty to discover or guard against a product defect, so it doesn’t matter if P didn’t discover it because there is nothing to breach - no issue. Ct says P couldn’t assume the risk because he didn’t know of the defect. Didn’t act negligently in failing to detect the defect because he didn’t have a duty to discover it
· Assumption of the risk - if you don’t know of the risk you can’t assume the risk. if user discovers the defect and is aware of the danger and nevertheless proceeds unreasonably to make use of the product and is injured by it, he is barred from recovery
· “state of the art” defense
· a d manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold  - D held to the standard of an expert 
· Post-Sale Warnings: If a D learns post-sale that the product is defective, they have a continuing duty to warn. if: 
· 1. seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property
· 2. those who would benefit from the warning can be identified and are likely unaware of the risk
· 3. a warning can effectively be communicated to and acted upon by recipients and 
· 4. that the risk of harm is sufficiently great to justify the burden of providing a warning. 
· VASSALLO: P got breast implants that later injured her and ct recognizes that if there wasn’t anything else known in the industry for how to make the product better, the manufacturer has a defense (defeats strict liability) based on a strong policy and fairness rationale because strict liability is a harsh way to treat manufacturers. D has duty to warn about risks that are foreseeable at the time the product was produced. 
· BESHADA: Asbestos case. Ct imposes more of a Barker/Strict liability/hindsight approach because they want to incentivize manufacturers to make safer products and impose great costs for failing to discover defects. Manufacturer shouldn’t escape liability simply because they didn’t discover it. Exact opposite of Vassallo. Distinct because this case would have a much bigger societal impact. 
· FELDMAN: Ct narrows scope of beshada to asbestos cases. Manufacturers should not be able to benefit from a foresight approach when asbestos is involved but where breast implants or dental products are concerned, manufacturer is treated under a negligence standard. 

DAMAGES
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Compensatory: actual losses and monetary amount for physical pain and suffer to make P whole agin
· Economic Loss (pecuniary)
· medical expenses
· past and future
· life expectancy
· discount rate 
· we give you an amount including a discount rate such that, if invested prudently it will yield the amount owed later (reflects how my money will change over time given a safe investment) 
· need to know rate of interest - higher the inflation rate, high the interest rate (D argues for high inflation)
· inflation
· loss of income
· past and future
· work life expectancy
· discount rate (subject to wage inflation rates 
· inflation
· Non-economic loss (non-pecuniary)
· pain and suffering
· physical pain and mental suffering (trauma from accident, medical treatment, rehabilitative process, etc.) 
· loss of enjoyment of life 
· or the loss of the pleasure of being alive. compensation for limitations on P’s ability to participate in and derive pleasure from the normal activities of daily life or for the individual’s inability to pursue his interests 
· MCDOUGALD v. GARBER: P in a coma due to D’s malpractice. Pain and suffering is NOT separate from loss of enjoyment of life because having them separate would be difficult to calculate and would provide duplicate awards. Ct also says noneconomic damages require some level of awareness on the part of the injured party (but this is somewhat paradoxical because the greater the degree of brain injury, the lower the damages)
· calculation issues
· how should jurors decide?
· should there be caps? (some states have passed statutes for tort reform - ex: CA has $250k cap on medical malpractice) 
· judicial oversight?
· comparison with other cases?
· 1:1 ration with actual damages?
· theoretical bases: compensation and deterrence
· three purposes for pain and suffering damages (in order of importance)
· 1. compensaties for pain and suffering for the victim
· 2. acts as a deterrence for the D
· 3. pays for attorney fees for which ‘s are not otherwise compensated 
· Death cases
· survival actions: estate sues on behalf of decedent
· wrongful death: decedent’s beneficiaries sue for their own losses
Punitive
· theoretical bases: meant to punish and deter
· takes up the gap in the criminal justice system to encourage the optimum level of deterrence
· TAYLOR v. SUPERIOR CT: D driving drunk and P injured in accident and sues for damages. Ct decides that intent is NOT required as an element of punitive damages, only that they consciously disregarded the safety of others. Ct says that there are sufficient allegations that D consciously disregarded the safety of others so punitive damages can be awarded. 
· recklessness: a conscious and deliberate disregard 
· here, it’s unsure whether this is a pure recklessness standard or something broader than that so this case has been interpreted to include gross negligence. (negligence alone not enough, but negligence + may be)  
· Dissent: gives six policy reasons why we should uphold intent as an element / limit punitive awards: 
· unjust enrichment: P gets money even after they have already been compensated by compensatory damages - it’s just a windfall! 
· cter arg: there isn’t really any other fair party for it to go to so if we want to deter in this way, it makes sense to go to the P 
· double punishment: punishing for criminal charges and acts as the primary deterrence 
· cter arg: criminal is for crimes against society but there should still be punishment for wrong against society 
· wealth of the D: prejudices the jury - evidence of person wealth prejudices so the jury will want to award large punitive damages 
· cter arg: if we don’t consider their wealth it may not have desired deterrent effect and jury instructions in a bifurcated trial prevents this prejudice 
· ineffective deterrent: punitive damages generally aren’t an effective deterrent and we already have a criminal justice system
· insurance: punitive damages negate insurance coverage - renders insurance coverage meaningless and that is wasteful (but insurance often covers everything except punitive) 
· comparative fault: 
· CA standard: punitives awarded in cases of oppression, fraud or malice (i.e., more than negligence); requires clear and convincing evidentiary burden
· malice: conduct intended by the D to cause injury to the P or despicable conduct which is carried on by the D with a willful and conscious disregard of the rights or safety of others
· oppression: despicable conduct that that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights
· fraud: intentional misrepresentation, deceit or concealment of a material fact known to the D with the intention on the part of the D of depriving a person of property or legal rights otherwise causing injury 
· generally, no punitive damages in vicarious liability situations because it is too attenuated -P would have a hard time showing that the employer acted with malice 
· amount of punitive award impacted by:
· due process limitations on punitive damages - constitutional limits under the due process clause of 14th amendment: 
· Gore guideposts determine if there was an irrational or arbitrary deprivation: 
· 1. reprehensibility of conduct
· harm caused was physical as opposed to economic
· the tortious conduct evinced an indifference to or a reckless disregard of the health or safety of others
· the target of the conduct had financial vulnerability
· repeated conduct rather than isolated
· malice or recklessness 
· 2. ratio of punitive damages to compensatory damages
· ct said at most this should be 9:1 ratio except where the wealth of the D calls for a higher ratio for effective deterrence 
· wealth of D can’t justify an otherwise unconstitutional punitive award 
· 3. sanctions for comparable conduct
· defendant’s wealth
· repeat awards
Role of Insurance
· three possibilities:
· just collateral source rule with no subrogation
· no collateral source rule
· collateral source rule with subrogation 
· collateral source rule :where a P is compensated for his or her injuries by some source independent of the tortfeasor, the P is still entitled to recovery against tortfeasor
· prevents the tortfeasor from gaining a windfall - without the collateral source rule the tortfeasor would pay a lesser amount of damages and also wrongly benefit from the P to invest in first party insurance 
· “windfall” could cover other fees like attorney fees that they have to pay and won’t otherwise be compensated for  - CSR just gets P closer to actual compensation 
· traditional collateral source rule is for insurance benefits but where there is gratuitous income, the policy reasons don’t make as much sense.
· subrogation:  the right of the collateral source to recover what it has paid to the P when the P recovers in tort against the D
· collateral source (insurance co) = subrogee; P (insured who won judgment) = subrogor 
· policy: $ can be reinvested to keep premiums down, prevents double recovery for P, more efficient distribution of overall resources because the amount put out for accident compensation can be redistributed 
· majority view: subrogation is implied in property damages cases but NOT in personal injury cases (to have subrogation there, it must be explicit)
· property damages and personal damages are distinct
· in reality, subrogation rarely ever happens because it takes a lot of work for an insurance co to intervene in all these lawsuits and participate in them  
Role of Attorney’s Contingency Fee
· pain and suffering - difficult to measure because it doesn’t have a set money value,
· SEFFERT v. LA TRANSIT: woman dragged by bus. Lawyer uses per diem method and D appeals saying damages are excessive. Appellate standard to  assess excessiveness is “shocks the conscience.” Dissent thinks we should determine pain and suffering through comparison to other cases but facts can vary a lot so this method may not work. Another method for measuring is the Golden Rule arg - asking “how much would you pay for a broken ankle?” which is generally banned in cts. 
Single Judgment Rule
· P cannot sue later for additional damages that come up later - fairness to the D 
Lump Sum v. Periodic Payments
· lump sum is payment in one go - more economically efficient
· periodic payment system: difficult to enforce - hard to maintain jdx, creates wrong incentives for a P, and high administrative costs in continuing to monitor the costs; a sense of unfairness to D because threat of damages continues to loom over them for a long period of time 
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