General policy args:
	1. utilitarianism/social welfare
2. economic	
3. judicial efficiency
4. floodgates
5. fairness
6. autonomy
7. deterrence 
8. incentivizing
9. unpredictable liability

I – Causation
		1. D’s conduct must be both the actual cause and proximate cause of the harm
		2. Legal Cause (Restatement):
			a. D’s conduct is a legal cause of harm to another if:
			1. D’s conduct is a substantial factor in bringing about the harm (actual cause)
				AND
			2. there is no rule of law relieving D of liability b/c of the manner in which D’s 				negligence has resulted in harm (proximate cause)
	A. Cause in Fact
		1. “But for” causation: 
			a. P must show “but for” D’s negligence, P would not have suffered the harm (ie: 			necessary cause)
b. Stubbs v. City of Rochester: if 2 or more causes exist, for only one of which D may be liable, and P establishes w/ reasonable certainty that the direct cause of his injury was the cause for which D was liable, P may recover 
	c. Proportional Liability: 
		i. alt. for P who cannot prove actual cause
		ii. class action treatment for claims based on probalistic determination of 	causation (ie: if 58 get typhoid, and 10 should not recover, D pays 58 	victims 	48/58 of the damages)
			c. Risk of future physical harm approaches:
			i. Two disease rule (PA – Simmons v. Pacor):
				a. P cannot recover for the 2nd disease until it develops
				b. exception to single – judgment rule
			ii. P can recover if more than 50% chance of contracting the disease in 				the future (NJ – Mauro v. Raymark Industries)
				iii. Probabilistic recovery theory: P can recover even if less than 50% 					chance of getting disease, but compensation will reflect low probability 					(IL – Dillon v. Evanston Hospital)
			d. Notes:
				i. Zuchowicz v. US 
					a. actual cause can be inferred if the act or omission was a 						substantial factor in producing the injury
					ii. burden on P to prove substantial factor, but then the burden 						shifts to D to deny his conduct was an actual cause
				ii. P cannot recover if he experienced a physiological change, but no 					injury/harm (Paz v. Brush Engineered Materials)
		2. Multiple Sufficient causes:
			a. Substantial Factor test:
				i. Restatement: 
					a. If two forces are actively operating, one because of D’s 						negligence, the other not because of any misconduct on his part
						AND
					b. each of itself is sufficient to bring about harm to another
						THEN
					c. D’s negligence may be found to be a substantial factor in 						bringing it about (ie: sufficient cause) 
				ii. use for cases of multiple sufficient causes, when “but for” test fails 	
				iii. Twin Fires HYPO: D must be negligent to be held liable
		3. Proving Causation
			a. Daubert Test (factors for witness testimony of a “theory”):
					a. scientific method
					b. peer review or publication
					c. rate of error
					d. generally accepted 
			b. expert testimony on causation may be admissible for scientific, 					technical, or other specialized knowledge (Kumho Tire v. Carmichael)

	B. Joint and Several Liability
		1. Joint and Several Liability
			a. each D is liable for the entire judgment, although P can only recover the 				judgment once
			b. allocation of liability is left to Ds w/ rights of contribution
			c. risk of insolvency is placed on Ds (ie: if one D is insolvent, the rest of the Ds 				must cover his contribution)
		2. Several Liability
			a. each D is liable only for his portion of the fault
			b. P must bring all potential D’s to the suit
			c. risk of insolvency is placed on P (ie: if a D is insolvent, P suffers the loss)
		3. Statutory Reforms:
		a. abolish
		b. abolish where D is less than, for example, 50% at fault
		c. abolish for non-economic damages (CA included)
		d. abolish where P himself / herself is at fault
		e. abolish in some areas, retain in others
		4. Multiple Defendants
 			a. Jointly and/or Severally Liable when:
 			i. Concurrent tortfeasors 
 			ii. Acting in concert
			iii. Alternative liability (Summers v. Tice)
			vi. Market share liability (Hymowitz v. Eli Lilly & Co.) 
			v. Inability to apportion
			vi. Other vicariously liable D’s
		b. Not jointly and/or severally liable when:
			i. distinct harms
			ii. successive injuries
			c. Acting in Concert: 
				i. multiple Ds engaged in the same activity and doing it together
				ii. must have mutual agreement to engage in tortious activity (ie: drag 					racing)
				iii. all Ds are liable, even if only one D was known to cause injury
			d. Alternative Liability 
				i. Elements:
					a. when two (or more?) D’s are negligent
						BUT
					b.it is uncertain which one caused the injury
						THEN
					c. each D is jointly and severally liable for the entire harm unless 					a D can show his act did not cause the harm
				ii. Different than acting in concert b/c here the Ds are independent actors
				iii. Burden is shifted to D to exculpate themselves
				iii. All Ds must be negligent to invoke AL 
			e. Market Share Liability
i. Each D is severally liable for the amount of P’s damages, proportional to his share of the market when the product was distributed
ii. Applicable when manufacturers acting in a parallel manner produce an identical generically marketed product, which causes injury many years later
iii. P must bring in all Ds that had a substantial market share
iv. 2 types:
	a. Local market share theory
		i. more research
		ii. more narrow
	b. National market share theory
		i. less research (ie: more feasible)
		ii. more broad 
			a. harder for D to exculpate himself
			b. more Ps can recover
v. Almost exclusive to DES cases
vi. Some courts will not allow Ds to exculpate themselves via proof that their product was not the one that caused P’s injuries (Summers)
	C. Proximate Cause
			a. 3 cases that raise proximate cause issues:
				i. unforeseen harm
				ii. unforeseen manner
				iii. unforeseen P
			b. 2 concepts to keep in mind:
				i. foreseeability
				ii. remoteness or indirectness
			(ie: the further down the chain of events and more attenuated from the initial 				cause, the less foreseeable the injury, and t/f P is less likely to establish that D 				was responsible)
		1. Unexpected Harm
			a. Direct Consequences test (Polemis): 
				i. D is liable for all harm that is directly caused
				ii. test: remoteness/closeness in time and space, NOT foreseeability
				iii. if act causing damage is foreseeable, then exact type or extent of 					damage does not have to be
			b. Foresight test (Wagon Mound): 
				i. liability limited to what was foreseeable
				ii. type of harm matters (ie: type of actual injury must fall under 						foreseeable risk of original negligence – harm w/i the risk)
				iii. Application: Characterize the foreseeable risk broadly, if you are the 					P; narrowly, if you are D
			c. Harm w/i the Risk: 
				i. Restatement: 
					a. D’s liability is limited to those physical harms that result from 						the risks that made D’s conduct tortious (ie: the negligent aspect 						of his conduct) 
					b. No liability where harm arises from an entirely different 						hazard than that created by D’s negligence
	ii. Linking principle: Even if D’s conduct was a “but for” cause of injury, D is not liable unless D’s negligent act increases the chances of such harm occurring in general (ie: speeding does not increase the probability of trees falling on trolleys - Berry v. Sugar Notch Borough)
			d. Eggshell P rule (Benn v. Thomas)
				i. type of harm must be foreseeable, but extent does not have to be (ie: D 					is liable for the full extent of the harm, even if unforeseeable)
				ii. applies to preexisting physical or mental conditions
				iii. Application: characterize D’s acts as creating a foreseeable risk of 					(initial) physical injury to P, physical injury occurs, the extent of the 					harm is then irrelevant
			e. Secondary Harms
				i. D is liable for secondary harms that result from
					a. “normal consequences” (ie: medical neg. is a “normal 						consequence” of neg.)
					b. “normal efforts” (ie: rescue is a “normal effort” of neg.)
		2. Unforseen Manner
a. 3 types of cases:
	i. intervening cause but the result is foreseeable (ie: proximate cause)
	ii. intervening cause but the result is within the scope of risk created 		(ie: proximate cause)
	iii. intervening cause and result is unforeseeable or outside the scope of 	risk created (ie: not the proximate cause, superseding cause)
			b. Superseding Causes
				i. Restatement: 
					a. a negligent D
					b. whose conduct creates or increases the risk of a particular 						harm 
						AND
					c. is a substantial factor in causing that harm
					d. is not relieved from liability by the intervention of another 						person
						EXCEPT
					e. where the harm is intentionally caused by the third person 
						AND
					f. is not w/i the scope of risk created by D’s conduct
						BUT
					g. such tortious or criminal acts may in themselves be							foreseeable and so w/i the scope of risk created
		3. Unexpected Victim
			a. Palsgraf v. Long Island R.R. Co. (Cardozo v. Andrews)
			i. Duty:
			a. C: only to foreseeable plaintiffs
			b. A: duty to the world
			ii. Breach:
			a. C: D cannot breach a duty to P if he is not foreseeable 					and the harm was not a foreseeable risk of D’s conduct
		iii. Proximate cause:
			a. A: Foreseeability is a malleable concept.  If P and his 					injury were at least remotely foreseeable the proximate 					cause issue should go to the jury
			b. Rescue (Restatement):
i. Not a superseding cause if:
	a. it is a normal consequence of a situation created by D’s 	negligent conduct, which has been a substantial factor in 	bringing about the rescue
	ii. D’s negligent conduct threatens harm to another’s person, 	land, or chattels, and it is the normal efforts of the other or a 	third person to avert the threatened harm 
		OR
	iii. D’s conduct created a danger only to himself, and at the time 	of such conduct he should reasonably anticipate that others 	might attempt to rescue him from his self-created peril

II – Defenses
	A. P’s Fault
		1. Contributory Negligence
			a. P barred from recovery if also at fault
			b. Limitations:
				i. more relaxed std. of care
				ii. role of jury (ie: jury would ignore instructions and simply reduce 					recovery)
				iii. last clear chance (ie: even if P was negligent, if D still had the last 					opportunity to avoid the injury, then P would not be barred from 						recovery)
				iv. imputing P’s negligence only in derivative suits								a. (ie: decedent's neg. in causing own death will be imputed to 						family survivors trying to sue)
					b. (ie: victim neg. in causing own injuries will be inputed to 						bystander suing for emotional distress)
				v. defense only in cases of negligence (ie: not recklessness)
		2. Comparative Negligence:
			a. Rule of fault apportionment 
			b. P’s recovery is reduced by the amount of P’s fault
		c. adopted by vast majority of jurisdictions
		d. Types:
			i. Pure (ie: if P was 90% at fault, he recovers 10% of the damages)
			ii. Modified: 
				a. P can recover as under pure system, as long as:
					i. Modified I: P’s fault < D’s fault (“not as great as)
				ii. Modified II: P’s fault ≤ D’s fault (“ no greater than”)
		e. Comparative contribution
			i. Joint and several liability: when one D is insolvent, then remaining D 			take up the loss
			ii. Several liability: insolvent D’s portion is allocated to all parties, 				including P
			f. Notes:
				i. Some bar recovery if P’s conduct was a serious violation of the law  					and his injuries were a direct result of that violation (Barker v. Kallash)
				ii. Restatement: P is not barred just b/c at the time he was committing a 					tort or crime
				iii. Fritts v. McKinne: history of substance abuse irrelevant to claim of 					med. neg., even though drunk when got into accident, but relevant to 					damages b/c of its effect on probable life expectancy
		3. Avoidable Consequences
			a. rule of causal apportionment (ie: addresses damages, but not liability)
			b. P cannot recover for negligently inflicted damages that she could have 					avoided or minimized by reasonable care
			c. 2 distinct injuries (ie: orig. injury from car accident; aggravated injury from 				failure to take antibiotics as prescribed)
			d. P has a responsibility to mitigate damages
			e. Exception:
				i. P under no duty to undergo treatment that involves a “recognized risk”
				ii. risk does not need to be significant or probable 
		4. Anticipatory Avoidable Consequences (ie: not wearing seat belt or helmet)
			a. current debate of whether or not it should bar recovery
			b. under traditional contrib. neg. did not bar recovery 
			c. compar. neg. approaches:
				i. inadmissible
				ii. reduction of damages by small amount (ie: 5%)
				iii. full reduction
	B. Assumption of Risk
		1. Express Agreements	
a. not a true defense (ie: defeats prima facie case of neg.)
	b. P gives explicit written or oral permission to release D from an obligation of 		reasonable care 
	c. Language must be:
		i. clear
		ii. unambiguous
			d. Minority view: Public policy reasons may prevent enforcement (Hanks v. 				Powder Ridge)
	i. Tunkel factors: 
		a. business type suitable for public regulation
		b. public service of practical necessity
		c. service available to any member of public
		d. unequal bargaining power
		e. adhesion contract w/ no “out” provision based on increased 			fee
		f. P under control of D, subject to risk of carelessness
	ii. considers totality of circumstances against bg of social expectations
e. Majority view: P cannot recover
f. Most courts: gross neg. and recklessness may never be disclaimed by agreement
		2. Implied A/R
			a. Primary:
				i. not a true defense (ie: defeat prima facie case of neg.)
				ii. limited duty applies
				iii. Murphy v. Steeplechase Amusement Co.
					a. “the timid should stay at home”
					b. risk of falling was the very hazard invited and foreseen
					c. would be different if dangers were obscure, unobserved, or so 						many that the game was too dangerous to be continued
				iv. Sports:
					a. Spectator: stadium duty is fulfilled by providing protection 						where danger is greatest (ie: behind home plate)
					b. Participant:
						i. duty to avoid intentionally or recklessly injuring 							another (Knight) 
						ii. ordinary negligence applies according to the customs 							of the game (Lestina)
			b. Secondary:
				i. True defense (ie: asserted after P has estab. prima facie case of neg.)					ii. Comparative Assumption of Risk: 
					a. D must establish elements
					b. then analyze whether A/R is reasonable or unreasonable
					c. this takes on character of comparative neg. 
						i. if reasonable, then no comparative neg. by P
						ii. if unreasonable, then P’s recovery will be reduced by 							his % of fault
				ii. Elements:
					a. knowledge of the risk
			b. appreciation of the risk
			c. voluntary exposure to the risk
				ii. Elements tested by a subjective std.
			c. Firefighter’s Rule
				i. Limited duty
				ii. Jurisdictional approaches:
					a. Levandski v. Cone: 
						i. rule of premises liability (ie: firefighters and police 							officers are licensees)
						ii. duty only to not injure wantonly or recklessly
					iii. not expanded to non-landowners
					iv. P is not barred if P was injured by the CONDUCT of 						D, rather than a condition of the land 
					b. Roberts:
						i. no recovery for injuries sustained as the result of the 							neg. that gave rise to their emergency duties
						ii. rule does not apply to volunteer firemen
					c. Zanghi: no recovery when injured by hazards from risks that 						existed b/c of the position for which they were hired

III – Strict Liability
	A. Traditional
		1. Rylands v. Fletcher:
			a. Blackburn Test: 
				i. D who brings and keeps anything on his land likely to do mischief if it 					escapes, must keep it in at his peril
				ii. D is prima facie answerable for all the damage which is the natural 					consequence of its escape
				iii. Exceptions:
					a. act of God
					b. P’s fault
					c. person in public (ie: being in traffic has inevitable risk)
			b. Cairns Test: strict liability for non-natural use of land (ie: non-customary)
				i. under Blackburn test, D is liable for anything that escapes from an  					artificial thing that D brought and kept on his land
				ii. under Cairns test, even an artificial thing (ie: a pond that overflows 					onto P’s land from rainfall) may be deemed “natural use” and t/f D will 					not be liable
			iii. Turner v. Big Lake Oil: if s/t is natural or necessary and common use 				of the land, and necessarily w/i the contemplation of the state and its 				grantees when grants were made, then not strictly liable (ie: landowner 				building a reservoir in land subject to droughts)
		2. Hay v Cohoes: Pub. policy that the right to undisturbed possession of property 				outweighs the right to a particular use (ie: right to dig a canal)
		3. Sullivan v. Dunham:
			a. extends Hay rule to encompass protected interest of human life
			b. distinction b/t intentional and accidental explosions
				i. intentional = strict liability
				ii. accidental = negligence, but not SL
	4. Indiana Harbor Belt R.R. v. American Cyanamid: distinction b/t “activities” v. “act” 			a. “activities”: continuing practice that D might engage in - analyzed in strict 			liability
		b. “act”: isolated occurrence conveying conduct - term of neg. liability
		5. Prima facie case:
			a. abnormally dangerous activity? (instead of duty)
			b. did D engage in the activity? (instead of breach)
			c. causation
			d. damages
			e. defenses
		6. Abnormally dangerous activity (Restatement): 
			a. An actor who carries on an abnormally dangerous activity is subject to 					strict liability for physical harm resulting from the activity.
			b. An activity is abnormally dangerous if:
				i. the activity creates a foreseeable and highly significant risk of 					physical harm even when reasonable care is exercised by all actors						AND 
				ii. the activity is not one of common usage
		7. Affirmative defenses:
a. Comparative Responsibility (Restatement): If P has been contributorily negligent in failing to take reasonable precautions, P's recovery is reduced in accordance with the share of comparative responsibility assigned to P
	B. Product Liability
		1. History:
		a. Winterbottom v. Wright: privity must exist for P to recover
			b. MacPherson v. Buick Motor Co.:
			i. Eliminated privity requirement 
			ii. Manufacturer owes a duty if:
				a. a thing of danger (ie: reasonably certain to place life and limb 					in peril when negligently made)
		b. added knowledge that the thing will be used by persons other 	than the purchaser and used without new tests,
			iii. Proximity and remoteness ought to be considered in evaluating 				liability (ie: independent cause will often intervene to make neg. cause 				imminent danger, but this does not mean it’s a superseding cause)
			c. Escola v. Coca Cola Bottling Co. of Fresno
i. Using RIL is “needlessly circuitous” (ie: using neg. as basis of liability, but rule approaches SL)
ii. Instead, manufacturer is strictly liable when: 
	a. an article he has placed on the market
	b. knowing that it is to be used without inspection
	c, proves to have a defect that causes injury to a human being
iii. SL policy rationales:
				a. Deterrence/risk reduction (ie: placing liability “where it will 					most effectively reduce the hazards inherent in defective 						products that reach the market)
				b. Loss spreading (ie: shifting the loss to the party who can best 					insure and spread the loss among users of the product)
	c. Justice/fairness (ie: consumer no longer has the means to 	investigate a product’s soundness, and has been led to be 	confident in manufacturers’ ability to produce a safe product)
	d. SL extended to:
		i. bystanders b/c they can protect against risks even less so than 				consumers (Elmore v. American Motors)
		ii. anyone in commercial chain of distribution, not just manufacturers			 (Vandermark v. Ford Motor)
		iii. lessors of products (ie: car dealer leasing car)
	e. SL exceptions:
		i. sellers of used goods (Tillman v. Vance Equipment)
		ii. government contractors (Boyle v. United Technologies)
				iii. financiers of sales transactions








		2. Prima facie case:


		3. Tests for defectiveness (2nd prong):


		4. Restatement (2nd): Manufacturer or seller liable for products sold in a 	“defective 			condition unreasonably dangerous” to users or consumers who are injured by product
5. Restatement (3rd):
	i. D engaged in the business of selling or otherwise distributing products 	who 		sells or distributes a defective product is subject to liability for harm to persons 	or property caused by the defect
	ii. 3 types of defects:
		a. Manufacuring Defects:
		i. Restatement: 
			a. product departs from its intended design 
			b. even though all possible care was exercised in the  				preparation and marketing of the product
		ii. Defect determined via comparison (ie: product to those in its 			line)
		iii. True SL
	b. Design Defects	
			i. Restatement:  
	a. when the foreseeable risks of harm posed by the  product 
	b. could have been reduced or avoided 
	c. by the adoption of a reasonable alternative design 
	d. by the seller, other distributor, or a 	predecessor in the commercial chain of distribution
					AND
				e. the omission of the alternative design renders 	the				product not reasonably safe 
			ii. RAD Balancing Test:
				a. magnitude and probability of risk
				b. instructions and warnings accompanying the 	product				c. nature and strength of consumer expectations, 				(including expectations based on marketing)
				d. relative advantages and disadvantages of the 				product and its alternatives (ie: longevity, maintenance, 				repair, aesthetics, range of consumer choice)
				[e. P’s burden to estab./prove] 
					iii. Exceptions:
						a. Irreducible Unsafe Product:
						i. Products w/ known dangers, but no RAD
						ii. D liable if risks so outweigh utility so as to 							constitute a defect (O’Brien v. Muskin)								iii. Restatement: “manifestly unreasonable 							design”
					b. Malfunction Theory (res ipsa):
						i. defect may be found w/o proof of a 								specific defect if incident 
							a. was of a kind that ordinarily occurs as 							as a result of product defect										AND
							b. was not solely the result of causes 								other than product defect existing at 								time of sale or distribution
					iv. Notes:
						a. Drisonstok v. VW: similar risk utility profile 								necessary (ie: can't compare a microbus w/ a compact 							car)
b. O’Brien: evaluation of utility of a product involves the relative need for that product (ie: product that fill a critical need and can be designed only one way should be viewed differently from a luxury item)
						c. Camacho v. Honda Motor Co.
i. Crashworthiness doctrine: 
	a. manufacturers should anticipate that 	the product will be in an accident	b. they must design in a way that's 	reasonably safe for such foreseeable 	collisions to minimize the injurious 	effects
	c. D liable if defect causes/enhances 	injuries (defect does not have to cause 	accident)
ii. Role of “open and obvious” dangers in consumer expectations test and risk utility test
				c. Safety Instructions and Warnings
					i. Restatement:
			a. foreseeable risks of harm posed by the product 				b. could have been reduced or avoided
			c. by the provision of reasonable instructions or					warnings 
			d. by the seller, other distributor, or a predecessor in 				the commercial chain of distribution
							AND
						e. the omission of the instructions or warnings renders 							the product not 	reasonably safe
					ii. Adequacy of the Warning (factors):
						a. adequately indicate scope of danger
b. reasonably communicate the extent or seriousness of the harm
c. physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger (ie: prominence)
d. a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 
e. means to convey the warning must be adequate 
	f. Addresee: must be addressed to the ultimate user of 		the product
		 i. unless child, then to the parent

					iii. Heeding Presumption
						a. used in causation stage
b. D will always argue that even if warning was sufficient, P still would not have heeded it
c. P is presumed that he would have heeded the warning if it were sufficient
d. works like SL
iv. Notes:
	a. Sophisticated user doctrine: no duty of warning 		when the class of users are sufficiently knowledgeable 		that they already know or appreciate the danger
						b. Warning/design interplay: adequate warnings do not 						defeat design defect claims
 						c. Affirmative consumer misuse: taking affirmative 							steps in contravention of warnings and causing own 							injury defeats any claim that the product has a design 							defect
						d. Allergies: no duty to change design, unless number of 						injuries is substantial
						e. Hood v. Ryobi America Corp.
	a. need not warn of every mishap or source of injury that could conceivable occur (ie: encyclopedic warning) 			
	b. too much detail = decreased effectiveness of warning
						f. Prescription Drugs (State v. Karl)
								i. comparative contrib. among is adequate to 								address issues of liability among physicians and 								drug companies
							ii. subject to the same duty to warn consumers 								about the risks of their products as other 									manufacturers
	iii. Restatement: a prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to it foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients.
						 g. Vassallo v. Baxter Healthcare Corp.
i. Learned Intermediary Doctrine: Manufacturers are excused from warning patients who receive the product when the manufacturer properly warns the prescribing physician of the product’s dangers
h. Post-Sale Warnings:
i. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property
ii. Those who would benefit from the warning can be identified and are likely unaware of the risk
iii. warning can effectively be communicated to and acted upon by recipients
	AND
iv. risk of harm is sufficiently great to justify the burden of providing a warning
		6. Barker Test
			i. 2 Prongs:
				a. Consumer Expectation Test:
					i. Product failed to perform as safely as an ordinary consumer 						would expect when used in an intended or reasonably 							foreseeable manner
					ii. Based on everyday experiences when the min. safety of a 						product is w/i common knowledge of lay juror (ie: car exploding 					while idling)
					iii. Used for simple products
iv. Good for manufacturing defect & rarely used for design defect
v. Expert witnesses may not be used
b. Risk Utility Test
i. Through hindsight the product’s design embodies “excessive preventable danger” (ie: the risk of danger inherent in the design outweighs the benefits)
ii. Factors considered:
	a. gravity of danger posed by challenged design
	b. likelihood that such danger would occur
	c. mechanical feasibility of safer alternative design
	d. financial cost of improved design
	e. adverse consequences to the product and consumer that would result from alternative design
iii. Used for more complex products
iv. Good for design defect
v. Expert witnesses used
ii. Burden on D
iii. Cronin
a. D liable if product was used in intended manner
b. D liable if product was used in an unintended manner that was reasonably foreseeable (ie: chair as stepstool)
		7. Misuse
			a. D can use P’s misuse
				i. At top of case 
					i. P misused the product and there was no defect in the first place 					(ie: screwdriver as toothpick = unreasonably foreseeable use and 						unintended use, t/f no defect)
				ii. Proximate cause analysis
					a. even though type of injury was foreseeable, P's conduct in 						using the product in this way was so egregious that it was a 						superseding cause (ie: so grossly misused that it broke the chain 						of causation)
				iii. W/ respect to affirmative defenses: 
					a. P's misuse was negligent and can be used in comparative 						responsibility framework to reduce recovery
		8. Defenses
			a. Comparative Responsibility
				i. Sanchez
	a. consumer has no duty to discover or guard against a product defect
b. conduct other than mere failure to discover or guard (ie: p's negligence) is subject to comparative responsibility
c. consumer must act reasonably and take reasonable precautions regardless of a known or unknown product defect
			b. Assumption of Risk
			c. State of the Art:
	i. manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold
					ii. burden is on D
	iii. Alt. definitions:
						a. industry custom or industry practice
						b. safest existing technology
						c. cutting edge technology
						d. product risks whether known or reasonably knowable
			d. Other Affirmative Defenses
i. disclaimers and contractual waivers: do not bar or reduce otherwise valid products liability claims giants sellers or other distributors of new products for harm to persons
ii. statutes of repose: 
	a. similar to statutes of limitations 
	b. time begins to run when product is first sold (rather than when 	claim accrued)


IV – Damages 
		1. Goal: return P as closely as possible to his condition before the accident
		2. Must measure harm in terms of past and future

	A. Compensatory Damages
1. Two types:
	a. Economic damages
		i. Lost earnings
		ii. Medical expenses
	b. Non-economic damages
		i. Pain and suffering 
			a. Physical pain derived from the trauma of the accident, medical 			treatment, rehabilitative process, etc.
			b. Mental or psychological suffering P feels b/c of his condition
2. Considerations:
a. Life expectancy
b. Work life expectancy
c. Inflation
d. Interest rate
e. Discount rate
f. Taxation
g. Lump sum vs. periodic payments
h. Single judgment rule
i. Attorney’s fees
j. Cognitive Awareness (non-economic)
k. Loss of enjoyment of life (non-economic – daily activities or P’s interests)
3. Problems:
	i. present value (ie: future costs or wages)
	ii. wage or cost inflation
	iii. death cases:
		a. Survival actions: Estate sues on behalf of decedent
		b. Wrongful death: Decedent’s beneficiaries sue for their own losses.
		4. Cases:
			a. Seffert v. L.A. Transit Lines (bus accident)
				i. D’s superior knowledge is not a prerequisite for applying RIL
			b. McDougald v. Garber (sugery  brain damage and coma)
	
	B. Punitive Damages
		* Rundown: Taylor = prima facie case, Dissent = counter-arg to awarding pun. dam, 			Gore Guideposts = even if jury awards pun. dam, arg for limiting amount
		
		1. Purposes:
			a. to punish D
			b. to make an example of D
			b. as a gap filler when D would not face any criminal liability
			c. when D may be particularly wrongful
		2. Jury has total discretion in determining availability/amount	
		3. Considers D's wealth when determining amount	
		4. Comparative fault does not reduce punitive damages
		5. Taylor v. Superior Court
			a. Something more than the mere commission of a tort is required for punitive 				damages (ie: malice, oppression, fraud)
			b. New Std: negligence + 
				i. conscious and deliberate disregard for interests of others
			c. No intent to harm necessary
			d. Raises burden of proof to "clear and convincing evidence"
				i. b/t "beyond a reasonable doubt" and "preponderence of the evidence"
				ii. effect: limiting the more broad std of neg. plus
			e. Dissent: 
i. Unjust Enrichment 
	a. Con: P already recovered for compensatory damages 
	b. Pro: will help increase deterrence
ii. Double Punishment
	a. Con: Criminal law will already punish wrongdoers
	b. Pro: serves as a gap for D's who will not be punished 			criminally
iii. D’s Wealth
	a. Pro: financial standing important in order to make sure 		deterrence goal is effectuated
iv. Ineffective Deterrent
	a. Con: where crim system is regularly and effectively informed 		the deterrent will be futile 
	b. Pro: drunk driving is criminal, yet still happens.  This will 	help deter b/c money talks
v. Insurance
	a. Con: insurance is void w/ pun. dam. and they will not pay
vi. Comparative Fault
	a. Con: P guilty of willful misconduct may not recover against 		neg. D
		6. State Farm Mutual Automobile Insurance Co. v. Campbell
			a. Gore Guideposts (to limiting punitive damages):
				i. Degree of reprehensibility of conduct
					a. Factors:
						i. physical v. economic harm
						ii. reckless disregard/indifference
						iii. financial vulnerability of P
						iv. repeated actions v. isolated incident
						v. accidental v. intentional (ie: malice, deceit, trickery) 
				ii. Dispartity or ratio of pun. dam. to actual and potential compen. dam.
					a. Recommends single-digit ratio (ie: max of 1 to 9) 
					b. Presumption against an award w/ higher ratio
				iii. Sanctions for comparable conduct (ie: diff. b/t pun. dam. and civil 					penalties awarded in similar cases)
7. Notes:
	a. Constitutional Limits on pun. dam. (ie; 14th Amend)
	b. When D dies: most states deny recovery of pun. dam. from the estate of a 		deceased D
	c. When P dies: ?
	d. Maritime Law: max 1 to 1 ratio for pun. dam.
	e. Serial Damages:
		i. could risk leaving later victims w/o recovery
		ii. risk of crushing liability
	f. Why should P get damages meant to deter conduct? Some states require that P 	share any pun. dam. w/ the state (ie: placed in cancer research fund)
				

V – Insurance
	A. 3rd party insurance: Protecting oneself from liability against 3rd parties
	B. 1st party insurance: Protecting oneself against one’s own losses
		1. Collateral Source Rule
			a. Rule:
				i. Where P is compensated for his injuries by some source independent of 				D (ie: med. insurance), P is still entitled to full recovery against D
 			b. Con: windfall to P/unjustly enriched
			c. Pro: 
				i. D should not get a windfall from P’s foresight to secure insurance
				ii. Encourage independent collateral sources (ie: obtaining insurance)
		2. Subrogation
			a. Rule: The right of the collateral source (ie: insurance company) to recover 				what it has paid to P when P recovers against D
			b. 3 possibilities:
				i. Collateral source rule w/ no subrogation (Arambula v. Wells)
				ii. No collateral source rule
				iii. Collateral source rule w/ subrogation (Frost v. Porter Leasing Corp.)
			c. Arambula v. Wells:
				i. 
			d. Frost v. Porter Leasing Corp.:
				i. Insurer has no right, in the absence of subrogation clause, to share in 					the insured’s recovery against D
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