Intentional Torts-
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· Prima Facie Case of Intentional Tort

· 1) Act 

· 2) Intent and 

· 3) Causation

· 1) Act

· A volitional movement on (’s part

· Convulsions or other involuntary muscle spasms are not acts.

· “external manifestation of the actor’s will.”

· Failure to act can not establish an intentional tort

· 2) Intent

· May be either Specific or General Intent

· Specific Intent

· His GOAL in acting is to bring about the consequences

· General Intent

· He KNOWS WITH SUBSTANTIAL CERTAINTY these consequences will result

· 3) Causation

· The conduct of the ( is a substantial factor in the bringing of the injury
· Substantial Factor test – D's intentional harm must legally cause P's harm OR set in motion the ultimate cause of P's harm 

· Extended Consequences – When D completes an intentional tort, then he is liable for ALL resulting harm, even the unexpected harms to additional third parties.

· Garratt v. Dailey: little boy pulls chair out from under woman

· When a person has knowledge to a substantial certainty that harmful or offensive contact will result from a certain action, a battery occurs if that action is taken even if there is no intent to cause harm to another.

· The Intentional Torts

· 1) Assault

· 2) Battery

· 3) False imprisonment

· 4) Intentional infliction of emotional distress (IIED)

· Prima Facie Case of Assault
· 1) ( acted and

· 2) intended to cause 

· 3) a reasonable apprehension of Immediate harmful or offensive contact to the (’s person

· 4) Causation in that the (’s apprehension must have been legally caused by the (’s act or something set in motion thereby, either directly or indirectly

· Prima Facie Case of Battery
· 1) An Act by the ( 

· 2) that brings about harmful or offensive contact to the (’s person

3) where the ( intended to cause the harmful or offensive contact  (offends a reasonable person’s sense of personal dignity)

· 4) Causation in that the harmful or offensive conduct must have been legally caused by the (’s act or something set in motion thereby, either directly or indirectly
· Prima Facie Case of False Imprisonment
· 1) Words or acts by defendant intended to confine plaintiff,

· 2) Actual confinement,

· 3) awareness by plaintiff that he or she is being confined or plaintiff is harmed (some jurisdictions). And,

· 4) Does not consent
· Prima Facie Case of IIED
· 1) An Act by (
· 2) Defendant engages in extreme and outrageous conduct  (That would offend a reasonable person)

· 3) And intentionally (or recklessly) causes
· 4) Severe emotional distress to the plaintiff

· Pickard v. Barry Pontiac-Buick put his finger on the camera she was holding

· 1) an assault required an act which puts a person in reasonable fear of imminent bodily harm.

· 2) Battery occurs when a person intentionally causes an offensive bodily contact with another person, which includes contact with an object connected with that person.

· Wishnatsky v. Huey Huey closed the door pushing Wishnatsky back into the hall.

· A person commits and offensive contact battery if he acts with an intent to cause a harmful or offensive contact with another person, and his act directly or indirectly causes a contact with another person which would offend a reasonable sense of personal dignity.

Lopez v. Winchell’s Donut House: A donut shop clerk voluntarily joined to clear name, false imprisonment?

· False Imprisonment required confinement against a person’s will which may be effected by physical force, a threat of focre, or the assertion of authority, but not by moral pressure or threat of future action.

· Womack v. Eldridge IIED and child molestor
· A person may recover for emotional distress absent physical injury if the distress was severe and resulted from conduct which was outrageous and intolerable and either intentional or reckless.

· Defenses to Intentional Torts

· Consent

· Self-Defense

· Protection of Property

· Necessity

· Consent

· A ( is not liable for an otherwise tortuous act if the plaintiff consented to the defendant’s act. Consent may be given expressly; it may also be implied from custom, conduct, or words or by law.
· Consent can be express or implied

· The Doctrine of Scope of consent.

· If you consent and then the act goes outside the scope of consent, then it would be liable for tort.

· Self-defense

· When a person has reasonable grounds to believe that hi is being, or about to be attacked, he may use such force as is reasonably necessary for protection against the potential injury.
· 1) D must have acted honestly in using force;

· 2) D’s fears were reasonable under the circumstances;

· 3) D used reasonable means.

· Can only use a force that reasonable appears to be necessary to prevent the harm.

· Protection of property

· Rule: “…there is no privilege to use force calculated to cause death or serious bodily injury to repel the threat to land or chattels unless there is also a threat to the D’s personal safety as to justify a self-defense…” further one may not use indirect deadly force such as a trap or loaded spring gun when such force could not lawfully be directed used against a mere trespasser.

· One may use reasonable force to prevent the commission of a tort against her 

· 1) Request to desist is usually required and must precede the force unless the circumstances make it clear that the request would be futile or dangerous

· 2) Defense of property is limited to preventing the commission of a tort.

· 3) whenever an actor has a privilege to enter upon the land of another because of necessity, right of reentry, etc. that privilege supersedes the privilege of the land possessor to defend her property

· 4) one may use reasonable force to defend property however, she may not use force that will cause death or serious bodily harm

· Necessity

· Where the interference is reasonable ad apparently necessary to avoid threatened injury from a natural or other force and where the threatened injury is substantially more serious than the invasion that is undertaken to advert it.
· Two questions courts will consider

· 1) what conditions trigger a privilege of necessity?

· 2) should the privilege be “incomplete” or absolute”

· Ex. Of Absolute defenses

· Acts of God

· Emergency situation with no time to deliberate

· Rule:

· To trigger Privilege of necessity

· 1) defendant must face necessity

· 2) the value of the thing preserved must be greater than the harm caused.

· Hart v. Geysel Cartwright (P) dies as a result of a blow he received in an illegal prize fight he engaged in with Geysel

· One who consents to particular consent has no right to recover damages for an injury he sustains when another acts on that consent.

· Majority rule pg 932:

· When consent to mutual combat out of anger, both are liable to the other to recover damages

· Minority rule pg 932:

· Relief is denied if there is mutual consent in anger, when no excessive force.

· Holding:Create own rule since there was no anger here: No Tort. 

· when consent, no relief. Relinquished right to bodily integrity if consent to a fight. a person should not profit from illegal activity.

Courvoisier v. Raymond: Self  Defense, mistakenly shoots cop thinks a rioter

A person has a privilege to use self defense when he erroneously, but reasonable, believes another is about to attack him

· Katco v. Briney a spring gun in his unoccupied farm house

· There is no privilege to use force calculated to cause death or serious bodily injury to repel the threat to land or chattels unless there is also a threat to the defendant’s personal safety as to justify self defense pg 940

· Vincent v. Lake Erie Transportation Co During storm, ship thrown against a dock, damaging dock.

· damage to another’s property due to a private necessity requires compensation for the actual harm caused. Private necessity a partial defense

· Negligence: Prima Facie Case

· 1) Duty

· A defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others. (General Duty)

· 2) Breach of Duty

· A defendant breaches that duty when, judged from the perspective of a reasonably prudent person in the defendant’s position, the defendant fails to act with reasonable care in creating an unreasonable risk of harm to another.

· 3) Causation

· - Cause in fact or actual cause

· - Proximate cause

· 4) Damages

· Hammondtree v. Jenner

· Topic: When should unintended Injury Result in Liability? Strict Liability v. Negligence

· Rule: The liability of a driver, suddenly stricken by an illness rendering him unconscious, for injury resulting from an accident occurring during that time must rest on principles of negligence, and not absolute liability.

· Vicarious Liability

· Employer Employee Vicarious Liability

· Doctrine of Respondeat Superior

· “Under the doctrine of respondeat superior, employers are vicariously liable for torts committed by employees while acting within the scope of their employment”
· “Scope of employment:”: Birkner test
· 1)“…the employee’s conduct must be of the general kind the employee is hired to perform, not a wholly personal endeavor…”

· 2)“…the employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment…”

· 3)“…the employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest…”

· Whether an employee is acting within the scope of her employment is ordinarily a question of fact (Jury Determine Question of Fact)

· Christensen v. Swenson 

· Topic: Vicarious Liability and Employer Employee Relations, security gaurd

· Rule: Birkner Test

· Apparent Agency

· As a general rule, a principle may be held liable for the acts of its agent that are within the course and scope of authority

· Apparent agency exists if the following elements are present:

· 1) a representation by the purported principal;

· 2) a reliance on that representation by a third party; and

· 3) a change in position by the third party in reliance on the representation.

· Restatement Test for Apparent Agency

· Just need reasonable belief that the services are being rendered by the employer or his servants for liability to exist.
· a much laxer standard for establishing Apparent Authority
· Non-delegable Duty (Restatement)
· Some duties are non-delegable to independent contractors.  

· Therefore, the employer of an independent contractor IS vicariously liable for work that involves a peculiar risk if the contractor fails to take appropriate precautions in light of the risk. Pg. 29, note 5

· Roessler v. Novak

· Topic: Vicarious Liability and Apparent Agency, Independent contractor in hospital

· Rule: Apparent agency 3 elements test

· Breach is a question of fact: usually for the Jury

· Negligence

· General definition:

“Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.” Restatement (Second) of Torts § 282

· Negligence refers to both the cause of action and the conduct in question.

Negligence: Prima Facie Case

· 1) Duty

· (For now) a defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others.

· 2) Breach of Duty

· A defendant breaches that duty when, judged from the perspective of a reasonably prudent person in the defendant’s position, the defendant fails to act with reasonable care in creating an unreasonable risk of harm to another.

· 3) Causation

· - Cause in fact or actual cause

· - Proximate cause

· 4) Damages

· Questions to Answer when Determining Breach

· What is reasonable care?

· kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of the case, and such as is necessary to guard against probable danger.
· Ordinary Care does not involve forethought of extraordinary peril.
· Balancing Test: Hand Formula B<PL is negligence. When Burden is greater than loss, then reasonable car

· Absent a reasonable excuse, the failure to take reasonable steps to prevent unreasonable risk is negligence
· Substantial Foreseeable Risk
· Community Expectations
· What is the reasonably prudent person?

· A hypothetical person who exercises "those qualities of attention, knowledge, intelligence and judgment which society requires of its members for the protection of their own interest and the interests of others."
· How do judges and juries influence meaning of reasonable care?

· Judges are charged with determining matter of law

· Juries are charged with determining matter of fact

· Negligence is a Mix of law and fact

· What’s the role of custom in establishing reasonable care?

· When proof of a customary practice is coupled with a showing that it was ignored and that this departure was a proximate cause of the accident, it may serve to establish liability.

· Can be used as a sword or a shield

· sword by plaintiffs

· shield by defendants

· Deviation from a relevant safety custom can serve as evidence of negligence, but is not conclusive

· Compliance with a relevant safety custom can serve as evidence of due care, but is not conclusive
· Custom must be relevant to the case

· What’s the role of statutes in establishing reasonable care?

· The unexcused omission of statutory signals in negligence in itself (Negligence Per Se).
· Violation of a statute is not automatically considered negligence if there is a good reason to depart from the dictates of the statute. “Good Reason Principle” 
· Brown v. Kendall 2 dogs fighting unintentionally poke other man in eye.

· Fault Principle Need Ordinary Care
· What constitutes ordinary care will vary with the circumstances of cases. In general, it means that kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of the case, and such as is necessary to guard against probable danger.
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· Adams v. Bullock Child shocked with wire over railway
· Topic: Negligence, What is Reasonable Care?

· Judge Cardoza

· Ordinary Care does not involve forethought of extraordinary peril.

· Foreseeability, and Burden of Precaution

· Balancing approach- Hand formula

· A defendant is negligent when defendant fails to take precaution B and B < PL, where B is the burden of taking adequate precautions, P is the probability of injury, and L is the expected harm, and the party fails to take the precautions, B.  

· When  B > PL, defendant is not negligent for failing to take precaution B.
· Us v. Carroll towing Tug tied to barge breaks when readjusted lines in a negligent way
· Topic: Negligence balancing approach to reasonable care

· Judge L Hand

· Absent a reasonable excuse, the failure to take reasonable steps to prevent unreasonable risk is negligence. Hand Formula B<PL is negligence
Reasonably Prudent Person

· A hypothetical person who exercises "those qualities of attention, knowledge, intelligence and judgment which society requires of its members for the protection of their own interest and the interests of others." Restatement (Second) Torts, §283(b)

· Exceptions to reasonably prudent person test

· A Blind person will be against the reasonable prudent blind person

· Small children engaging in child like activities

· Traditionally Children have been held to a blended standard- one that recognized their age and abilities, but also invoked an objective component: children must exercise the care that a reasonable child of their actual age, intelligence, and experience would exercise

· Individuals at a higher level held to higher standard

· NOT AN EXCEPTION: controversy in children doing adult like activities and Mental Deficiencies

· Bashi v. Wodarz- ( “wigged out” and caused traffic accident. Held Liable, mental deficiency not an excuse to the reasonable person standard.

· Roberts v Ramsbottom- ( hits another car after suffering a stroke. ( suffered no loss of consciousness and remained in sufficient possession of facilities. Held Liable.

· Bethel v. NYC Transit Authority injured on a bus
· Topic: Negligence and Reasonable person Standard vs. Increased Standard for common carriers.

· A common carrier is subject to the same duty of care as any other potential tortfeasor- reasonable care under all the circumstances of the particular case.
· Emergency Doctrine

· Someone confronted with a sudden and unforeseeable occurrence because of the shortness of time in which to react, should not be held to the same standard of care as someone confronted with a foreseeable occurrence.

· Other Jurisdictions hold that the person must act as a reasonable person under the circumstances would.

· Roles of Judge and Jury

· Judges are charged with determining matter of law

· Juries are charged with determining matter of fact

· Baltimore & Ohio Railroad Co. v. Goodman husband could not see if a train was coming
· Topic: Negligence and Role of Judges and Jury Judge Holmes
· In negligence cases, courts should be looking for chances to law down directive rules. The question of due care very generally is left to the jury. But if a court is dealing with a standard of conduct, and when the standard is clear it should be laid down once for all by the courts. 
· Pokora v. Wabash Railway Co. Driving across railroad tracks, no view, and got hit by train

· Topic: Negligence and Role of Judges and Jury Judge Holmes
· It is for the jury to determine what was reasonable care. Juries are the best equipped to determine the fact principles. Courts should not be taking these questions away from jury.

· Akins v. Glens Falls City School District- ( hit in the eye with a foul ball during a high school baseball game. Court holds baseball diamond arrangement is enough and met due care as a matter of law. Don’t need jury.

· Andrews v. United Airlines hit in head with case shifted during flight
Topic: Negligence and Role of Judges and Jury

· Since a jury could make a rational decision wither way on the record presented, summary judgment is inappropriate. This is an Issue for the Jury.

· Court is applying California law which has a variation of the standard of care that is for the highest standard of care for common carriers.

Role of Custom
· Can be used as a sword or a shield

· sword by plaintiffs

· shield by defendants

· Deviation from a relevant safety custom can serve as evidence of negligence, but is not conclusive

· Compliance with a relevant safety custom can serve as evidence of due care, but is not conclusive

· Custom must be relevant to the case

· Trimarco v. Klein glass enclosure door of his bathtub shattered
· Topic: Negligence and The Role of Custom

· When proof of a customary practice is coupled with a showing that it was ignored and that this departure was a proximate cause of the accident, it may serve to establish liability.

Role of Statutes
· Most important standard in exception that negligence is determined by the jury. Judges can determine as a matter of law that there was a breach in the standard of care.
· Where a statute is passed to regulate safety measures it subs for the general standard of due care in defining what was negligent
· A plaintiff’s cause of action does not come from the statute it comes from the negligent act itself, and then the p borrows from the statute the standard of care that should apply
· Martin v. Herzog buggy at night with no lights in violation of a highway law
· Topic: Negligence and Role of Statutes and  ( contributory negligence. Judge Cardoza

· The unexcused omission of statutory signals in negligence in itself (Negligence Per Se)

· Jurors have no right to ignore statutory law or relax the duty owed.

· must hold statute separate from ultimate excuse.

Rest § 286: When Standard of Conduct Defined by Legislation or Regulation Will Be Adopted

The court may adopt as the standard of conduct of a reasonable man the requirements of a legislative enactment or an administrative regulation whose purpose is found to be exclusively or in part

· (a) to protect a class of persons which includes the one whose interest is invaded, and

· (b) to protect the particular interest which is invaded, and

· (c) to protect that interest against the kind of harm which has resulted, and

· (d) to protect that interest against the particular hazard from which the harm results.
Negligence Per Se
· Negligence per se Definition

· An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect. Rest. 3d § 14

· Negligence per se elements:

· An actor is negligent if:

· 1) no excuse

· 2) the actor violates a statute 

· 3) the statute was designed to protect against the type of accident the actor’s conduct causes, and 

· 4) the accident victim is within the class of persons the statute is designed to protect.

· Excuses for Negligence Per Se Restatement 3rd §15

· An actor's violation of a statute is excused and not negligent if:

· (a) the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

· (b) the actor exercises reasonable care in attempting to comply with the statute; 

· (c) the actor neither knows nor should know of the factual circumstances that render the statute applicable;

· (d) the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

· (e) the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

· Also Emergency is an excuse from pg 81

· Statutory Purpose Doctrine
· An actor is negligent if, without excuse, the actor violates a statute that is:

· designed to protect against the type of accident the actor’s conduct causes, and if the 

· accident victim is within the class of persons the statute is designed to protect.

· Tedla v. Ellman ( Walking on the wrong side of the highway for reason.
· Topic: Negligence Per Se

· “Good Reason Principle” Violation of a statute is not automatically considered negligence if there is a good reason to depart from the dictates of the statute

· Old rule: contributory negligence was a complete defense

· Modern rule: comparative negligence diminish liability but not complete defense

· LICENSING STATUTES
· Licensing statutes have generally not been used to set standards of care.

· The victim cannot use the violation of the licensing standard as a standard of the breach.

· Res Ipsa Loquitor –the thing speaks for itself” (thing=accident)

· the special evidentiary rule unique to tort law
· only need to present the accident and enough for the jury to infer the (’s negligence just on the basis of the accident occurring
· ( does not have to show what ( should have done to prevent the accident
· Res ipsa loquitor elements:

· (1) The accident must be of a kind which does not occur in the absence of someone's negligence.

· (2) The instrumentality alleged to have caused the plaintiff’s injury was within the exclusive control of the defendant; and

· (3) The accident was not due to any voluntary action or contribution on the part of the plaintiff.

· Once res ipsa is applicable, what weight does it receive?

· Permissible inference (majority of states)

· Jury is permitted to infer negligence from the circumstances of the accident, but need not

· Rebuttable presumption (minority) (California)
· Jury must presume negligence and defendant must rebut with sufficient evidence to not be held liable

· Negri v. Stop and Shop slipped and fell in a grocery store
· Topic: Negligence, Actual and Constructive Notice

· Constructive notice is just a theory that required extra steps to find liability and ( can show he took reasonable precautions.

· Gordon v. American Museum of Natural History slip on wax paper
· Topic: Negligence, Actual and Constructive Notice

· To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit the defendant’s employees to discover and remedy it.

· Faricelli v. TSS Seedman’s Inc.- Banana peel that was blackened in color caused a slip and fall.  Court rejects the argument that was on constructive notice because peal was blackened. When litigated in light of Negri, the evidence you want to introduce to show constructive notice would be the existence of a banana stand and bananas couldn’t come from anywhere else (Randall case).  There would then be a foreseeable risk because of the multitude of bananas and the risk that produce would fall on ground and create a danger.

· Alternative to constructive notice theory: 

· Business Practice Rule 

· Duty upon the store to take reasonable care that does not require constructive notice. The nature of the business creates a reasonable foreseeable risk of harm. In the Randall case, hazardous conditions will regularly arise and owner must anticipate these conditions, however court refuses to apply. It stands for the idea that the practices of some businesses bring known hazards and the business should prevent them, does not need constructive notice

· Chiara A 3rd persons independent negligence is no longer the source of liability, and ( is freed from the burden of discovering and proving a 3rd person’s action. Business practice rule is not strict liability because its not automatic liability.  The proprietor can show that he took reasonable measures to mitigate the harmful conditions.   

· Byrne v. Boadle barrel of flour fell out of a window
· Topic: Negligence Res Ipsa Loquitor

· If a person passing along the road is injured by something falling upon him, the accident alone is prima facie evidence of negligence, and if there is any state of facts to rebut the presumption of negligence, the defendant must prove them.

· Mcdougald v. Perry spare tire
· Topic: Negligence Res Ipsa Loquitor

· res ipsa was not applicable ( failed to give evidence that chain would not have broken in absence of negligence

· Ybarra v. Spangard man injures arm when unconscious in operation
· Topic: Negligence Res Ipsa A controversial case from California

· Courts expand res ipsa in this case b/c someone must be at fault
· Where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.

· Ybarra should be construed narrowly to apply to cases in which: (1) the defendants had to render the plaintiff unconscious; and (2) the defendants have superior access to information.  

· Must Sue All Possible Defendants.  

· In Inouye v. Black Note 5 pg 108, the defendant surgeon implanted wires in the plaintiff’s neck to stabilize it.  The wire fragmented into unexpectedly small pieces, requiring further surgery.  Plaintiff sued only the surgeon.  The court held that res ipsa loquitur was inapplicable because the defendant’s negligence was only one of several available speculations

· Medical Malpractice

· Two types of claims:

· 1) Medical negligence

· The more common form

· 2) Informed consent

· Both are distinct causes of action that may be brought together in one lawsuit.

· Medical Negligence

· Four unique characteristics that distinguish medical negligence from ordinary negligence cases:

· 1) Higher standard of care

· 2) Custom determines the standard

· custom is powerful in determining what the standard of care should be

· there is a doctrine respectable minority or two schools of thought doctrine

· if there are 2 approaches to a medical procedure, then if a defendant can establish that their procedure is not the norm but is a respected procedure, then a doctor as a defendant can show that they complied

· 3) Experts establish custom

· plaintiffs must use experts to determine what standard of care is

· 4) Experts may establish res ipsa

· Higher Standard of Care Offset by Setting Own Standards. The trier of fact cannot substitute their own views of reasonable care.  Thus, custom is determinative in medical malpractice cases.  Note that this is not the case for any other technical profession.

· Expert Witnesses.  In almost all cases, the plaintiff must present expert witnesses since the technical complexity of the facts and issues usually prevents the jury itself from determining both the appropriate standard of care and whether the defendant’s conduct conformed to that standard.  Expert witnesses may not be necessary, however, where the “lack of care is so obvious as to be within the layman’s common knowledge” (e.g., leaving an instrument in patient’s body after surgery) (Sheeley).

· Sheeley v. Memorial Hospital 2nd year resident messes up expert witness a 30 year veteran in different locality
· Topic: Negligence and Medical Mal Practice

· A physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs acting in the same circumstances.

· Cannot reject expert witness because they are

· 1) The expertise was out of date (unless custom of industry changes)

· 2) Similar Locality Issue
· 3) Overqualified
· Role Of the Expert Witness is to Qualify:

· 1) What is the custom

· 2) If the procedure was reasonable

· States v. Lourdes Hospital got hurt during surgery 

· Topic: Medical Mal Practice Res Ipsa and Expert Witness Testimony

· The doctrine of Res Ipsa loquitor permits a fact finder to draw an inference of negligence when the injury-causing event is of a kind that ordinarily does not occur absent negligence. Expert testimony is allowed to be introduced to prove such.

· Usual medical negligence cases require expert testimony

· Exception: Common knowledge doctrine 

· That any common person could determine negligence took place, since it is a matter of common knowledge and no special skill is required. Ex. Sponges left in body.does not apply for misdiagnosis

· Informed Consent

· Distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment.

· Under this doctrine, doctor has a duty to disclose to patients the material risks and benefits associated with medical procedures. Doctors have a duty of informed consent.

· Materiality is generally determined by an objective “reasonable patient” standard (not subjective to the patient)
· Matthies v. Mastromonaco broke hip prescribed bed rest instead surgery
· Topic: Medical Mal Practice Informed Consent

· To obtain a patient’s informed consent to one of several alternative courses of treatment, the physician should explain medically reasonable invasive and noninvasive alternatives, including the risks and likely outcomes of those alternatives even when the chosen course is noninvasive.

· Duty is a Question of Law, Judge decides on Precedent

· Duty

· A defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others. (General Duty)
· This means that generally if you haven’t created the risk of harm, then no affirmative duty to rescue another person in harm’s way

· Policy:

· Individual Autonomy

· Utilitarianism (opposing theory pro duty to rescue)

· Economic efficiency

· Plaintiff No Worse Off

· What are the exceptions to this general rule “No Duty to Rescue”?

· I.e. When is there an affirmative duty to rescue another?

· 1) Special relationship

· There may be an affirmative duty to act to prevent harm or rescue IF A “special relationship” exists.

· Harper v. Herman:

· “The fact that an actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action . . . unless a special relationship exists.”
· Common carriers, innkeepers, possessors of land open to public; and

· Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection (see footnote 2, page 135)

· Prosser, n.2: P vulnerable and dependent on D, who holds power over P’s welfare. Economic  advantage to the D.

· Social companionship

· Farwell: companions on a social venture, with an 
implicit understanding that assistance will be 
rendered.

· Special Relationship Summarized: (from Kim and she says not necessarily from the cases)

· 1) Will be recognized where the ability of one party in the relationship the ability of that party is compromised in the ability to protect themselves and the other person in the relationship is better able to do so.

· 2) The 2 parties voluntarily entered in to that relationship

· 3) the party upon whom a duty for affirmative action is imposed has obtained some sort of benefit from the relationship

· 2) Non-negligent injury (page 137)

· There is a Duty where Note 2(b) p. 137: D negligently (or innocently) injures another, then D has a duty to take reasonable care to prevent further harm

· 3) Non-negligent creation of risk (page 138)

· There is a Duty where Note 2 ( c), p. 139 – D innocently creates a risk, and then discovers it, then D has a duty to take reasonable steps to prevent the harm from occurring.

· 4) Voluntary assumption of assistance by D

· Farwell, pg. 141: “there is a clearly recognized legal duty of every person to avoid any affirmative acts which may make a situation worse.”

· Commenced rescue

· From Farwell, pg. 141: “If the D does attempt to aid him, and takes charge and control of the situation, he is regarded as entering voluntarily into a relation which is attended with responsibility.  Such a D will then be liable for a failure to use reasonable care for the protection of the P’s interests.  Where performance clearly has begun, there is no doubt that there is a duty of care.”

· Restatement Note 4. p.144 summarizes this duty Rule: 

· D has a duty where D takes charge of one who is helpless, and

· 1) fails to exercise reasonable care to secure the other’s safety while in D’s charge;  OR

· 2) discontinues aid or protection and by doing leaves the other in a worse position.

· Restatement (Second) Section 324 Rule:

Misfeasance v. Nonfeasance

Misfeasance: actively causing harm to another

· Most cases of negligence, whereby D’s conduct results in another’s injury 

· Nonfeasance: passively allowing harm to befall another

· Few cases of negligence 

· Liability imposed only where an exception applies

· Harper v. Herman Boat owner and social guest no duty warn shallow
· Topic: Duty, Affirmative obligations to act, Special Relationship Exception

· Kim does not like the outcome of the case

· A boat owner hosting a social gathering on his boat is under no legal duty to warn his guests that the water is to shallow for diving because the boat owner’s relationship with his guests does not fall into one of the discrete categories that have been acknowledges as giving rise to duty. (No special Relationship)

· The plaintiff was not particularly vulnerable (i.e., as an adult, he could understand the inherent dangers of water);

· The plaintiff did not lack the ability to protect himself (e.g., as a young child might); and  

· The defendant was not receiving a financial gain (unlike common carriers and innkeepers), which otherwise may have created an expectation of protection.   

· Not a common carrier innkeepers, possessors of land who hold it open to the public
· Farwell v. Keaton friend leaves injured friend in car after helping a bit

· Topic: Duty, Affirmative obligations to act, Commencement to rescue
· Commenced Rescue Rule: When an individual comes to the aid of another, he is subject to the duty to take no action that would leave the victim worse off than before; 

· Social Companionship= Special Relationship Rule: and friends spending time together socially are under the affirmative obligation to come to each other’s aid in an emergency Not Rule For Class…Use Harper!!!
· Duty to warn or protect third parties

· We will see a stream of cases where the ( is not the direct bad actor but ( is arguing that the ( had a duty to warn

· There is a triangle of 

· bad actor

· plaintiff

· and person who should have warned plaintiff

· Generally no duty to control third parties unless a special relationship exists

· Special relationship exists in two instances

· Control between defendant and bad actor

· Protection between defendant and plaintiff

· Duty: The “Rowland” test (p. 150)

· We depart from this fundamental principle only upon the balancing of a number of considerations:

· 1) foreseeability of harm to the plaintiff

· 2) degree of certainty that the plaintiff suffered injury

· 3) closeness of connection between the defendant’s conduct and the injury suffered

· 4) moral blame attached to the defendant’s conduct

· 5) the policy of preventing future harm

· 6) the extent of the burden to the defendant and consequences to the community of imposing a duty 

· 7) the availability, cost, and prevalence of insurance

Duty:
Ballard (p. 150)

· “a court’s task – in determining duty – is not to decide whether a particular plaintiff’s injury was reasonably foreseeable in light of a particular defendant’s conduct, but rather to evaluate more generally whether the category of negligent conduct at issue is sufficiently likely to result in the kind of harm experienced that liability may appropriately be imposed on the negligent party.”

Randi W v. Muroc School District recommendations of bad man

· Topic: Negligence Duty to Warn Third Parties

· Writers of letter of recommendations have a duty to not misrepresent the facts in describing the character and qualifications of a former an employees if these misrepresentations would create a substantial and foreseeable risk to third persons. Negligent Misrepresentations looks to foreseeability, not reliance on the misrepresentation. The Rowland Test
· Tarasoff v. Regents of the University of California Phych should warn?
Topic: Negligence Duty to Warn Third Parties

· Rule: If a special relationship exists then a potential ( has a duty to protect the third party or control and conduct of the bad actor
· What is the special relationship between therapist and patient?
· the therapist can better gauge the potential actions of the patient

· When a therapist in fact determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim, 

· -- professional standard

· the therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger.

· -- reasonable person standard

· Tarasoff: What are the counterarguments to imposing duty?

· Defense and amicus present countervailing policy concerns:

· 1) Predictions of violence are unreliable.

· Forecasts of Danger are often wrong

· Predictions of violence are unreliable

· 2) Inaccurate warnings will harm patients.

· 3) Releasing information violates principles of patient / client confidentiality.

· by divulging information breaches confidentiality

· Policy Concern: Patients will be disincentives to seek mental health care if confidential information could be exposed

· California statute
· After Tarasoff, Cal Code §43.92 was enacted to provide that therapists are immune from liability for failure to warn “except when the patient has communicated to the psychotherapist a serious threat of physical violence against a reasonable identifiable victim or victims.” If there is a duty to warn it “shall be discharges by the psychotherapist making a reasonable efforts to communicate the threat to the victim or victims and to a law enforcement agency. 

· Rule for Implying a private right of action

· 1. Was statute intended to protect a class of people from a particular type of harm?

· 2. Would a  civil remedy promote the legislative purpose?

· 3. Is a civil remedy consistent with the legislative scheme?

Uhr v. East Greenbush Central School District scoliosis testing statute
· Topic: Negligence, Duty and Statutes providing for civil actions

· A court will not infer a private right of action under a statute unless the plaintiff is a member of the class the statute was intended to benefit; recognizing a private right of action would promote the legislative purpose; and recognizing a private right of action would be consistent with the legislative scheme.
· Duties of Non-Parties to Contract

· MacPherson: (manufacture of car) Duty? Yes. Injury was foreseeable.  No privity required. 

· Moch: (Fails to provide water pressure, building burns ) Duty? No. “Nonfeasance,” parties were not in privity, and “enlarging the zone of duty would unduly extend liability.”
· Palka: (( was a nurse when a fan fell ) Duty?  Yes, if there is direct and demonstrable reliance by a known and identifiable group.

· Strauss: (Blackout Power outage in the apartment where the ( lived, guest fell in common area)Duty? No.  Duty limited to those in privity because of crushing liability.

· Pulka: (( pedestrian was struck by car while it was driving out of (’s parking garage) Duty? No. No special relationship and no reasonable opportunity to control conduct of tortfeasor, AND boundless liability.

· Duties of Alcohol Providers

· Social Hosts

· Generally no duty to protect third parties from guests who drink and drive

· Commercial providers of alcohol do have a duty

· Rationale: Social hosts do not have the responsibility or ability to control of commercial vendors of alcohol

· Dram Shop laws: 

· adopted by many states to govern the liability of commercial purveyors of liquor

· If a Dram Shop statute is silent on civil liability, should it serve as the basis for imposing a duty in a tort case?

· Reynolds v. Hicks

· Topic: Limited Duty Social Host liability

· a social host that supplies a minor with alcohol does not owe a duty of care to third persons. As a general Rule, social hosts have no duty
· Negligent Entrustment

· A defendant who supplies a chattel, has a duty to not let it fall into the hands of another, whom the defendant knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself/herself or third persons.

· Typical cases: lending your car to an intoxicated driver or allowing your gun to be borrowed by someone likely to misuse it.

· But, duty IS NOT limited to cases where the D owned or controlled the instrumentality.

· And, sometimes there is NO duty even where a D did own or control the instrumentality

· Vince v. Wilson sells car to drunk unlicensed driver and aunt gives $
· Topic: Limited Duty and Negative Entrustment

· The doctrine of negligent entrustment, under which liability arises out of the combined negligence of the incompetent driver and the person that sold him the car, is applied to anyone who sells, lends, leases, or gives a car to an incompetent driver, as well as anyone who finances a car for an incompetent driver. The dealer had knowledge there was no license.
· Peterson v. Halsted: Father has no duty even though he co-signed for a car when the daughter has a drinking problem b/c a time imminence issue, the accident happened 3 years latter. Holding all co-signers would be boundless liability and confusing.

· Affirmative duties of Land Owners and Occupiers

· The Traditional Common Law Approach

· Based on very defined and limited categories

· Trespasser

· Invitees

· Licensees
· 1) Determine the plaintiff’s status.

· whether it falls under 1 of the categories

· 2) Determine the precise duty that attaches to an entrant with that status.

· Plaintiff’s Status

· Invitee-two types: (Highest Duty owed)

· A business visitor: Enters land with permission (express or implied) for a purpose directly or indirectly connected with possessor’s business.

· A public invitee: Enters land open to the public for a purpose for which the land is held open to the public.

· Duty to exercise reasonable care to make safe or warn against both known dangers and those that would be revealed by reasonable inspection

· Policy

· Full duty since economic benefit from inviting on land so must make safer than normal

· Licensee
· Enters land with permission, but NOT for a business purpose that serves owner/occupier (includes social guests)

· Ex. Electric repair man

· Duty to warn against known, non-obvious dangers

· A lesser duty then invitee

· Policy reason- Protection of the homeowner

· Licensee should not have expectation that premises should be made safe because they should not expect more than the home owner would expect

· Trespasser-Enters land without permission and whose presence is either unknown or objected to if known

· No duty to protect or warn against danger. Duty only to avoid willful misconduct or reckless disregard of safety.

· Exception to Limited Duty to Licensees
· Active operations:

· Landowners owe a duty of reasonable care under the circumstances to invitees AND licensees for activities carried out on land.

· Restatement Rule of imposing reasonable care duty on licensees

· Development of this law came from unfair results. Not fair they can recover because of categorization

· Exception to No Duty to Trespassers Rule: Attractive Nuisance Doctrine (Child Tresspassers)
· Restatement 2nd section 339, full text pgs. 200-1:

· Duty to trespassing children

· When artificial condition causes physical harm

· Possessor knows or has reason to know children will trespass
· Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children

· Children did not discover or realize the risk

· Balance of utility and risk supports eliminating condition

· Possessor failed to exercise reasonable care
· so under this test if a child was hurt climbing over a fence trying to reach a peach tree in my backyard, there would be a duty since it is an artificial condition, however if it was a huge natural ditch, there would be no duty. This does not make much sense so many states have abolished it. 

· Duty Analysis Considerations

· Rules, precedent, policies 

· Sources of rules? Statutes, restatement, decisions in other states

· Public Policy Analysis (Duty Goals) (A FAIR DEAL)

· Allocation of Losses (includes compensation)

· Fairness

· Deterrence

· Economic considerations

· Administrative concerns of courts

· Legislative considerations

· Policy Considerations: appear in all no duty to act cases

· “A FAIR  DEAL”
· Allocation of Loses (includes compensation)

· Who should bear the loses

· Fairness

· Negligence law should be fair just ethical and moral and courts will determine what justice demands in the case before them. Not concerned with the specific facts of the case but the influence on the things around them from their decision

· Deterrence

· Should be left to realm of criminal law while tort law is about compensation

· However where criminal law does not address the issue, then tort law will have the goal of deterrence

· Economic Considerations

· Reducing the cost of accidents and the economic burden on society in addition to the parties in a lawsuit

· The Hand Formula

· Cost of precautionary measure and who should internalize that cost, who is the cheapest cost avoider

· Includes some considerations of insurance

· A broader social policy question, and is not determinative in any particular case, it has to do with broad scheme for how injuries are dealt with in society. Courts will not be explicit in consideration of insurance however they might use it as underlying the decision.

· Mock case Cardoza knows insurance exists and might have influenced decision to not invoke liability in that situation

· Administrative concerns of courts

· What will be efficient

· Common law v. Rowland

· Can argue both are easier

· Legislative Considerations

· Should courts stay away from making new laws id a statute exists.

· Heins case, dissent says this is a decision for the legislature and majority court should not be making seed change in the law

Carter v. Kinney Bible Study in home

· Topic: Duty of Land Owners, Common Law

· A guest at a weekly social gathering is not an invitee, but rather a licensee; and the homeowner is not subject to the elevated duty of care owed to persons entering his property in order to do business

· Heins v. Webster

Topic: Duty of Landowners, Modern Law

· The Common-law distinction is no longer applicable in Nebraska. Instead, Rowland Rule: landowners owe a duty of reasonable care to all lawful visitors.

· Duty of Landowners to Prevent Criminal Acts

· When is there an obligation to take steps to prevent crime by a third party?

· Landlord / Tenant, injury in common area (Kline v. 1500 Mass Ave)

· Duty to prevent? Yes, because landlord is in the best position to protect. Court determined that duty existed b/c foreseeability of harm and broader policy goals. By imposing the duty, the landlord has more power to protect the tenant and by virtue of that we are going to impose a duty. Landlord had exclusive control of common areas, that law enforcement would not even be able to monitor. 

· Also urban violence led to foreseeability

· Business / Patron (Posecai v. WalMart)

· Posecai v. Wal-Mart ( robbed in parking lot
· Topic: Duties of Land Owners, Crime Prevention

· There is generally no duty to protect others from the criminal activities of third persons. This duty only arises under limited circumstances, when the criminal act in question was reasonably foreseeable to the owner of the business. They didn’t have a duty since sams club did not possess the requisite degree of foreseeability for the imposition of duty.

· Court considers four established tests on foreseeability:

· 1) Specific harm rule

· A landowner does not owe a duty to protect patrons from the violent acts of third parties unless he is aware of the specific imminent harm about to befall him

· Court does not pick because too restrictive in limiting duty business owners owe their invitees

· 2) Prior similar accidents rule

Foreseeability is established by evidence of previous crimes on or near the premises

· Court does not pick because too arbitrary

· 3) Totality of the circumstances test

· Takes additional factors into account such as nature, condition and location of the land as well as circumstantial factors, when determining foreseeability. Court does not pick because too broad (but concurrence argues for this test.) Differs from balancing test because just adds up all different facts to determine whether something is foreseeable and favors plaintiff more Because looking at all the factors that could have harmed the so bad for (
· 4) Balancing test

· The court chooses this one. The balancing test addresses the interests of both business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons. In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm. In cases in which there is a high degree of foreseeability of harm and the probable harm is great, the burden imposed upon defendant may be substantial. Alternatively, in cases in which a lesser degree of foreseeability is present or potential harm is slight, less onerous burdens may be imposed. Under this test, the high degree of foreseeability necessary to impose a duty to provide security, will rarely, if ever, be proven in the absence of prior similar incidents of crime on the property.
· IntraFamily Duties and Immunities

· Common Law: Parental Immunity

· WI Goller rule: No parental immunity EXCEPT where the alleged negligent act involves:

· Parental authority over the child

· Parental discretion with respect to the provision of food, clothing, housing, medical and dental services and other care

· NY: Parental immunity in negligent supervision cases

· CA: No parental immunity.  Reasonable parent standard of care.

· AZ: Follows CA.  No parental immunity, reasonable parent standard.

Broadbent v. Broadbent Mother answer phone child hurt
Topic: Parental Immunity

· A parent is no longer immune from tort liability toward his child solely by virtue of the parental relationship. (Ends common law parental immunity doctrine)

Governmental Duty and Immunity

Duty related to physical harms and governmental duties Police protection and municipal immunities

· They can be liable for negligent acts when it falls under proprietary functions. When they are governmental functions, the general rule is municipalities are immune 

· Our focus: police protection and municipal agencies

· Governmental vs. proprietary functions

· Governmental functions- the bigger policy decisions

· Proprietary functions- carrying out normal conduct.

· Ie. Driving of a governmental employee

· Maintaining roads and sidewalks

· Separation of powers

· the basic reason don’t want adjudication over governmental functions, because don’t want courts second guessing legislative and executive branch decisions. Division of power

· Police protection:

· Cuffy  “special relationship” factors, pg. 236:

· 1) assumption of promise or action;

· 2) knowledge that inaction could lead to harm;

· 3) direct contact;

· 4) justifiable reliance.

· Riss v. City of New York Failed police protection and lye in face
· Topic: Governmental Duty and Immunity, misfeasance vs. nonfeasance policy and crushing liability

· A municipality is not liable for failure to provide special police protection to a member of the public who was repeatedly threatened with personal harm and eventually suffered injuries for lack of protection.

· The Main Rule: An Issue of Resource allocation and the legislature is best adept to handle it. The court should not be deciding how resources are being spent in governmental agencies

· Reasoning predictability: no predictable limits if courts decide limits for police protections, but they are predictable when proprietary functions are in concern

· There would be a duty to protect by a police officer If:

· Misfeasance, if was called and they didn’t show up.

· Their omission to act be an issue of clear negligence when there is an actual crime, they have a duty to intervene and protect that person

· There can be a duty for police protection if something happens first. 

· Crushing burden. If a duty imposed on the police in this instance, then would be crushing liability. Related to flood gates argument, that then everyone out there could sue the police for crime resulting from that. 

2c Cuffy v. City of NY.  The Cuffys on a number of occasions sought police protection from their downstairs neighbors whom they had had a number of fights with. After attacked, the police assured Cuffy that something would be done “first thing in the morning.” That night they were attacked with knives and baseball bats. Court established 4 factors for reasoning and

4 factors determined if special relationship exists pg 236

· 1) an assumption by the municipality through promise or action of an affirmative duty to act on behalf of the party who is injured

· 2) knowledge on the part of the municipality’s agents that inaction could lead to harm

· 3) some form of direct contact between the municipality’s agents and the injured party

· 4) that parties justifiable reliance on the municipality’s undertaking

Court Held No duty:

· The factor was not met because Ralston Cuffy could not establish direct contact with the police officer not reliance on the promise made.

· The other 2 victims were no longer relying on the polices promise, since there was a promise to arrest the next morning and the injuries arose in the evening.

Note 2a Schuster v. city of NY. Schuster responds to an FBI flyer and gave police info which led to the arrest of a criminal. Shortly after his life was threatened and 3 weeks later he was killed. Police duty was found to protect Schuster. Where the public authorities have made active use of a private citizen in some other capacity in the arrest or prosecution of a criminal, it would be a misuse of language to say that the law enforcement authorities are merely passive. They are active in calling upon his help and utilizing his help when rendered.

X-mas break!!!

I. Duty: Non-physical harm/ Emotional Harm

A.  Emotional Harm: Negligent Infliction of Emotional Harm

1) Emotional distress follows from actual physical injury

2) Emotional distress results from threat of physical injury


a. Test: Near physical impact, fright (Falzone)

Damages for emotional distress are recoverable where negligence causes Fright from a reasonable fear of 

Immediate personal injury, 

And fright results in substantial 

Bodily injury or sickness.


b. Test: Zone of danger



Sustain a physical impact as result of ( negligent conduct, 



Or who are placed in immediate risk of physical harm by that conduct.




IS In Zone of Danger





Falzone- where almost hit by car.




IS NOT in Zone of Danger





Buckley- Asbestos exposure does not qualify as a physical 




contact under the zone of danger test because not imminent 




risk of harm. Threat of Future harm not enough. 





Gammon- No threat of physical injury, purely ED.

3) Plaintiff is a direct victim of conduct that creates an unreasonable risk of emotional distress


a. Gammon Foreseeability Test- (Bag containing leg after father died)

Where defendant should have reasonably foreseen 

that serious emotional distress would result from his negligence, defendant is subject to liability.  

-Serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”

-Unique/Special relationship of parties required

4) Emotional distress results from physical injury to another– Bystander emotional harm

a. Dillon/Portee factors



1. Relationship between parties- Immediate Family or Marital



2. Physical proximity of the viewing- Near the Scene of Accident



3. Contemporaneousness of the viewing- Actually Witness



4. Severity of the injury- Serious Harm or Death

b. Zone of danger

In order for bystanders to recover they must have been in threat of physical injury and also witness physical injury to immediate family member.

Jamaica Hospital- Parents cannot recover because not in zone of danger, an indirect victim so fail gammon, and did not witness thus fail Dillon.
· Policy concerns of Emotional Distress Cases:

Allocation of Loses (Includes Compensation)

Compensation Goal.  As general tort principles favor placing the burden of accident cost on the actor responsible for the injury, denial of recovery fails to shift the cost of emotional distress to the culpable defendant.  Moreover, it leaves the injured victim uncompensated.  While some of the loss may not have  a clear economic cost, serious mental distress with physical manifestations often results in economic loss (e.g., medical bills, loss of wages).  

· 
Fairness

· 

-Protecting interest of the victim. Don’t want to distinguish between 




physical and emotional harm

· 

-Doing away with the slight impact rule is unfair for the ( If there is an impact, 



then there is notice to the ( that they did something wrong, but if no 

 


impact, then not aware at all. However it should be an issue for the 
jury to 




decide the (’s credibility.



-Survival Statutes allowing executor of estate to sue on behalf of dead person when π was 

aware of impeding death is an issue of fairness because don’t want the ( to escape 


liability because the extent of their harm was greater (scratch vs. death)



- Loss of Consortium cases. Expanding it beyond spouses creates the fear of excessive 


liability and fear of double recovery for the plaintiff. However denying recovery to a 


fiancée or a child also is an issue of fairness.

-A victim should be able to collect on harm not only caused physically but emotionally as well. Counter argument is that a ( is already liable for damages from the physical harm and an additional claim would create liability incommensurate with the actual harm caused

Deterrence



-Survival Statutes allowing executor of estate to sue on behalf of dead person when π was 

aware of impeding death is an issue of deterrence so others do not engage in the same 


conduct.


Economic Concerns

Difficulties in Measurement.  Emotional harm may be difficult to measure in terms of money. However, it is no more difficult to estimate than physical injuries.  


Administrative Concerns



-Emotional Harm might not be very predictable
· 

Crushing liability

· 

Fraud
Fraud.  There is a fear that permitting emotional distress recovery will lead to fraudulent claims.  It may be easy for a plaintiff to feign emotional disturbance from the defendant’s conduct (i.e., easily simulated).  It is also difficult to verify such claims, or to attribute the plaintiff’s distress to the defendant’s conduct, as opposed to the thousand natural shocks that take their toll on us all.  

However, the difficulty is not insuperable.  Many kinds of emotional harm are marked by definite physical symptoms, which are capable of medical proof.  The court in Falzone v. Busch explained that “medical knowledge on the relationship between emotional disturbance and physical injury has steadily expanded, and such relationship seems no longer open to serious challenge.”  Moreover, the court in recognizes that the problem of tracing a causal connection from negligence to injury is not peculiar to cases without impact and occurs in all types of personal injury litigation.  In the end, the problem is one of adequate proof, and it is not necessary to deny a remedy in all cases because some claims may be false.  

Falzone adopted the objective reasonable person standard in assessing the plaintiff’s fear 
to prevent fraud, floodgate problems and crushing liability. Limits Liability and Promotes Uniform administration of justice

Dillion is a broader test than strict zone of danger test, so a court might want to limit with policy considerations such as fraud, but counter argument is that there is evidence of emotional distress and close familial relationship that would go against fraud. 

· 

Floodgates

· 


-The Slight Impact Rule was to prevent a flood of litigation. However now there 



are other mechanisms to ensure adequate proof and safeguard against fraud.

· 



-A lawyer will not being a claim that is fraudulent

· 



-There would be n facts to support a fraudulent claim and no expert 




testimony

· 



-Time and money would not be invested into a fake case

· 



-No one will risk perjuring themselves for a fraudulent case
Proof Issues

· 


-Reject of impact necessary rule because now there is medical evidence available 



to show

· 
Legislative Concerns

II. Causation  


A. Cause in Fact = But for Cause

1. But for test

The ( must show that but for the (’s negligence, the harm he suffered would not have occurred.

What does it take to satisfy the burden of proof?

· 1) Burden on the plaintiff

· 2) In a civil case, that means “more likely than not” (more than 50%)

· 3) Need not disprove all possible scenarios 

Test is whether, based on the evidence, the finder of fact is reasonably certain that among all the possible alternative causes, the defendant’s negligence caused the harm.

2. Substantial factor test: multiple sufficient causes

Restatement 2nd

§ 432 Negligent Conduct as Necessary Antecedent of Harm 

(1) Except as stated in Subsection (2), the actor's negligent conduct is not a substantial factor in bringing about harm to another if the harm would have been sustained even if the actor had not been negligent. 


- (but for causation, necessary cause)

(2) If two forces are actively operating, one because of the actor's negligence, the other not because of any misconduct on his part,   and each of itself is sufficient to bring about harm to another, the actor's negligence may be found to be a substantial factor in   bringing it about.  


- (substantial factor causation, sufficient cause)

3. Proving causation

Expert testimony: Daubert and Frye tests

Daubert Test- whether expert evidence is admissible

1) whether the theory can be and has been tested according to the scientific method

2) Whether the theory or technique has been subjected to peer review and publication

3) In the case of a particular scientific technique, the known or potential rate of error

4) whether the theory is generally accepted

4. 
Loss of chance (occurs in the medical context only)

Alberts v. Schultz- gangrene. Plaintiff may recover damages for a lost chance of a better outcome by showing, to a reasonable medical probability, the defendant’s medical malpractice caused the loss of a chance, and the harm that might have been avoided in fact occurred.

Recovery is measured by the percentage value of the plaintiff’s chance for a better outcome



5.  
Joint and Several Liability 

(Which one is applied depends on jurisdiction, talk a/b both in an essay)




a. Joint and several liability: 

Traditional Approach: How joint and several liability works:  

If defendants are jointly and severally liable, each defendant is liable for the entire judgment, although plaintiff can only recover the judgment once. (( should get full recovery)

Allocation of liability is left to the tortfeasors

-- rights of contribution

-- rights of indemnity

Effect:  Risk of insolvency is placed on the tortfeasors!

If they are insolvent, then they get a windfall because they cant pay out damages because they have no money

When are multiple defendants jointly and/or severally liable?

When the negligence of each is a multiple sufficient cause of the injury (twin fires example).

Alternative liability (Summers v. Tice)

When two (or more?) defendants, (all whom are before the court?), are negligent, but it is uncertain which one caused the injury, each defendant is jointly and severally liable for the entire harm unless the defendant can show his act did not cause the harm.

Summers v. Tice: Burden shifting: A and B jointly and severally liable unless either can prove by a preponderance of the evidence he was not the shooter.
Market share liability (Hymowitz v. Eli Lilly)
To establish market share liability, a plaintiff must show:

1. all the named defendants are potential tortfeasors

2. the alleged products of all the tortfeasors share the same properties and are identical

3. the plaintiff, through no fault of her own, cannot identify which defendant caused the injury and 

4. plaintiff brings in as defendants those representing a substantial share of the market 


- Sindell
If market share applies...

“Each defendant will be held liable for the proportion of the judgment represented by its share of that market unless it demonstrates that it could not have made the product which caused plaintiff’s injuries.”  (Sindell)

Can look at National or Local Market

concurrent tortfeasors (single harm, as opposed to divisible, successive or apportionable harms)

inability to apportion

acting in concert

other vicariously liable defendants

alternative liability (Summers v. Tice)

multiple sufficient causes (twin-fires)

When are multiple defendants jointly and severally liable?

When the negligence of each is a but for cause of the injury, the negligent acts combine to cause a single injury -- concurrent tortfeasors.

When the negligence of each is a but for cause of some injury to the plaintiff, and the defendants fail to meet the burden of showing a basis for apportionment. (no basis for apportionment)

 When they act in pursuance of a common plan to commit a tort -- acting in concert.

 Vicarious liability

When are multiple defendants not jointly and severally liable?

When the negligence of each causes distinct injuries to the plaintiff:

distinct harms

successive injuries

apportionable injuries




b. Several liability: how it works 

Modern View: How several liability works:  

If defendants are severally liable, each defendant is liable only for the portion of the judgment that is attributable to his fault. 

Its up to the plaintiff to bring all potential defendants into the lawsuit.

The risk of insolvency is on the plaintiff!




c. When Ds are jointly and several liability

1. Concurrent tortfeasors

2. Acting in concert of action 

3. Alternative liability 

4. Multiple sufficient causes

5. Inability to apportion

6. Vicarious liability

7. Enterprise liability

8. Local Market approach

9. Market Share liability  

d. When Ds are NOT j/s liable

1. distinct harms

2. successive injuries

3. apportionable injuries


B.  Proximate Cause= Legal Cause




1.  Unexpected harm (To a Foreseeable Plaintiff)

Unexpected Harm

Foreseeable types of harm

Wagon Mound

Direct results

Polemis

Harm within the risk

Sugar Notch Railway
Eggshell skull

Benn
Secondary Harm

Normal consequence test




a. Direct results (Extent of the Harm Test/Directness Test)

In Re Polemis- When the negligent act was a direct cause of the injury, then foreseeability is not necessary. (dropping board causes spark which set fire. Although explosion was unforeseeable, damage of some sort would be foreseeable by a board dropping.) The court held the defendant liable for its employee’s negligent conduct, reasoning that if that conduct could foreseeably cause some damage, the defendant should be liable for any unforeseeable damage that actually results, “so long as the damage is in fact directly traceable to the negligent act.”
b. Foreseeable types of harm (Type of Harm test/ Foreseeability test)


Wagon Mound-  Liability limited to what was foreseeable. (Oil spill 


ignited in Warf. Not liable because harm was not foreseeable.)

Under the WM approach: 

Characterize the foreseeable risk broadly, if you are the plaintiff; 

Narrowly, if you are the defendant.




c. Harm within the risk

Example: Berry v Sugar Notch Borough (p. 414, n.11) (speeding trolley caused the trolley to be at the place where a tree branch fell. No causation. While “but for” is bet, speeding does not increase the probability of a tree branch falling)

Rule: a negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct

Restatement:  No liability where harm arises from an entirely different hazard than that created by the defendant’s negligence.

Application: Driving at an unsafe speed does not increase the risk that a tree branch will fall on you.  Placing rat poison where someone might drink it does not increase the risk that it will catch fire.  The fact that the gun was loaded does not increase the risk that it will be dropped.

Restatement (Third)  § 29: 

An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

Restatement (Third) 30:

An actor is not liable for physical harm when the tortious aspect of the actor's conduct was of a type that does not generally increase the risk of that harm.




d. Eggshell skull plaintiff

Benn v. Thomas- Heart attack resulting for car accident. Egg shell plaintiff rule should have been instructed to the jury. 

Rule: Liability for the full extent of the harm, even if the extent is unforeseeable.

Application: Characterize the defendant’s acts as creating a foreseeable risk of (initial) physical injury to this plaintiff, physical injury occurs, the extent of the harm is then irrelevant. This is only relevant to pre-existing conditions.




e. Secondary harms

Rule: 

- the “normal consequences” test 

- the “normal efforts” test

Application: 

- Medical negligence is a “normal consequence” of  negligence.

- Rescue is foreseeable.

- ( would be liable if ambulance carrying plaintiff hits a tree since the injuries resulted from the “normal efforts” of a 3rd party rendering aid. “Even if medical services are rendered negligently , the original (’s actions are still the proximate cause, since the ambulance trip was a necessary step in securing medical services required by the accident.”



2.  Unexpected Manner

a.   Intervening cause but the result is foreseeable – proximate cause

b. Intervening cause but the result is within the scope of risk created – proximate cause 

c. Unforeseeable intervening cause outside the scope of the risk created – not the proximate cause, superceding cause

Intervening criminal activity under the Restatement

Restatement (Second) Section 442 B

“A negligent defendant, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope of risk created by the defendant’s conduct.”

But “such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created.”

Restatement (Second) sections 448 and 449

Intervening criminal acts break the chain of causation “unless the actor at the time of his negligent conduct realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime.”

Superceding Causes- Shifting responsibility

Sometimes third party intervening conduct, even though foreseeable, is so egregious, a court is motivated to conclude that the third party alone is responsible for the damages and that his conduct supersedes the negligent conduct of the initial actor.

Then responsibility for the plaintiff’s injury is shifted entirely to the intervenor, rather than shared.

If the plaintiff was injured and the injury was foreseeable from the defendants negligent conduct, then the defendant will be held liable

If the defendants negligent conduct was within the scope of risk, then doesn’t matter is intervening act was foreseeable or no

However if it is outside the scope of risk, then not a proximate cause, and the subsequent act is a superseding cause

The intervening cause must be unforeseeable

Doe v. Manheimer- Rape in the overgrown bushes. Was not foreseeable nor in the scope 
of risk, therefore no liability. Rape was a intervening superceding event. Prior similar 
accidents could have made it foreseeable. 

4. Unexpected Plaintiff



(These are not distinct categories. All of them can appear in one case)

a. Cardozo vs. Andrews
Duty

Cardozo: Duty only to foreseeable plaintiffs

Andrews: Duty to the world (Broad Scope)

Breach

Cardozo: As a matter of law, defendant could not have breached a duty to plaintiff because she was not foreseeable and the harm to her was not a foreseeable risk of what the defendant had done.

Proximate cause

Andrews: Foreseeability is a malleable concept.  Plaintiff and her injury were at least remotely foreseeable.  Therefore, the proximate cause issue should have gone to the jury.

Palsgraf v. Long Island Railroad. Drop package and explosion causes falling scale to injure Palsgraf.  This was an unexpected plaintiff, and an indirect plaintiff, therefore no duty owed. Also this was an unforeseeable manner of harm and outside the scope of risk.

c. Rescue (foreseeable plaintiff when the rescuer is injured)


Wagner- Danger invites rescue. The original defendant should have 


foreseen that his negligent actions would create a situation where someone 

might try to rescue. If such is the case, the original tortfeasor would be 


liable. Is within the Scope of Risk.

· Restatement (Second) Section 443:

· “The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about.”

Restatement (Second) Section 445:

· 
“If the actor’s negligent conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such efforts…


…[this] applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so.”

· Policy concerns of Causation Cases:


Allocation of Loses (Includes Compensation)



-Absent causation, the goal of compensating people to make them whole would just 


become unjust enrichment.



- The (’s need for compensation does not depend on whether there is a casual connection 

between the defendants act and the plaintiffs injuries.

· 
Fairness

-The fault principle and only holding people liable if an injury results and they were the cause of the injury. Fundamental fairness required that a ( be held liable only for injuries he actually caused.

-In terms of multiple sufficient causes, it would be unfair to exonerate both defendants from liability although each was negligent and the injury resulted from such negligence. Also it would seem unfair not to compensate the ( for his injury since both defendants were negligent, and the injury resulted from such negligence.

-Overcompensation and Under compensation come up in proportional liability stuff.



Deterrence



-Causation adds to deterrence and functions to moderate deterrence, and helps people 


decide what precautions to take when engaging in risky behavior. However the counter 


argument is that deterrence is not really a element of causation because society interest in 

safety is the same whether someone id hurt from negligence or not.

-Over deterrence would result if we would make an actor pay for unforeseeable injuries caused by his conduct, it will not make the world any safer more efficient. Instead, hanging over (s heads specter of liability for harm from risks they cannot anticipate might conceivably produce socially unwarranted over deterrence


Economic Concerns


Administrative Concerns

· 

Crushing liability

· 

Fraud
· 

Floodgates

· 


-If no causation was required, the courts would be flooded with lawsuits

· 

Proof Issues

· 


-arise in discerning between multiple causes

· 
Legislative Concerns

III. Defenses
A. Plaintiff’s Fault

1. Contributory negligence (old rule complete defense)

The traditional doctrine, where a Plaintiff was negligent and that negligence proximately caused the plaintiffs injury, then that served the plaintiffs claim against the defendant. All or nothing approach.

Was justified by:

Clean hands doctrine.

Fairness

Deterrence and minimize risk of selves

Administrability and no evidence to determine allocation of fault

a. Last clear chance

P negligently puts self in danger and then rendered helpless at time of injury and D was in a better position to avoid the injury. Under doctrine p could recover since D has the last chance to avoid the injury

(’s actions are the proximate and actual cause of the injury. ( placed himself in a risky situation and the injury was a foreseeable type of harm that the (’s negligent conduct created

b. Imputing plaintiff’s negligence

Arose prom parent child cases, where negligent supervision was imputed on the Childs claim, and therefore the Childs claim would be bared. Largely abolished today.

Also Arises in context of lost of consortium cases in comparative negligence where % of fault will be imputed to spouses claims.

With Emotional Harm Claim

Derivative claim- imputed to bystander

Direct- imputation not an issue

2. Comparative fault

a. Plaintiff’s recovery is reduced by the amount of plaintiff’s fault

Fritts v. McKinne Rule: the (’s negligence has to be related to the harm the ( is suing for.

b. Pure comparative negligence

( may recover regardless of her degree of fault, but recovery is reduced by her 
percentage of fault.

c. Modified comparative negligence: two versions (don’t need to know difference 


between 2 versions)

Bar the (’s recovery if her negligence either equals or exceeds that of the ( (if multiple (’s look at combined %’s)

d. Comparative contribution 

1) What is compared? (don’t know specifics of these- not testable issue)

i. Uniform Act

ii. Restatement

iii. Reckless, intentional conduct 

2) Calculating comparative fault and contribution

Determining the Percentages of Fault.  In determining the percentages of fault, the Uniform Comparative Fault Act, Section 2(b) (CB 447) explicitly requires the jury to consider both: (1) the nature of the conduct of each party at fault; and (2) the extent of the causal relation between the conduct and the damages claimed.

Relationship to Joint and Several Liability and Contribution.  The adoption of comparative negligence does not change the basic rule of joint and several liability, under which each defendant is liable for the entire judgment awarded to the plaintiff.  Nor does the adoption of comparative negligence change the basic contribution rules governing the redistribution of damages among the defendants.  

Modified comparative negligence may seem arbitrary.  For example, suppose that Hobbes is 51% at fault in causing an accident and suffers $100K in damages.  Suppose also that Mill, the other driver, is 49% at fault, suffers $100K in damages and counterclaims for his injuries.  In a modified comparative negligence jurisdiction, Hobbes recovers nothing; he will absorb all of his own loss and pay Mill $51K as well.  This disparity in recovery hardly seems justified on the basis of a 2% difference in the negligence of the parties.  By contrast, under pure comparative negligence, Hobbes would recover $49K from Mill, and Mill would recover $51K from Hobbes. 

3) Setoffs

The Uniform Comparative Fault Act, Section 3 provides that, in general, “a claim and counterclaim shall not be set off against each other, except by agreement of both parties.”  This denial of setoffs is designed to cover situations in which insurance exists on both sides so that the injured parties will maximize their recoveries.  It also maximizes spreading since it avoids a fortuitous windfall to one insurance company simply because each insured happens to have an independent claim against the person he has injured.
4) Absent and insolvent defendants (is testable based on jurisdiction 

approach of several liability)

Insolvent Defendant.  The Uniform Comparative Fault Act, Section 2(d) provides that if a defendant is insolvent, the court “shall reallocate any uncollectible amount among the other parties, including a claimant at fault, according to their respective percentages of fault.”

In states that retain the doctrine of joint and several liability, but do not follow the UCFA, the loss due to one defendant’s insolvency will be spread among the remaining defendants.

With several liability, the plaintiff will bear that loss.  
5) Settling defendants

3. Avoidable consequences (( can mitigate own injuries)

Avoidable consequences is Whether a plaintiff has a responsibility to mitigate damages rather than a causal inquiry. Has to do how to apportion fault. Whether a plaintiff failed to do something to mitigate damages.

Ex. Have an injury, go to doctor, and doctor says have to take antibiotics or will be in hospital for 4 weeks. If the plaintiff fails to take the antibiotics, the additional hostipitalization is an avoidable consequence, and thus the ( would not be responsible for this.

Whether the cause at issue is one harm or multiple harms

One harm, Avoidable consequences will not apply

Rule: P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.

P has a responsibility to mitigate damages

Remember to distinguish comparative negligence:

Fault apportionment vs. causal apportionment

Determining the Percentages of Fault.  In determining the percentages of fault, the Uniform Comparative Fault Act, Section 2(b) (CB 447) explicitly requires the jury to consider both: (1) the nature of the conduct of each party at fault; and (2) the extent of the causal relation between the conduct and the damages claimed.

Example.  Suppose that Montesquieu makes a left turn without putting on his turn indicator and is hit head on by Milton, who is doing 75 mph in a 35 mph zone.  Most jurors would find Milton’s conduct more blameworthy, but that both acts equally “caused” the harm.
EXAMPLES: 

man will not quite smoking despite asbestos exposure

 this is not an avoidable consequence case because the asbestos and the smoking were both multiple sufficient causes thus was not an avoidable consequence

However if: pg 466 Champagne v. Raybestos

Man contracts Asbestosis after exposure and it warned to quit smoking

if ( can show (’s smoking was a cause of the asbestos that would not have occurred in the absence of smoking, then this would have been an avoidable consequence

Religious Beliefs Pg 464

Avoidable consequence is still applied regardless of avoiding medical care because of religious beliefs, because ( does not have a duty to subsidize religion.

B. Assumption of risk

1. Express 

Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care.

a. Limitations:

i. Reckless/intentional wrongdoing

ii. Public policy- Lays out Tunkl factors

An agreement is invalid if it exhibits some or all of the following characteristics

1) It concerns a business of a type generally though suitable for public regulation

2) The party seeking exculpation is engaged in performing a service of great importance to the public, which is often a manner of practical necessity for some members of the public

3) The party holds itself out as willing to perform this service for any member of the public who seeks it, or atleast for any member coming within certain established standards.

4) As a result of the essential nature of the service, in the economic setting the transaction, the party invoking exculpation possesses a decisive advantage of barging strength against any member of the public who seeks the party’s services

5) In exercising superior barging power the party confronts the public with a standardized adhesion contract, and no way for additional fees for the public to avoid this

6) as a result of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness or the seller’s agents

This is not a rigid test, just guidance. From SKI ltd
2. Implied (note-unreasonable assumption of risk will limit recovery)

Implied consent to risk can be inferred from a party’s conduct and the circumstances.

Three basic elements:

P has actual Knowledge of the risk

P has Appreciation of the risk

P Voluntary exposure to the risk

a. Primary implied A/R


Limited Duty Principles Apply

Murphy v. Steeplechase Amusement: Similar mode of analysis and limiting duty, ( is providing an activity and ( is participating knowing the risks.
b. Secondary implied A/R 


Comparative Negligence Applies

Davenport, pg. 484 falls down stairs tenant knows is broken
“Secondary implied A/R…arises when P knowingly encounters a risk created by the D’s negligence.  It is a true defense because it is asserted only after the P establishes a prima facie case of negligence against the D.” 

“Secondary implied A/R may involve either reasonable or unreasonable conduct on the part of the P.”

c. Firefighter’s rule

Limited duty:

Jurisdictional approaches:

Levandski:  a rule of premises liability, firefighters and police officers are licensees

Roberts: no recovery for injuries sustained as the result of the negligence that gave rise to their emergency duties.

Zanghi: no recovery when injured by hazards from risks that existed because of the position for which they were hired

· Policy concerns of Defenses Cases:

Allocation of Loses (Includes Compensation)

Comparative Negligence Compensation and Spreading Goals.  Comparative negligence actually reduces the amount of compensation and spreading since the plaintiff’s damages are reduced by her percentage of fault (and possibly denied altogether).  Thus, these goals cannot explain why we take the plaintiff’s fault into account.

Assumption of the Risk The ( is in the best position to spread the cost of liability and insurance among thousands of customers
· 
Fairness

Comparative Negligence Moral Judgment Goal.  From a moral perspective, it can be argued that comparative negligence allows for a more equitable allocation of responsibility for the injuries derived from an accident.  Assigning fault to the plaintiff recognizes that she could have avoided injury by acting prudently.  This seems to be the only justification for taking the plaintiff’s fault into account.
Avoidable Consequences The primary goal of the avoidable consequences doctrine is moral judgment: The plaintiff has the moral obligation to mitigate her damages after the accident has occurred.  The doctrine does not really address the spreading goal.  Moreover, an efficiency or deterrence argument does not justify the doctrine for two reasons: (1) After the accident, the defendant cannot do anything more; only the plaintiff can mitigate her damages.  (2) Generally, plaintiffs are adequately motivated by their desire for well-being and full recovery, so they don’t need the additional incentive of reduced monetary damages to exercise due care and mitigate the harm done.


Assumption of the Risk promotes individual autonomy and allows people to allocate 


the risk among themselves

Deterrence

Comparative Negligence Deterrence Goal.  One might argue that by reducing or denying recovery to a plaintiff, comparative negligence will provide an incentive to potential victims to act more prudently and safely.  However, even without this monetary incentive, it is likely that potential victims will be sufficiently deterred by the prospect of death or serious physical injury resulting from their negligent conduct.  
Moreover, by reducing or denying recovery to a plaintiff, comparative negligence reduces the deterrent effect on defendants.  Thus, the deterrence goal cannot explain why we take the plaintiff’s fault into account.

Assumption of the Risk If ( were permitted to obtain broad waivers of their liability, an important incentive to maintain safety precautions would be removed

Economic Concerns

Assumption of the Risk in the employment contract context, Posner argues people paid more to do dangerous jobs and enter them voluntarily thus should assume the risk. Counter argument is that the poor don’t have a choice. Also depends on the industry. The prevalence of unions and workers comp help create protections


Administrative Concerns

· 

Crushing liability

· 

Fraud
· 

Floodgates

· 

Proof Issues

· 
Legislative Concerns

IV. Strict Liability


A. Rule in Rylands

Case arose out of bursting of water reservoir on defendant’s land, which caused property damage to plaintiff’s land

Court imposed strict liability, but there is debate today on when strict liability applies

Judge Blackburn rule (intermediate court)
“a person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.”

Lord Cairns’ alternative test

Cairns: strict liability for non-natural use of land

What is a non-natural use?

Something that is artificial or unusual?


B. Ultrahazardous activities

Restatement of Torts 1st  (replaced by 2nd  and 3RD ADA)
An activity is subject to strict liability if

It necessarily involves a risk of serious harm to the person , land or chattels of others which cannot be eliminated by the exercise of the utmost care and


It is not a matter of common usage.

C. Abnormally dangerous activities

Restatement §520 (CB 519) provides that “one who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.”

Restatement Second of Torts, § 520: Abnormally Dangerous activities

a) existence of a high degree of risk

b) likelihood of great harm

c) inability to eliminate the risk by the exercise of reasonable care

d) extent to which the activity is not a matter of common usage

e) inappropriateness of the activity to the place where it is carried on, and

f) extent to which its value to the community is outweighed by its dangerous attributes.

Rest. 3d § 20. Abnormally Dangerous Activities
(a) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
(b) An activity is abnormally dangerous if:
(1) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 
(2) the activity is not one of common usage.

When to apply strict liability:

1) abnormally dangerous activity Then consider:

2) is the activity presenting an unpreventable high risk of harm

3) what is common usage and how is this common usage (negligence standard) not common usage (strict liability standard)

Policy concerns of Strict Liability:

Corrective justice v. distributive justice

Corrective Justice: Focused on individual potential tort feasors and interpersonal relationships, and to remedy the wrongs suffered

Distributive Justice: Allocation of loses

Impose an incentive on the ( to do that activity less Incentive Rationale- One theory of strict liability

Main justification for strict liability now is enterprise liability, Large corporations that can internalize the cost

Moral theories


Reciprocity



Strict liability should only be applied when there is a non reciprocal relationship




Ex. Non reciprocal relationship airplane flying and crashes and hit people on the 



ground

Ex. Reciprocal relationship, 2 planes in the air crash into each other, or the passengers and the pilot. Here should apply negligence standard.

Economic Approach

Tort system should act in a method that maximizes economic efficiency

Applying the coase theorem cheapest cost avoider should then be the liable party

This is all more talk than it is practical. Same with fairness.


Allocation of Loses (Includes Compensation)

Spreading Goal.  A central goal of strict liability is to spread losses caused by injuries among a broad class of persons.  This loss-spreading goal helps to assure that the effects of otherwise devastating losses are ameliorated by diffusing them among a broad array of individuals and entities.  Many argue that losses should be placed on the party who can most easily spread the costs of the enterprise by adding the cost of compensation for accidents resulting from the activity to the price of the product.  

High Transaction Costs and Alternatives.  The loss-spreading goal should not be considered in isolation.  The fact that other avenues for compensating injuries exist—such as workers’ compensation, Social Security disability benefits, and first-party insurance—must also be taken into account.  Moreover, the relative inefficiency of strict tort liability should be compared with other systems.  For instance, there are substantial transaction costs (i.e., “tertiary costs”)associated with liability insurance.
Internalization of Accident Costs.  Actors who initially bear accident losses (i.e., “internalized”) under a strict liability regime presumably reflect that loss in the cost of the enterprise’s products or services.  Such added charges will constitute a signal to interested consumers and owners of the true costs of the activities of that enterprise.  This will promote better informed choices by these interested parties, thereby discouraging consumption and investment in relatively more hazardous products and services and encouraging investment in safety.  Thus, internalization of costs through loss allocation will induce price-mediated adjustments in production and activity levels, with reduction of the incidence of accidents.  

Downside of Internalization.  If taken too far, internalization and loss allocation can have a serious downside: (1) Forcing enterprises to internalize too many costs can inhibit economic development and technological innovation (although it may encourage innovation in safety); and (2) forcing too many costs on an enterprise may foster efforts to avoid liability by substituting unregulable modes of behavior.  These attempts to avoid loss allocation might includes sales of goods and services in “black markets” and other clandestine production and distribution methods.

· 
Fairness

What about Moral Judgment?  Under strict liability, a defendant may be liable even though he is charged with no moral wrongdoing and has not even departed in any way from a reasonable standard of intent or care.  Thus, the moral judgment goal seems to be less important in a strict liability regime.  Perhaps, the basis of liability on the defendant may just be his intentional behavior in exposing the community to such a risk.  Alternatively, where there is blame on neither side, maybe we just ask who can best shoulder the loss and hence shift the loss.  


Deterrence


Comparing negligence vs. strict liability on efficiency grounds

Both negligence and strict liability induce potential injurers to take care.

Additional advantage of negligence: it may induce potential victims to take more care because of “residual liability.”

Additional advantage of strict liability: it forces potential injurers to consider not only how careful they are, but also how much of an activity in which they will engage (activity level effects).

Risk Reduction.  Strict liability does not prohibit risky activities.  Instead, the threat of strict liability encourages actors to make sound cost-benefit decisions about the level and location of the activity, as well as alternatives.  Because it makes the actor pay for all injuries associated with the activity, strict liability encourages her to consider alternative ways of achieving the same goal.  In contrast, actors in a negligence regime will only consider possible changes in expenditures on care.  Thus, imposing strict liability may lead to less high risk activity and fewer accident losses from it. 

Easier to Prove Strict Liability.  Strict liability was developed in part because of the difficulties encountered by plaintiffs attempting to prove negligence.  If it is true that much of the negligence that occurs cannot be proven, then strict liability may afford more effective deterrence than traditional negligence law.  


Economic Concerns



Economic efficiency means a market share approach and what is the most efficient 


action for the market. Enterprise Liability and they can better absorb the costs.


Administrative Concerns

Administrative Efficiency and “Tertiary Costs.”  Tertiary costs are costs of operating the torts system.  On the one hand, the trial of a strict liability case is simpler than that of a negligence case because there is one less issue—negligence—and the fewer the issues, the easier it should be to settle the case without trial.  On both counts, litigation costs are likely lower under strict liability than under negligence—for the same number of claims.

But the number of claims may not be the same.  In principle, under strict liability, every accident may give rise to a tort claim—not just every accident in which the defendant may have been negligent.  However, if the accident rate in some activity falls dramatically if strict liability is imposed, there may well be fewer claims under strict liability; and since the average cost of processing claims should be lower under strict liability, the substitution of strict liability for negligence may enhance administrative efficiency.  But if most of the accidents that occur in some activity are unavoidable either by taking greater care or by reducing the amount of the activity, the main effect of switching from negligence to strict liability will be to increase the number of damages claims.  
· 
Legislative Concerns

V. Products Liability


A. Background



1. Privity


Old Rule: Privity Required

Modern Rule: MacPherson v. Buick Duty to the World

Judge Cardozo held that the manufacturer of any product capable of serious harm if negligently made owed a duty of care in the design, inspection and fabrication of the product, a duty owed not only to the immediate purchaser but to all persons who might foreseeably be affected by the product.  Thus, an injured plaintiff can recover from a remote manufacturer without regard to privity:

MacPherson also established that a manufacturer could be liable in negligence for any defects attributable to negligently constructed component parts, even where the component part was made by a reputable supplier.  Thus, a finished product seller has a responsibility for the design and manufacturing integrity of component parts.  These two rules still represent the established majority rule today.  

Privity may still be a requirement in warranties.

Coca Cola: Justice Traynor’s concurrence argued forcefully that it was time for the court to adopt “absolute liability” for manufacturers placing products upon the market knowing that the product will be used without inspection, where the product “proves to have a defect that causes injury to human beings.”



2. Policy rationale

Without Privity the floodgates would open, and there would be crushing liability

Policy rationales for strict liability in Traynor’s concurrence from Coca Cola
Loss minimization/cheapest cost avoider (deterrence): 

placing liability “where it will most effectively reduce the hazards …  inherent in defective products that reach the market.”

Harm should be to the manufacturer, because they are in a better position to anticipate and prevent against the harm.

Loss spreading: 

shifting the loss to the party who can best insure and spread the loss among users of the product

Better equipped mfg to spread the loss and they have insurance is available

Justice/fairness: 

under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product.

People in the public don’t have info other than what the mfg tells them about the product and out of fairness how can the consumers protect themselves from injury

Policy goal of loss internalization

Cost should be borne my mfg not individuals

Note 5 pg 561, Greenman v. Yuba, Strict liability imposed


B. Manufacturing defect


C. Design defect 


D. Warnings/instructions defects

· Policy concerns:


Allocation of Loses (Includes Compensation)

· 
Fairness


Deterrence


Economic Concerns


Administrative Concerns

· 

Crushing liability

· 

Fraud
· 

Floodgates

· 

Proof Issues

· 
Legislative Concerns

VI. Damages

A. Compensatory

B. Punitive

· Policy concerns:


Allocation of Loses (Includes Compensation)

· 
Fairness


Deterrence


Economic Concerns


Administrative Concerns

· 

Crushing liability

· 

Fraud
· 

Floodgates

· 

Proof Issues

· 
Legislative Concerns

VII. Insurance and Alternatives   

· Policy concerns:


Allocation of Loses (Includes Compensation)

· 
Fairness


Deterrence


Economic Concerns


Administrative Concerns

· 

Crushing liability

· 

Fraud
· 

Floodgates

· 

Proof Issues

· 
Legislative Concerns

