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Torts Outline

Intentional Torts

A. Intentional Torts

Intentional Torts req:

a. An act by defendant

i. Act must be voluntary. Involuntary (ie Convulsions) do not count.

b. Intent to do the act

i. Intent means to act w/ the purpose to cause the consequence or

ii. if the actor knows that the consequence is substantially certain to result (see Garratt v. Dailey)


1. Assault

a. A physical act of a threatening nature or an offer of corporal injury which puts an individual in reasonable fear of imminent bodily harm (see Picard v. Pontiac Buick)
b. Two Types of Assault:

i. Incomplete Battery – a type of assault where the actor intended a harmful or offensive contact (but didn’t complete the contact). Ex. Missing a punch

ii. Threatened Battery – where the actor intended to cause an imminent apprehension of harmful/offensive contact.

c. Threats conditional on future events are not imminent, and cannot be regarded as assault.

2. Battery

a. Offensive Battery

i. An actor intends to cause a harmful or offensive contact, or imminent apprehension of such harmful and offensive contact, and
ii. such contact directly or indirectly occurs.

1. Discussing Wishnatsky v. Huey: defining offensive contact
a.  A bodily contact is offensive if it offends a reasonable sense of personal dignity – meaning, it must offend the ordinary person; not an unduly sensitive person as to his personal dignity.  
iii. (Crowded World) Some contact is inevitable in a crowded world because we share space.  There must be a balance between offensive contact and inevitable contact – that’s where the reasonable sense of personal dignity standard comes in.

b. Harmful Battery

i. Single definition of OFFENSIVE battery and HARMFUL battery; distinguished only by the actual resulting contact.

ii. Notes on Picard v. Pontiac Buick
1. In this case the defendant touched plaintiff’s camera and contended it wasn’t battery because he didn’t touch or injure plaintiff’s person. However, the court held that some things are intimately connected with one’s body (Clothing, a cane, anything grasped by hand) and are an extension of the body.  In this case the plaintiff held a camera, which is considered intimately connected to her body.  The court ruled the touching of the camera constituted a battery.  

3.  False Imprisonment – Three Elements
a. Words or acts by the defendant intending to confine
b. Actual confinement

i. Actual or apparent physical barriers 
1. Locked door, and no apparent escape route.  

ii. Overpowering physical force

1. Large male confronting small female (Female may feel confined due to physical threat and overpowering size) 
iii. Threat of physical force
iv. Other duress

1. Taking something of great value that the plaintiff may feel can never be replaced, i.e. purse.
v. Asserted legal authority
c. Awareness by plaintiff that he is being confined (or plaintiff is harmed, some jurisdictions)

i. Lopez v. Winchell’s Donut House
1. Confinement must be against plaintiff’s will.  No consent. Involuntary confinement.
2. Plaintiff can’t stay voluntarily 

3. Moral pressure to protect integrity not enough (Plaintiff wanted to stay to prove that she didn’t steal, so she stayed on her own accord.)

4.  Intentional Infliction of Emotional Distress

a. Defendant engages in extreme and outrageous conduct

i. It offends against the generally accepted standards of decency and morality.  
b. The act must be intentional or reckless

i. The defendant must have specific purpose of inflicting emotional distress and knew – or should have known (reckless) that the emotional harm would likely result.

c. It must cause severe emotional distress to the plaintiff.
ii. Must be beyond merely hurt feelings, doesn’t necessarily have to be physically manifestation of emotional harm, but it can.  
d. Notes on Womack v. Eldridge
i. The defendant acted extremely and outrageously in disguising herself and her intentions of taking the photograph, with the purpose to use them in a child molestation case.

ii. The actions were reckless because the defendant should have known that it would likely result in extreme emotional distress or harm to the plaintiff.  It was foreseeable.

iii. The plaintiff emotionally suffered as a result (depression, anxiety, sleeplessness).  
B. Intentional Tort Defenses – Defenses are ordinarily triggered only if π has established a prima facie case of tort liability
1. Consent:

a. If the plaintiff consents in any way (express or implied) to the defendant’s actions or words, then plaintiff cannot sue for intentional tort

i. Express – When the π specifically states consent

ii. Implied – When π’s actions may be interpreted by the jury as consent.

b. Notes on Hart v. Geysel
i. Π and Δ engaged in a consensual “prizefight.”  Π died as a result of the fight.  There were no legal grounds to support a cause of action b/c π expressly consented to the fight.
c. Things that negate consent
i. Fraud

a. Ex. Δ told π they could have sex & he was unable to impregnate her. Π got pregnant b/c Δ lied to her.  Consent is not a defense b/c π only consented to sex w/o pregnancy.

ii. Inability to give consent (ex. disability)

iii. Minor (age)

2. Self Defense 

a. Defendant must have acted honestly in using force

b. Defendant’s fears were reasonable under the circumstances

c. The means of force were reasonable

i. Notes on Courvoisier v. Raymond
a. The defendant honestly believed he was being attacked by the rioters

b. He was outnumbered and his fears were reasonable and plaintiff was approaching him

c. His actions were proportional to the threat

3. Protection of Property 
a. Force can only be used if there is perceived threat of harm to the defendant’s personal safety and will justify self-defense.
b. Use of unreasonable means is not allowed to protect property.
i. “There is no privilege to use force calculated to cause death or serious bodily injury to repel the threat to land or chattels unless there is also a threat to the Δ’s personal safety as to justify a self defense.”
ii. Notes on Katko v. Briney
a. Defendant used a spring gun trap in his uninhabited property to deter trespassers.  

b. The court determined that the spring gun trap was an unreasonable measure to protect property, when there was no threat to defendant’s personal safety.  

4. Necessity

a. To trigger a Privilege of Necessity:

i. Defendant must face a necessity

a. If the defendant is put in a situation where there is no other reasonable alternative (See Ploof v. Putnam: Where the defendant moored his private ship on plaintiff’s dock during severe storm to protect his property and safety.)
ii. The value of the thing preserved must be greater than the harm caused

b. Must determine whether the necessity is “absolute” (act of God) or “incomplete” (act of human)
i. If it’s Absolute then Δ is not liable for damages

Unintentional Torts

Negligence
1. Prima Facie Case of Negligence

a. Duty

b. Breach

c. Causation

i. Cause-in-fact

ii. Proximate Cause

d. Damages

2. Strict Liability

a. When the plaintiff doesn’t need to prove defendant’s fault/intent.  The result of the defendant’s actions and plaintiff’s subsequent injury is sufficient is enough to establish liability.

i. Notes on Hammontree v. Jenner
1. The defendant had an epileptic seizure while driving his car and injured plaintiffs.  

2. Plaintiffs argued under strict liability and likened it to products liability, but the courts refused to accept this because the consequences would be to distribute fault to insurance carriers.
3. Under a Holmesian view which the court adopted: the defendant took all the precautions he could and therefore the costs should lie where they fall
.
3. Vicarious Liability

a. A principle may be held liable for the acts of its agents that are within the course and scope of the agency.  (Respondeat Superior)
i. Birkner Test: Course and Scope of Employment 
1. The employee’s conduct must be within the general realm of employee job duties.

2. The conduct must occur within the time/hours of employment AND within the ordinary spatial boundaries of employment (Geographic)

3. The employee’s conduct must be at least partially motivated by serving the employer’s interest.  
b. Notes on Christensen v. Swenson
i. Court discussed the Birkner Test, under the doctrine of Respondeat Superior, for an employee who was involved in a car accident on her way back from a lunch break. Court found that, on all three elements, reasonable minds could differ; so it was remanded to a jury. 

c. Reasons for Vicarious Liability

i. It gives employers incentive to hire responsible employees and monitor them, reducing the possibility of accidents
ii. The losses occurred from lawsuits can be spread to the employer, who is able to actually pay them.

d. Apparent Agency

Question: If an employer/independent relationship meets all three elements below (but there is no peculiar risk involved in the scope of employment), then is there an apparent agency and thus vicarious liability?
i. Apparent Agency can establish vicarious liability even when there is no actual employer/employee relationship.  Ex: Independent contractors.
ii. Apparent Agency is dependent on whether the principle creates the appearance of an agency relationship; not from representations of the agent or subjective understanding of the person dealing w/ the agent (Roessler v. Novak).
iii. Elements of Apparent Agency

1. A representation by the purported employer
2. A reliance on that representation by a third party
3. A change in position by the third party based on that reliance

a. Notes on Roessler v. Novak
i. The radiology department was located within the hospital that the referring emergency doctor was located. (Representation)

ii. He relied that the radiologist was an employee of the hospital

iii. As a result of his reliance, his position was changed because he didn’t have the chance to seek other option (ex, choice of doctor).

4. The question of whether there exists an Apparent Agency is for the jury to decide based on the facts of the specific case

iv. Non-Delegable Duty

1. If the employer/independent contractor relationship involves a peculiar risk, then the purported employer cannot delegate their duty to protect.

2. J. Alterbernd’s concurring opinion in Roessler v. Novak says that an Apparent Agency test is too unpredictable when applied in Medical negligence.  It results in case-by-case jury determinations that might be unfair (two identical cases could go to two different juries & result in two different decisions).
a. Justice Altenbernd’s opinion recommends using the theory of Non-Delegable duty since the patient in Roessler did not have the ability to shop around for providers at the time of his emergency room visit.

Breach
4. Standard of Care

a. Extraordinary Standard
i. Andrews v. United Airlines (1994) held United to a heightened standard b/c it is a common carrier. Luggage fell from overhead bin & injured passenger. United was aware of the problem but didn’t put safety features. 
1. Court held that Common carriers must use “best precautions known to any company exercising the utmost care and diligence in keeping abreast w/ modern improvement.”
ii. In Bethel v. NYC Transit Authority (1998) the court rejected the extraordinary standard of care for common carriers to their passengers in favor of an ordinary standard.
b. Ordinary Standard

i. Reasonable care under all the circumstances

ii. Ordinary care only requires “reasonable foresight of consequences” (Adams v. Bullock; trolley wires injured boy playing w/ wire)

5. Reasonable Prudent Person Standard

a. “Negligence is doing something which a reasonably prudent person would not do, or the failure to do something which a reasonably prudent person would do – under similar circumstances.”
i. Negligence is the failure to use ordinary or reasonable care.
ii. Ordinary or reasonable care is that care which persons of ordinary prudence would use to avoid injury, under the same circumstances.
b. RPP standard is objective
c. RPP is measured by a hypothetical person who exercises the qualities of attention, foresight, caution, courage, self-control, altruism, & judgment which society requires of its members for their protection and the protection of others.
d. RPP foresight means that RPP should guard against reasonably foreseeable risks.

i. RPP standard cannot be adjusted or modified based on an individual person’s deficiencies. (ex, if one person is generally more clumsy then RPP cannot be lowered for them).

ii. RPP standard can be modified for physical disabilities (ie, Blindness). 

1. “When men live in society, a certain average of conduct, a sacrifice of individual peculiarities going beyond a certain point, is necessary to the general welfare” – Justice Holmes

iii. Emergency Doctrine – A person confronted w/ an emergency not of his making “is req’d to exhibit only an honest exercise of judgment”

1. But the Emergency Doctrine will not always be invoked; Sometimes the court will choose to instruct the jury to apply the RPP standard and consider the emergency situation merely as a circumstance that the RPP would deal with (Levey v. DeNardo)
e. Roberts v. Ramsbottom – Δ had a stroke while driving and caused 2 accidents, but he was still conscious.  He should have behaved as a RPP under his circumstances and pulled over.  Since he didn’t, he was negligent.  The court would not accept anything less than a total loss of consciousness (like in Hammontree).
f. Bashi v. Wodarz – Δ claimed she “wigged out” while driving. This does not alter the RPP standard and Δ was found to be negligent b/c RPP in Δ’s situation would have exercised more care.
i. Court treats heart attack, temporary dizziness, transitory delirium as circumstances which should be considered when evaluating what RPP would do.  The RPP standard still applies, but factors in the circumstances.

6. Reasonable Prudent Person Standard – Children

a. Children must exercise the care that a reasonable child of their actual age, intelligence, and experience would exercise.

b. When Children engage in adult activities, then the court will apply adult standards of care.

i. Policy reason: It is unreasonable to expect other adults engaging in the same activity to be cautioned of the dangers of children engaging in an activity they should not be.

7. Role of Judge and Jury

a. If reasonable minds can differ, then the jury should decide the question of negligence.

b. “When the standard is clear, it should be laid down once and for all by the courts” – Justice Holmes 
c. In Baltimore & Ohio Railroad Co. v. Goodman, Justice Holmes held that if prior juries have established a clear standard, then it is the role of the judge to take the question away from the jury.
i. Reasoning: Juries are composed of average people, and if those average people come up with the same rule on multiple occasions – then they have satisfied their job as jury and have created a rule of law that should be applied consistently in the future. [Goal is consistency]
d. Extraordinary situations should not be subjected to tests that are designed for common-place situations. They should be questions for the jury.
i. Ex. Pokora v. Wabash Railway, the lower court used the Goodman precedent to rule, as a matter of law, that the decedent (π) was negligent when crossing the railroad tracks. On appeal, Cardozo found that this was an incorrect standard to use.
1. Cardozo’s majority opinion limits Holmes’ Goodman opinion by reversing the ruling as a matter of law and remanding it – b/c it is the jury’s discretion.
ii. Minority opinion in Atkins v Glens Falls City School Distr criticizes Holme’s Goodman opinion b/c technological change and shifts in public perception change what constitutes reasonable safety measures.  As such, judges should not set standards where there is a relevant jury issue that may change over time.

8. Role of Custom

i. Custom as evidence of breach of duty

ii. If an industry standard or prevalent custom establishes a duty of care, and Δ has not followed that custom – then this can be evidence of negligence.
b. Custom as evidence of reasonable care (non-breach of duty)
i. If an industry standard or prevalent custom establishes a duty of care, and Δ has followed that custom – then this can be evidence that Δ took reasonable care.
c. Trimarco v. Klein – π was a resident in Δ’s apartment building and was injured when the glass in his shower shattered. Π said there was a prevailing custom to use tempered glass in shower doors.
i. Supreme Court held that “the mere fact that another person may have used a better or safer practice does not establish a standard” and it is up to the jury to decide if the evidence establishes a general custom or practice. 

9. Balancing Approach

a. Balancing the foreseeability of harm with the magnitude of harm against the social utility of activity that caused harm.  These are all alternate considerations that add to a Cost-Benefit analysis of whether the actor took an unreasonable risk and was negligent as a result.
b. Learned Hand formula (Carroll Towing) is a formulaic type of balancing approach.
i. If B < PL then the actor was negligent for not taking any precautions
ii. If B > PL then the actor was not negligent

1. B = the burden of taking adequate precautions (includes cost)

2. P = probability of harm

3. L = expected harm
iii. Posner’s view on the Hand Formula : Economic Efficiency
1. “When the cost of accidents is less than the cost of prevention, a rational profit-maximizing enterprise will pay tort judgments to the accident victims rather than incur the larger cost of avoiding liability.”

10. Proof of Negligence
a. Dangerous Condition

i. If Δ (business premises) has knowledge (constructive or actual) of a dangerous condition and does not respond adequately, then Δ is negligent for breaching their duty of care to customers.
ii. Constructive Notice (Gordon v. American Museum of Natural History) requires:
1. A dangerous condition must have been visible, apparent, and existing for a sufficient length of time to permit employees to find and fix the dangerous condition.

a. In Gordon, π provided no evidence to show the piece of paper that π slipped on (dangerous condition) had been there for a sufficient length of time as to constitute constructive notice.

2. Negri v. Stop and Shop – π slipped on broken jars of baby food in Δ’s store. The dangerous condition was visible, apparent, and had been there for 50 – 120 mins; Court held that it met all the req’mts of constructive notice.  It’s up to the jury to decide if Δ was negligent based on this constructive notice of dangerous condition.
iii. Actual Notice

1. Can be satisfied if Δ was actually notified of the dangerous condition.
a. Ex. A patron tells an employee that there is a huge liquid puddle on aisle 3. This is actual notice.
b. Business Practices

i. Some jdx, including a Vermont court (Randall v. K-Mart Corp) do not require constructive notice for business practices’ that create a reasonably foreseeable risk of harm to invitees.

1. Such businesses should take “reasonable steps to obviate the danger.”

2. Merchants are obligated to anticipate dangerous conditions that are reasonably foreseeable based on their business type.

a. In Randall v. K-Mart Corp, π suffered injuries when he slipped on birdseed. Π argued that Δ’s merchandising of birdseed was “self service” and as, such, there was a reasonably foreseeable risk of harm & Δ did not need to have constructive notice in order to be held liable.  But there was no evidence to suggest that K-Mart’s merchandising (or store displays) of birdseed created a reasonably foreseeable hazard, so court rejected π’s arg.
11. Statutory Purpose Doctrine - [Statutorily Imposed evidence of Breach]
a. Negligence Per Se
i. An Actor is Negligent if:
1. Violates a safety statute
2. Without excuse

3. Statute is designed to protect against the type of accident the actor’s conduct causes
4. Victim is in the class of people the statute is designed to protect

ii. Martin v. Herzog – Jurors cannot decide on their own to give little or no weight to evidence that Δ violated a safety statute. It’s the law; and violating the law is evidence of negligence.
iii. Tedla v. Ellman – π’s are brother/sister pedestrians and are hit by Δ, motorist, as they walk on the wrong side of the street as is legally permitted. 
1. Example of excuse: In Tedla, following the safety statute and walking on the designated side of the road would have been more dangerous b/c there was high traffic volume on that side.  Whereas on the other side there was less of a danger to pedestrians. Tedla’s excuse is safety.
12. Res Ipsa Loquitur

a. Special evidentiary rule that infers breach (negligence) based on circumstantial evidence. Establishes π’s prima facie case of negligence against Δ.
i. Elements that must be met before invoking Res Ipsa Loquitur:
1. The accident and resulting injury must be of a type that does not occur in the absence of negligence.

a. The jury is well equipped to decide this; it is based on general knowledge. However, expert witnesses are permitted to testify in technical cases.

2. The instrumentality alleged to have caused π’s injury must have been within the exclusive control of the Δ.
a. Helton v. Forest Park – Toddler was left in day care room of church w/ 2 adults and many other kids. Kid suffered serious eye injury but no one knew how it happened.  Court held that Res Ipsa is inapplicable where the instrumentality producing the injury is unknown or is not in the exclusive control of Δ. 
3. The accident was not due to any voluntary action or contribution of the π.
ii. Byrne v. Boadle – π is injured by a falling barrel of flour that Δ, a flour merchant, threw from a 2nd story window (intending to load a waiting cart below).  Π did not see the barrel and had limited access to evidence since he fell unconscious after the injury.
1.  Judge Pollock and the Byrne court est. principle of Res Ipsa Loquitur b/c Δ is more able to produce evidence (of non-negligence) than π is able to produce evidence (of negligence).
iii. McDougald v. Perry – Δ is tractor trailer driver.  While Δ was driving on the highway, a large tire suspended under his tractor (and held in place by an old and uninspected link chain) became airborne and struck the π’s car. 
1. Court upheld the application of Res Ipsa in this case b/c it met all three elements & b/c it is substantially harder for π to provide evidence.  The instrumentality (chain link) disappeared, so Δ was best able to produce evidence rebutting negligence.
b. Permissible Inference
i. The majority rule

ii. Allows the jury to choose. After π has satisfied all Res Ipsa elements, jury is permitted to infer Δ’s breach – but they are not required to. It is entirely up to the jury’s election.  Jury may decide that the inference is not warranted, despite π’s Res Ipsa claim.
c. Rebuttable Presumption  

i. The minority rule

ii. Automatically establishes breach until the Δ rebuts.  This shifts the burden of proof.  Instead of π gathering and presenting a preponderance of evidence to show Δ was negligent – the burden shifts to Δ, who must prove with a preponderance of evidence that he was not negligent.
d. Res Ipsa Loquitur in Medical contexts

i. Ybarra v. Spanguard – [π was patient who was severely injured and later paralyzed due to an injury he received while he was unconscious for a surgical procedure]. 

1. In Ybarra, the court decided that “Res Ipsa Loquitur should apply with equal force in cases where medical staff take the place of machinery and may inflict injury upon a patient who is not in a position to say how he received his injuries [unconscious].”

2. Ybarra limits this decision and specifically characterizes the application of RIL as an exception.

13. Medical Malpractice

a. Negligence

i. Medical Negligence operates under the same prima facie elements as ordinary negligence. Reasonably Prudent Person standard is measured by the common practices of the medical profession/field as a whole.

1. Π provides evidence to establish the applicable standard of care by calling expert witnesses.
2. Π must show that Δ, doctor, departed from that standard of care (breached duty).

a. An honest or good faith mistake is not a defense for the Δ.

ii. Medical Negligence is different from Ordinary Negligence b/c:

1. Higher standard of care

2. Custom determines the standard

3. Experts may establish custom

4. Experts may establish Res Ipsa Loquitur

iii. Sheeley v. Memorial Hospital – overturns the rule that expert witnesses must be from “similar localities.” The reason being that medical standards are nationalized and there is no longer a need to protect rural doctors from being subjected to urban standards b/c the standards have become the same.
iv. States v. Lourdes Hospital – π was unconscious while she was injured, but complained of pain before her anesthesia; nurses had hyperabducted her arm and kept it that way for the duration of her unconsciousness; caused serious injury to π.  
1. Π tried to invoke RIL. Element #1 (that injury would not occur in the absence of negligence) required expert medical testimony regarding the common practices of this medical procedure.  
2. The issue was whether such expert testimony was admissible for the purposes of establishing the 1st element of RIL.  
3. Court ruled that expert testimony is permissible where specialized knowledge is req’d to determine if the accident would occur in the absence of negligence.
b. Informed Consent

i. A distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment.
ii. Under Informed Consent, the doctor has a duty to disclose to patient the material risks & benefits associated w/ medical procedures.

1. Reasonable Patient Standard

a. The test of measuring the materiality of a risk is whether a reasonable patient in the patient’s position would have considered the risk material.
2. Matthies v. Mastromonaco – Informed Consent applies to both invasive and non-invasive procedures.
c. Medical Negligence and Informed Consent are distinct causes of action; but they can be brought together in a single suit alleging both Medical Negligence and Informed Consent.

Duty

14. General Duty
a. Everyone has a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others.

i. Breach – A defendant breaches their general duty when, judged from the perspective of a reasonable person, the Δ fails to act w/ reasonable care in creating an unreasonable risk of harm to others.

b. Misfeasance – actively causing harm to another [Δ’s conduct results in π’s injury]
c. Nonfeasance – passively allowing harm to befall another
i. Inaction

1. If you haven’t created the risk, there is no affirmative duty to rescue another in harm’s way.
a. Ex. Baby lying on the train tracks.  If you had nothing to do w/ it and just witness the baby lying there – there is no duty to rescue; unless you have a special relationship w/ baby.
b. Harper v. Herman – Δ, Boat owner, had a party on his boat. One of his guests invited π.  Δ stopped the ship in shallow waters and π dived off, head first.  Π suffered serious injury.  Court found that Δ had no duty to warn π in the absence of a special relationship.
ii. Rescue [Nonfeasance]
1. Generally, no duty to rescue another if you haven’t created the risk, unless there is limited duty 
a. Ex. a special relationship creates limited duty.
15. Exceptions to No Affirmative Duty to Rescue ( Creates a Limited Duty
a. Special Relationship

i. Common Carrier

ii. Innkeeper 

iii. Possessor of Land open to the Public

iv. Custodial Relationship – persons who have custody over another under circumstances in which that other person is deprived of normal opportunities of self-protection.
b. Non-negligent Injury

i. “If an actor knows or has reason to know that his conduct (whether tortious or innocent), has caused bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.” (Restatement, 2nd § 322).

c. Non-negligent Creation of Risk

i. “If one who has done an act and subsequently realizes or should realize that it has created an unreasonable risk of causing physical harm to another, that person is under a duty to exercise due care to prevent the risk from occurring.” (Restatement, 2nd § 321)
d. Commenced Rescue [Voluntary assumption of assistance by Δ]
i. If, however, a person begins to rescue another and does not act as a reasonable person would have, or abandons the rescue effort w/o seeking additional help, then that person has acted negligently.

ii. A person has a duty not to make a situation worse for the injured party. (Restatement, 2nd § 324)
1. Farwell v. Keaton – Court found special relationship b/c π and Δ were out together on a “social venture.”  Court analogized this to two mountain climbers – where there is an expectation of aid from one climber to the other in the event that they face danger.  Also, Δ may have commenced rescue by applying ice to π’s forehead.  Also, Δ worsened π’s situation by leaving him in the car unattended and not notifying anyone that he was there.  Π died as a result.
16. Duty to Warn or Protect 3rd parties
a. Tarasoff v. Regents of University of California – Δ was therapist (UC was held vicariously liable through Respondeat Superior b/c therapist was employee of UC).  Δ counseled a student who said he wanted to kill π.  Court found a special relationship b/w therapist & student.
i. The issue was whether the Δ, therapist, owed a duty of care to warn the victim, π?
ii. The court ruled that “once a therapist determines or should have determined that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.
b. A person has a duty to control the actions of a third person when there exists a special relationship which imposes such a duty to control, or there is a substantial foreseeable risk to (Randi) the third person.

i. Ex. Duty of hospitals to control dangerous patients.

ii. Ex. Duty of doctor to warn his patient if prescribed medication makes it dangerous for patient to drive.

iii. Ex. Doctors have a duty to warn family members of patient if Dr. diagnoses patient w/ contagious or deadly disease (ie, HIV).

1. Dr. does not owe this duty to unforeseeable third parties (ie, if patient marries a long time after the diagnosis was made).

c. Providing Alcohol; Duty to injured 3rd parties

i. Distinction b/w Social Host and Commercial Vendor

1. Reynolds v. Hicks – Δ’s are newly married couple who provided alcohol to minor who drove and injured π after leaving the wedding. 

a. Court found that generally, social hosts do not have a duty to protect third parties from guests who drink and drive.
b. Court found that commercial vendors, however, do have the duty to protect 3rd parties, b/c they have the resources & ability to regulate distribution of alcohol. Plus, it is their business practice to do so.

c. Policy – Court does not want to restrict people’s right to host social functions by imposing great liability on them.

17. Implying a Private Right of Action [from Statute]

i. The following must be satisfied for a statute to imply a private right of action:
ii. Π must be within the class of persons that the Statute intended to protect or the class of persons that the statute sought to benefit.
iii. A civil remedy must promote the legislative purpose.
iv. A civil remedy must be consistent w/ the legislative scheme.
1. Legislative scheme means the administrability or provisions for enforcement. 

a. Ex. if a statute already includes a provision for enforcement or identifies a consequence for its violation – then Δ may argue that π’s attempts to imply a private right of action is inconsistent w/ the Legislative Scheme.

i. Counter-arg:  π may argue that a private right of action is necessary to deter the statute’s violators (like Δ), b/c the provision of enforcement is not, in itself, enough to deter.

18. Duty to Non-Parties of Contract
a. Strauss v. Belle Realty Co (“Consolidated Edison”) – tenant in apartment building went into common area during an electricity blackout (Con Ed’s fault) and tripped on poorly maintained stairs.  Δ, Belle Realty, had a contract w/ utility co. to provide electricity in common area.  Π was not in privity w/ Con Ed at the location of his injury (common area).  Court found no duty to π.
1. Privity means parties to a contract.
2. Cardozo’s opinion in Strauss weighs the social utility of Electricity companies; Cardozo says that finding a duty to non-contracted parties, in this case, would create “crushing liability” for the utility company – which might be harmful b/c it will deter utility companies from providing valuable benefits to society.
b. Palka v. Servicemaster Management – π nurse was hurt when a wall-mounted fan fell on her. Δ had contracted w/ the hospital to provide maintenance services, but was not in privity w/ π. The issue becomes whether Δ owed a duty of care to π, a third party.

i. Court held that “To find a duty, the relationship b/w the Δ’s contract obligation & the injured non-contracting party’s reliance and injury must be direct and demonstrable,” and the injured person must be in a known and identifiable group.
c. Pulka v. Edelman – π was pedestrian who was hit by a car.  The car was driving out of a garage & π sued garage owner.

i. Court found that the relationship b/w the Δ, garage, and the π, pedestrian, did not establish a duty to π b/c the garage had no reasonable opportunity to control the conduct of the driver. 

ii. Also, court said that finding such a duty would “create an unnecessary extension of duty.”  The duty would be limitless & could be applied to all garages (ie, Hotel parking lot, Mall parking lot, etc).

19. Duty of Landowner

a. Common Law approach

i. Identify π’s status as entrant on land

1. Invitee – Possessor invites w/ the expectation of a material benefit or extends an invitation to the general public (w/ no restriction on class of guests).
a. Public Invitee – Responds to an invitation to the general public. 

b. Business Visitor – Enters land w/ permission for a direct or indirect business purpose connected to the possessor
2. Licensee – All persons entering land w/ permission of the possessor (who are not Invitees).
a. Social guests default into the licensee category unless they meet the requirements of Invitee.

i. An open invitation to all members of a specific church is not an invitation to the general public. This invitation would be for Licensees.

3. Trespasser – Enters w/o permission of possessor.
ii. Identify applicable standard of care that landowner owes, based on status:
1. Duty to Invitee – Duty to exercise reasonable care to make safe or warn against both known dangers and those that would be revealed by reasonable inspection.
2. Duty to Licensee – Duty to warn against known, non-obvious dangers
a. If the danger is obvious, then it is the Licensee’s obligation 

3. Duty to Trespasser – No duty to protect or warn against dangers. Duty only to avoid willful misconduct or reckless disregard of safety.
b. Modern Approach – The Rowland Test
i. Established by Heins v. Webster County in Nebraska.  Based on Rowland v. Christian (Supreme Court of CA).

ii. The modern approach eliminates the distinction b/w Invitee and Licensee & combines the two groups of people into a single category – lawful visitors.  Trespassers remain in the separate category of unlawful visitors.
iii. Under the modern approach, a standard of reasonable care is required for all lawful visitors.
1. Reasonable care is judged by the following factors, (Rowland Test)
iv. The Rowland Test

1. Foreseeability of harm to the π

2. Degree of certainty that the π suffered injury

3. Closeness of connection b/w Δ’s conduct and the injury suffered

4. Moral Blame attached to Δ’s conduct

5. Policy of preventing future harm
6. Extent of the burden to Δ & consequences to the community of imposing a duty

7. Availability, cost, and prevalence of insurance
c. Attractive Nuisance Doctrine
i. If the landowner has something on their land that children will want to play with, or are interested in, and it causes them harm, then the landowner is at fault.

ii. Elements of Attractive Nuisance Doctrine (balancing utility & risk):

1. Duty to trespassing children

2. When artificial condition causes physical harm

3. Possessor knows or has reason to know children will trespass

4. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children

5. Children did not discover or realize the risk

6. Balance of utility and risk supports eliminating condition
7. Possessor failed to exercise reasonable care
20. Negligent Entrustment

a. A Δ who supplies a chattel, has a duty to not let it fall into the hands of another, whom the Δ knows or should know may use it in a manner involving unreasonable risk of physical harm to himself or 3rd persons.
i. Ex. Lending your car to an intoxicated driver.

ii. Ex. Lending your gun to someone who is likely to misuse it.

b. Vince v. Wilson – Great Aunt gives money to Δ to buy a car. Aunt knew that Δ didn’t have a valid license & abused drugs/alcohol.
i. Court found: The negligent entrustment theory requires a showing that the entrustor knew or should have known some reason why entrusting the item to another was foolish or negligent. 
Torts Outline – Post Midterm
Emotional Harm
Duties for Non-Physical Injuries

A. There are four types:

1. Threat of Physical Injury ( Emotional Distress

a. Where Emotional Distress follows from a threat of physical injury, courts have allowed π to recover under certain circumstances (Falzone v. Busch) 

2. Actual Physical Injury ( Emotional Distress

a. Before Falzone v. Busch, courts generally only compensated π for Emotional Distress when π had suffered a physical injury, and such emotional distress followed the compensable physical injury. 

3. Plaintiff is the direct victim of conduct that creates an unreasonable risk of Emotional Distress

4. Bystander Emotional Harm ( Emotional Distress results from physical injury to another
Threat of Physical Injury

A. Where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright.

1. The elements of this rule:

a. Negligent Act

b. Causes fright from a reasonable fear of immediate personal injury

c. Fright results in substantial bodily injury or sickness

d. Π may recover if such injury/sickness would be regarded as proper elements of damage if they had followed a direct physical injury.

2. This rule comes from Falzone v. Busch. 

a. Falzone v. Busch – π suffered physical manifestations as a direct result of emotional harm she suffered when Δ’s car veered towards her.  Π was afraid Δ’s car would hit her, but it instead hit her husband who was visible, but standing far away enough not to endanger her.  The Supreme Court granted π recovery, overruling the Ward Doctrine. 
B. History: The Ward Doctrine, cited in Falzone v. Busch
1. Prior to Falzone (1965), the New Jersey courts decided Ward v. West Jersey (1900).

a. In Ward, the court decided that a physical impact upon the π is necessary to sustain a negligence action.  The Ward court cites 3 reasons for this “doctrine of non-liability
”:

1. A person is legally responsible only for the natural and proximate results of his negligent act.  Fright does not naturally or probably cause physical suffering, due to emotional harm.

2. Since this was a case of first impression in Ward, the Court believed the consensus was “no liability exists in the absence of impact.”

3. Physical manifestations of Emotional Harm are far too easy to fake, feign, and fabricate.  The court feared a flood of false claims. 

2. In Falzone, the court overruled the Ward Doctrine, finding that:

1. Any impact is sufficient to allow recovery

2. Common Law evolves.  A case of first impression should not be dismissed simply on those grounds.

3. Credibility of Emotional Harm is determinable by medical evidence; it is a question for the jury, not a question of law.

C. Problems

1. In Falzone, the court cites a concern about whether a Δ can preserve evidence in a case where π never notified the Δ of her emotional harm, and π brings suit long after the incident.  In such cases, the court was worried that a Δ who is not forewarned will not know to preserve evidence to exonerate himself. 

a. To remedy this problem, the Falzone court noted that the TC judge may charge the jury that “an undue delay in notifying the Δ of the incident and the resulting injury may weigh heavily in determining the truth of π’s claim.”

D. Pre-Impact Fright:  Emotional distress of victims who realize they are doomed

1. Mostly in automobile and airplane crashes

2. Most courts have allowed recovery where π was aware of impending death or injury, even if the period of awareness was very short

a. Cases are decided on a very factually specific basis

1. Ex. An airplane passenger who couldn’t have possibly seen the engine detach because they were seated on the wrong side of the plane may not recover – whereas a passenger seated on the other side of the plane may recover for pre-impact fright.

3. Sander v. Geib, Elson, Frost – Δ’s negligence in reading a pap smear test led to a failure to detect cervical cancer until it was too late to save π decedent. 

a. The court awarded π damages for the emotional distress she suffered.  In justifying the claim, the court pointed to the 1 year period in which π decedent knew she would die from the very disease which the pap smear was designed to detect. 

E. Gottshall
1. Consolidated Rail Corporation v. Gottshall  - The Buckley court cites this case b/c it gives a history of when the Common Law allows recovery for emotional injury:
a. Where emotional distress accompanies a negligently inflicted physical injury

b. Emotional distress suffered by a close relative who witnesses the negligent physical injury of a victim

c. Negligent infliction of emotional distress, where the Zone of Danger test is satisfied
F. Zone of Danger Test 

1. A common law rule (cited in Metro-North Commuter v. Buckley) which permits recovery for emotional injury where:

a. “A π sustains a physical impact as a result of a Δ’s negligent conduct, or is placed in immediate risk of physical harm by that conduct.”

2. Metro-North v. Buckley – π was exposed to Asbestos (carcinogen) for a few years at his workplace and later feared developing Asbestos-induced cancer.  The court found that π could not recover for his emotional injury b/c he did not satisfy the Zone of Danger test.

a. Specifically, the court held that mere exposure is not equivalent to a physical impact as outlined by the Zone of Danger test. 

b. The court also found that π’s fear of disease was not imminent b/c he had no symptoms of cancer and the chance of developing cancer due to his particular Asbestos exposure is fractional. 

c. Buckley court held that contact (exposure) is not the same as impact. 

Conduct that Creates an Unreasonable Risk of Emotional Distress
A. Where Δ should have reasonably foreseen that serious emotional distress would result from his negligence, Δ is subject to liability (Gammon).

1. The Gammon rule eliminates the requirement of physical impact or imminent physical injury.  

2. The standard is lowered to reasonably foreseeable emotional distress resulting from a negligent act. 

B.  Foreseeability of Emotional Distress
1. How is the foreseeability of emotional distress defined, and how is it limited?

a. “A defendant is bound to foresee psychic harm only when such harm reasonably could be expected to befall the ordinarily sensitive person” (Gammon).

2. Gammon v. Osteopathic Hospital – π’s father died at Δ hospital.  Later, Δ mailed π a packaged which π expected to contain his father’s possessions, but instead contained a severed leg.  Π suffered emotional distress as a result of Δ’s negligence.  

a. The court permitted recovery on the following basis:

i. Psychic well-being is just as entitled to legal protection as is physical well-being.

ii. The requirement of impact is arbitrary. 

iii. Δ should have reasonably foreseen emotional harm would result from negligently handling the body of a recently deceased person b/c it is generally accepted that the family of recent decedents are emotionally vulnerable. 

C. Defining “Serious Emotional Distress”
1. What is the threshold of injury?

a. Serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”

i. This rule excludes the eggshell psyche and the supersensitive plaintiff. 

D. Unique Relationship of the Parties
1. Bryan v. Watchtower Bible - limited the Gammon rule:

a. “Only where a particular duty based upon the unique relationship of the parties has been established may a defendant be held responsible, absent some other wrongdoing, for the emotional harm of another.”

Emotional Distress Resulting from Physical Injury to Another (Bystander E.D.)

A. Dillon-Portee Test 

a. A plaintiff may recover for negligently inflicted emotional distress if he proves:

b. Δ negligently caused the death or serious bodily injury to the victim

c. A marital or intimate family relationship w/ the victim

d. Observation of the death or injury at the scene of the accident

e. Resulting severe emotional distress
B. Portee v. Jaffe – π mother witnesses her son die slowly and painfully as he is crushed between the doors of an elevator, negligently maintained by Δ, building owner. The episode lasted 4 ½ hours and π, mother, suffered extreme emotional distress, evidenced by her subsequent self-destructive behavior and psychotherapy. 

1. The Portee court created the above rule based on Dillon v. Legg
a. Dillon Test
i. Proximity to the accident

ii. Direct (1st hand) emotional harm (ie, not hearing it from another)

iii. Closeness of relationship w/ victim

2. Zone of Danger Rule [“Near-Miss Test”] (for bystander emotional distress)

3. “Allows one who is himself or herself threatened with bodily harm in consequence of the Δ’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family.”

C. Johnson v. Jamaica Hospital – π’s are parents of a newborn baby who was abducted while under the care of Δ, hospital.  Π’s were denied recovery for their emotional distress (resulting from the abduction) b/c the Johnson court found that Δ hospital owed no duty to the π parents – Δ only had a duty to the baby. 

1. While it was foreseeable that emotional harm would result to parents of an abducted child, π’s were unable to recover b/c Δ owed no duty to them [This is under a theory of Indirect E.D.]

2. Δ, hospital, owed a duty of reasonable care to avoid injury to the baby [Under a theory of Direct E.D.]

D. Property / Pets

1. Lubner v. City of Los Angeles – π’s sought emotional damages for the negligent destruction of their home by Δ, city’s trash truck.

a. Lubner court refused to allow recovery for emotional distress caused by loss of property.

i. The court found that recovery for economic damages is enough.
2. Roman v. Carroll – π sought damages for emotional distress suffered from watching her poodle’s injury. 
a. The Roman court held: Emotional harm suffered from witnessing injury to property is not actionable. 

b. However, some states have since enacted statutes that reverse the common law as held in Roman, and allowing pet owners to recover from indirect emotional distress.
E. Unmarried Couples and Emotional Distress
1. Eldon v. Sheldon – π claims bystander emotional distress from watching gf die.  Court denies recovery on the basis that π and victim were not married, and do not qualify under the Dillon test. 
a. Policy reasons: allowing recovery would open the door for all bf/gf relationships to seek bystander emotional distress damages. This would open the inquiry to case by case analysis of how significant the relationship is and is susceptible to jury subjectivity. 
2. Dunphy v. Gregor – same as above except π and victim were engaged to be married, had combined their assets, and jointly owned property. The Dunphy court overruled Eldon and made the issue of relationship significance a jury question based on the following factors:
a. Duration of relationship
b. Degree of mutual dependence
c. Extent of common contributions (ie, paying the bills together)
d. Extent, quality of shared experience (ie, vacations)
e. Day-to-day relationship
3. A 2001 California statute gives Dillon (bystander emotional distress) recovery to domestic partners to the same extent that married couples are, under the Dillon/Portee tests. 
Summary of Negligently Inflicted Emotional Distress
A. Types:
1. Threat of Physical Impact

a. Falzone rule
i. Negligent act
ii. Causes fright from a reasonable fear of immediate personal injury
iii. Fright results in substantial bodily illness or sickness
iv. Π may recover if such injury/sickness would have been compensable if resulting from a direct physical injury
2. Direct Emotional Distress (no threat of physical impact)
a. Gammon rule
i. Where Δ should have reasonably foreseen that serious emotional distress would result from his negligence, Δ is subject to liability.
3. Indirect Emotional Distress (bystander)
a. 2 approaches:
i. Zone of Danger (Near-Miss) test
ii. Dillon-Portee Test
Causation
A. Causation is part of a prima facie case of Negligence:

a. Duty

b. Breach

c. Causation

i. Cause-in-fact (Actual Cause)

ii. Proximate Cause (Legal Cause)

d. Damages

B. Burden of proof

a. Π has the burden to prove causation.

i. The standard is more likely than not (in civil cases)

ii. Π need not disprove all possible scenarios

iii. The test is: based on the evidence, is the fact-finder reasonably certain that among all the possible alternatives causes, the Δ’s negligence caused the harm.  

C. Cause-in-Fact, Actual Cause

a. Two approaches

i. But-For test

1. “But for Δ’s negligent act, would π have suffered the harm?”

ii. Substantial Factor test

1. Multiple, sufficient causes: the Substantial Factor test is employed when two independent forces are each capable of causing the harm, such as in a twin-fires scenario.  A “but-for” test fails in this case, and a Substantial Factor test is used instead.

D. Proximate Cause, Legal Cause
Cause-In-Fact
A. Plaintiff must show that but-for the defendant’s negligence, the harm s/he suffered would not have occurred. 

1. The causation inquiry happens only after π has established that Δ was negligent.

a. This is because if Δ was not negligent, then there would be no prima facie case and the causation inquiry is irrelevant. 

2. Stubbs v. City of Rochester – π contracted typhoid fever and sued the city for negligently crossing water lines which contaminated π’s home drinking water.  The contamination was linked to typhoid, but the disease can be contracted a variety of other ways.  Δ argued that in order for π to establish Cause-in-Fact, π must eliminate all other possible causes of Typhoid, leaving only Δ’s negligence as the cause. The Stubbs Supreme Court held:

a. If two or more possible causes exist, where Δ’s negligence is only one of those possible causes, and π brings evidence to show with reasonably certainty that the direct cause of the injury was the one for which Δ was liable, then π has “complied with the spirit of the rule” of Cause-in-fact. 

B. Probabilistic Recovery for Future Harm

1. Consider a situation where Δ’s negligence has created the risk that π will suffer either more serious harm or another type of harm as a result of the initial (negligent) exposure.  May π recover damages now for harm she will suffer in the future?

a. There are three approaches:

i. π must wait until the disease develops before he may sue (Simmons v. Pacor). 

ii. π’s with greater than 50% chance of developing the future disease may sue for full future damages (Mauro v. Raymark). 
iii. π’s with less than 50% chance may recover, but will only be compensated in the amount reflecting the low probability. 

C. Problems

1. When are there problems in establishing Cause-in-Fact?

a. When the occurrence of two events may simply be a coincidence.

b. When the Δ’s conduct is one of a number of alternative causes, each of which would have been sufficient to cause the harm, and it is not apparent which one was the cause-in-fact.

i. Solution:  where there are multiple sufficient causes, use the Substantial Factor test to establish Cause-in-Fact.

D. Substantial Factor Test
1. The plaintiff must establish a causal relationship b/w the Δ’s negligent actions or failure to act and the resulting injury by showing that the action or omission constituted a substantial factor in producing the injury.  

a. Zuchowicz v. United States – π was prescribed double the maximum dosage of Danocrine by Δ, hospital.  Within months after the negligent dosage prescription, π developed a heart condition and died. The central issue was whether the overdose caused π’s death. 

i. The Zuchowicz court adopted a substantial factor test to decide the causation issue.

2. Restatement 2nd, Torts §432

a. Except as stated in the next subsection, the actor’s negligent conduct is not a substantial factor in bringing about harm to another if the harm would have been sustained even if the actor had not been negligent.

b. If two forces are actively operating, one because of the actor’s negligence, the other not because of any misconduct on his part, and each is sufficient to cause π’s harm, then the actor’s negligence is a substantial factor. 

E. Rebuttable Presumption of Substantial Factor (Zuchowicz)

1. If the following test is satisfied, then the trier of fact may find that Δ’s negligent behavior was a substantial factor, and caused π’s harm.  

a. Δ may bring evidence to rebut the finding that his conduct was the substantial factor.

2. If 

a. A negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur, and

b. A mishap of that very sort did happen
3. Then it is enough to support a finding by the trier of fact that the Δ’s negligent behavior caused the harm.
a. This test comes from Justice Cardozo and Justice Traynor, and is presented in the Zuchowicz case. 

F. Expert Testimony

1. When is expert testimony necessary?

a. “Expert testimony is necessary to establish causation if any inference of the requisite causal link must depend upon observation and analysis outside the common experience of jurors” (Estate of Joshua T. v. State). 
2. Expert Admissibility (Evidentiary)
a. Zuchowicz v. United States – on appeal at the Supreme Court, Δ’s argued that the TC judge should not have allowed expert testimony in this case.  The Zuchowicz court reviewed two theories on expert admissibility:

b. Frye Test (Traditional approach)

i. Requires that scientific evidence be based on techniques generally regarded as reliable in the scientific community. 

c. Daubert Test (Zuchowicz court adopts this test)

i. Trial judges are charged w/ ensuring that expert testimony both  (1) rests on a reliable foundation, and (2) is relevant to the task at hand.

d. The judge serves a gate-keeping role in screening admissibility of expert testimony (Daubert, interpreting Federal Rule of Evidence §702).

G. Twin Fires Problem: An illustration of the difference b/w But-For and Substantial Factor

1. Two negligently set fires occur simultaneously and both burn down π’s house.

a. What test should be used to show actual cause (cause-in-fact)?

i. Under the but-for test, π would be unfairly excluded due to the fact that each fire would have separately caused the harm.

ii. Under the substantial factor test, π will recover.  Both fires were a substantial factor in burning down π’s house. 

2. Two fires occur simultaneously, burning down π’s house.  One is negligently set, the other is not.

a. What test should be used to show actual cause (cause-in-fact)?

i. The substantial factor test should be used since there are multiple, sufficient causes.

3. Two fires occur sequentially, burning down π’s house.

a. What test should be used to show actual cause (cause-in-fact)?

i. The but-for test will apply in this cause b/c the first fire that reaches the house is the one that has caused the entire damage.  The second fire is neither a but-for cause, nor a substantial factor. 

H. Summary of Cause-in-Fact
a. The But-For causation test is used in most cases to establish actual cause.

b. “But for Δ’s negligent act, would π still have suffered the harm?”

2. Cases of multiple, sufficient causes are the exception to this general rule, where the Substantial Factor test applies.

a. “Was Δ’s negligent act a substantial factor in producing π’s injury?”

b. Δ’s negligence is automatically a substantial factor when:

i. The negligent act was wrong b/c it would increase the risk of a particular type of accident 

ii. Such an accident did occur

Loss of Chance
A. Plaintiff may recover damages for a lost chance of a better outcome by showing, to a reasonable medical probability: 

1. the Defendant’s medical malpractice caused the loss of chance, and 

2. the harm that might have been avoided did in fact occur

B. Recovery for Loss of Chance is measured by the percentage value of the π’s chance for a better outcome. 

1. The patient must present evidence that the harm for which he or she originally sought treatment – the presenting medical problem – was in fact made worse by the lost chance (Alberts v. Schultz).

2. Jury must decide whether the lost chance is material or not (Alberts v. Schultz).

C. Alberts v. Schultz - recognizes valid lost chance as a cause of action (in New Mexico).  However, the Alberts court does not grant π recovery on such a theory for a lost chance of saving his leg from amputation b/c the court did not find enough causal connection b/w Δ’s medical negligence and π’s lost chance. 

Cause in fact:  Joint and Several Liability
A. Joint and Several Liability

1. If defendants are jointly and severally liable, each Δ is liable for the entire judgment, although π can only recover the judgment once.

a. Allocation of liability is left to the tortfeasors.  

b. Each tortfeasors has the following rights with respect to each other: 

1. Rights of contribution, and 

2. Rights of indemnity

2. The consequence of Joint and Several Liability:

a. The risk of insolvency
 is placed on the tortfeasors.

b. This ensures maximum possibility for victim compensation.

B. Several Liability

1. If defendants are severally liable, each Δ is liable only for the portion of the judgment that is attributable to his fault. 

a. It is up to the π to bring all potential Δ’s into the lawsuit.

2. The consequence of Several Liability:

a. The risk of insolvency is on the π.

Multiple Defendants: Joint and Several Liability, or Several Liability?

A. When are multiple defendants jointly and/or severally liable?

1. When the negligence of each is a multiple, sufficient cause of the injury

a. Ex. Twin fires: two fires simultaneous burn π’s home

2. Alternative Liability
a. When two or more Δs are negligent, but it is uncertain which one caused the injury, then each Δ is jointly and severally liable for the entire harm unless the Δ can show his act did not cause the harm.

i. Ex. Summers v. Tice – Δ’s are two hunters who were using the same gun with the same type of bullet and fired in the same direction at the same time.  Only one bullet struck π in the eye and injured him.  However, the court held both Δ’s jointly and severally liable.

ii. Purpose of Alternative Liability:

a. Shifts the burden onto the Δ’s to prove they are not guilty.

b. Reasoning: since Δ’s have better access to (exonerating) evidence due to the uncertain nature of the injury.  

3. Market Share Liability
a. Liability is proportional to the risk that Δ’s create.

b. To establish Market Share liability, a π must show (Sindell):

i. All the named Δ’s are potential tortfeasors
ii. The alleged products of all the tortfeasors share the same properties and are identical (products are fungible
)

iii. The π, through no fault of her own, cannot identify which Δ caused the injury, and

iv. Π brings in as Δ’s those representing a substantial share of the market. 

c. Ex. Hymowitz v. Eli Lilly – π’s were injured when their mother ingested a drug (DES) during pregnancy.  DES was manufactured by over 12 different companies and identifying which manufacturer provided the drug to π’s mother was virtually impossible.  The Hymowitz court allowed π to recover under a National Market Share apportionment method.  Δ’s were severally liable based on their nat’l mkt share. 

i. Hymowitz majority rejected the Alternative Liability approach b/c they said A/L is most effective where there is a small number of possible wrongdoers.  In this DES case, the Δ’s were not in any better position than the π to identify who produced the pill π ingested. 

B. When are multiple defendants jointly and severally liable?

1. Concurrent tortfeasors
a. When the negligence of each is a but for cause of the injury, the negligent acts combine to cause a single injury
i. Ex. One car negligently speeds through a green light. Traveling perpendicular to this car, another car negligently runs a red light.  Together, both cars injure a passing pedestrian.  Each driver is a but-for cause, but their negligence combines to cause one injury.

2. No basis for apportionment
a. When the negligence of each Δ is a but for cause of some injury to the π, and the Δ’s fail to meet the burden of showing a basis for apportionment
3. Acting in concert
a. When Δ’s act in pursuance of a common plan to commit a tort.

b. Concerted action provides for joint and several liability on the part of all Δ’s having an understanding, express or tacit, to participate in “a common plan or design” to commit a tort (Hymowitz).

i. Ex. Drag racing

4. Vicarious liability
C. When are multiple defendants NOT jointly and severally liable?
1. When the negligence of each Δ causes distinct injuries to the π:

a. Distinct harms

b. Successive injuries (twin fires: successive fires)

c. Apportionable injuries.

D. Summary of Joint and Several Liability
1. When are multiple defendants jointly and/or severally liable? (look for these triggers)

a. Concurrent Tortfeasors (single harm)

b. Inability to Apportion

c. Acting in Concert

d. Other Vicariously Liable Δ’s

e. Alternative Liability (Summers v. Tice ( burden shifting)

f. Multiple, Sufficient Causes (Twin Fires)

g. Market Share Liability (Hymowitz v Eli Lilly ( critical factor fungibility)

2. When are multiple defendants not jointly and severally liable? (look for these triggers)

a. Distinctive Harms

b. Successive Injuries

c. Apportionable Injuries

Proximate Cause
A. Proximate Cause is also called:

1. Legal Cause

2. “Substantial Factor”

3. “Scope of Liability” (Restatement 3rd)

4. Proximate Cause is an issue where something unexpected or unforeseeable has contributed to either the occurrence of the harm, or to its severity.

5. Where π has proven duty, breach, and actual cause (cause in fact), Δ may argue that π has failed to prove proximate cause.

a. Proximate Cause is a jury question, whereas duty is for a judge to decide.

6. Since proximate cause is a necessary element of Negligence, a π’s case will fail if he cannot show proximate cause:

7. Negligence
a. Duty

b. Breach

c. Causation

i. Cause in fact

ii. Proximate cause

d. Damages

8. There are three major categories where proximate cause is an issue.  Each category has its own separate approach.

a. Unforeseen Harm

b. Unforeseen Manner / Superseding Cause

c. Unforeseen Plaintiff

Proximate Cause:  Unforeseen Harm

A. Eggshell Skull
1. Liability for the full extent of the harm, even if the extent is unforeseeable (Benn v. Thomas). 

2. Application:  π will characterize the Δ’s acts as creating a foreseeable risk of (initial) physical injury to the π.  If that physical injury does occur, then the extent of the harm is irrelevant. 

3. Benn v. Thomas – π had a history of heart problems.  After Δ negligently caused an accident and injured π, he died from a heart attack.  Court held that π’s the jury (caused by Δ) and not the prior latent condition is the proximate cause of π’s death.

B. Direct Results (Unforeseen harm to foreseeable plaintiff)

1. Polemis (Direct Consequences) Rule
: 

a. All harm that directly results from Δ’s negligence is Δ’s fault.

b. Unforeseeable conditions are immaterial, so long as Δ’s negligence is what directly caused the π’s harm.

2. Polemis – π shipowner sues negligent Δ’s for the entire damage to his ship.  Δ’s was negligent in knocking down wooden planks. The planks propelled an unforeseeable spark, which started a fire and ultimately destroyed π’s ship.

a. The court rejected Δ’s argument that since the spark was unforeseeable, Δ’s should only be responsible for the damage the falling planks would have caused in absence of the spark.  

b. The court adopts a direct consequences test, holding Δ’s responsible for the entire harm. 

3. Restatement 3rd § 29

a. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

4. Restatement 3rd § 30

a. An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that does not generally increase the risk of that harm. 

C. Foreseeable Types of Harm (Unforeseen harm to foreseeable plaintiff)

1. Type of Harm vs. Extent of Harm

a. Wagon Mound (Foreseeability) Rule:

b. Δ is liable for all foreseeable types of harm that result from his negligence

i. Plaintiff wants to characterize the foreseeable risk broadly
ii. Defendant wants to characterize the foreseeable risk narrowly
2. Wagon Mound – Δ negligently spills oil into a bay, and that oil gathers around π’s property.  2 days later, a piece of debris catches fire in the bay, and ignites the oil.  This damages π’s property. 

a. Lower courts applied the Polemis directness test and awarded π full damages.

b. Highest court adopts a foreseeability test and abandons the Polemis rule as no longer good law.  Wagon Mound court grants Δ’s appeal, due to the unforeseeability of the piece of debris which started the fire. 

D. Harm Within the Risk
1. A negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct. 

2. Restatement: No liability where harm arises from an entirely different hazard than that created by the Δ’s negligence. 

a. Ex. Driving at an unsafe speed does not increase the risk that a tree branch will fall on you.  Placing rat poison where someone might drink it does not increase the risk that it will catch fire.  The fact that a gun was loaded does not increase the risk that it will be dropped. 

3. Restatement 3rd § 29: An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

4. Restatement 3rd § 30: An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that does not generally increase the risk of the harm. 

5. Barry v. Sugar Notch Borough – a trolley was negligent because it was speeding, and a tree fell onto the trolley.  The trolley’s speed is what enabled it to be exactly in that place when the tree fell – however, negligent speeding does not increase the risk that a tree will fall down, and is not a harm within the risk of speeding.

6. Secondary Harm
7. The secondary harm that a victim suffers while trying to receive aid after the Δ’s initial negligence has placed him in that position, is compensable by the original Δ.

a. Normal efforts test
 – The Δ is liable for further injuries resulting from the “normal efforts of third persons in rendering aid” which the π’s injury reasonably requires irrespective of whether such aid is given in a negligent manner or not. 

b. Normal consequences test

i. Medical negligence is a normal consequence of negligence.

ii. Rescue is foreseeable. 
Proximate Cause:  Unforeseen Manner / Superseding Cause
A. Intervening Causes

1. Where an intervening cause has a foreseeable result, Δ is still the proximate cause.

2. Where an intervening cause has a result that is within the scope of the risk, Δ is still the proximate cause. 

3. Where there is an unforeseeable intervening cause outside the scope of the risk Δ created, then Δ is not the proximate cause.  The unforeseeable intervening cause is the superseding cause. 

B. Intervening criminal activity

1. Restatement 2nd § 442B

a. A negligent Δ whose conduct creates or increases the risk of a particular harm, and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope of the risk created by the Δ’s conduct. 

i. But, such tortious or criminal acts may be foreseeable and so within the scope of the risk created. 

2. Restatement 2nd § 448, 449

a. Intervening criminal acts break the chain of causation unless:
i. The actor, at the time of his negligent conduct, realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime. 

C. Superseding Causes

1. Superseding causes shift responsibility from the Δ to the superseding actor:

a. Sometimes 3rd party intervening conduct, even though foreseeable, is so egregious that a court is motivated to conclude that the 3rd party alone is responsible for the entire damages, and that his conduct supersedes the negligent conduct of the initial actor.

b. In this case, responsibility for the π’s injury is shifted entirely to the intervener, rather than shared b/w the intervener and the Δ. 

2. Restatement 2nd §443

a. “The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about.”

Proximate Cause:  Unforeseen Plaintiff
A. Cardozo v. Andrews (Palsgraf v. Long Island)

a. Cardozo:

i. Plaintiff must be foreseeable.

b. Andrews:

i. Foreseeability is a broad concept:  All individuals in the world are foreseeable.

c. Rescue

d. When an unforeseen π (3rd party) attempts to rescue someone injured by a negligent Δ, when can the unforeseen π recover from the negligent Δ?

B. Restatement 2nd §445 

a. If the actor’s negligent conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a third person to avert the threatened harm (ie, rescue) are not a superseding cause of harm resulting from such efforts…

b. This applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so.
Summary of Proximate Cause

Unforeseen Harm

A. Approach: Ask two questions

a. Was the resulting harm within the scope of the risks created by the Δ’s negligence?

i. Type of harm is important.  Type of harm is distinguished from extent of harm.

b. Were there unforeseeable consequences of the initial injury?

i. Eggshell skull rule

ii. Normal Consequences / Normal Efforts rule for rescuers

1. Rescue is foreseeable

iii. Secondary harms 

1. Medical negligence is foreseeable 

Summary of Unforeseen Manner / Superseding Cause

A. Approach: Was the intervening act a foreseeable risk of the original negligence?
Summary of Unforeseen Plaintiff

B. Approach: ask whether the π was within a class of persons within the scope of the risks created by Δ’s negligence.
Defenses
Defenses:  The Plaintiff’s Fault
A. Contributory Negligence
1. A π’s contributory negligence must meet the same elements as a regular prima facie case of negligence, except instead of a duty to another, π owes a duty to himself. 

a. Common Law Elements of Contributory Negligence:

i. π owes a duty to protect himself from harm

ii. π breaches that duty

iii. That breach was the cause of

iv. Damages

2. During the time of Brown v. Kendall, the π had the burden to show that he was not contributorily negligent to his injury.

a. Since then, most states have shifted this burden to the Defendant.  The Δ must show that the π was contributorily negligent in order to mitigate or eliminate his (Δ’s) liability.

3. Recklessness

a. If a Δ is reckless or acts with willful misconduct – then it is no defense if a π was contributory negligent.  A Δ’s recklessness is greater than a π’s negligence, and so π’s negligence will not count as a defense. 

4. Contributory Negligence is all-or-nothing.  
a. Either the Δ is liable b/c π was not contributorily negligent, or Δ is not liable b/c π was contributorily negligent.
5. Last Clear Chance
a. If Δ recognizes the opportunity to save/rescue π from danger, then Δ has a duty to do so – even if π was careless in putting herself in the dangerous situation.  Under the Last Clear Chance doctrine, a Δ may not raise the defense of Contributory Negligence. 

i. In these cases, Δ will argue that π was contributorily negligent for getting into that situation to begin with.

ii. Π will counter w/ the argument that Δ had the last clear chance to save π from danger, but did not.
a. Usually, courts invoke Last Clear Chance against Δ’s who: knew or should have known of the π’s danger, and they had the opportunity to avoid harm to π by the exercise of due care. 

b. Last Clear Chance is no longer a rule of law. 
c. The Last Clear Chance doctrine is subsumed under Comparative Fault. 
6. Imputing π’s negligence
a. If a 3rd party is suing on behalf of the π, in some cases the court will impute the π’s negligence to this 3rd party.  In some other cases, the court will refuse to impute the π’s negligence (see pg 443).

i. Derivative Lawsuits – Suits by 3rd parties which are derived from an originally injured π.  Generally, the original injured party’s negligence will be imputed to the suing party.

ii. Individual Lawsuits – when a court recognizes the π’s claim as separate from the original π’s contributory negligence.

b. A significant example of imputing negligence falls under the doctrine of Respondeat Superior – where an employee’s negligence is imputed to the employer.  Imputing contributory negligence in derivative suits works the same way.

B. Comparative Fault
1. Under Comparative Fault, π’s recovery is reduced by the amount of π’s fault. 

a. Comparative Fault / Comparative Negligence means that each party should be responsible for the share of damages that they caused.

2. States began adopting Comparative Negligence beginning in the late 1960’s.

a. A handful of states still retain Contributory Negligence and have not adopted Comparative Negligence (ie, Alabama).

3. Today, there are three main theories of Comparative Negligence:

a. Pure Comparative Negligence – a π who is 90% responsible for her injuries (and the Δ is 10% responsible for her injuries), will receive 10% of the damages from Δ.

b. The two other Comparative Negligence doctrines are called (collectively) the Modified Comparative Negligence rules:

i. If π is 50% or less at fault, that π can still recover against the Δ.
a. [π can be up to 50% at fault].
ii. If π is less than 50% at fault, then π can still recover against the Δ. 
a. [π can be up to 49% at fault – but if π is 50% at fault, he cannot recover].
4. What is compared?

a. Under the Uniform Comparative Fault Act
1. Inadvertent act vs. Acting w/ awareness

2. Magnitude of risk, persons endangered, seriousness of injury

3. Significance of actor’s goals

4. Actor’s superior or inferior capacity

5. Particular circumstances, such as exigent circumstances

b. Is a π’s Reckless or Intentional Conduct compared w/ Δ’s negligent conduct?

i. If a π acts intentionally, then π’s conduct will not be compared w/ Δ’s negligent conduct.  In such a case, π’s conduct may act as a superseding cause.
ii. If a π acts recklessly, then most states with pure comparative negligence allow π’s reckless conduct to be compared with Δ’s negligent conduct.  

a. Sorensen v. Allred – π was recklessly drunk driving (55% of fault), when Δ made a negligent left turn (45% of fault). 

b. Exception: When π’s conduct is socially offensive (or illegal), then courts tend not to consider π’s suit for damages.

5. Calculating Comparative Fault and π’s contribution

a. Uniform Comparative Fault Act

i. Π’s total damages are apportioned according to each person’s percentage of fault.

a. The π’s percentage of fault is also included and π will be responsible for his own apportioned amount. 

ii. Δ’s are jointly and severally liable.  

a. Each Δ has a right of contribution from the other Δ’s if he has paid more than his apportioned share. 

b. Iowa Code

i. Damages are apportioned the same as UCFA; according to % fault

ii. Δ’s who are < 50% at fault are severally liable – not jointly and severally like UCFA. 

6. Absent and/or Insolvent Δ’s
a. Uniform Comparative Fault Act 

i. An insolvent Δ’s share gets re-allocated to the other Δ’s (including a claimant at fault), according to their respective shares of fault.
b. Iowa Code 

i. An insolvent Δ’s share does not get re-allocated to the other Δ’s.  The Δ’s with < 50% fault are severally liable.  The π does not make a full recovery under this scenario.

7. Set-offs

a. Uniform Comparative Fault Act
i. If a π has a judgment against Δ, and Δ has a judgment against π – the are not set off against each other.  This means that if A owes B 10k, and B owes A 7k, they will not be reduced to simply A owes B 3k.  Each must pay their respective shares.
8. Fritts v. McKinne – π decedent was negligent (drunk driver) and Δ, doctor, was medically negligent in performing a life-saving procedure after π’s accident.  Δ sought to introduce evidence of π’s comparative negligence (past drug use, excessive alcohol use, and diminished life expectancy due to such factors).  The court held that such evidence of comparative negligence is irrelevant to π’s claim for medical negligence. The court ruled that:

a. “Those patients who may have negligently injured themselves are nevertheless entitled to subsequent non-negligent medical treatment and to an undiminished recovery if such subsequent non-negligent treatment is not afforded.”

b. “Negligence of a party which necessitates medical treatment is simply irrelevant to the issue of possible subsequent medical negligence.”

9. Courts are generally reluctant to reassess the fact finder’s (TC) allocation of percentages (of fault), unless they are totally indefensible.

C. Avoidable Consequences
1. Rule:  π cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.

a. This usually applies when a π fails to seek required medical care/treatment after a Δ has negligently injured her, and π’s failure to seek medical attention causes aggravated or additional harm.

2. Avoidable Consequences usually applies to distinctive harms (ie, when a court can isolate/identify two or more distinct items of harm which resulted from distinct acts/causes). A π who suffers a more severe injury because of their own negligence in seeking medical help or another reasonable remedy, is responsible for the aggravated injury.

3. The duty to mitigate damages:
a. Π does not have a duty to undergo treatments which involve a recognized risk.

b. However, if the risk is clearly remote and will then π does have the duty to undergo the treatment.

4. Religious Beliefs in the context of Avoidable Consequences

a. Is it fair to require injured π’s to take medical steps to avoid aggravated injury – where those medical steps are in violation of their religious beliefs?

i. The Eggshell Plaintiff rule does not apply here.

ii. A π who chooses not to seek medical help b/c of religious beliefs is comparatively at fault due to avoidable consequences. 

Defenses:  Assumption of the Risk

A. Express Assumption of the Risk
1. General Rule:  A person has expressly assumed the risk when he gives explicit written or oral permission to release the other party from an obligation of reasonable care.

a. The π’s express assumption of the risk is usually found in an exculpatory agreement – a written waiver prepared by the Δ and signed by the π. 

b. Exception to general rule: Public Policy (see Tunkl factors below).

2. In order to determine whether the π expressly assumed the risk:

a. The language of the agreement must be clear and unambiguous
3. Limitations:
a. Reckless / Intentional wrongdoing

i. A Δ’s gross negligence or recklessness may never be disclaimed by agreement – no matter what words are used. 

b. Public Policy

i. If there are public policy grounds that prevent enforcement of the exculpatory agreement, Δ will be liable – even if π consented to and signed the agreement.

c. Tunkl Factors: Limitations on Express A/R

i. An agreement is invalid if it exhibits some or all of the following:

1. Business type suitable for public regulation

2. Public service provided is of practical necessity

3. Service provided is available to any member of public

4. Unequal bargaining power

5. Adhesion contract w/ no “out” provision based on increased fee

6. Purchaser is under control of seller, subject to risk of carelessness 

4. Dalury v. S-K-I, Ltd. – π, skier, signed an exculpatory agreement w/ Δ, ski resort owner.  Π was injured when he collided w/ metal pole on the slopes.  Δ argues that the exculpatory agreement is evidence that π expressly assumed the risk of his injuries.  Δ also argues that since they are a private ski resort, public policy factors may not apply as an exception to π’s express assumption of the risk. The court rejects Δ’s argument based on the following: 

a. The high volume of patrons creates a legitimate public interest.
b. Business Invitee landowner duty applies: Δ has a duty to keep premises reasonably safe from non-obvious dangers. 

c. Incentive for Δ to keep premises safe.  Enforcing the exculpatory agreement would provide a disincentive. 

d. Court holds that “even well-drafted exculpatory agreements may be void because they violate public policy.”

e. The court cites the Tunkl factors, but ultimately adopts a totality of the circumstances approach for deciding what constitutes a public interest.

5. Leon v. Family Fitness Center – π signed an exculpatory agreement when he joined Δ, fitness facility.  Π was injured when a sauna bench collapsed on him.

a. Known Risk v. Assumed Risk
i. The court found that since a collapsing sauna bench was not a known risk, π could not have assumed the unknown risk. 

ii. Further, the court held that the release was unenforceable since the object of the release was use of the exercise equipment. 

B. Implied Assumption of the Risk
1. Implied consent to risk can be inferred from a party’s conduct and the circumstances.

a. Rule: A person impliedly assumes the risk when there is:

i. Knowledge of the risk

ii. Appreciation of the risk

iii. Voluntary exposure to the risk

b. Knowledge, Appreciation, and Voluntariness are tested by a subjective standard.

c. Δ carries the burden to prove Assumption of the Risk. 

d. Murphy v. Steelplechase Amusement Co – π rode on Δ’s carnival ride, “The Flopper.”  Π observed others ride on it and fall down onto padded ground, therefore falling was foreseeable.  Π voluntarily chose to get on the ride, he was not forced.  Court held that π impliedly assumed the risk b/c he was aware of it, appreciated it, and voluntarily got on the ride. 

i. The court held: “One who takes part in such a sport accepts the dangers that inhere in it so long as they are obvious and necessary.” 

2. Primary Implied Assumption of the Risk:  [Limited Duty]
a. Primary implied assumption of the risk arises when the π impliedly assumes those risks that are inherent in a particular activity.

i. Ex. Student injured when tackled during football practice.

b. Primary implied assumption of the risk is not a true affirmative defense:

i. Instead, it goes to show whether the Δ has a legal duty to protect against the risk π encountered.

ii. Limited duty principles apply:  Δ will either have no duty or a limited duty to protect π. 
3. Secondary Implied Assumption of the Risk:  [Comparative Fault]
a. Secondary implied assumption of the risk arises when the π knowingly encounters a risk created by the Δ’s negligence. 
b. Secondary implied assumption of the risk may involve either reasonable or unreasonably conduct on the part of the π. 
i. If π’s conduct was unreasonable, then it is evaluated under a negligence approach.

ii. If π’s conduct was reasonable, then π’s conduct cannot be compared w/ Δ’s conduct (for purposes of comparative negligence)

c. Under Secondary implied assumption of the risk the reasonableness of π’s conduct is compared with Δ’s negligence:

i.  Π’s unreasonable conduct is examined under a Comparative Fault lens and Δ may bring a defense of π’s comparative fault if π’s comparative fault is greater than Δ’s. 

d. “If the π’s total negligence exceeds or equals that of the Δ, only then is the π completely barred from recovery” (Davenport v. Cotton Hope). 

e. Davenport v. Cotton Hope – π injured himself on Δ’s negligently lit stairs.  Π assumed the risk (secondary implied) b/c he knew of the poor lighting, and there were other stairways he could have taken.

i. The court held that secondary assumption of the risk is no longer a full bar to recovery and that comparative negligence standards should apply instead in deciding whether π or Δ was more negligent in causing the injury. 
4. Firefighter’s Rule
a. Common Law "firefighter's rule:" a firefighter or police officer who enters private property in the exercise of his duties occupies the status of a licensee and, therefore, is owed a duty of care by the property owner.
i. This means that the landowner only owes a duty to not to injure willfully or wantonly. 
b. Levandoski v. Cone – π police officer was pursuing Δ hoodlum through the woods at night.  The chase began at a house party.  During the chase, π fell onto rocks and permanently injured himself.  Δ argues that π cannot recover from him b/c the “firefighter rule” applies and Δ claims he did not injure π willfully. 
i. Δ’s argument tries to extend the firefighter rule to non-premises liability – since the chase did not occur on Δ’s property.  The court rejects this argument and does not extend the firefighter’s rule beyond premises liability. 
c. Roberts – no recovery for injuries sustained as the result of negligence that gave rise to their emergency duties.  
d. Zanghi – no recovery when injured by hazards from risks that existed because of the position for which they were hired. 
Strict Liability
A. The doctrine of Strict Liability is fundamentally different from the Negligence principle b/c Strict Liability crimes are those which incur liability without fault. 
1. The main difference b/w Negligence and S/L

a. Negligence is a question of whether Δ’s actions were wrong.  S/L is not concerned w/ Δ’s blameworthiness, merely if he engages in abnormally dangerous activity which injured π. 

2. The doctrine of Strict Liability emerged from ultra-hazardous or abnormally dangerous activities. 

B. Framework of Strict Liability

1. Prima Facie case:

a. Instead of duty:

i. Is the Activity abnormally dangerous?

b. Instead of breach:

i. Did the Δ engage in that activity?

c. Causation

d. Damages

C. Rule in Rylands (1866)

1. Rylands v. Fletcher – This case arose out of the bursting of a water reservoir on Δ’s land, which caused property damage on π’s land.  Δ was not negligent. 

2. Rule in Rylands (Justice Blackburn):

a. A person who, for his own purposes, brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damages which is the natural consequence of its escape (Rylands).

i. Note that the “natural consequences” element is reminiscent of the Polemis directness test for causation. 

3. Natural Consequences vs. Non-natural Use (Blackburn vs. Cairns)

a. Lord Cairns’ alternative test:

i. Strict Liability for non-natural usage of land. 

a. There is room for argument about what constitutes a non-natural use of land:

i. Customary uses of the land (for the region, time period)? or 

ii. A broader test encompassing only those non-man-made things that occupy the land?

4. Along the way, courts have rejected the Rule in Rylands.  Notably a Texas case, Turner v. Big Lake Oil, rejected Rylands on the basis that the storage of water was a natural and common use of land in Texas, and since Rylands was decided in England (where water was not natural use), it should not apply. 

5. Alternatively, Dept. of Environmental Protection v. Ventron expressly adopts the Rule in Rylands:

a. “It is time to recognize expressly that the law of liability has evolved so that a landowner is strictly liable to others for harm caused by toxic wastes that are stored on his property and flow onto the property of others.” 

6. Blasting Cases
a. The use of land by the proprietor (owner) is not an absolute right, but qualified and limited by the higher right of others to the lawful possession of their property.  The safety of the person is more sacred than the safety of property (Sullivan).

i. Sullivan v. Dunham – π was killed when a piece of wood, launched from a lawful dynamite explosion on Δ’s property, struck her while she was walking on a nearby highway.

a. Hay v. Cohoes – the Sullivan court cites the Hay case as precedent for “The safety of the person is more sacred than the safety of property.”

b. Debris Injuries v. Concussion Injuries
i. Debris Injury – a direct physical injury which results from Δ’s blasting.  Ex. The π in Sullivan was directly hit by the debris. 

a. Debris Injury ( Δ is strictly liable.
ii. Concussion Injury – when the injury is not direct, but consequential or indirect.  Ex. when a blast shakes the earth and damages a neighbor’s property due to the shaking, not due to flying debris.

a. Concussion Injury ( Π must prove negligence.
D. Ultrahazardous Activities

1. The 1st Restatement confined S/L claims to “ultrahazardous activity,” which was defined as:
a. Involving a risk which cannot be eliminated by the exercise of the utmost care, and
b. Is not a manner of common usage. 
E. Abnormally Dangerous Activities

1. The 2nd Restatements reframed the approach by applying S/L abnormally dangerous activities. 

a. One who carries on an abnormally dangerous activity is subject to liability for harm resulting from the activity, although he has exercised the utmost care to prevent the harm.

b. “Abnormally Dangerous” (2nd Restatement) 6 factor balancing approach:

i. High probability of harm

ii. Likelihood of severe injury

iii. Risk cannot be eliminated w/ due care

iv. Not a common activity

v. Inappropriate location

vi. Value of the activity v. danger created

F. Predominant approach: The 3rd Restatement Test
1. An actor who carries on an abnormally dangerous activity is subject to Strict Liability for physical harm resulting from the activity.

a. An activity is abnormally dangerous if:

i. The activity creates a foreseeable and highly significant risk of physical harm, even when reasonable care is exercised by all actors; and

ii. The activity is not one of common usage.

G. Affirmative Defenses to S/L

1. Comparative Responsibility

a. If the π has been contributorily negligent in failing to take responsible precautions, the π’s recovery in a Strict Liability claim for physical harm is reduced in accordance w/ the share of comparative responsibility assigned to π. 
Products Liability:  Background
A. The Privity Doctrine

1. Requires a contractual relationship b/w the parties as the basis for a duty of care.  

2. Prior to MacPherson, in order for a π to recover for the harm they suffered from defective products, they were required to be in privity with the manufacturer. 

a. Privity means direct contractual relationship – ex.  Only the distributor could directly sue the manufacturer b/c they are in privity; a consumer who buys from a distributor may not sue a manufacturer.

B. Policy Rationale in support of Privity Doctrine

1. Recall Consolidated Edison (ConEd) where the court ruled based on the policy of preventing crushing liability for the electric company.  Limiting Products Liability actions under the Privity Doctrine would serve the policy rationale of preventing crushing liability on manufacturers and encouraging them to make useful products.

C. Eliminating the privity requirement: MacPherson v. Buick Motor Co 

1. “If the nature of a thing is such that it is reasonably certain to place life and limb in danger when negligently made, it is a thing of danger.  If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully” (MacPherson).

D. Foreseeability of Danger

1. Foresight of the (dangerous) consequences involves the creation of a duty (MacPherson). 

E. Strict Liability is officially born: Escola v. Coca Cola Bottling Co
1. Justice Traynor’s concurrence declares:

a. “It should now be recognized that a manufacturer incurs an absolute liability
 when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect which causes injury to human beings.” 

2. The majority opinion in Escola applies Res Ipsa Loquitur and presumes Δ’s negligence.  Traynor rejects the majority’s application of RIL, and says that the court should have ruled, as a matter of law, that this is a case of strict liability. 

F. Traynor’s policy rationale in support of Strict (Products) Liability (Escola):

1. Loss Minimization (Deterrence) – S/L would place liability “where it will most effectively reduce the hazards inherent in defective products that reach the market.”

2. Loss Spreading - shifting the loss to the party who can best insure and spread the loss among users of the product.
3. Justice/Fairness - under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturer’s ability to produce a safe product.

4. Plus, imposing S/L instead of Negligence on manufacturer is a better deterrent.

Warranties:  Apply to parties in privity, buyer vs. seller

A. Three different kinds

1. Express Warranty – guarantees safety, and there is no defense that the seller used reasonable care.

2. Implied Warranty of Merchantability – when a seller sells something, there is an implied guarantee that the product is safe and not dangerous. 

3. Implied Warranty of Fitness for a Particular Purpose – when a seller sells a product and it is implied that the product will serve the function for which the seller purports it to serve. 

B. Illustration of Implied Warranty of Merchantability

1. Ryan v. Progressive Grocery Stores – π, woman, buys a loaf of bread for her husband, he eats it, and there was a pin baked into the bread.  He eats the pin and is severely injured.  The wife sues the bakery where she bought the bread.  Justice Cardozo held the shopkeeper liable for breach of the implied warranty of merchantability, ruling that a loaf of bread with a pin in it was not of such quality. 

a. Actions alleging breach of warranty require privity between the parties. In Ryan, Justice Cardozo allowed π to recover despite the fact that her husband was the one who was injured and he was not in privity with Δ.  Cardozo justified this by saying that the husband and wife were in privity – essentially extending privity to the husband, with his wife as his agent in buying the bread. 

Categories of Product Defect:  Manufacturing, Design, and Warning
A. Products Liability Restatements
1. 2nd Restatement Approach: 

i. § 402A:  Manufacturer or seller is liable for products sold in a “defective condition unreasonably dangerous” to users or consumers who are inured by the product.

2. 3rd Restatement Approach:

i. One engaged in the business of selling or otherwise distributing products, who sells or distributes a defective product, is subject to liability for harm to persons or property caused by the defect. 

B. Categories : 3rd Rest, PL

i. A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.

1. Manufacturing Defect
i. The product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product. 

2. Design Defect
i. The foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.

3. Warning Defect / Inadequate Warning
i. The foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

Modern Products Liability
A. Products Liability is a form of Strict Liability.  A prima facie Products Liability case consists of the following:

1. Defect

a. Is the Δ a Manufacturer, Seller, or Distributor?

b. Is the product Defective?  If so, what category of defect?

2. Causation

a. Did the defect cause π’s injury?

i. Cause in fact

ii. Proximate cause

a. Question of Foreseeability, and scope of liability
i. Ex. Was the product used in an intended or foreseeable manner?

ii. Is the π a consumer, user, or bystander?

3. Damages

4. Defenses

a. Traditional defenses:

i. Comparative/Contributory fault, Comparative Responsibility

ii. Assumption of the risk

b. Product specific defenses

i. Product misuse

ii. Product alteration

iii. Ex ante “state of the art” defense

Manufacturing Defects
A. Defining Manufacturing Defects

1. 2nd Restatement

a. “Defective condition unreasonably dangerous”

2. 3rd Restatement

a. “Product departs from intended design”

B. Proving Manufacturing Defects:
1. Consumer Expectations Test (Barker)

a. A product may be found defective in design if the π demonstrates that the product failed to perform as safely as an ordinary consumer would expect, when used in an intended or reasonably foreseeable manner.

C. Difference b/w Manufacturing Defect and Design Defect

1. Manufacturing Defect

a. Product was not in the condition that the manufacturer intended when it left his control

i. Ex. A tire leaves a manufacturing plant missing a component part that all other tires from that plant have.

b. Defects are determined through comparison w/ same, but non-defect, product.

c. Strict Liability – manufacturer is strictly liable for injuries.

d. There may be problems of proof, or passage of time.

2. Design Defect

a. Product was in condition that the manufacturer intended – but, the whole product line is unsafely designed.

i. Design defects are determined through a variety of approaches that resemble a negligence analysis; although courts call it S/L.

Design Defects

A. Defining Design Defects

1. 2nd Restatement

a. Product is in a defective condition unreasonably dangerous to users or consumers who are injured. 

2. 3rd Restatement

a. Product has a design defect if there was a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product, and the omission of the alternative design rendered the product not reasonably safe. 

B. Proving Design Defects

1. Barker Test – two prong test

a. Consumer Expectations Test

i. Product failed to perform as safely as an ordinary consumer would expect, when used in an intended or reasonably foreseeable manner. 

ii. Expert witnesses may not be used to demonstrate what an ordinary consumer would expect (Soule). 
iii. Soule v. GM – where the nature of the injury is too complex for an ordinary consumer to assess
 under the Consumer Expectations test, the court must instruct the jury to use the Alternative Risk/Benefit test. 

b. Risk Utility Test (Excessive Preventable Danger)

i. Through hindsight, at trial, the product’s design embodies excessive preventable danger.

1. This is balancing test for the jury, weighing:

i. Risk of inherent danger in challenged design, vs.

ii. Benefits of such design.

ii. This assessment involves technical issues of feasibility, cost, practicality, risk and benefit. 
2. Camacho additions to Design Defect doctrine

a. Crashworthiness Doctrine

i. Manufacturers are req’d to anticipate foreseeable dangers, and design their products in a reasonably safe manner – in anticipation of foreseeable risks of harm. 

b. Open and Obvious
 dangers in Consumer Expectations, and Risk/Utility

i. This is the Δ side “spin” on the two Barker tests.  In Camacho, where π purchased a motorcycle w/o crash bars, the danger was open and obvious to any consumer.  

ii. The “open and obvious” nature of the danger is one factor the jury may consider in applying both the Consumer Expectations and Risk/Utility tests to determine design defects.
3. Reasonable Alternative Design (RAD)

a. The burden of proof is on the π, to show that the Δ had a Reasonable Alternative Design (RAD).

i. Factors to be considered in evaluating a RAD:

1. Magnitude and probability of risk

2. Instructions and warnings accompanying the product

3. Nature and strength of consumer expectations, including expectations based on marketing
4. Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and aesthetics; and the range of consumer choice among products. 

b. The RAD test is thought to favor the Δ, b/c the jury can weigh all the factors that went into Δ’s choice to design their product the way they did.  As opposed to the Barker Consumer Expectations test which favors π’s.
4. Ortho Risk/Utility Test (Balancing test of following factors)

a. The usefulness and desirability of the product – its utility to the user and to the public as a whole

b. The safety aspects of the product – the likelihood of harm, and the probable seriousness of the injury

c. The availability of a substitute product which would meet the same need and not be as unsafe

d. The manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility

e. The user’s ability to avoid danger by the exercise of care in the use of the product

f. The user’s anticipated awareness of the dangers inherent in the product and their avoidability b/c of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions 

g. The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance

5. Irreducibly Unsafe : “Manifestly Unreasonable”

a. A product may be found defective b/c it presents a hazard to the public that is not at all outweighed by its utility.

i. O’Brien v. Muskin – π sues manufacturer of 3 ½ ft above-ground pool for design defect.  Court held:

1. “Δ will be liable if the risks of the injury so outweigh the utility of the product as to constitute a defect.”

b. O’Brien was statutorily overruled. Statute says:

i. Δ is not liable for the product where there is no practical and technically feasible alternative design that would have prevented the harm w/o substantially impairing the reasonably anticipated or intended function of the product – unless:

1. Product is egregiously unsafe

2. Ordinary consumer cannot reasonably be expected to know of the risks

3. Product has little or no usefulness 

6. Malfunction Theory: Inferring Defect (Res Ipsa Analog of Products Liability)

a. It may be inferred that the harm sustained by the π was caused by a product defect existing at the time of sale or distribution w/o proof of a specific defect, when the incident that harmed the π:

i. Was of a kind that ordinarily occurs as a result of product defect; and

ii. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.

7. Unavoidably Unsafe Products
a. Unavoidably unsafe products provide some kind of social benefit, but their dangers cannot be reduced by the utmost care of the consumer.

i. Ex. side effects from prescription drugs are unavoidably unsafe.

8. Prescription Drugs (3rd Restatement)

a. “A prescription drug or medical device is not reasonably safe due to defective design if:

i. The foreseeable risk of harm posed by the drug or medical device is sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device to any class of patients. 

C. Other Design Defect Considerations

1. Dreisonstok v. Volkswagen – π sues microbus manufacturer when he is injured in a head-on collision.  The van is designed so that the engine is in the back, and the passengers sit in the front.  Π argued that this was a defective design.  The court held:

a. The van had a distinctive feature that precluded comparison with other vehicles.  The distinctive feature served a specific purpose: allowing more passenger and cargo space.

i. Since the design was of a special type, the court found no evidence that there was any practical way to improve the “crashability” of the vehicle, without substantially altering it’s design – the very purpose of having the passenger car in front. 

b. The court concluded that the microbus was to be compared only with comparable vehicles.  The court refused to compare Δ’s product with dissimilar safer vehicles, on the grounds that they were too dissimilar.

i. Reasoning:  distinctive feature provides greater utility than other vehicles.

2. General Motors Co. v. Sanchez – π decedent left his car in neutral on top of a hill and was pinned to a gate and bled to death.  Π alleges design defect in Δ’s car.

a. A consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than the mere failure to discover or guard against a product defect IS subject to comparative responsibility.

b. In this case, the court found π was 50% at fault for his death, and reduced damages by 50%. 
Warning Defects
A. Defining Warning Defect

1. 3rd Restatement

a. The foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

2. Generally, there is an overlap b/w Warning Defect and Design Defect b/c an inadequate warning renders the product unsafe under the design category.
a. Two subcategories of warnings:

i. Instructions – they tell a user how to use the product more safely.

ii. Warnings – tell of the unavoidable risks associated w/ the usage of the product (ex. side effects of drugs).

1. Warnings may cause a consumer to choose not to use the product. 

b. The difference b/w Instruction and Warning is simply a matter of degree.  For this reason, courts will treat both the same (and call them under the umbrella name “Warnings”). 

B. Proving Warning Defect

a. Before there can be a warning defect, there is a threshold question:

1. Is there a need for a warning?

a. Brown Forman Corp v. Brune – the court held that no notice was req’d on a bottle of tequila to warn against the dangers of drinking a large quantity in a short period of time.  Reasoning:

1. No warning is req’d when the dangers were apparent. 
b. If a warning is necessary, who should the warning address? (Users, children?)

i. Rule: A warning must address the ultimate user, most affected by the product and expected to use the instructions or warnings to avoid the harm. 

2. Is the warning adequate?

a. Is the content adequate?

1. Pittman v. Upjohn factors for warning adequacy:

1. Warning must adequately indicate scope of danger
2. Warning must reasonably communicate the extent or seriousness of the harm that could result from misuse 

3. Physical aspects of the warning must be adequate to altert a reasonably prudent person to the danger

4. A simple directive warning may be inadequate when it fails to indicate the consequences that may result from failure to follow it

5. The means to convey the warning must be adequate.

2. Ryobi test for warning adequacy (balancing costs/benefit):
a. “In deciding whether a warning is adequate, Maryland law asks whether the benefits of a more detailed warning outweigh the costs of requiring the change.”
b. Does the warning increase the safety of the product?

c. Is the warning adequately communicated?

1. Prominence of the language is a factor for determining warning adequacy – even when π did not read the warning (Johnson v. Johnson Chemical). 

3. Would the user heed the warning if it were adequate?

a. Causation question

b. Heeding Presumption
1. There is a presumption that the π would have followed the warning, had it been adequate.  Δ may rebut this presumption:

a. Δ has the burden to prove that, even if the warning had been adequate, π would not have followed it. 

2. If Δ overcomes this burden, and proves that π would not have followed the instructions even if the warning had been perfect in all other regards, then π fails the causation prong of his Products Liability case.

4. Must the warning address risk of injury from product misuse?
a. Camacho, Hood:

1. π’s misuse or unintended use of the product is not a complete defense if the “misuse” or “unintended use” was one that was reasonably foreseeable to the manufacturer.

b. Lugo v. LJN Toys – π is injured when throwing a detachable part of a plastic toy (manufactured by Δ).  The toy was popularly known in a cartoon to have detachable parts. Court held Δ liable b/c:

1. Product suppliers must anticipate uses that are unintended but reasonably foreseeable.
C. Other Considerations

1. Warnings aimed simply at avoiding consumer carelessness should not absolve a manufacturer of the duty to design reasonable safeguards for its products.

a. Manufacturer still has a duty to design reasonable safety features.

2. Hood v. Ryobi - the manufacturer need not warn of every mishap or source of injury that the mind can imagine flowing from the product.

D. Learned Intermediary Doctrine
1. Where the manufacturer has adequately warned a prescribing physician of the dangers of a drug, the manufacturer is no longer under a duty to provide warnings directly to the ultimate consumer; the manufacturer has transferred the duty to warn onto the learned intermediary.

a. Reasoning:  The doctor acts as a learned intermediary by assessing the medical risks in light of the patient’s needs. 

2. Exceptions (MacDonald v. Ortho Pharmaceutical):

a. Learned Intermediary Doctrine does not apply:

i. Mass immunizations 

1. Manufacturer still has a duty to warn individual consumers of the risks, since these immunizations often occur w/o doctor or prescription, and

ii. Where the FDA mandates that a warning be directly given to the consumer 

1. Ex. contraceptives

iii. Where manufacturer advertises directly to consumer

1. Ex. Television advertisements for drugs (must contain known side effects and other warnings)

3. Edwards v. Basel Pharm – π dies of nicotine patch overdose – doctor did not warn of possible death.  Δ argues immunity under L.I.D, but court finds Δ liable under an exception to the rule.  Court cites MacDonald v. Ortho Pharmaceutical in naming an exception to the Learned Intermediary Doctrine:

a. When the FDA requires warnings be given directly to the patient w/ respect to a prescribed drug, an exception to the learned intermediary doctrine exists, and the manufacturer is not automatically shielded from liability by properly warning the prescribing physician. 

b. Whether that duty has been satisfied is governed by the common law of the state, not the regulations of the FDA, and is a question for the jury.

E. Hindsight v. Foresight  (Ex-post v. Ex-ante)

1. Should the Δ have known of the danger to be warned against in hindsight – from the time of the trial, or through foresight – from the time that the product was marketed?

2. Feldman – Ex-Ante / foresight approach
a. Majority Approach?
b. With respect to design and warning defect cases, conduct should be measured by knowledge at the time the manufacturer distributed the product. 

i. Courts must ask when the Δ had actual or constructive knowledge of the danger.

1. Δ, manufacturer, has the burden to prove what knowledge it had at the time.

2. Warning defects are governed by negligence principles
c. A manufacturer is held to the standard of an expert in the field. 

d. A Δ will not be held liable for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.
3. Beshada – Ex-Post / hindsight approach 
a. Minority Approach?
b. The duty to warn presumes that a manufacturer was informed of all risks associated w/ the product, regardless of their actual knowledge at the time of distribution. 

i. Warning defects are treated as strict liability
c. It is up to the manufacturer to invest in safety research and discover hazards. 

d. Reasoning for this approach:

i. Risk spreading

ii. Accident avoidance

iii. Reduced administrative costs (easier trials)

iv. Fairness:  just b/c manufacturer didn’t know product was dangerous at the time shouldn’t excuse them from restoring π’s health (ex. asbestos cases).

4. Did the Δ use the state of the art technology available to assess the risks?

5. Post-Sale Warnings
a. Vassallo: A manufacturer has a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue. 

b. Products Liability Restatement
i. A reasonable seller would warn if:

1. Seller knows or reasonably should know that the product poses a substantial risk of harm

2. Those who would benefit from the warning can be identified, and are likely unaware of the risk

3. A warning can be effectively communicated to recipients

4. Risk of harm is sufficiently great to justify the burden of providing a warning.
Summary of Products Liability
A. Restatements

1. The 2nd restatement was the first time PL was discussed

a. It was thought to be too broad (Cronin), and the term “unreasonably dangerous” caused a lot of subsequent litigation. As a result:

2. The 3rd Restatement was adopted

B. Current Rules/Tests:

1. 2nd Restatement:  “unreasonably dangerous” rule applies to all types of defects

2. 3rd Restatement:  3 categories of “defects”

a. Manufacturing Defect – departs from intended design 

b. Design Defect

i. Generally, π has the burden to show RAD (Reasonably Alternative Design).  But in CA the burden is on Δ; Δ must show there was no RAD.

c. Warning defect

i. Reasonable instructions could have reduced the risk. 

3. Barker Test

a. Consumer Expectations test 

i. Applied where ordinary consumers can use safety expectations

b. Risk Utility test

i. Applied when more technical/expert testimony is req’d

C. Exceptions to these dominating approaches:

1. Irreducibly unsafe product

a. A product may be found defective b/c it presents a hazard to the public that is not at all outweighed by its utility (ex. above ground pool)

2. Malfunction Theory (the 3rd Rest. Res Ipsa analog)

a. Comes up under the category of manufacturing defect

3. Unavoidably Unsafe Product

a. (NOT the same thing as Irreducibly Unsafe)

b. Unavoidably Unsafe do have social benefits that make it worth it to have the product available – but it’s unavoidably unsafe

i. Ex. Pharmaceutical drugs: there are many benefits to having pharmaceuticals, but they come with side effects. 

Causation:  Products Liability

A. Actual Cause

a. Link b/w product defect and injury:

i. Product was defective when marketed and but for product defect, π would not have been injured.

B. Proximate Cause
a. Proximate Cause for PL is a question of foreseeability and scope of liability:
i. Was the product used in an intended or foreseeable manner?
ii. Was the π a consumer, user, or bystander?
Defenses
A. Traditional Defenses

1. Contributory / Comparative Negligence

a. Ex. Tylenol gelcap manufacturing defect yields one obviously different pill, but π swallows that one anyway.  Π was either comparatively negligent, or assumed the risk.

i. Rule:  Comparative Negligence, and Assumption of the Risk of π can be a partial defense for Δ. 

b. General Motors v. Sanchez – Comparative Responsibility is a valid defense in Products Liability.

i. π does not have a duty to discover product defect – merely a duty to act safely.  Π in this case did not drive his vehicle safely.  The Comparative Responsibility defense had nothing to do w/ π’s failure to discover the car’s design/manufacturing defect.

2. Assumption of the Risk

a. See Tylenol example above.  Π’s A/R in that case may reduce her damages, and is a valid defense in Products Liability.

B. Product Specific defenses

1. Misuse of product

a. If the misuse was unintended but foreseeable, it is not a defense.  Δ is still liable. 

b. If the misuse was unforeseeable, then it is a partial defense. Contributory / Comparative negligence applies. 

2. Product alteration

3. Ex-ante state of the art defense (Feldman)

a. Δ may argue that, at the time the product was manufactured, Δ developed the best technology available, and they didn’t know, and they couldn’t have known, of the defect that caused the π’s injury.
Products Liability:  How to approach PL essay question

A. Is Δ a manufacturer, seller, or distributor?

B. Is the product defective?

1. Various tests apply:

a. Barker Consumer Expectations

b. Barker Alternative Risk/Utility – Excessive Preventable Danger

c. Reasonable Alternative Design (balancing test)

d. Irreducibly Unsafe? Manifestly Unreasonable

e. Inferring Defect

f. Learned Intermediary

g. Etc (there are more)

C. Did the defect cause π’s injury?

1. Actual Cause:

a. Link b/w product defect & injury

b. Product was defective when marketed and “but for” product defect, π would not have been injured

2. Proximate Cause:

a. Was the product used in an intended or foreseeable manner?

b. Was the π a consumer, user, or bystander?

D. Δ may present defenses
1. Π’s assumption of the risk

2. Π’s comparative fault

E. Damages

1. Products Liability lawsuits extend to all people who were injured – MacPherson eliminates the “privity bar”

Damages
A. Compensatory

1. Economic Damages (Pecuniary)

a. Lost earnings, future earnings,

b. Medical expenses: past and future.

c. Compensatory damage awards are not taxable.

d. Complications
i. Life Expectancy, work expectancy

ii. Inflation (both general inflation, and wage inflation ( offsetting) 

iii. Discount rate

iv. Income taxes

v. Lump sum vs. periodic payments

vi. Single judgment rule, and atty fees

2. Non-economic Damages (Non-Pecuniary)

a. Pain and Suffering: past and future. Defined as:

i. Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process, etc.

ii. Mental or psychological suffering that π feels because of his or her condition.

b. Limiting pain and suffering: Argument in favor (Seffert)
c. Seffert v. Los Angeles Transit Lines – π is caught in the doors of a bus and dragged along the pavement, sustaining severe, life-altering injuries. 

i. Justice Traynor advocates for limitations on pain and suffering damages. Reasoning:

a. Fairness – so both parties have some expectation

b. Consistency – so similar cases are within std. deviation

c. Administrative efficiency – parties may settle if damages are easily predictable.

3. Excessive Pain and Suffering Awards

a. “To hold an award excessive (as a matter of law), it must be so large as to indicate passion or prejudice on the part of the jurors” (Seffert).

i. “Whether the verdict is so out of line with reason that it shocks the conscience and necessarily implies that the verdict must have been the result of passion and prejudice” (Seffert).

4. Single Judgment Rule
a. Π’s damages will be assessed once and will not be re-visited in future assessments

b. Is a harsh rule when the π cannot anticipate probable future injuries as a result of the present injury.

i. Pros

a. Prevents π’s dishonesty about continuing injury

b. Administrability difficulties otherwise

5. Statutory Changes

a. Intangible loss damage caps have been statutorily imposed in some states.

i. CA: $250,000 cap for pain and suffering against medical Δ.

6. Loss of Enjoyment of Life
a. Cognitive awareness is a prerequisite to Loss of Enjoyment of Life (McDougald v. Garber).

i. Dissent argues that loss of enjoyment of life should be distinct from conscious pain and suffering, and should not req. awareness. 

7. Death Cases
a. Survival Action
i. The estate sues on behalf of the decedent, including any pain and suffering that may have occurred prior to the death

b. Wrongful Death
i. The beneficiaries bring this suit.  This is for loss of future earnings that may have benefited these beneficiaries.  Also, beneficiaries who sue for wrongful death may sue for emotional pain and suffering that they personally experienced as a result of the death.

B. Punitive Damages (Exemplary)

1. McDougald v. Garber: Purely punitive damages – those damages that have no compensatory purpose – are prohibited unless the harmful conduct is:

a. Intentional,
b. Malicious,
c. Outrageous, or
d. Otherwise aggravated beyond mere negligence

2. CA standard for punitive damages:
a. Where it is proven by clear and convincing evidence that the Δ has been guilty of oppression, fraud, or malice, the π – in addition to the actual damages – may recover damages for the sake of example, and by way of punishing the Δ. 
3. Punitive damages should only be awarded if the Δ’s culpability, after having paid compensatory damages, is so reprehensible as to warrant the imposition of further sanctions to achieve punishment or deterrence (State Farm v. Campbell).
4. Gore rule for reviewing Punitive damages
a. The degree of reprehensibility of the Δ’s misconduct
b. Disparity b/w the actual or potential harm suffered by the π and the punitive damages award
c. The difference b/w the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases.
5. The burden of proof in awarding punitive damages is clear and convincing – as opposed to preponderance of the evidence.
6. Limitations on punitive damage awards
a. Due Process clause, under 14th amendment
b. Single digit ratio limitations introduced in State Farm v. Campbell (compensatory v. punitive ratio)
7. Arguments against punitive damage awards
a. Double punishment of Δ
b. Unjust enrichment of π
c. Criminal courts should handle this issue
Insurance
A. Collateral Source Rule

a. Where a π is compensated for his or her injuries by some source independent of the tortfeasor, the π is still entitled to full recovery against the tortfeasor.

B. Subrogation

a. The right of the collateral source to recover (receive reimbursement) what it has paid to the π when the π recovers in tort against the Δ.

i. Collateral source = subrogee
ii. Plaintiff = subrogor
C. Three different possibilities (depends on jurisdiction’s laws)

a. Collateral source rule with no subrogation

i. Π can recover both from the collateral source (insurance) and from the Δ

ii. Ex. of this is Arambula case (where π received gratuitous payment from his family employer, and did not have to repay his employer when he 

iii. Criticisms of this approach:

1. Double Recovery: π gets a windfall – can recover twice

2. Every time the π visits the doctor, π makes more money.  Π is being compensated for medical costs, but is also doubling his recovery. 

a. Counterargument:

i. If the Collateral Source Rule is not recognized, then it would ruin the deterrence goal of Tort law. 

b. No Collateral Source Rule

i. Works against the goal of deterrence

c. Collateral Source Rule with subrogation

i. Benefits of this approach (with respect to the goals of Tort law):

1. There is no double recovery for π ( satisfies the goal of Compensation 

2. Δ doesn’t receive a windfall, they still have to pay ( satisfies the goal of Deterrence. 

ii. This approach has optimal deterrence and optimal compensation; it is the preferred approach.  However, it is a complicated approach. 

� Oliver Wendell Holmes – Corrective Justice Approach (Fairness approach) – If there is no fault for the injury (ex. Hammontree, seizure/loss of consciousness was unforeseeable) then the losses should lie where they fall. But if there was fault, then Δ should assume the losses and compensate the π/victim. Holmes wants to encourage people to perform activities, not deter them.


� The Falzone court overrules the “Ward Doctrine”


� Insolvency – when a person is unable to pay a judgment against them because they do not have enough money. 


� Fungibility – a fungible product is one that can be easily replaced by an identical product which performs in the same capacity, is composed of the same constituent parts, and has the same properties.  Ex. a bicycle is fungible. 


� Polemis directness test for proximate cause is no longer a rule of law.  The Wagon Mound foreseeability test overrules it.  However, on an exam, you may argue Polemis if you note it is no longer a valid test.


� There is no significant different b/w “Normal Efforts” and “Normal Consequences” test.


� Strict Liability vs. Absolute Liability:  S/L is still highly qualified (see the prima facie elements above) – the Δ is not automatically liable.  Whereas, in Absolute Liability – the Δ is automatically liable if the π is injured.


� Note: Prof. Kim clarified that Traynor meant “Strict Liability” when he wrote “Absolute Liability.”


� PL Restatement rejects the Consumer Expectations test for design defects, but PL Restatement revives the test and allows it for food cases and cases where manufctr makes safety representations through marketing/advertisements


� Using their “common experience as users of the product”


� The Camacho dissent discusses the role of open and obvious dangers.


� Policy: 2 approaches for assessing pain and suffering damages: (1) Ex-Post perspective: “How much would it cost to make the π whole?”  (2) Ex-Ante perspective: “How much would you, as a juror, value your health/limb – how much would you pay to prevent such an injury happening to yourself?” Note that, on balance, jurors will respond with a much higher number when using an Ex-Ante approach, as opposed to Ex-Post.  
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