1. Intentional Torts 
· INTENT: 1. The person acts w/ purpose of producing consequence (subjective) or 2. Person act knowing that consequence is substantially certain to result. 
· Ex: Garret v. Dailey: If ∆ committed act with substantial certainty that harm would occur, then it was intentional even if he did not intend harm. 
a. Assault
i. Restatement § 21: 
1. Actor intending to cause a harmful or offensive contact with the person or a third person, or an imminent apprehension of such a contact, and 
2. The other is thereby put in such imminent apprehension. 
ii. Elements of assault: 
1. Defendant acted an 
2. He intended to cause either 
a. Harmful or offensive contact or 
b. Imminent apprehension of such contact
3. With 
a. The person of the other or 
b. A third person 
4. And the other is thereby put in imminent apprehension 
iii. Concept: attempted but incomplete battery and threatened battery 
1. Mere words are insufficient to establish an assault.
2. Policy Reasons: threats are not as harmful as imminent contact; the recipient of threats should toughen up; courts fear that opening up torts to conditional threats would flood the courts with suits; my word against your word; Protection of speech, 1st amendment.
iv. EX: Picard v. Buick: π proved assault through photo of ∆ approaching her and imminent fear. 
b. Battery
i. battery: a) intending to cause a harmful or offensive contract with the person of the other or a third person, or an imminent apprehension of such a contact, and b) an offensive contact with the person of the other directly or indirectly results.
1. Offensive contact: offends reasonable sense of dignity  of the ordinary person, and is unwarranted w/in context. 
ii. Two forms of battery: 1) harmful battery: physical injury, 2) offensive battery: personal dignity, offensive but not necessarily injurious. 
iii. Ex: Picard V. Buick: camera was an extension of her body and ∆ touching it caused an injury that resulted. 
iv. Ex: Wishnatsky v. Huey: closing the door on π did not constitute battery b/c is was done without intention and did not cause harm.  (balance unwanted contact with the reality of a crowded world). 
v. Think Skull Rule: ∆ still liable for injury the occurs when there is extraordinary harm due to previous condition of π. 
1. Ex: Vosburg v. Putney- boy kicked another boy, exacerbated existing injury.
c. False Imprisonment 
i. Elements
1. Words or acts by defendant intended to confine plaintiff,
2.  Actual confinement,
3.  And awareness by plaintiff that he or she is being confined or plaintiff is harmed (some jurisdictions).
4. Confinement: 
a. Actual or apparent physical barrier
b. Overpowering physical force or submission to physical force
c. Threats to physical force
d. Other duress 
e. Asserted legal authority 
f. Courts add: present threat, w/out consent, involuntary (not moral pressure) 
ii. Ex: Lopez v. Winchell Donut house: no false imprisonment b/c π remained voluntarily to clear her name and no threats, she left when she wanted. (no other elements were met). 
iii. Special Case: shop lifting
1. Usually private citizen who detains. 
2. Retailers lose a lot of money. 
3. Statutes introduce shopkeeper privilege (reasonable grounds to detain)
d. Intentional Infliction of Emotional Distress
i. Restatement § 46: “One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.”
ii. Elements: 
1.  Engages in extreme and outrageous conduct.
2. AND intentionally/ recklessly causes.
3. Severe emotional distress to π. 
a. Outrageous: “intolerable…it offends against the generally accepted standards of decency and morality.” – from Womack
b. Intentional and reckless: Specific purpose and substantially certain distress or harm would result.
c. Severe: proof of emotional distress…more than trifling, mere upset, or hurt feelings” generally is required. – Restatement § 46 comment. 
4. POLICY: strong requirement to prevent frivolous lawsuits being brought for hurt feelings (Womack); allow IIED b/c ppl’s peace of mind should be protected. 
iii. Ex: Womack v. Edridge: PI took photo of Womack and introduced it to child molestor case. Π had to attend trials, was associated with trial even though ∆ had known he was not guilty or involved. Outside normal standards. 
iv. Exception/ addition: TITLE VII - State/ Federal statutory development to protect against harassing behavior, not necessarily to IIED level, but especially in the workplace for protected categories (race, sex, age, sexual orientation, disability). Don’t need to show IIED level of extreme and outrageous in these cases. 
e. Defenses: 
i. Consent 
1. Express consent refers to an objective manifestation of an actor’s desire 
2. Implied consent is a judicially-determined finding that persons acted in a manner which warrants a finding they “consented” to a particular invasion of their interests 
3. EX: Hart v. Geysel: 2 men consented to prize fight, one died, no liability. 
4. Policy: 
a. No profit from illegal activity. 
b. If ppl consent to tort they can’t use law to defend after injury. 
ii. Self-defense 
1. Elements: 
a. Honest action (threat)
b. Fear reasonable under circumstances
c. Actions proportional to perceived threat. 
2. Ex: Courvoisier v. Raymond: π came out of dark from mob that was threatening ∆. Jury determine reasonable factor. 
iii. Protection of Property 
1. No privilege cause death or serious bodily injury. 
2. Ex: Katko v. Briney: use of spring gun in an uninhabited house deemed unreasonably in face of threat
3. Policy: Prosser on Torts – law places a higher value on human safety than property. (reasonableness test from economics)
iv. Necessity 
1. To trigger the privilege of necessity: 
a. Defendant must face a necessity. 
b. The value of the thing preserved must be greater than the value of the harm caused.
2. Ex: Ploof v. Putnam: necessity to tie to dock to stay safe from storm, when owner cut rope he became liable for lives and property on ship.
3. Ex: Vincent v. Lake Eerie Transportation: ∆ was liable for damages to dock. His necessity outweighed the damages, but he is still liable for the damages to the dock. 
2. Negligence 
a. Restatement § 282:  negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. 
b. Duty: ∆ owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others. 
c. Breach of Duty: ∆ breaches duty when compared to RPP he fails to act with reasonable care in creating an unreasonable risk of harm to another. 
i. Holmes: Corrective justice approach of tort law. 
1. Law should provide home rectification for invasion of legal right to preserve fairness. 
2. Maintain balance, don’t impose liability when there is no fault. 
3. It there is no culpable behavior, let the losses lie where they fall. 
4. Against s/l b/c it would lay damages where there is no culpability and it would deter ppl from engaging gin activities that might lead to s/l. 
ii. Posner’s economic theory
1. Maximize efficiency and allocation of resources
2. Administrability
3. Less litigious 
4. Cost benefit analysis 
iii. EX: hammontree v. jenner: ∆ not held liable b/c he had an epileptic seizure while driving; drivers who suffer sudden onset of illness cannot be held liable b/c it would suppress beneficial activity if we imposed strict liability in automobile accidents. 
d. Breach of Duty (general duty) 	
i. Viacarious Liability 
1. General Rule: Respondeat Superior
a. Employers are held vicariously liable for torts committed by employees while acting within the scope of their employment. 
b. Scope of Employment: Birkner criteria 
i. Those acts which are so closely connected with what the servant is employed to do 
ii. They may be regarded as methods of carrying out the objectives of employment. 
1. Conduct must be general kind employee is hired to perform. 
2. Conduct must occur within the hours and ordinary spatial boundaries of employment. 
3. Conduct must be motivated by purpose of serving employer’s interest. 
iii. POLICY: incentive to hire shrewdly, incentive to discipline (remove and deter), incentive to consider alternatives to employees efforts.
iv. Ex Case: Christenson v. Swenson: applied birkner test to evaluate whether going to café was within scope of employment. 
1. Intentional torts w/in scope of employment do not usually trigger vicarious liability. 
2. Apparent Agency: Authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing.
a. Elements: 
i.   representation by the purported principal;
ii.  reliance on that representation by a third party; and
iii.  change in position by the third party in reliance on the representation.
b. Ex: Roessler v. Novak: patient sued contracted radiologist; principal agent may be held liable for acts of its agent w/in course and scope of agency. 
c. POLICY: hospitals =enterprises that are engaged in risky activities, they should internalize costs of those risks; have more resources to screen agents than patients. 
ii. Standard of Care: 
1. Traditionally there were 2 remedies: 
a. Situation where actor directly injured another 
b. Actor indirectly injures another. 
2. Standard of negligence: reasonable: doing something which a reasonably prudent person would not do, or the failure to do something a reasonable person would, under circumstances similar
a. Brown v. Kendall: dogs fighting, stick hit eye of dog owner. Not negligence b/c actor was within legal scope of his duty. 
b. Adams v. Bullock: Reasonable care standard: trolley company not liable for boys’s burns b/c the accident was unforeseeable, social utility of trolley, not economically feasible to have alternative (rational basis) 
c. US v Carroll towing: applied Learned Hand formula (b < PL = negligent; B> PL = reasonable care) to determine bargee was contributorily negligent; also considered foreseeability of harm, magnitude of harm, social utility of ∆’s behavior. Etc. 
d. POLICY: Holmes: can’t put value on ppl’s lives, sometimes economic efficiency encourages negligence b/c the cheapest option is to do nothing and pay damages, but ppl still get hurt.  
iii. Reasonably Prudent Person: 
1. Restatement § 283: person who exercises those qualities of attention, knowledge, intelligence, and judgment which society requires of its members for the protection of their own interest and interests of others. 
a. Policy: administrative ease, deterrence, norms justification 
b. Ex: Bethel v. NYC Transit Authority:  wheelchair ramp broke and injured π, bus company not held to a higher standard of care b/c the reasonable person test allows flexibility for common carrier circumstances to be applied. (POLICY: administrative efficiency with ability to adapt). 
2. Modified standards: 
a. Mental incapacity: not generally modified b/c caretaker should prevent ∆ from engaging in risky activities, π should not liable for ∆’s actions, difficulty of drawing line of mental capacity, unclear evidence as to mental capacities. 
i. Ex: Roberts v. Ramsbottom: if the driver retains some control of his faculties (after stroke) and is aware enough to drive, he is liable for injuries resulting from it. 
ii. Ex: bashi v. Wodarz: woman claimed “whigging out” as reason she crashed – unless an actor is a child, his insanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the RPP standard. 
b. Emergency Situations: a person confronted with a sudden unforeseeable occurrence, short time to react, should not be held to same standard of care as someone confronted with foreseeable risk. 
c. Children: when children engage in adult activities they are not entitled to a modified standard of conduct b/c other people cannot adjust their behavior according to child status if they expect and adult to be acting. 
d. Physically disabled: blind person is held to reasonably blind person standard b/c physical disability is easily definable and administrative ease. 
iv. Judges and Juries: reasonable minds could disagree = question for jury. 
1. Homes general rule: courts should look for opportunities to lay down definite rules or standards when dealing with a standard of conduct that is clear and obvious. (POLICY: predictability, administrative efficiency, remove jury sympathy) 
a. Baltimore Ohio Railroad Co. v. Goodman:  established narrow rule that during daylight crossings, motorists should stop car and get out if necessary to see if a train is coming, otherwise driver is negligent. 
2. Cardozo: Holmes went too far and judges should be careful of laying down standards prematurely. 
a. Pokora v. Wanash Railway Co.:  Holmes’s rule from Goodman is too restrictive. Pokora couldn’t safely or reasonably gotten out of vehicle to check, would have made it more dangerous. When there is not clear evidence that it is customary to do otherwise, what is ordinary duty is for the jury to decide. 
b. When there is a question of industry standard the jury should decide the reasonableness of the duty performed. 
i. Andrews v United Airlines: π showed that there were alternative to how ∆ was operating, therefore their verbal warning may not have been industry standard. 
v. Custom: used to more clearly establish standard of care. (always regarding safety customs)
1. w/in standard: shield of compliance. 
2. Beyond standard: sword to show negligence. 
3. If industry standard is unreasonable or below standard of care, compliance will not shield ∆ from liability. 
4. Ex: Trimarco V. Klein: Man cut himself on shower glass. Industry custom can be presented as evidence when 1) it reflects judgment, experience, and conduct of many b/c it shows an accepted standard and 2) demonstrates practicality of that measure/ custom in avoiding injury.  
a. Just b/c it’s w/in custom does not mean it will be w/in reasonable care, jury still decides. 
b. Need to evaluate the custom’s purpose as well: Levine v. Russell, why was smooth rope industry custom – to prevent injury or to make rope last longer? 
vi. Statutes: exception that negligence should be determined as a matter of law. 
1. Negligence per se: 
a. Restatement § 14: actor is negligent if, w/out excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes and if the accident victim is w/in the intended protected class. 
b. An actor is negligent if: 
i. No excuse. (attempt/ inability to comply)
ii. The actor violates a statute. 
iii. That statute was designed to protect against the type of accident the actor’s conduct causes, and 
iv. The accident victim is w/in the protected class of persons. 
c. Martin v. Herzog: man was driving w/out his light on and had head on collision and died. Found that jury cannot determine negligence whenever a statute prescribes that negligence when it is for the safety of all. 
d. The courts are the final arbiter’s of what is the standard… if a statute is explicit to civil then it controls, but if silent court decides. 
2. Exceptions: 
a. Violation is safer: Tedla v. Ellman – walking down wrong side of street because there was heavy traffic on other side. Court determines not NPS b/c it was safer for them to walk on that side and legislature did not intend ppl to enter to greater harm to follow statute. 
i. No negligence as a matter of law when violating a statute in order to avoid the harm that it is the statute’s purpose to prevent. 
b. Not Statute’s Purpose: Di Ponzio v. Riordan: not leaving car on statute meant to prevent fires/ explosions, not rolling and pinning person. No NPS. 
i. Gorri v. Scott: sheep on ship, pens statute meant to prevent sickness, not sheep falling off ship, so not NPS. 
c. Licenses: not having a license does not make NPS. Licenses are meant to protect public from actions performed by unskilled persons, not set a standard. 
d. Compliance does not protect from NPS:
i. Not enough to meet statute’s intention if you are conforming but still causing harm. 
ii. Rule doesn’t allow for flexibility.
iii. Unfair to victim 
iv. Statutes can be wrong or not enough.
v. Industry may be influenced by lobbyist’s money and purpose so standard may be self interest. 
vii. Proving Breach 
1. Circumstantial evidence: indirect facts that are presented to persuade fact finders to infer other facts/ conclusion
a. Negri: constructive notice from dirty/ messy baby food jars. 
b. Gordon v. museum: no notice b/c no evidence of time/ dirty/ messy
2. Res Ipsa Loquitor – shifts burden to disprove negligence to ∆
a. Elements: 
i. Accident must be of kind that does not occur in the absence of negligence 
ii. Instrumentality that caused harm was w/in exclusive control of the ∆; and
iii. Accident not due to any voluntary action or contribution on part of π. 
b. Ex: Bryne v. Boadle: flour out of window = RIL
c. Ex: McDougald v. Perry: tire bouncing up from under truck = RIL
d. Majority: permissible inference
e. Minority: rebuttable presumption – jury must presume and ∆ must rebut with sufficient evidence. 
f. Medical: Ybarra: found RIL can extend to all members who had control over body/ instrumentality despite proof of exclusivity (shared responsibility) 
e. Medical Malpractice: Special cases
i. Medical Negligence 
1. Prima Facie Elements 
a. Π must affirmatively prove breach of recognized standard of care. 
b. Prove ∆ departed from standard 
c. Present expert testimony to support proof. 
i. Sheely v. Memorial: expert not restricted to locality, same class by title- class by procedure.
2. Factors
a. Higher standard of care 
b. Custom determines the standard 
c. Experts establish custom 
d. Experts may establish RIL 
i. Ex: States v. Lourdes: use expert testimony when probability of incident occurring w/out negligence is beyond jury’s common knowledge (expert = statistics) 
ii. Informed consent 
1. Cause of action based on failure to obtain patient’s informed consent. 
2. MD has duty to explain all reasonably medical alternatives, their risks and benefits, even if the MD doesn’t recommend; 
3. Test set to what reasonable patient would do to prevent hindsight 
f. DUTY: generally there is no affirmative duty to act or warn, but there are some exceptions: 
i. Affirmative duty to act
1. Duty to rescue/ warn
a. Special relationship 
i. Harper: common carrier, innkeepers, possessors of land open to public; 
ii. Person who have custody of another, preventing self protection 
iii. Relationship of dependency 
iv. Social companionship on joint venture (Farwell v. Keaton)
b. Voluntary assumption of assistance
i. Commenced rescue (farwell v. Keaton) 
1. Begin rescue, duty to continue.
2. Duty to not make the situation worse. 
c. Rowland test (Randi) duty occurs when 
i. Foreseeability of harm to π
ii. Degree of certainty that π suffer injury 
iii. Closeness of connection btn ∆’s conduct and injury suffered
iv. Moral blame 
v. Policy of preventing future harm 
vi. Burden to ∆ and consequences to community of imposing duty
vii. Availability, cost and prevalence of insurance 
d. Non negligent injury (caused harm innocently)
e. Non negligent creation of risk  (caused situation that could cause harm innocently)
f. Duty to 3rd persons: 
i. Can’t misrepresent facts if it would create a substantial, foreseeable risk of physical injury to the third person. (Randi)
ii. Tarasoff: Duty to warn or control tortfeasor’s conduct when: 
1. Serious risk 
2. Identifiable victim 
3. Extended to: 
a. Children/ family of patient/ tortfeasor 
b. When ∆ created risk (MD didn’t tell of HIV exposure) 
iii. No duty to 3rd persons when: 
1. Stranger 
2. Injury self inflicted or property damage 
3. No reliance on ∆
2. Policy can override Duty: 
a. Contractual duties: 
i. Strauss v. belle Realty: a duty for a mass tort does not exist when that tort may lead to crushing liability that would negate a social benefit, like providing electricity.
b. Social hosts: 
i. Reynolds v. hicks: social hosts cannot be held liable to third parties injured by intoxicated minors. 
1. Difference between commercial vendors and social hosts. 
a. Ability to control. 
b. Proprietary interest/ profit motive. 
c. Small class, whereas social hosts are potentially everyone. 
c. Negligent Entrustment
i. General rule: someone who supplies chattel that he can reasonably foresee the risk because of the entrustee’s youth, experience, or otherwise to himself or others, is liable for physical harm resulting. 
1. Vince v. Wilson: extended rule to grandaunt and car agency who provided money to nephew who didn’t have license and had drug/ alcohol problems. 
2. Other extensions 
a. Employers: negligently hiring, retaining, or supervising an employee who commits violent tort. 
b. Truck Driver who left truck with keys for 1) bad neighborhood, 2) size of truck makes it very dangerous instrument, and 3) most people don’t know how to drive a truck. 
3. Not extensions: 
a. Co-signer 
b. Rental car company when person has valid license. 
c. People who leave keys in ignition b/c it is for preventing theft not negligent driving. 
d. Gun manufacturers or sellers. 
3. 
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