Torts – Professor Kim (Spring ’08)

I. Emotional Harm
A. Falls under duty analysis – whether a duty exists as to a type of injury that results under alleged negligent acts; whether the type of harm raises special issues that call for recovery

B. When duty is found to protect against emo harm.
1. ED follows from physical injury (pain & suffering, loss of enjoyment) – no controversy

2. ED results from threat of physical injury

3. (P) is a direct victim of conduct that creates an unreasonable risk of ED
4. ED results from physical injury to another (bystander emo harm)

C. Common law recovery traditionally for:

1. ED from physical injury

2. ED from witnessing negligently inflicted physical injury of close relative

3. ED resulting from being in the zone of danger + some physical impact
D. Policy why courts can be reluctant to grant damages for ED:

1. Crushing liability/Flood gates
2. Possibility of fraud

3. Proof issues – relying on jury to make these determinations; can be biased, etc.

E. Type 2 - Emo distress resulting from threat of physical injury

1. Falzone v. Busch – first case acknowledging duty of care to prevent emo harm: husband gets struck by a car and injured.  Wife sits in car and witnesses injury and car gets close to her and she feared for safety.

i. Traditional reasons against it (reasons to move away from it)

a. Physical injury not a natural and proximate result of his negligent act (any impact, emo distress from physical injury, and IIED is okay for recovery; medical evidence shows there is physical injuries that result from emotional harm)

b. Never allowed this kind of recovery before (common law evolves)

c. Flood of litigation would occur where injuries could be feigned and damages would rest upon conjecture (mechanisms to prevent that, hasn’t happened in other jdxs; risk of perjury, cannot get expert testimony, etc.)

ii. Rule – where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable. (PHYSICAL IMPACT IS NOT LONGER NECESSARY TO RECOVER)
a. Ex. Witnessing plane crash (policy to limit liability against an unidentifiable group of people who could be injured.

b. Ex. Passengers on a plane experiencing an almost crash is reasonable fear
iii. Nuance – Decadent’s estate may sue for the emotional harm that deceased might have experienced; there is assumption that person would have faced fear (Policy justification – fairness, why should defendant get off just because person died; deterrence of negligence conduct leading to death)

2. Zone of danger test – courts allow party to recover from ED if they did not get actual injury, but were in the zone of danger; geographic space in which a party is foreseeably at risk of physical harm

3. Metro North v. Buckley – worker exposed to asbestos – no physical injury yet but suing for fright and emotional distress

i. Zone of danger – can make a claim if they sustain a physical impact as a result of (D)’s negligent conduct or those who are placed in immediate risk of physical harm by conduct

ii. Here, it is not considered zone of danger because (P) is claiming for fear of future disease and it lacks immediacy.

iii. Contact with asbestos does not qualify as physical impact

iv. Policy – flood gates.  If ruled otherwise, exposure to anything can cause a fear.

a. Exception – anthrax: there is immediacy because you can die right away. (How does this fit in?)
4. Other possible tests:

i. Fear of future diseases – based on scientific evidence of likelihood; more likely than not (threshold test)

a. Exception policy – HIV; didn’t want to exacerbate the HIV/AIDS scare.  Can apply to things with stigmas.

b. Some sort of physical manifestation of the ED

F. Type 3 - (P) is a direct victim of conduct that creates an unreasonable risk of ED (NIED)
1. Gammon v. Osteopathic Hospital of Maine - (P) received a severed leg instead of father’s personal effects. (purely NIED claim, no physical impact or injury; no zone of danger)

i. Uses Falzone – physical impact is arbitrary in answering this question

ii. Rule – Foreseeability test - where (D) should have reasonably foreseen that serious ED would result from his negligence, (D) is subject to liability.

a. Policy of limiting liability renders a limitation on an otherwise broad foreseeability test.  Limits the idea of foreseeability (family members are exceptionally vulnerable; possible special relationship argument: hospital/mortician and family member)
b. Also through idea of only severe emotional distress: distress a reasonable person, normally constituted would be unable to adequately cope with”
2. Also has to do with misinformation about the death of a family member

G. Type 4 - ED results from physical injury to another (bystander emo harm)
1. Portee v. Jaffee – elevator causing serious injury to the (P)’s child and (P) was there to witness the whole thing.

i. Dillon factors – must show:
a. Negligence that caused death or serious injury to a victim

b. A marital or intimate family relationship with the victim

c. Observation of the death or injury at the scene of the accident (proximity)
d. Resulting severe emotional distress

ii. Limited to familial ties, traumatic sense of loss that witness at the scene suffers.

iii. Broadens zone of danger test because the bystander does not need to have fear of own physical safety.

2. Johnson v, Jamaica Hospital – newborn child kidnapped from hospital and missing, (P) does not recover

i. Direct vs. Indirect harm

a. Unlike Portee where there was a direct witnessing of injury, here it is indirect emo harm.

ii. Policy – child can sue, why allow mother to sue also (double liability, but can be further deterrence)

iii. Exception Hypo – babies switched for 43 years.  Mother can recover because there is contractual duty and her claim is the only one. 

iv. Hypo – hospital gives wrong prescription to baby – baby can sue, not mother for ED
v. Hypo – witnessing property damages ( no recovery, there is already a claim for damages
3. NY Test – Zone of danger (similar to zone of danger in type 2) – the bystander will not be able to recover for seeing someone get injured unless they themselves are within the zone of danger.
H. Loss of consortium – loss of companionship and conjugal relations

1. Valid for spouses losing other spouse, parents for loss of a child.  Not for child and severely injured mother because recovery was available through her action.

I. Summary

1. Type 1 – generally accepted by common law

2. Type 2 – when they are inside the zone of danger (limited by immediacy and need for severe ED)

3. Type 3 – foreseeability (limited to close family members and severe actions such as severed body parts of loved ones or misinformation about death)

4. Type 4 – zone of danger extended by Dillon factors (limited to close familial, actual proximity to see injury to victim)
………………………………………………………………………………………………………………………………….
II. Causation – The (D)’s conduct must be both the Actual cause (cause in fact of the harm) AND the Proximate cause of the harm.
A. Cause in Fact/Actual Cause
1. Nature of proof

i. But-for test – “but for the (D)’s negligence, the harm s/he suffered would not have occurred”
a. Burden on (P) to a “more likely than not” standard (reasonably certain that among all the possible alternative causes, the (D)’s negligence caused the harm)

b. Stubbs v. City of Rochester – (P) claims he contracting typhoid from drinking contaminated water; on remand, (P) would need to prove that it was more likely than not that the typhoid was caused by the contaminated water (it would be impossible to discount every possible alternative)
ii. Substantial factors test

a. Twin Fire Problem – 2 negligently set fires occur simultaneously and burn down a house or same hypo but one fire is negligently set and other is not. 
(I) Rule – The “but for” causation test is used in most cases to establish actual cause, but in cases of multiple sufficient causes there is an exception to this general rule: the “substantial factor” test applies.

(II) Reason – but for test will not work because even if there was no negligent act of the (D), the injury would still occur.  However, if the (D)’s conduct alone is sufficient to cause the injury, it fulfills the actual causation element.
iii. Use of expert witnesses

a. Zuchowicz v. US - (D) accidentally prescribed too high a dose for medication to the (P).  Expert testimony used to establish causation

(I) Court puts forth Daubert factors (admissibility of expert testimony):

(1) Judges make a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology properly can be applied to the facts in the issues
(A) Whether theory can be tested according to the scientific method

(B) Whether the theory or technique has been subjected to peer review and publication

(C) In the case of particular scientific technique, the known or potential rate of error

(D) Whether the theory is generally accepted

(E) (These factors are not exclusive or dispositive list of things considered; flexible)
iv. Loss of Chance (Type of cause of action but related to causation)

a. (P)’s burden – showing that (D)’s medical malpractice caused loss of a chance and the harm that might’ve been avoided in fact occurred (standard = to a reasonable medical certainty)
b. Recovery measured by the percentage value of the (P)’s chance for a better outcome

2. Joint and Several Liability (J/S liability) – Each (D) is liable for the entire judgment, although (P) can only recover the judgment once. 

i. Reason for it - has the effect of putting the risk of insolvency of one of the defendants on a tortfeasor instead of the injured party
ii. When multiple (D)s are J/S liable

a. Concurrent tortfeasors with single harm – each is negligent and is a but for cause of a single injury (A and B drive negligently, A swerves to avoid B and cause injury to P)
b. Acting in concert – act in pursuance of a common plan
c. Vicarious liability
d. Alternative liability (Summers v. Tice – 2 hunters shooting another hunter, can’t tell who caused damage; one of them caused the injury, but unsure which one) – shifts the burden to the (D)s to prove who caused injury because both are negligent, just not sure who caused the actual injury. (j/s used as a mechanism in establishing causation)
e. Multiple sufficient causes (Twin-fires, both negligent)

f. Market share liability (Hymowitz v. Eli Lilly – DES case; drug causes latent cancer in their children; daughters of those women sue) – when a consumer is not sure exactly which product of DES caused their injury, each producer of the product can be liable for the market share % that they had of the product from the final damages.  The legislature must create an expectation that recovery will be available by creating an exception to the SOL.
(I) (P) must show:

(1) All the named (D)s are potential tortfeasors

(2) The alleged products of all the tortfeasors share the same properties and are identical

(3) The (P), through no fault of her own, cannot ID which (D) caused the injury

(4) (P) brings in as (D)s those representing a substantial share of the market

(II) (D) has an opportunity to show that it could not have made the product which cased (P)’s injury (“she said red pill, but ours was always blue”

iii. When multiple (D)s are only severally liable (each defendant is liable only for the portion of the judgment that is attributable to his fault; risk of insolvency is on the plaintiff):
a. Distinct harms

b. Successive injuries

c. Apportionable injuries

iv. Statutory Reforms of J/S liability – different things states have done
a. Abolish completely

b. Abolish where (D) is less than a certain % of fault (ex. 50%)

c. Abolish for non-economic damages (like CA)

d. Abolish where (P) himself is at fault

e. Abolish in some areas of law, retain in others.

B. Proximate Cause (tool to limit liability); these are the situations where proximate cause issues arise
1. Unexpected harms (approaches)
i. Direct results (old rule) – In Re Polemis (dropping plank onto benzene destroying ship; liability)

a. Rule – all harm that is directly caused by negligent act is enough for liability; foreseeability is not an issue (essentially talking about direct cause, not proximate cause)
ii. Foreseeable types of harm – Wagon Mound Case (oil spills from ship and floats to the mound, welders ignite the oil causing damages to the mount; no liability) – overturns Polemis.
a. Rule – liability limited to what is foreseeable

b. Policy reasons – fairness to (D); Polemis rule is too broad and difficult to apply administratively.

c. Distinguishes that it is the type of harm that is foreseeable, not the extent of harm.

(I) Ex. Waiter hitting a customer – no; customer getting food poisoning – yes

d. Application - (P) would want to characterize the foreseeable risk broadly while the (D) would characterize it narrowly

iii. Harm within the risk (Restatement rule)– Berry v. Sugar Notch Borough (operator of the trolley speeds and a branch falls on trolley injuring plaintiff; no liability)
a. Rule – negligent actor is only responsible for the harm within the risk which was increased by the negligent aspect of his conduct; no liability where the harm arises from an entirely different hazard than that created by the (D)’s negligence.

b. Application – driving at an unsafe speed does not increase the risk that a branch will fall on you.  Fact that a gun is loaded does not mean it increases the chance of being dropped on a toe.

iv. Eggshell skull – Benn v. Thomas (auto accident causes bruised chest and fractured ankle to man who had a history of coronary disease who died; eggshell instructions given)
a. Rule – liability for the full extent of the harm, even if the extent is unforeseeable

b. Application – characterize the (D)’s act as creating a foreseeable risk of initial physical injury to this (P); if physical injury occurs, the extent of the harm is then irrelevant.

v. Secondary harm
a. Normal consequence test (intervening act) – if there is an intervening act that comes between the negligent act and the injury and that intervening act is a normal consequence of the negligent conduct, there is still a proximate cause
(I) Ex. Auto accident, (P) goes to emergency room, medical negligence (considered a normal consequence of injury caused by negligence), leading to death.  Liable for the death.

b. Normal efforts test

2. Unexpected manner
i. Variations

a. Intervening cause but the result is foreseeable ( still proximate cause

b. Intervening cause but the result is within the scope of the risk created ( proximate cause

c. Unforeseeable intervening cause outside the scope of risk created ( superseding cause

ii. Restatement 2d – a negligent (D), whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope of the risk created by the (D)’s conduct
a. But such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created

b. Intervening criminal acts break the chain of causation unless the actor at the time of his negligent conduct realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime.

(I) Doe v. Manheimer (woman raped on defendant’s property in a high crime area with lots of overgrowth; no liability) - (P) argues that the (D)’s negligent act of not maintaining the brush was what catalyzed the injury; this argument fails because of policy:
(1) Unchecked liability for (D)s – floodgates, limitless liability

(2) Fairness – not going to hold a (D) liable for something that is only incidental to the injury

(3) Too speculative – does not fall into the scope of what a reasonably prudent person would foresee as a risk

iii. Superseding causes (shifting responsibility)

a. Sometimes 3rd party intervening conduct, though it is foreseeable, is so egregious, a court is motivated to conclude that the 3rd party alone is responsible for the damages and that his conduct supersedes the negligent conduct of the initial actor (responsibility for the injury is shifted entirely to the intervener, rather than shared with initial negligent party)
3. Unexpected victims
i. Palsgraf v. Long Island Railroad (guard at the train station helps a passenger board a train and passenger drops package of fireworks which blows up and causes debris to fall on plaintiff bystander)

a. Majority – Cardozo: duty only to foreseeable (P)s; (D) could not have breached a duty to (P) because she was not foreseeable and the harm to her was not a foreseeable risk of what the (D) had done.
b. Dissent – Andrews: duty to the world; foreseeability is a malleable concept.  (P) and her injury were at least remotely foreseeable.  Therefore, the proximate cause issue should have gone to the jury.

ii. RESCUE – someone tries to rescue you and they end up getting hurt (unintended victim); liability
a. Restatement 2d – the intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about.

b. If the actor’s negligent conduct threatens harm to another’s person, land or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such efforts… this applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created perils and sustained harm in doing so. (saying it is foreseeable that someone might get injured while trying to rescue you)

……………………………………………………………………………………………………………………….

III. Defenses to Negligence
A. Immunities

B. (P)’s fault

1. Contributory Negligence – a defense saying that the (P) was careless about his/her safety and creates a total bar to recovery.
i. Justified through: clean hands doctrine, fairness, administrability

ii. (D) must show that the (P) breached the duty to exercise reasonable care to protect himself from physical injury (would be on a RPP standard but might be relaxed because would allow some subjective facts to determine breach); actual and proximate causation must also be established.

iii. Limits to the application of this doctrine (courts trying to make it more difficult to establish because it could completely bar the injured party from recovering):
a. Recklessness

(I) For cases when the (D) was reckless or injured intentionally, the appropriate defense would be contributory recklessness or contributory willful misconduct.” Contributory negligence cannot be a defense to these.
b. Role of jury

(I) Rather than barring recovery, jurors tended to reduce the recovery; most juries reject the judge’s instructions on contributory negligence.
c. Last clear chance
(I) Doctrine saying that despite the fact that the (P) was negligent, the (D) had the last clear chance to avoid the injury to the (P) and the contributory negligence is disregarded.

(II) 2 situation


(1) (P) gets into a position of helpless peril and was no longer able to take protective steps; invoked against a (D) who knew or should have known of the (P)’s plight while still able to avoid the harm by the exercise of due care

(2) (P) who was oblivious to the danger but who could, if behaving reasonably, become aware of it and avoid harm up to the last moment; but (D) needs to have had actual knowledge of (P)’s danger in time to avoid the harm by exercise of due care.

d. Refusal to impute (P)’s negligence

(I) Courts will not impute negligence when the actor is vicariously liable for the (P).  The goal of vicarious liability against (D)s was to protect the injured (P), but imputing negligence to defeat actions has the effect of leaving innocent victims uncompensated.
(II) When child is injured by a combination of the negligence of the mother and a (D), will not impute the mother’s negligence to bar the child’s action.
(III) For purposes of contributory negligence, it must be the direct negligence of the actual (P) that is used.
2. Comparative Fault - (P)’s recovery is reduced by the amount of (P)’s fault.
i. 3 types of jdxs

a. Pure comparative negligence – damages assessed according to fault; translates percentage-wise
b. Modified, “not as great” - (P)’s fault needs to be less than 50%
c. Modified, “no greater than” - (P)’s has to be no greater than 50%

ii. What is compared

a. Uniform Comparative Fault Act:

(I) Inadvertent vs. awareness

(II) Magnitude of risk, person endangered, seriousness of injury

(III) Significance of actor’s goals

(IV) Actor’s superior or inferior capacity

(V) Particular circumstances such as exigent circumstances

b. Restatement 3d

(I) Relative character of the risk-creating conduct

(II) Unreasonableness of the conduct

(III) Extent to which the risk-creating conduct failed to meet the applicable legal standard

(IV) The causal connection between the party’s conduct and the harm

(V) The surrounding circumstances

(VI) The party’s state of mind

c. Other questions

(I) Recklessness/intentional conduct and how it weighs in.  Jdxs differ
(1) Some courts are reluctant to compare when (P)’s conduct is thought to be socially offensive. 

iii. Setoffs

a. When multiple parties are injured, should the damages against one (D) be set off from the damages he gets for his injury?  No, because most are represented by insurance companies and don’t want them to get windfalls

iv. Absent and insolvent (D)s

a. If J&S liability, the burden of there being an insolvent (D) is on the other (D)s.

b. If just severally liable, then (P) loses out of the damages from the insolvent (D). 
v. How is it compared?  It is difficult to decide how much responsibility one party has; juries approach it differently.

a. Fault apportionment vs. Causal apportionment – Many times, juries or courts tend to think about how much of a cause each party’s conducts were.  (not the rule, just what happens).
C. Avoidable Consequences

1. Rule - (P) cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care - (P) has a duty to mitigate damages

i. Need to distinguish fault apportionment vs. causal apportionment (different from comparative negligence)

2. Fritts v. McKinne (drunk driver against doctor; doctor tries to use the drinking to be comparative negligence but the court says it can only use it in assessing damages.
3. This doctrine only has an effect on damages, not on liability itself; it is whether the (P) failed to do something that the (P) should have done in order to mitigate damages.

D. Assumption of risk

1. Expressed AoR – arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care.

i. How to deal with these

a. Step 1 – See if there is clear and unambiguous language doing so

b. Step 2 – Even if the (P) did consent, see if there are any policy reasons to prevent the enforcement of the agreement.

ii. Limitations to Expressed AoR

a. Recklessness/intentional wrongdoing – cannot release another party from injury caused by recklessness and intentional acts.
b. Public policy (Tunkl factors)

(I) Concerns a business of a type generally thought suitable for public regulation

(II) (D) is engages in performing a service of great importance to the public (practical necessity to the public)

(III) (D) holds himself out as willing to perform this service for any member of the public who seeks it, or at least for any member coming within certain established standards

(IV) (D) has a decisive advantage of bargaining strength

(V) With this superior bargaining power, the (D) presents the public with an adhesion K of exculpation and there is no provision for paying extra reasonable fee to get protection from negligence.

(VI) (P) or (P)’s property is placed under the control of the seller, subject to the risk of carelessness by the (D) of the (D)’s agents.

iii. Dalury v. Ski Ltd. (Skier injured at a resort, resort had an exculpatory agreement; court deviated from the Tunkl factors because it was not really a public interest but a form of public accommodation.)
iv. Policy reasons weighing against the general notion of a free market and freedom to K.

2. Implied AoR – implied consent to risk; can be inferred from a party’s conduct and the circumstances.

i. Three elements (all tested on a subjective standard, with the burden of pleading and proving assumption of risk by the defendant)

a. Knowledge of the risk

b. Appreciation of the risk

c. Voluntary exposure to the risk

ii. Two categories

a. Primary AoR – not a true affirmative defense; more of a way to say that (P) failed to establish a prima facie case for negligence by attacking whether the (D)’s legal duty encompasses the risk encountered by the (P); when the (P) impliedly assumes those risks that are inherent in a particular activity.
(I) Murphy v. Steeplechase Amusement Co. (Flopper case) – the jerk was an inherent risk in participating on the ride; it’s not a negligently caused risk; it’s just part of the ride. 
(II) Policy reasons – if there is liability, there should not be rides, skating rings, etc.  As a community we want to engage in these things, though there is a risk of injury.  Should be able to participate in them without being sued.

(III) Also apply to recreational sports.  

(1) As a spectator, a stadium’s duty is fulfilled by providing protection where danger is greatest (also justified by statutes)

(2) As a participant there are different approaches:

(A) Knight case – limited to duty to avoid intentionally or recklessly injuring another (to avoid chilling participation in active sports and to avoid altering the fundamental nature of the activity.

(B) Lestina case – reasonable play under the circumstances.

b. Secondary AoR – true defense asserted after the (P) establishes a prima facie case; when the (P) knowingly encounters a risk created by the (D)’s negligence.
(I) Davenport v. Cotton Hope Plantation (plaintiff knew the flood light on the stairs was out, but still used it; eventually fell and got injured; no recovery)

(1) Absolute AoR refers to recovery, not fault.
(2) Different ways to deal with AoR in light of the change to a comparative fault scheme:

(A) RI – Absolute AoR is a distinct defense from CF so there is still a use for it.  AoR is a subjective analysis, while CF is a RPP standard.

(a) Courts usually choose to apply CF over AoR

(B) WV – AoR is incompatible with CF so adapts a CF version of AoR – a (P) is not barred from recovery by the doctrine of AoR unless his degree of fault arises therefrom equals or exceeds the combined fault or negligence of the other parties to the accident (modified CF jdx) [Davenport court adopted this]

(b) If (P) assumed the risk reasonably (to save a baby from a negligently set fire), he can still recover.  If (P) assumed the risk unreasonably (to save a plant from a negligently set fire), he might not be able to recover at all.
c. Firefighter’s rule – assuming the risks inherent in an occupation (similar to the limited duty AoR type cases)
(I) 3 views

(1) Levandski case – it is like the rule of premises liability and firefighters and police officers are considered licensees

(2) Roberts case – no recovery for injuries sustained as a result of the negligence that gave rise to their emergency duties

(3) Zanghi case – no recovery when injured by hazards from risks that existed because of the position for which they were hired.

(II) Policy – AoR arose in these contexts to protect employers from crushing liability.

……………………………………………………………………………………………………………………….

IV. Strict Liability (Traditional SL)
A. Prima Facie Case
1. Duty – is the activity abnormally dangerous?

2. Breach – did the (D) engage in that activity?

3. Causation and damages are the same as negligence

B. Doctrinal Development

1. Rylands Rule:  Fletcher v. Rylands; and Rylands v. Fletcher (defendant is a textile manufacturer, water escapes the mill and floods plaintiff’s coal mine; courts imposed SL)

i. Intermediate court – J. Blackburn: a landowner that brings anything on their land that can cause mischief, that person is SL for the damage it causes to neighboring land owner; limits SL to neighboring landowners.  (Effects: if damage happens to someone on public property instead of their own, negligence must apply)
a. Justification: limits scope of his liability to that which he can control; it is more foreseeable that the injury might occur to neighboring landowners

ii. Higher court – J. Cairns: SL for non-natural use of the land; a landowner has the right to engage in the natural use of his land (i.e. a natural pond), but if he brings anything into his land it is not natural. 
a. Not as narrow as Blackburn; allows (D) wiggle room to argue that his use was natural and should be viewed under a negligence standard.

2. Ultrahazardous Activities (Restatement 1st)
i. Sullivan v. Dunham (defendant hired people to blow up a tree stump, debris went flying and struck and killed plaintiff, while she was walking on a public highway; SL imposed)

a. Restatement 1st – an activity is subject to strict liability if:
(I) It necessarily involves a risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of utmost care and

(II) It is not a matter of common usage.

ii. Older cases differentiated blasting cases between debris and concussion.  Debris hitting someone or landing on someone’s property was where strict liability applied because it was more like trespass, while causing a concussion to the land was more of an indirect cause.  Modern view rejects this distinction.

3. Abnormally dangerous activities (Restatement 2d)

i. Indiana Harbor Belt RR v. American Cyanamid Co. (AC had trains transport chemicals which leaked on IHB’s station, leading to decontamination costs; SL not imposed)

a. Restatement 2d – multifactor test; balancing test that weighs:
(I) Existence of a high degree of risk

(II) Likelihood of great harm

(III) Inability to eliminate the risk by the exercise of reasonable care

(IV) Extent to which the activity is not a matter of common usage

(V) Inappropriateness of the activity to the place where it is carried on, and

(VI) Extent to which its value to the community is outweighed by its dangerous attributes

b. Cases should be determined under strict liability if the activities that present high risk of harm cannot be avoided with reasonable care.  
4. Restatement 3d version of Abnormally Dangerous Activities

i. An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity

ii. An activity is abnormally dangerous if:

a. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

b. The activity is not one of common usage.

iii. (If the plaintiff can take significant steps to take care, an activity is less likely to be considered abnormally dangerous)

iv. (reverts back to the standards of the 1st restatement)
C. Policy goals of Strict Liability

1. Loss spreading – Distributive justice - social welfare, utilitarian concerns; torts system functioning to allocate losses to maximize society’s wealth; accident costs should be “collectively, not individually borne”
2. Loss avoidance – Deterrence – for the cheapest cost avoider (Calabresi) – to promote efficiency in tort law, place the liability on the party who can avoid accidents at the least cost.
3. Loss internalization – should impose the costs of doing business on those who benefit from doing the business; internalized by enterprise
4. Administrative efficiency – will make injury cases a lot easier to try because no longer have to determine fault.  Actor’s conduct causes injury ( liable for the injury; reduces litigation in courts
5. Fairness – Fletcher’s moral theories – if there is reciprocity (when both parties are on the same playing field, and both have the opportunity to protect themselves) negligence should apply.  When there is no reciprocity (one party has complete control, and the other party has no way of protecting himself), SL should apply to the party that controls the situation.
6. Individual autonomy – Epstein’s moral theory – If you broke it, it’s your responsibility to fix it; whoever caused it, should be the one liable for it, irrespective of fault.
D. Comparing negligence and SL on efficiency grounds

1. Both induce potential injurers to take care

2. Negligence – induce potential victims to take more care because of residual liability

3. SL – forces potential injurers to consider not only how careful they are, but also how much of an activity in which they will engage in (activity level effects)
V. Products Liability
A. Background

1. Privity

i. Macpherson v. Buick – (D) made the argument that the (P) cannot recover in negligence from them because there was no privity between them (based on Winterbottom – if you don’t limit to those in privity, it would be crushing liability for manufacturers); this case eliminates privity requirement when a product, normally used, or negligent manufacturing poses a danger.

2. Policy

B. Prima Facie Case for Product Liability
1. Is the (D) a manufacturer, seller or distributor

2. Is the product defective (various tests apply)

3. Did the defect cause the (P)’s injury?

i. Actual cause – product was defective when marketed and but for the product defect, (P) would not have been injured

ii. Proximate cause – was the product used in an intended or foreseeable manner?  Was the (P) a consumer, user of bystander?

4. Damages

5. Defenses

C. Main justification – SL standard is appropriate in product liability cases because it insures that the costs of injuries resulting from defective products are borne by the manufacturers that put such products on the market rather than by the injured party who is powerless to protect himself.

D. Other policy justifications:

1. Increased sophistication of products make it difficult for consumers to assess their risks (manufacturers are in a better position to do that)

2. Lack of personal relationship between manu and consumers means that buyers cannot rely on such a relationship to assure quality.

3. Manus encourage purchase of their products through intense advertising (suggests they should stand by their product)

4. Manus are in a better position to redistribute the costs of injury – through cost of insurance that is spread to the users of the product.
5. Encourages manus to make their products safer and to discover and disclose product risks that the consumer might not recognize.

E. Doctrinal development

1. Restatement 2d – Manufacturers or sellers liable for products sold in a defective condition unreasonably dangerous to users or consumers who are injured by product

2. Restatement 3d:

i. One who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

ii. Product is defecting when:

a. Contains a manufacturing defect – product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

b. Is defective in design – when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.

c. Is defective because of inadequate instructions or warnings – foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributors, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

iii. (Lot more specific than the restatement 2d)

F. Manufacturing Defects - product was defective because it did not meet the manufacturer’s own specifications for the product
1. Rest 2d test – was the product in a defective condition “unreasonably dangerous” to users of consumers who are injured by the product?

2. Rest 3d test – did the product contain a defect that “departed from its intended design even though all possible care was exercised in the preparation and marketing of the product”?

i. Defect determined through comparison with other products; problem of proof arises through passage of time.

G. Design Defects – product was in condition intended by the manufacturer, but whole product line is designed in a way that is unsafe to users
1. Rest 2d test – was the product in a defective condition “unreasonably dangerous” to users of consumers who are injured by the product? (Consumer expectation test)
i. Benefits – Intuitive (gives juries more leeway to the jury to make a common sense evaluation of the product), does not require the (P) to demonstrate a safer way to design a product (doesn’t need to hire an expensive expert witness to testify about alternative designs of the product)

ii. Downfall – although a consumer would expect something to be safer, there might not be a reasonable alternative, and making the manufacturer liable would be unfair because many products cannot be functional without imposing some level of risk.

2. Rest 3d test – was there a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the alternative design rendered the product not reasonably safe? (Risk/Utility balancing test)
i. Reasonable alternative design – Factors to balance:

a. Magnitude and probability of the risk

b. Instructions and warnings accompanying the product

c. Nature and strength of consumer expectations, including expectations based on marketing

d. Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and aesthetics; and the range or consumer choice among products, etc.
3. Barker Tests

i. Prong 1 - Consumer expectation test – product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

ii. Prong 2 - Risk utility test – through hindsight, at trial, the product’s design embodies “excessive preventable danger”; if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design (gravity of danger, likelihood of danger occurring, mechanical feasibility of a safer alternative design, financial cost of an improved design, adverse consequence to the product and to the consumer that would result from an alternative design)
4. Soule v. GM Motors (plaintiff gets in a car accident and the floorboard smashes into her feet; courts use the risk-utility test) – when to use consumer expectation and when to use the risk/utility test.
i. Consumer expectation test is reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, and is thus defective regardless of expert opinion about the merits of the design; ex. When a product’s design performs so unsafely that the defect is apparent to the common reason, experience and understanding of its ordinary customers.

ii. Risk utility test is proper when the case discusses complicated design considerations and expert testimony is required to illuminate these matters.

5. Irreducibly Unsafe Products – products that have known dangers, but for which there are no reasonable alternative design

i. O’Brien – diving into a 3.5 ft above-ground pool: (D) is liable if the risks of injury so outweighed the utility of the product as to constitute a defect, despite there being no reasonable alternative design.

ii. NJ statute restricted O’Brien – no liability when there is no practical and technically feasible alternative design that would have prevented the harm w/o substantially impairing the reasonably anticipated or intended function of the product
a. Liability only if:

(I) Product is egregiously unsafe; ultrahazardous

(II) Ordinary consumer cannot be reasonably expected to know the risks

(III) The product has little or no usefulness

iii. Similar to irreducibly unsafe products, restatement 3d talks about “Manifestly unreasonable designs” – liability may flow even if a product has no RAD if its value is deemed to be minimal.

6. Inferring Defect (SL version of RIL; circumstantial evidence supporting inference of product defect
i. Restatement 3d – it may be inferred that the harm sustained by the (P) was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the (P):

a. Was of a kind that ordinarily occurs as a result of product defect, and

b. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.

7. Camacho v. Honda (Motorcycle crash leads to injuries that could have been prevented had there been a crash bar)
i. Crashworthiness doctrine – motor vehicle manufacturer may be liable in negligence or SL for injuries sustained in a motor vehicle accident where a manufacturing or design defect, though not the cause of the accident, caused of enhanced the injuries; crashes are foreseeable outcome of using a vehicle
ii. Ortho Presents another type of risk/utility test (different factors):
a. Usefulness and desirability of the product

b. Safety aspect of the product

c. Availability of a substitute product which could meet the same need and not be as unsafe

d. Manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility

e. User’s ability to avoid danger by exercise of care in the use of the product
f. User’s anticipated awareness of the dangers inherent in the product and their avoidability because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions.

g. Feasibility of manufacturer to spread the loss by setting the price of the product or carrying liability insurance.

iii. Ortho test is way of including consumer expectations in the weighing of the risk/utility factors.  Many jdxs accept this test.  It gets rid of consumer expectations test completely.

H. Warnings

1. Defining warning defects:

i. Threshold question – is there a need for a warning?

ii. If so, who is to be addressed by the warning?

a. The ultimate user, most affected by the product and expected to use the instructions or warning to avoid harm
iii. Is the warning adequate?

a. Adequate in content

b. Increases safety of product

c. Adequately communicated

iv. Would the user heed the warning if adequate?

a. Presumption that user would have heeded the warning if adequate that (D) must rebut.
b. Why? Powerful incentive to manufacturers to either improve the design of the product instead of merely slapping a warning label on it, or making the label a lot more effective.

v. Must the warning address risk of injury from product misuse?

a. Yes, if use was “unintended but reasonably foreseeable” or “objectively foreseeable”

2. Hood v. Ryobi (Consumer takes the guard off a saw and the blade cut off his arm; says it should have said that the blade will come off of the guard is taken off; warning was adequate, no SL)

i. Warnings must only be reasonable under the circumstances; the cost of putting on a super specific warning would make it ineffective and it outweighs the risk.

a. Policy - If manufacturers are liable for anything, then the products get more expensive and the costs go to the consumers.

ii. Warnings aimed simply at avoiding consumer carelessness should not absolve a manufacturer of the duty to design reasonable safeguards for its products.

3. Measuring the adequacy of a warning – typically question of fact, in clear cases it can be one of law.

i. Adequately indicate the scope of the danger

ii. Reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug

iii. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

iv. May be inadequate when it fails to indicate the consequences that might result from failure to follow it

v. Means to convey the warning must be adequate

4. Edwards v. Basel Pharmaceuticals (Someone died while smoking with a nicotine patch on, FDA regulations require warning for the nicotine patch; explores Learned Intermediary Doctrine; inadequate warning)
i. Learned Intermediary Doctrine  – a duty to warn is met for prescription drugs if the information was given to the doctor and not the consumer; doctor warns the consumer

a. Exceptions: mass immunizations, FDA mandates warning to consumers, (D) advertises directly to consumer

b. A mechanism to limit the liability of manufacturers; patient relies on a doctor, doctor has special expertise and the doctor has more knowledge about the special needs and uses of the particular use of the medication ( serves best interest of the patient consumer. (paternalistic view of doctor/patient relationship, but this view was challenged in instances of informed consent and courts put more emphasis on individual autonomy [right for one to make his own decisions, even in a medical context]).

ii.  (Design defect of pharmaceuticals) – different courts have conflicting approaches because drugs cannot easily be modified to eliminate side effects but the benefits still outweigh the dangerous side-effects.

a. But Restatement 3d says – a prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risk of harm posed by the drug or medical device are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients.

b. Unavoidably unsafe products – when some people will get injured from the product, but a lot of others will not, and will benefit from the product.  Will not be taken out of the stream of commerce; in essence saying the risk is outweighed by the benefit

(I) Must be distinguished from irreducibly unsafe products – those are products that shouldn’t be in the stream of commerce because the utility is outweighed by the risk

iii. Hindsight v. Foresight analysis
a. Vassallo v. Baxter Healthcare (Silicone breast implants injures)

(I) Two rules for analyzing the subjective risk:

(1) Hindsight – Barker test uses this: if the (D) should have known better looking at it from the time of the trial, the (D) can be liable

(A) Policy – a defective product that is unreasonably dangerous due to lack of adequate warnings, is not fit for the ordinary purposes for which it is used regardless of the absence of fault on (D)’s part; more focus put on policy of risk spreading, though there is still some incentive for the manufacturer to invest in the best possible research to avoid these injuries.
(2) Foresight – “state of the art” defense – at the time the product was being manufactured, we used the best technology available to be able to anticipate any kind of risk available.

(A) Policy – Goals of SL is to induce conduct that is capable of being performed (if at the time it was not capable, there is no need to impute SL) – focuses heavily on the deterrence policy, but seems to add a fairness policy.
(3) This court applies the foresight test.  Many others still use the hindsight.

(A) Ex ante/foresight test seems to resemble negligence concept of due diligence

b. Manufacturers held to provide post-sale warnings as new research indicates potential for injury?

(I) Restatement and ALL jdxs say yes; Rest 3d factors

(1) Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property

(2) Those who would benefit from the warning can be IDed and are likely unaware of the risk

(3) A warning can effectively be communicated and acted upon by the recipients

(4) The risk of harm is sufficiently great to justify the burden of providing the warning.

I. Defenses
1. Traditional defenses:

i. Contributory Negligence – does not apply to strict liability if the negligence is failure to discover the defect in the product, or to guard against the possibility of its existence, because it would defeat the purpose of strict liability in the first place; however assumption of risk is a defense and will bar the (P) from recovery. 
a. Assumption of Risk – voluntarily and unreasonably proceeding to encounter a known danger; if the user or consumer discovers the defect and is aware of the danger, and nevertheless proceeds unreasonably to make use of the product and is injured by it, he is barred from recovery. 

ii. GM v. Sanchez (car rolls back because on plaintiff and kills him because of defect in the shifting not engaging the parking breaks; comparative responsibility applied) – court determines that this is neither an assumption of risk or a failure to discover case; (P) was licensed and he read the manual on how to safely park the car (driver has a duty to reasonably secure his vehicle before getting out of it, otherwise it is a safety risk to everyone).
a. Holding - (P)’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility

b. Once negligence was allowed to partially defeat a (P)’s claim for SL, it made it start to look more like negligence. 

iii. With comparative negligence scheme, the AoR defense is no longer a complete defense that bars a (P)’s recovery.

a. Difficulties in comparing negligence with strict liability – Sanchez case called it “comparative responsibility” 

(I) Restatement said we shouldn’t use causation, fault or negligence in assigning comparative percentages, so they adopted the neutral term of responsibility.

(II) Comparative responsibility – factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities.

2. Product specific:

i. Misuse

a. 3 ways it is conceptualized:

(I) No relevant defect – way of defeating prima facie case - (P)’s unreasonable conduct was the sole cause of the injury; there is no defect.
(II) Intervening cause – way of defeating prima facie case – does not satisfy causation

(III) (P)’s contributory fault – affirmative defense; if unreasonably negligent use, then will be reduced by how much the (P) is responsible.
ii. Alteration of the product – affects causation argument; the cause of the injury was because (P) altered the product.  Can also say, there was no defect to begin with, but when user altered it, that caused the defect; superseding event of alteration was not foreseeable by the manufacturer.
iii. State of the art – mentioned above.  Manufacturer’s assessment of the risk of injury should be measured in a foresight manner; because the state of the art research couldn’t have found it, should not be strictly liable.

3. Disclaimers are not a defense because a manufacturer cannot disclaim product defects!

J. SL does not apply to services

1. Royer v. Catholic Medical Center (plaintiff gets a prosthetic leg from the hospital and gets injured; no SL applied) – it was more of a service and the knee was incidental to the services rendered.  

i. General rule – SL is available only where the Legislature has provided for it or in those situations where the common law of this state has imposed such liability and the Legislature has not seen fit to change it. SL applied to product liability cases because of impossibility of proving legal fault in many product liability cases.  Courts generally avoid extending SL to services. 

ii. Additional policy – holding healthcare providers strictly liable for defects in prosthetic devices necessary to the provision of health care would likely result in higher health care costs borne ultimately by all patients.

……………………………………………………………………………………………………………………….

VI. Damages

A. Compensatory

1. 2 types

i. Economic – lost wages, medical expenses (past and future)

ii. Non-economic – pain and suffering (past and future)
a. Problem: difficult to quantify because there is no economic value attached to it

b. Justification: to put the injured victim back to the place they were before injury; compensate the victim; primary goal is compensation, not deterrence.
2. Complicated by:

i. Life expectancy

ii. Work life expectancy

iii. Inflation – general inflation is going to increase, therefore giving $100K now won’t be worth as much;  (P) might also argue that he might be entitled to wage increases; courts say that general inflation and wage inflation will cancel each other out.
iv. Discounted interest rate – if interest rate is 10% and you had to pay someone $100 for next year, you might give him $90.90 today; there is a present value table that courts use.

v. Income taxes

vi. Lump sum vs. periodic payments – it is generally lump (benefits: judicial efficiency); but might be fairer for periodic payments (administratively courts will not have to determine future payments)

vii. Single judgment rule – this is how they take care of it procedurally; (P) cannot sue later for additional damages that come up later (fairness to the defendant)
viii. Attorney’s fees

3. Seffert v. LA Transit (Woman dragged by bus) – Pain and suffering

i. It is difficult to measure pain and suffering damages because it doesn’t have a set money value attached to it – here, lawyer used a per diem method (numeric value associated to each day she is expected to live); appealed because (D) thought the damages was excessive

ii. Appellate standard to assess the excessiveness of a damage award of lower court – “Shocks the conscience” test (extremely difficult to meet)

iii. Dissent offers an alternative method of determining pain and suffering – comparing with other similar cases (however, these sorts of cases vary so much, it is difficult to get guidance from other cases)

iv. Another way of measuring: Golden Rule Argument – asking “how much would you pay for a broken ankle?” – generally banned in courts.

v. Ultimate goal is consistency: it helps people know what to expect as a community and a society, fairness

a. Mechanisms to promote consistency:
(I) Statutory caps on pain and suffering damages (Example: CA caps medical malpractice claims at $250K to keep liability down)

4. McDougald v. Garber (plaintiff was permanently comatose due to defendant’s malpractice) – pain and suffering separate from loss of enjoyment of life: no!

i. There should not be two separate awards because:

a. Policy to prevent duplicate awards – avoiding excessive awards

b. Difficult to calculate – less administrative feasibility

ii. Non-economic damages require some level of awareness on the part of the injured party.

a. However, paradox – the greater the degree of brain injury, the lower the damages

5. Death cases

i. Survival actions – estate suing on behalf of decedent

ii. Wrongful death – decedent’s beneficiaries sue for their own losses
B. Punitive
1. Purpose: to punish and deter further conduct

2. CA jury instructions – punitive damages granted in instances of oppression, fraud, or malice.

i. Malice – intentional or reckless conduct

ii. Oppression – despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights

iii. Fraud – intentional misrepresentation, deceit, or concealment of a material fact known to the (D) with the intention on the part of the (D) of thereby depriving a person of property or legal rights or otherwise causing injury

3. Arguments against assessing punitive damages:

i. (P) is unjustly enriched

ii. Civil law is for compensation; criminal law is for punishing – should not have double punishment; also the idea that civil standard of liability is much lower than criminal standard of guilt. 
iii. Wealth of the (D) becomes a factor to the litigation and that is wrong.

4. Punitive damages and vicarious liability

i. Restatement 2d – The principle of managerial agent authorized the doing the manner or act, or the agent was unfit and the principle or managerial agent was reckless in employing him, or the agent was employed in a managerial capacity and acted in scope of employment, or principal or managerial agent of principle ratified or approved the act. (high standard)

5. Problems with assessing punitive damages for product liability context – risk/utility balancing test – since it could be that manufacturers didn’t change the design because it wasn’t reasonable to do so.  They don’t change designs intentionally.  Complicates the whole calculation and assessment.

6. Due process and punitive damages

i. Punitive damages are limited by the 14th amendment due process clause (prohibits grossly excessive or arbitrary punishments on a tortfeasor)

ii. State Farm v. Campbell (accident while passing trucks on a 2 lane highway; State farm told them not to settle based on a policy to minimize payouts; $2.6 mil compensatory, $145 mil punitive to plaintiff; court ruled unreasonable)

a. Gore factors to determine if there was an irrational or arbitrary deprivation:

(I) Reprehensibility of the conduct

(1) Also considers: whether injury was physical or economic, recklessness, financial vulnerability of the (P), repeated or isolated action.

(II) Disparity between actual or potential harm suffered by (P) and the punitive damage award

(1) Should use a single digit ratio to calculate; possibly more in situations of particular egregiousness without much compensation involved (but no bright line rule)
(III) Difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases
C. Collateral Source Rule
1. Arambula v. Wells (Plaintiff injured by defendant in a rear end; brother still pays plaintiff his wages while injured; plaintiff seeks lost wages – he gets the lost wages)

2. Collateral Source Rule – when a (P) is compensated for his or her injuries by some source independent of the tortfeasor, the (P) is still entitled to full recovery against tortfeasor

i. Traditionally it is insurance companies that were the ones compensating the injured party

a. Justification – injurer should not benefit from the fact that the injured had foresight to secure insurance (injurer shouldn’t get a windfall)

b. Argument against – double recovery for (P) – but counterargument to this is:

(I) Insurance benefits are limited and the (P) might have more injuries than that

(II) (P)s are investing in them by paying premiums

ii. Here, it is a gratuitous gift from a brother, not an insurance company.  How does this happen?

a. There is no distinction in the law between insurance benefits and gifts

b. Other jdxs have ruled there are no exceptions for gifts

c. Policy – no windfall to the injurer; also, want to encourage charity

d. Even without reimbursement, (P) would want to repay the generosity or pay it forward

(I) Court is apparently making a moral argument here.  Some might be turned off by this saying courts should not try to enforce morality.  Argument for doing so it that that’s what courts have been doing for a while now; it’s the basis of torts!
D. Insurance (Subrogation)
1. Frost v. Porter Leasing (Insurance co trying to get reimbursed for their payment of benefits to an injured party, when he won a judgment from the injurer.)

i. Insurance co is subrogee; insured who won a claim is subroger.

ii. Subrogation – the right of the collateral source to recover what it has paid to the (P) when the (P) recovers in torts against the (D).

iii. This court says subrogation should not be implied in cases of personal injury; when not explicit in the K, no subrogation for personal injury
a. Argument against this – double recovery; windfall for the (P)
b. But, as a matter of fairness, the K was bargained for, and if there is nothing that talks about subrogation, it is the benefit of that bargain.
c. Also, this case does not involve double recovery because the damages are not clear cut (pain and suffering); if this were a mere case of property damage, it would be easy to see that it was double recovery.

(I) Another factor is because it was a settlement with no breakdown of damages.

2. 3 ways jdxs deal with insurance

i. Collateral source rule with no subrogation

ii. Collateral source rule with subrogation

iii. No collateral source rule

VII. Alternative to Torts
A. No-Fault Schemes
1. Worker’s compensation

i. Reasons – employers had numerous common law defenses to bar injured workers from recovering.  Worker’s comp was a way to compensate injured workers without requiring a showing of fault.

ii. Complications:

a. What is a compensable event?

(I) Must ID what caused the injury (show causation)

(II) There might have been a preexisting injury, still need to show causation.

b. Measuring recovery

(I) Permanent partial disability

(II) Mental stress (problem of where to draw the line)

(III) Occupational diseases

iii. Compared to Torts

a. Torts – loss allocation based on moral perspective; wrongful (D) v. deserving (P)

b. Worker’s comp – loss allocation based on social welfare perspective

B. Targeted No-Fault Schemes

1. Vaccine injury compensation fund

i. Reasons – societal benefit; vaccines are good for public health; encouraging producers of vaccines to research and develop new vaccines without worrying about liability
2. Sept 11 compensation fund

……………………………………………………………………………………………………………………….

KEEP IN MIND: Goals of Tort Law – A Fair DEAL

· Allocations of losses

· Fairness

· Deterrence

· Economic Efficiency

· Administrability

· Legislative Concerns
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