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I) Duties of Landowners and Occupiers 
A. Traditional Common Law Approach
1) Determine π’s status 
(a) Invitee
(b) Licensee
(c) Trespasser 
2) Determine the precise duty that attaches to entrant with that status
B. Entrant Status
1) Invitee: 
(a) Business visitor: enters land with permission (express or implied) for a purpose directly or indirectly connected with a possessor’s business
(b) Public invitee: enters land open to the public for a purpose which the land is held open to the public (has reason to believe premises are safe for him to enter)
2) Licensee: enters land with permission (express or implied) but NOT for a business purpose that serves owner/occupier
(a) Social guests: unless they fall into invitee category
i. Ex: open invitation to members of a specific church is not an open invitation to the general public, would be invitation for licensees.
(b) Firefighters, police are treated as licensees
3) Trespasser: enters without permission of possessor and whose presence is either unknown or objected to if known
C. Duty/Status Trichotomy
1) Duty to Invitee: duty to exercise reasonable care to protect or warn against both known dangers and those that would be revealed by reasonable inspection
(a) HYPO: Potluck gathering but the main motive is for the host of the party to sell Tupperware…Would the defendant (host) then be able to overcome the motion for summary judgment?
i. NO. The plaintiff would have an argument that they were a business visitor because the D has an economic benefit of selling the Tupperware which would make P an invitee and there would be a higher duty of care to prevent injury due to dangerous conditions.
ii. What is the difference in the Carter case?
· What if P claimed that the bible study was to obtain new members to the church?
1. D would argue no economic benefit
2. P would need to have evidence that D had a business motive
(b) HYPO: Same facts as Carter except that in addition to the sign-up sheet in the church, he put up flyers around the neighborhood.
i. P would argue that it was open to the public, which makes him an invitee
ii. D’s counterargument – it wasn’t truly a public invitation since it was just the neighborhood
2) Duty to Licensee: duty to protect against known, non-obvious dangers. When inviting people to your home, you have a duty to not act negligently to create a risk of harm.
(a) Duty is less than a reasonable care duty
(b) Don’t need to inspect for dangerous conditions, but dangers you are aware will need to be made known to the licensee
(c) If danger is obvious, it is licensee’s obligation
(d) Carter v. Kinney (Sup. Ct. MO – 1995): Possessor’s intent in offering invitation determines status of visitor and establishes the duty of care owed to the visitor.
3) Duty to Trespasser: no duty to protect against dangers.  Duty only to avoid willful misconduct or reckless disregard of safety.
(a) Attractive Nuisance Doctrine (exception to no duty to trespassers—from Restatement (2d) §339)
i. Duty to trespassing children - when artificial condition causes physical harm

· Possessor knows or has reason to know children will trespass

· Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children

· Children did not discover or realize the risk

· The benefit to the owner of leaving the condition the way it is is slight compared to the risk of harm to the children
· Possessor failed to exercise reasonable care to eliminate the danger
4) Activities on Land: landowner herself owes a general duty in regard to all visitors, no matter of status

D. Modern Approach (established in Heins): A person in possession of land owes a duty to use reasonable care in the maintenance of their premises for the protection of lawful visitors.

1) Heins v. Webster County (Sup. Ct. NE – 1996): Court eliminated categorical distinction and only recognizing lawful and unlawful visitors, held that status is only relevant to determine the foreseeability of the harm under ordinary negligence principles (applies Rowland approach).
(a) Plaintiff’s status does not determine the duty that the landowner owes to him or her BUT they remain relevant in determining the foreseeability of the harm under ordinary negligence principles.

(b) Policy argument: In modern society, the line between invitee and licensee is blurred

(c) The Rowland Approach: A person in possession of land owes a duty to use reasonable care in the maintenance of their premises for the protection of lawful visitors.

i. Factors:
· The foreseeability or possibility of harm;
· The purpose for which the entrant entered the premises;

· The time, manner, and circumstances under which the entrant entered the premises;

· The use to which the premises are put or expect to be put;

· The reasonableness of the inspection, repair, or warning;

· The opportunity and ease of repair or correction or giving of the warnings; and

· The burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection.

ii. It is for the fact finder to determine, on the facts of each individual case, whether or not such factors establish a breach of the duty of reasonable care.
(d) For retaining categories:

i. Predictability

ii. Stable standards for liability

iii. Landowners less able to guard against risks

iv. Established system of loss allocation

v. Exceptions take care of strict rules

(e) Against Categories:

i. Status should not be determinative

ii. Urban society, no longer feudal society

iii. Creation of exceptions too complex and unpredictable producing confusion and conflict
E. Duty of Landlords to Tenants
1) The traditional rules of liability for defective conditions have insulated landlords from liability except in a few situations.

2) EXCEPTIONS:

(a) A landlord is liable in tort only if the injury is attributable to:

i. A hidden danger in the premises of which the landlord but not the tenant is aware,

ii. Premises leased for public use,

iii. Premises retained under the landlord’s control, such as common stairways, or

iv. Premises negligently repaired by the landlord.

(b) There is also a duty when a promise is made to repair, but landlord fails to do so.
F. Duty to Prevent Crime
1) Landlord/tenant: landlord is in the best position to prevent crime in common areas (Kline)
2) Business/patron: business owners have duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable.

(a) Posecai v. Wal-Mart Stores, Inc. (Sup. Ct. LA – 1999): 

i. Specific Harm Rule: duty only where landowner knows of specific imminent harm (Posecai court rejects, too restrictive of a limit)
ii. Prior, Similar Incidents Test: foreseeability established by evidence of previous crimes on or near premises (Posecai court rejects, can lead to arbitrary results b/c applied with different standards regarding number of previous crimes and degree of similarity required to give rise to duty)
iii. Totality of the circumstances test: takes into account additional factors like the nature, condition and location of land and other circumstances.  Focus is on level of crime in surrounding area and courts more willing to see property and non-violent crimes as precursors to more violent crimes. Favors the plaintiff. (Posecai court rejects, can be too broad a standard for landowners)
iv. Balancing approach: weigh the foreseeability of harm against burden of imposing a duty to protect. Favors the defendant. (even with high degree of foreseeability, rarely will a duty be proven in the absence of prior similar incidents on the property).
· Factors:

1. To be determined by the facts and circumstances of the case
2. Most important factor to be considered is the existence, frequency and similarity of prior incidents of crime on the premises.

3. The location, nature and condition of the property should also be taken into account.
· When there is a high degree of foreseeability of harm and the probable harm is great, the burden imposed upon defendant may be substantial (security guard)
· Alternatively, in cases in which a lesser degree of foreseeability is present or the potential harm is slight, less onerous burdens may be imposed (security camera, better lighting, trimming shrubbery)
· Plaintiff has the burden of establishing the duty of the defendant owed under the circumstances.
· Under this test, the high degree of foreseeability necessary to impose a duty to provide security, will rarely, if ever, be proven in the absence of prior similar incidents of crime on the property. 
· Why would the court choose a test that favors the defendant?
1. Court wants cost benefit analysis to be used by defendant
2. Approach allows courts to answer the breach question at the duty phase instead of the fact finder
(b) Business owners owe patrons no duty to comply with robbers demands (would encourage hostage-taking and require making owner’s rights subordinate—KFC case)
i. HYPO: Bank teller not complying with robbers demands and robber ends up killing the customer and now there is a wrongful death suit. 
· What would be the argument that the D should not have to comply?
1. If there was a duty requiring Ds to comply with criminals demands, then it would incentivize criminals to commit these crimes (policy reason)
II) Duties for Non-Physical Harm
· CL has distinguished situations in which the only harm suffered was psychic or economic from the classical physical injury and has developed limited or no-duty rules for those situations
· Mid-20th century: courts began to protect πs against intentional extreme and outrageous conduct that produced “only” emotional harm (Ch. 7: Strict liability)
A. Emotional Harm
· There is a duty to protect against emotional harm in four situations
· Each NIED claim has its own set of rules (easier than duty/breach analysis)
1) Direct: emotional distress follows from actual physical injury
· Damages for economic and emotional harm are generally recoverable when they occur as a result of physical harm for which π establishes liability 
2) Direct: emotional distress results from threat of physical injury 
(a) Who can recover damages?  Π’s who are in the “zone of danger” and fear for their own safety.
i. Old rule: only if there was an impact
ii. New rule: Falzone—recovery generally allowed (court eliminated need for impact)
iii. But: Buckley—only where physical injury is imminent
(b) Zone of Danger I: where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable
i. Logic: limiting recovery to cases in which there is impact or contact is arbitrary; whether fright has caused serious injury is a question of proof
· Elements

1. Negligent act
2. Causes fright from a reasonable fear of immediate personal injury
3. Fright results in substantial bodily injury or sickness 
· Usually results in a physical symptom of emotional distress, but all that is required is an objective manifestation of emotional distress
4. May recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury 
· Falzone v. Busch (Sup. Ct. NJ – 1965): The court rejected Ward’s reasoning that an issue of first impression is an indication of an intent to bar certain types of claims, noting that stability and predictability is less important in tort law than it is in contract or property law.  The fear of expanding litigation should not deter courts from granting relief and decreasing the availability of justice.  The fear of potentially fraudulent actions is sufficiently ameliorated by the requirements for adequate legal proof, which medicine would now support. Court noted that allowing recovery where there is no impact might mean a ∆ would be unaware of the alleged incident and not forewarned to preserve evidence for a defense.  However, undue delay in notifying ∆ of the incident and resulting injury weighs in determining π’s claim, not as a complete bar.  Allowed π to recover despite there being no impact.
ii. Zone of Danger I & Long-Latency Disease Cases
· Metro-North Commuter Railroad Company v. Buckley (Sup. Ct. – 1997): Although there was real physical impact with the asbestos, it did not result in a developing a disease.  This type of contact does not help separate valid claim from invalid claim in long-latency disease cases because contact with and exposure to carcinogens is common.  It would be too uncertain and unpredictable to allow recovery for this type of liability without objective evidence of severe emotional distress (manifesting symptoms of a disease—need scientific evidence) and the threat of injury being immediate.  Physical impact is not required for a claim of emotional distress in long-latency disease type cases, but immediate or imminent physical injury is required.  
1. Defines “Zone of Danger” as: Even though physical impact is not required for a claim of emotional distress, Buckley court emphasizes the need for an immediate or imminent physical injury. 

2. Here, the SC placed limitations on the zone of danger by limiting fright to immediate fright of physical harm.

· Where P was exposed to toxins, if he can prove more likely than not that he will have the disease he is more likely to recover.

i. Very difficult to prove that exposure to carcinogens will lead to cancer

ii. Need physical symptoms to manifest
· Potter v. Firestone Tire and Rubber Co. (CA Sup. Ct. – 1993): if π can show scientific evidence that exposure to carcinogen was significant enough that π was more than 50% likely to develop cancer, would be significant enough to recover for emotional distress (very difficult to determine scientifically).  
iii. Other Circumstances

· Toxic tort cases: rule is a bit more forgiving, but generally reflects Buckley 
· HIV cases: recovery permitted when π was 
1. Actually in a zone of danger (dirty needle must really have had the virus, etc.)
2. Negligently diagnosed (“window” of time π was harmed—easier to allow recovery for limited and definite periods of distress)
· Other “window” cases: pregnant woman able to recover for ED during her pregnancy after being x-rayed at hospital fearing radiation harmed her unborn twins (Jones v. Howard University – 1991) 
· Policy: prevent flood of cases solely based on fear; discourage disease-phobia
3) Pure Emotional Distress: π is direct victim of conduct that creates an unreasonable risk of emotional distress
(a) Rule: where ∆ should have reasonably foreseen that serious emotional distress would result from his negligence, ∆ is subject to liability. 
i. Gammon v. Osteopathic Hospital of Maine, Inc. (ME Sup. Ct. – 1987): Sued for emotional distress and was recovered even though there was no physical impact or showing of objective manifestation of the harm.  Line b/w this case and Falzone is arbitrary, the test is foreseeability as to whether negligent act would cause psychic harm to a reasonable person.  

· Limitations of Foreseeability: 

1. Threshold of injury: serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”

2. Unique relationship of the parties: would be more foreseeable here family of recently deceased & hospital (π’s expectation of conduct from hospital)
· Why is it that Gammon may raise this claim when the same thing could happen to someone else but they are not distressed?

1. The nature of relationship that makes P more vulnerable to this type of conduct

2. More foreseeable

3. Reasonable person would suffer emotional distress

(b) The logic:

i. Psychic well-being is much entitled to legal protection as is physical well-being

ii. Limiting recovery to cases of impact, objective manifestation, etc. would be arbitrary
4) Indirect: emotional distress results from physical injury to another (Bystander Emotional Harm)
(a) Dillon-Portee Test: A plaintiff may recover for negligently inflicted emotional distress if he or she proves:
i. Negligence that caused death or serious physical injury to a victim.
ii. A marital or intimate family relationship with the victim.
iii. Observation of the death or injury at the scene of the accident.
iv.  Resulting severe emotional distress.
· Portee v. Jaffee (NJ Sup. Ct. – 1980): Pure foreseeability test is wrong: witnessing death is going to cause foreseeable harm, regardless of relationship to victim (would open floodgates for liability).  Court adopted Dillon test (CA) and found that ∆’s duty of reasonable care to avoid physical harm to others extends to this type of situation, the close relationship of mother to child being the most crucial in this case, followed by observance.  “The risk of emotional injury exists by virtue of the π’s perception of the accident, not his proximity to it.”  Limitations: 
1. Liability must be commensurable/proportionate to negligent conduct to prevent anyone from witnessing negligent act being able to recover-courts want to hold ∆s liable only for the amount of negligence in which they engage
2. Limited nature of the interest being protected: deep, intimate familial ties; death of a loved one; traumatic sense of loss that witness at the scene suffers
· Why are we limiting foreseeability?
1. Would be inappropriate and those kinds of cases would lead to jury verdicts in favor of P & incommensurate to D’s conduct.
· Damages would be so out of proportion to the negligence that the D engaged in that it would be unjust
i. Victim AND Bystander would have a claim – punished multiple times
v. Other Limitations

· No recovery for parent’s ED for children who have been sexually abused
· Unmarried parties, although 3rd Restatement cautions that legal family ties aren’t determinative, and courts should take into account social norms and apply a functional approach to defining “family” (gay and lesbian couples may not be able to recover ()
(b) Zone of Danger II: allows one who is himself threatened with bodily harm in consequence of ∆’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his immediate family.
i. Recovery is based on threatened physical harm to π and witnessing physical harm to another
· More restrictive than Dillon-Portee Test (mother would not have been able to recover under this rule b/c she was not in the zone of danger herself)
· Courts very suspicious of emotional distress claims, this rule attempts to limit fraudulent claims  
ii. Johnson v. Jamaica Hospital (NY Ct. App – 1984): Baby abducted on a day when hospital received two bomb threats.  Parents brought NIED claim. 4.5 months later baby was returned & separate suit brought on baby’s behalf. While it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, it does not establish a duty running from hospital to parents of children in the hospital.  Court categorized harm as “indirect” and refused to recognize a duty to parents.  Also distinguished from cases where hospital negligently notified family member of death (duty to transmit truthful information exists) or negligently failed to locate deceased patient’s body which resulted in denying access to family (mishandling/failing to deliver dead body is a duty which exists).  No duty = no liability.  Strict interpretation of Zone of Danger.

· Court refused to ascribe a duty based on interference w/ a custodial relationship due to fear of opening floodgates for schools, friends, etc.

· Court may have feared disproportionate liability if parents could recover for their own injuries and injuries to baby (parents would technically get the money twice)—but child may not recover or only get nominal damages if not physically harmed (hard to prove psychological consequences to an infant)

· Court could have seen the hospital’s duty to the mother as an extension of her contractual relationship w/ the hospital where she gave birth 
1. Parents as Bystanders: Characterizing Harm as “Direct” or “Indirect”
· Mother not considered bystander when witnessing harm of baby during birth, whether conscious or not, b/c so close of a relationship mother is considered actually a part of it (Carey – NJ 1993) or when medical malpractice resulted in miscarriage (Broadnax – NY 2004)
· Mother considered bystander and denied recovery when ∆ negligently performed a chemical abortion & child was born w/ a birth defect, distinguishing Broadnax as intended to permit a cause of action where otherwise none would be available, but here child was able to recover directly (Sheppard-Mobley (NY 2005)
· Mother and child able to recover when ∆ hospital switched babies and mother & child were separated for 43 years, and mother had been suspected of adultery, based on the contractual relationship that exists for services that carry with them deeply emotional responses in the event of breach (Larsen – WY 2003)

i. This is a “misfeasance” as opposed to nonfeasance in Johnson
ii. There was a direct effect on mother: accused of adultery

iii. Also, harm had not been “rectified” here as it was in Johnson
· Parents who administered medication according to an incorrect label could not recover when child was not permanently injured on the theory that they were not “direct victims” of ∆’s negligence (Huggins – CA 1993)

· However, parent who suffered minor physical injuries in car crash could recover from negligent driver-∆ for separate emotional injuries resulting from finding 2-year-old dead in car seat since limited class of cases and less administrative difficulty to distinguish two types of distress resulting from different harms (Jarrett – MO 2008)

2. Damage to Property

i. Majority Rule: no recovery for emotional distress caused by loss of property 
ii. Π artists sued for property damage & emotional distress when city’s trash truck crashed into their house & damaged house, 2 cars and much of their artwork.  Deterrence was served by damages for economic loss & additional tax dollars not warranted for ED damages (Lubner – CA 1996)
· Note: harm can be seen as “indirect” (harm is to property, not to person) or “direct” b/c no third-party injuries are involved

· Minority: allow exception for special circumstances

i. Π’s could recover for emotional distress resulting from flood of house they had built with their own hands if they could show that a reasonable man, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case (Rodrigues – HI 1970)

ii. Has been extended to allow ED when negligent contractor caused $400K damages to “dream house” even when πs hadn’t lived in it (Erlich v. Menezes – CA 1999)

3. Pets

· Some courts view pets as “property” and refuse to use bystander analysis to allow recovery for witnessing injury to pets
· However, several states have enacted statutes to allow owners to recover for distress resulting from abuse or neglect of their pets
B. Negligent Interference with Consortium
· Loss of consortium = separate action from NIED claim

· Historically, very sexist basis of recovery for husband’s loss of use of wife’s “services” and because married women could not sue in their own names—however, when women’s rights developed and their loss of earnings began to be excluded from husband’s recoveries, now being seen as their own, wife’s right of consortium developed & is now recognized by almost all states as a cause of action for both spouses
· Some courts have extended to:
1) Nonphysical injuries to spouse: wife able to recover for loss of consortium after minister revealed to others info about husband he had learned during confidential counseling sessions (Barnes – AZ 1998)
2) Loss of Parental Consortium: 
(a) Court refused to allow suit for the benefit of 9 young children whose mother had been injured to an extent that she was unable to provide usual parental care.  Court reasoned financial loss was recoverable in mother’s direct action and mother could recover for emotional aspects if she were conscious of that loss—money to kids wouldn’t alleviate their emotional loss & didn’t outweigh danger of disproportionate liability (Borer v. American Airlines – CA 1977)

(b) Children of paralyzed accident victim allowed to recover for claim of parental consortium as minors and dependence on parent rooted in economic need, and filial need for closeness, guidance and nurture (Ferriter – MA 1980)

i. But when “direct” victim refuses to go along w/ suit, recovery may not be possible (Jacoby CT – 1999 when husband alleged wife’s psychiatrist negligently treated wife which hurt marriage and caused children loss of maternal care but wife would not cooperate, court reiterated that loss of consortium was a derivative action)

· Could just be court rejecting duty to non-patient in that type of case: court rejected minor child & husband’s claims against mental health care providers for loss of mother/wife’s companionship by causing her to develop false memories (J.A.H. v. Wadle & Associates – IA 1999) 
3) Most courts deny loss of consortium to:

(a) Parents for children 

(b) Siblings for other siblings
II) Causation – The D’s conduct must be BOTH the Actual Cause AND the Proximate Cause of the harm.
· Cause in Fact (“Actual/But-for Cause”) – But-for the D’s conduct, the harm to P would not have occurred. 
· Seeks to tie ∆’s conduct to π’s harm in an almost physical or scientific way
· Π’s burden to show causal relationship
· Policy reasons:
· Corrective Justice:
· Unfair to fold person liable for damages when they didn’t cause the injury
· Deterrent
· When the D is held liable, it deters them from causing the same type of injury
· Administration efficiency
· Reduce the number of cases to only ones where the negligent act cause the injury
1) Necessary Cause
(a) General Rule: π must show that but for the ∆’s negligence, the harm s/he suffered would not have occurred

i. Restatement 3d § 26: conduct is a factual cause of harm when the harm would not have occurred absent the conduct

· Doesn’t work if the concurrence of 2 events may simply be a coincidence; or
· When the ∆’s conduct is one of a number of alternative causes, each of which would have been sufficient to cause the harm, and you don’t know which one it was (“multiple sufficient causes”—exception to the general rule)
2) Multiple Sufficient Causes
(a) Exception: Substantial Factor Test: if multiple acts occur, each of which alone would have been a factual cause under § 26, each act is regarded as a factual case of the harm (∆’s conduct was a substantial factor in bringing about the harm & there is no rule of law relieving the act from liability because of the manner in which his negligence has resulted in harm)
i. HYPO: Suppose that two parties, acting independently, each negligently start a fire. The two fires burn separately but then arrive simultaneously at the P’s home and burn it down.
· Either fire alone would have been sufficient to destroy the house
ii. HYPO: Twin Fires Problem:
· Two negligently set fires occur simultaneously, burning down P’s house
1. But-For not sufficient here because either fire would be the but-for cause
2. “But for” test fails because P’s house would still have burned down even in the absence of one of the negligently set fires
3. “Substantial Factor” test satisfied because each negligently set fire is a “substantial factor” causing P’s house to burn down
· Two fires occur simultaneously, burning down P’s house
1. One is negligently set, the other is not
2. But-for cause wouldn’t be appropriate here, still an issue of sufficient cause
3. “But for” test fails because P’s house would have still burned down even in the absence of D’s negligently set fire
4. “Substantial Factor” test satisfied because D’s negligently set fire is a “substantial factor” causing P’s injury.
iii. Stubbs v. City of Rochester (NY Ct. App. – 1919): Court of Appeals held that proof of actual cause does not require that π eliminate every conceivable explanation (π does not have to disprove alternatives) to survive MTD, π must show that ∆’s negligence was one of the causes and the cause to a reasonable certainty of his injury.
· Issues in Toxic Tort Cases:
1. If all of the 58 residents proposed to testify in Stubbs sued the city, but it was clear that 10 should not recover b/c contracted typhoid from other sources, one solution would to be establish ∆’s proportional liability through class action treatment of claims, scheduled damages and probabilistic determination of causation (∆ would be liable to 58 of the victims for 48/58 of the damages)
· Legally Compensable Harm

1. Even if πs can prove causation & an injury, the harm must be legally compensable
· Πs exposed to beryllium & claimed they suffered chronic beryllium disease (CBD) and beryllium sensitization (BeS), but could only prove BeS, which is an immune system response that leads to physiological changes but causes no impairment.  This turned their case into a pure risk case since BeS is not a legally compensable harm (Paz – 5th Cir 09)
· Similar result for πs in asbestos cases who can only show pleural plaque (small fibrous deposit in lungs that causes no clinical symptoms) (Simmons – PA 1996)
i. Solution: two-disease rule—π can recover when more serious disease develops & can only recover for emotional distress related to risk of more serious disease in 2nd suit
· Probabilistic Recovery for Future Harm:
1. Existing Disease Cases
· Generally only allowed for πs with better-than-even claims for future diseases (Mauro – NJ 1989)—very π-friendly
· Sometimes π can obtain compensation for a future injury not reasonably certain to occur, but compensation would reflect that low probability (Petriello – CT 1990)
2. Pure Risk Cases
· No real justification for employing probabilistic recovery 
i. Π much less likely to get disease & if doesn’t get it, shouldn’t be paid for it (there are alternatives for compensable emotional harm if π can establish likelihood of getting disease & effect it has) 
ii. May diminish ∆’s ability to pay another π who does have disease
· On the other hand
i. Harder to prove something that happened a long time ago if have to wait years to bring suit
ii. Deterrent aspect of tort law is diminished when delayed 
· Conventional Traumatic Injury Cases

1. If logical inferences can be drawn from the evidence, π does not have to identify the perpetrator when it is more likely or more reasonable than not that the assailant was an intruder who gained access through ∆’s negligent maintenance
· Guest in ∆’s hotel was murdered, no signs of forced entry, motive appeared to be robbery & local police had several hypotheses, including gang killing and someone entering w/ passkey—too speculative to prove hotel’s negligence (Mitchell – UT 1985) 
· Tenant sued landlord for assault in apartment building of 25 apartments.  Π testified she was familiar with all tenants and did not recognize her assailant; π and eyewitnesses did not recognize the assailant who entered and left through broken rear door—permissible inference to draw for causation (Burgos – NY 1998)
· HYPO: Stubbs case – P was able to establish that contamination of water led to his typhoid, and all other cases are legitimate cases:
1. How much should these people get in damages?
· Each P wouldn’t receive the same amount – if they each sued separately
i. If all of their damages are different, and the defendant was equally negligence, and by the time the last 10 cases came up, the D is bankrupt, what should be considered for policy reason?
ii. Incentivize people to sue before injury manifests, which could then prevent people who actually have injuries manifested after but are unable to recover because the D is bankrupt
iii. Cost of suit is shifted onto the customer
(b) Expert Testimony

i. When Needed
· If cause and effect are so immediate, direct and natural to common experience, expert testimony is not necessary
· Expert testimony is necessary to establish causation if any inference of the requisite causal link must depend upon observation and analysis outside the common experience of jurors
ii. Daubert Test (1993 & affirmed in 1999 to apply to scientific and technical knowledge): SCOTUS rejected the traditional Frye rule (1923) which required that a scientific theory be generally accepted by the scientific community to be admissible and held that the Federal Rules of Evidence (a few state courts still use Frye) permit expert testimony when the witness is qualified as an expert by knowledge, skill, experience, training, or education and if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue
· Trial judge is the “gatekeeper” to screen such evidence and requires making a preliminary assessment that the underlying testimony is scientifically valid and whether it can properly be applied to the facts in issue.
· Standard of review: abuse of discretion
· Factors:
1. Whether the theory can be (and has been) tested according to the scientific method

2. Whether the theory or technique has been subjected to peer review and publication

3. In the case of a particular scientific technique, the known or potential rate of error

4. Whether the theory is generally accepted

(c) Burden of Proof Based on Negligent Act & Inference

i. If a negligent act is deemed wrongful b/c that act increased the chances that a particular type of accident would occur, and 
· Mishap of that very sort did happen
· It is enough to support a finding by the trier of fact that the negligent behavior caused the harm (Cardozo & Traynor—sort of res ipsa like)
ii. Three Factors in using this analysis (to not unfairly favor π):
· Circumstantial evidence
· Relative ability of parties to obtain evidence about what happened
· Whether the case is one in which there is to have different concerns about errors favoring πs as opposed to ∆s
iii. Williams v. Utica College (2nd Cir. – 2006): π college student alleged she was sexually assaulted in her dorm room & alleged ∆ should have had better security to keep intruders from entering.  – couldn’t use test. 
iv. Zuchowicz v. United States (2nd Cir. – 1998): π was prescribed 2x normal dose of Danocrine by doctors & pharmacists at the naval hospital, which she alleged caused her to develop primary pulmonary hypertension (PPH).  Π sued US under Federal Tort Claims Act, based on CT law.  While she was awaiting treatment and a lung transplant, she became pregnant and illegible, then gave birth and died one month later.  Her husband continued suit on behalf of her estate.  Court held that expert testimony had properly been admitted under Daubert Test.  
· Dr. Matthay excluded all causes of secondary pulmonary hypertension and all previously-known drug-related causes of PPH.  Therefore, Danocrine itself was a substantial factor, but was ∆’s negligence in prescribing the overdose a but-for cause?
· When a negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved and excessive dosage (i.e. a causal link has been shown), the π who is injured has generally shown enough to permit the finder of fact to conclude that the excessive dosage was a substantial factor in producing the harm.  (Dr. Matthay actually went farther and testified that the progression and timing of π’s illness in relationship to the timing of the overdose led him to a finding of drug-induced PPH to a reasonable medical certainty—burden definitely met, no abuse of discretion, award & damages affirmed).  
· Once that causal link is established, the burden shifts to the ∆ to rebut.
3) Multiple Defendants
(a) Joint and Several Liability: each ∆ is liable for the entire judgment, although π can only recover the judgment once
i. Allocation of liability is left on the tortfeasors (used to be determined pro-rata, then assigned shares)
· Effect: risk of insolvency is on the ∆s
· Ex: if one ∆ is insolvent, π can still recover full amount from the other so that ∆ would have to assert a contribution claim against the other ∆
(b) Several Liability: each ∆ is only liable for the portion of the judgment attributable to his or her fault
i. Allocation of liability is up to the π to bring all potential ∆s into the suit
· Effect: risk of insolvency on π
· Ex: if one ∆ is 75% liable, but insolvent, π will only be able to recover 25% from other solvent ∆(s)
(c) HYPO: Drive A is speeding and is unable to stop when Drive B runs a red light. Drive A must swerve to avoid colliding with Drive B and in doing so hits and injures Driver C, who is driving unlawfully in the lane parallel to Driver A.
i. Which drive was the actual cause of driver C’s injuries?

· Both are the negligent necessary causes

ii. Assume Driver C’s injuries are $20,000, who is liable and for what?

· Driver C can sue both

iii. Under joint and several jdx, if C sues only A, how much can C recover?

· Entire amount

· C sues both, B is 40% at fault, A is 60% at fault, how much can C recover?

1. If both are solvent, what they owe C is according to their fault % 

· A = $20,000 x 0.60

· B = $20,000 x 0.40

· If one D is insolvent, P can recover 100% from the other D

iv. Under Several jdx:

· Only way for P to recover 100% is if both Ds are solvent

· A is insolvent, C can only recover B’s fault = $20,000 x 0.40 ( $8,000
(d) Statutory Reforms of Joint and Several Liability  

i. Abolished (12 states) 
ii. Abolished if ∆ is less than (usually) 50% at fault (12 states)
iii. Abolished for non-economic damages (a few states, including CA)
iv. Abolished where π himself is even partially at fault (handful of states)
v. Abolished in some types of torts, but retained in others (ex: NY retains in motor vehicle and motorcycle cases, recklessness and environmental cases) (handful)
vi. Apply Uniform Comparative Fault Act: retain doctrine but reallocate percentage share of insolvent ∆ to other parties in proportion to their respective shares of fault (handful)
(e) When MULTIPLE tortfeasors are Jointly and/or Severally Liable:

i. Concurrent tortfeasors 
ii. Act in concert
· Ex: drag racing cases where all ∆s have an express or tacit understanding to participate in a common plan or design to commit a tortious act 
· Parallel activity is not sufficient, but in Orser v. George (CA – 1967), court allowed π to recover from 3 ∆s, where ∆1 and ∆2 alternately fired the gun identified as causing the fatal injury and at the same time ∆3 fired a different gun, even though his bullet could not have caused the injury b/c he knew the others were acting tortuously and encouraged them by doing the same thing
· Usually a small # of ∆s and one π
· Enterprise liability: imposed on 6 ∆s who were manufacturers of virtually all blasting caps in the US and comprised nearly the entire trade association for a claim resulting from inadequate warnings and safety precautions because there was evidence that ∆s, although acting independently, had delegated some functions of safety investigation an design, such as labeling, to their trade association and there was industry wide cooperating in manufacture and design of blasting caps (Hall – NY 1972) 
iii. Inability to apportion harm (not just difficult)
iv. There are other vicariously liable ∆s
v. Alternative liability – optimizes recovery – (max 3 or 4 ∆s)
· When both “but for” and “Substantial factor” tests are not appropriate because the ∆ who caused the injury is undetermined and it’s impossible to determine. ∆s are both necessary causes, the problem is that we don’t know which one was the actual cause.
· Burden shifts to the ∆s to disprove that they were the cause
· Summers v. Tice: Summers v. Tice (CA Sup. Ct. – 1948): two ∆s shoot negligently in π’s direction, π is hit but can’t show which gun fired the shot that hit him.  ∆s are not concurrent tortfeasors and did not act in concert.  Basis for their joint liability is alternative: when 2 or more ∆s are negligent, but it is uncertain which one caused the injury, each ∆ is jointly and severally liable for the entire harm unless a ∆ can show his act did not cause the harm.  
· Generally, requires that ∆s more likely than π to have access to evidence about their own liability and all possible ∆s be before the court.  
· Purpose: allow π to recover and preserve deterrent effect.
· Invoked in auto accidents: if π injured when ∆1 negligently swerves into car and then ∆2 negligently piles into them, burden shifts to each ∆ to prove his collision was not the cause of π’s injuries, otherwise both held liable (Copley v. Putter – CA 1949)
1. Jury can roughly apportion damages to each ∆
2. Hold both liable pro rata
3. Or to the degree each can show his liability
· Restatement prefers this approach: apportionment should be on the basis of causation, on the principle that parties should not pay for that which they have not caused
· Problem: The difficulty with apportioning on the basis of comparative fault is that the relative fault of the parties may not correspond to the relative harm that they caused (p. 371)
· Where source of some other causes is non-tortious, burden-shifting does not apply and π bears burden of proving ∆ caused harm above and beyond the pre-existing condition
· HYPO: One minute after Tice fired and hit Summers in the eye, blinding him, Simonson fired and hit Summers in his now-blind eye. Who would be liable or what?
1. This is the Twin fires context, EXCEPT it is serial instead of simultaneous:
· First ∆ (Tice) is liable under the Substantial Factor Test
i. ∆ would argue that there was a 2nd injury that would have injured the π anyways
· 2nd ∆ (Simonson) would NOT be liable because he didn’t produce the π’s injury
· sometimes the cause-in-fact test is under-inclusive (ex: the two serial fires); sometimes the cause-in-fact test is over-inclusive (but this can help deter people from committing negligent acts)
vi. Market Share Liability – not as fair to ∆s – SEVERAL LIABILITY ONLY
· Imposes liability when manufacturers, acting in a parallel manner to produce an identical, generically marketed product, which causes injury many years later and has evoked a legislative response reviving previously barred action (Sindell – CA)
· ∆s CANNOT EXCULPATE – unless they did not market product
1. Full inculpation for the ∆ when one manufacturer was the literal cause of the injury, would no longer be responsible for their % of market share but instead 100%.
· Theory: limiting ∆’s liability to its market share will result, over the run of cases, in liability on the part of a ∆ roughly = to injuries ∆ actually caused
· Signature disease: when existence of particular type of disease is signature of exposure to the agent, there is no question about what caused the disease
· Fungibility: all the products made pursuant to a single formula
· DES Cases: children of mothers who ingested DES sue manufacturers for latent cancer after legislature passed bill with 1-year revival provision allowing πs to sue within one year of discovering latent effects of exposure to any substance which were otherwise barred by the SOL.  Problem: identifying the manufacturer of the DES each particular mother ingested.  Alternative liability doesn’t apply: ∆s are not in any better position than πs to obtain this evidence, nor are all ∆s likely to be brought before court, and there are hundreds of potential ∆s.  This decreases the probability that any one of the ∆s actually caused the injury so the policy behind alternative liability is not justified.  Concerted action also does not apply b/c no evidence ∆s established an agreement or did anything more than market their product in the same way.  
1. Hymowitz v. Eli Lilly & Co. (NY Ct. App. – 1989): Court applies a theory of national market share liability.  Each ∆ is responsible for their total share of marketing DES for use during pregnancy (i.e. risk of injury created to public at large) throughout the entire US, even though this would likely result in a disproportion b/w the liability of some individual manufacturer and actual injuries caused in NY.  And, because overall risk is the basis for causation, no exculpation allowed for ∆ who can show it did not cause a particular π’s injury—but, liability is several to balance out effects on πs and ∆s.  Court thinks it is too unfair to allow exculpation because memories are inaccurate and a particular pill might have been more memorable than another.  Dissent disagrees and thinks if ∆ can show mother did not take that particular pill, should be exculpated—but would make liability joint and several so πs can still fully recover.
2. Conley v. Boyle Drug Co. (FL – 1990): market should be as narrowly defined as the evidence in a given case allows to increase the likelihood that liability will be imposed only on those companies who could have manufactured the DES which caused the π’s injuries.  Ex: if it can be determined that mother bought from particular pharmacy, that pharmacy should be the relevant market.  Demanded that π use due diligence to find the specific source before allowing π to bring market share action (theory of last resort only upon showing of need).  
· Why is this approach problematic?
1. ∆ can be held liable even when it wasn’t their product / fault
· unfair to disallow the ∆ any opportunity to exculpate
· not fair to fully inculpate ∆s
2. So why does the majority go with this theory?
· They contributed to the injury because they marketed the product to pregnant women
· Catches all of the people affected / who contributed to the injury
· Incentivizes ∆ to identify other possible ∆s who also had market share, because that decreases their liability share
(f) MULTIPLE Tortfeasors are Not Jointly and/or Severally Liable:
i. When the negligence of each causes distinct injuries to the π
· Distinct harms
· Successive injuries
B. Proximate Cause (“Legal Cause”) – question for the jury
· Negligence: Duty + Breach + Causation (∆ must be actual & proximate cause) + Damages
· 2nd Restatement § 431 Causation: the actor’s negligent conduct is a legal cause of harm to another if:
· His conduct is a substantial factor in bringing about the harm (cause in fact); and

· There is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm (proximate cause)
· Proximate cause: determines whether ∆ should be held liable, even if ∆ may have been an actual cause of π’s injury b/c it occurred under circumstances that allow ∆ to argue plausibility against being required to compensate π for that harm
· Unforeseen harm
· RULE:
· Direct Consequence: all harm that is directly caused
· Foresight Test: liability limited to what was foreseeable
· Modern Approach
· Type of harm vs. extent of harm
· APPLICATION:
· Under the Wagon Mound approach: Characterize the foreseeable risk broadly, if you are the π; narrowly, if you are the ∆
· Unforeseen manner
· Unforeseen π
· Foreseeability is the main question here – the rule is what we define as foreseeability 
· Third Restatement calls this scope of liability – more accurately describes the questions at issue – tort law does not impose liability on an actor for ALL harm factually caused by the actor’s tortious conduct, only that harm that is deemed the proximate cause.
1) Unexpected Harm
(a) Eggshell Plaintiffs Rule: liability for the full extent of the harm, even if the extent is unforeseeable
i. Application: characterize the ∆’s acts as creating a foreseeable risk of (initial) physical injury to the π, and if physical injury occurs, the extent of the harm is then irrelevant
· Benn v. Thomas (IA Sup. Ct. – 1994): π, who had a history of coronary disease, died from heart attack 6 days after suffering bruised chest and fractured ankle in a car accident caused by ∆’s negligence.  Medical evidence showed injuries from accident were the “straw that broke the camel’s back.” Jury instruction required an eggshell plaintiff rule, which requires ∆ to take π as he finds him, even if that means ∆ must compensate π for harm an ordinary person would not have suffered.  Jury can decide if heart attack and death were direct result of injury fairly chargeable to ∆’s negligence.
· Has been extended to:
1. Πs who developed schizophrenia after accidents caused by negligent ∆
2. Πs who committed suicide following ∆’s negligence severely injuring π
3. Emotional distress for π with pre-existing mental condition, even where harm π suffers is greater than what an “ordinarily sensitive person” would have suffered
· Given the objective of limiting proximate cause by foreseeability, how does it make sense that the Eggshell Rule would apply?
1. Would be unfair to not allow π to full recover
2. Administrability
3. Very rare case 
(b) Direct Consequences Rule: ∆ is liable for all harm directly caused from his negligent act
i. In re an Arbitration Between Polemis and Another and Furness, Withy & Co., Ltd.: (England Ct. App. – 1921): ship, Polemis, was chartered by Furness.  It was being unloaded of cargo (petrol & benzene) and a plank was negligently dropped by a servant of Furness, which produced a spark, lighting a fire and destroying the ship.  
ii. The court held:
· Foreseeability is immaterial
· Directness is what is needed to establish that the ∆’s negligent conduct was the proximate cause of the π’s injury
1. Any connection would hold ∆ liable
· As long as there is a logical directness that follows from the ∆’s negligent conduct, or logical traceability, then the ∆ should be held liable
· This is a big contract to the prevailing approach today
1. The type of harm that π suffers has to be within the scope of the foreseeability of harm
· Can be overly-inclusive / unfair
· Sometimes it results in under-inclusivity… 
(c) Foreseeability Test: liability limited to type of harm that was reasonably foreseeable – the type of harm suffered has to MATCH the character of the ∆’s negligent conduct
· Π will want to characterize the foreseeable risk broadly: Man on the highway, using it in a lawful manner, slipped into a hole created by ∆’s negligence and was injured trying to get out—foreseeable harm 
· ∆ will want to characterize the risk narrowly: two men were sent out to service a truck stalled on the highway; one tied tow rope and tried to step from between the vehicles as the truck started, his artificial leg slipped into the mud hole in the road (which would not have been there if ∆-railroad had not disregarded its statutory duty to maintain this part of the highway), and he was unable to pull his peg-leg out so grabbed the tailgate of the service truck to avoid being run over by the stalled car and a loop in the tow rope lassoed his good leg, tightened and broke it—unforeseeable harm
ii. Restatement (Third) § 29: An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious

iii. Restatement (Third) § 30: An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was a type that does not generally increase the risk of that harm

· Overseas Tankship (U.K.) Ltd. V. Mort’s Dock & Engineering Co., Ltd. (The Wagon Mound I): (England Privy Council – 1961): ∆’s not liable for damages caused by fire b/c it was unforeseeable that oil in water could ignite even though the fire was a direct result of ∆’s negligence (overruled Polemis)
(d) Harm-within-the-Risk: RULE – negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct
i. Linking principle: the type of harm π suffered has to match ∆’s conduct

· Restatement: no liability where harm arises from an entirely different hazard than that created by the ∆’s negligence

· Berry v. Sugar Notch Borough (PA – 1899): tree fell on trolley car which was speeding, causing the tram to be at that specific place when the tree fell.  Court held causation requirement not met b/c even though the accident would not have occurred but-for the trolley’s speeding, speeding does not increase the risk of trees falling on trolleys.
· Similar “darting-out” cases: driving at an unsafe speed doesn’t increase the risk of hitting a child who darts out from behind a tree (may cause worse injuries, but doesn’t increase chance of harm occurring in general)
· Other examples: placing rat poison where someone might drink it doesn’t increase the risk that it will catch fire; the fact that a gun was loaded does not increase the risk that it will be dropped
ii. APPLICATION: Driving at an unsafe speed does NOT increase the risk that a tree branch will fall on you. Placing rat poison where someone might drink it does not increase the risk that it will catch fire. The fact that the gun was loaded does not increase the risk that it will be dropped.
(e) Secondary Harm – foreseeable harms from the initial injury, unlike unexpected harms
i. Harm that π suffers when initial injury is worsened by medical treatment rendered negligently or innocently and results in additional harm--∆ can be held liable for further injuries resulting from normal efforts of third persons in rendering aid, including transportation to hospital (Pridham – NH 1976)
· Medical Malpractice = Normal Consequence of Negligence
· Rescue = Normal Effort of Negligence – assume for good Samaritans only, not paid rescuers (police, firefighters)
· Restatement (Second) § 443: The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about
· Restatement (Second) § 445: If the actor’s negligent conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such efforts…[this] applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so.

2) Unexpected Manner
(a) Superseding Causes

i. Intervening cause but the result is foreseeable = proximate cause ( does NOT break the causal chain
ii. Intervening cause but the result is within the scope of risk created = proximate cause ( does NOT break the causal chain
iii. Intervening cause and result is unforeseeable or outside the scope of the risk created ≠ proximate cause BUT = SUPERSEDING CAUSE ( DOES break the causal chain
· Restatement (Second) § 442B: A negligent ∆, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the 3rd person and is not within the scope of risk created by the ∆’s conduct—BUT, such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created
· Proximate cause can still be established even if the manner of the harm is unforeseeable, as long as the type of harm and π are foreseeable
1. Doe v. Manheimer (CT Sup. Ct. – 1989): TRUE INTERVENING CASE - (court uses “substantial factor” to refer to “proximate cause”) π sued ∆ for personal injuries sustained in an assault and rape on his vacant property, claiming that ∆’s negligent maintenance of overgrown bushes on his property served as a catalyst for the rape by creating a place her attacker knew would be hidden.  Jury returned a general verdict for π and awarded $540K in damages.  Trial judge set aside the verdict, finding that the overgrowth was not a proximate cause of π’s injuries.  Court affirmed on appeal holding that although the issue of proximate cause is a question of fact for the jury, it becomes a question of law when no reasonable minds could differ, and here there was no room for dispute so judge did not abuse his discretion by setting aside the jury verdict after ∆ moved for directed verdict.  
· Here, the harm was intentionally caused by a 3rd person—a criminal, no liability to ∆ b/c 3rd person deliberately assumed control of the situation and all responsibility for the consequences of his act shift to him
· Not within the scope of risk—type of harm ∆ could be liable for = injury resulting from someone tripping over accumulated debris 
· And, even though expert testified that run-down environments like this + crime-filled area = foreseeable place for crime to happen, normal people are not environmental psychologists and would not foresee the possibility that overgrown vegetation will prompt or catalyze a violent act
· Plus, no evidence to demonstrate that ∆ had any past experience that might have reasonably led him to perceive and act on the atypical association b/w “natural shields” and violent criminal activity, even though ∆’s mother had been robbed at the liquor store on the premises and a rape had occurred 2 months prior in a nearby abandoned building, both had been indoors.
2. Hines v. Garrett (VA – 1921): train improperly carried 18-year-old π a mile past her stop and conductor told her to walk back to the station, even though he knew she would have to walk through a disreputable area.  In her action against the railroad for damages, intervening criminal conduct did not insulate the railroad from liability.  
3. Addis v. Steele (MA – 1995): guests at an inn were injured when forced to jump from 2nd floor window to escape a late-night fire.  Claimed owner was negligent in failing to provide lights or reasonable escape paths.  Owner defended against liability because fire was set by arsonist.  Court held ∆’s obligation was to anticipate fire from whatever source and it had failed, source of fire was irrelevant.
3) Unexpected Victim
(a) Π must be in the class of persons within the scope of risks created by the ∆’s negligence
i. Palsgraf v. Long Island Railroad Co. (NY Ct. App. – 1928): 
· Cardozo: negligence is not a tort unless it results in the commission of a wrong, and the commission of a wrong imports the violation of a right (here, the right to be protected against interference with one’s bodily security).  But π must show a “wrong” to herself, a violation of her own right, and not merely a wrong to someone else nor conduct “wrongful” because it is unsocial.  There is only a duty to foreseeable πs.  As a matter of law, ∆ could not have breached a duty to π because she was not foreseeable and the harm to her was not a foreseeable risk of what ∆ had done.
· Andrews, dissenting: Everyone owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others.   When an act occurs, negligence is not b/w a man and whose whom he might reasonably expect his act would injure, it is the relationship b/w him and those whom he does in fact injure.  Foreseeability is malleable, but what is relevant is that the damages must be so connected with the negligence that the later may be said to be the proximate cause of the former.  Π and her injury were at least remotely foreseeable, therefore the proximate cause issue should have gone to the jury.
III) Defenses
A. The Plaintiff’s Fault
1) Contributory Negligence (only a handful of states still use)
(a) Defense parallels the basic negligence claim and used to be a complete bar to π’s recovery (all-or-nothing)
i. π owes a duty to himself rather than to others
ii. Conduct must be an actual and proximate cause of π’s harm
(b) Limitations
i. More relaxed standard of care
· Despite the symmetry of the defense to a negligence claim, it was often harder to establish (ex: rescuers who were hurt going to the aid of others had a harder time establishing the victim’s negligence) 
· Only a defense in cases of negligence: if ∆’s misconduct was more serious (recklessness—willful or wanton misconduct—defense was contributory recklessness or contributory willful misconduct)
ii. Role of jury
· Even in cases like rescuer, courts still allowed juries to decide b/c they involved issues on which reasonable persons could differ
· Jury determined the reasonableness of π’s conduct
· Most juries rejected judge’s instructions to return a verdict for ∆ if they found any contributory negligence, even the most minimal, so long as it proximately related to the harm—juries just reduced π’s damages instead (comparative negligence) 
iii. Last clear chance (eliminated w/ comparative negligence)
· Π behaved carelessly and got into a dangerous situation that led to his injury but the ∆ had the “last clear chance” to avoid the injury and could still be held liable for not taking protective steps
iv. Imputing π’s negligence only in derivative suits
· Rules that impute negligence to persons as ∆s do not have the same effect when the person becomes the π
· Most important in automobile accidents
· Ex: π rented car to customer who was involved in an accident, both drivers were negligent but 2nd driver claimed customer was contributorily negligent and wanted to hold rental company vicariously liable.  Court rejected claim that renter’s negligence should be imputed to rental company b/c the goal of vicarious liability against ∆ is to protect injured π, but imputing negligence to defeat actions had the effect of leaving innocent victims uncompensated since it was a total bar to recovery.  (Continental v. Campbell – NY 1967)
2) Comparative Negligence
(a) Pure Comparative Negligence: π’s recovery reduced by literal amount 
i. Π is 90% to blame, π can still recover 10% of damages, and ∆ can recover 90%
· Eliminates last clear chance doctrine
· Not used to substitute for superseding cause
· More limited in applying to rescuers—want to encourage people to do this
· Drinking π can recover, since now his share reduced (sometimes)
(b) Modified Versions (have usually been adopted by statute)
i. Π’s fault < ∆’s fault
· Π who is at fault can recover as under pure system but only if πs’ negligence is not as great as ∆’s
ii. Π’s fault ≤ ∆’s fault
· π who is at fault can recover as under pure system but only if π’s negligence is no greater than ∆’s 
(c) Comparative contribution: adjustment of loss among π and ∆s who are jointly and severally liable (not just pro rata, but each responsible for his own share with right of contribution from the others, including the π)
i. Burden of insolvency rests on ∆s, so π gets to recover full amount (minus the percentage she was at fault)
3) Comparative Fault: What is Compared
(a) Uniform Comparative Fault Act (no set off for insurance—don’t want insurance companies to get windfall)
i. Whether the conduct was inadvertent vs. engaged in with an awareness of the danger involved 

· π’s negligence can be compared to ∆’s negligence, recklessness, or product liability
· π’s recklessness can also be compared and π can still recover depending on how socially unacceptable (or illegal) conduct was

· most states won’t compare π’s negligence if ∆ was committing an intentional tort and won’t apportion liability to multiple ∆s where one committed intentional tort while others acted negligently (theory: two different types of conduct so shouldn’t be compared)
ii. Magnitude of risk created by the conduct, number of persons endangered, potential seriousness of injury

iii. Significance of actor’s goals

iv. Actor’s superior or inferior capacity

v. Particular circumstances such as exigent circumstances (emergency)
(b) Iowa Code Chapter 668: similar but adopts a modified approach that bars π’s recovery if π is more at fault than ∆, bars joint & several liability as applied to ∆s less than 50% at fault, and if 50% or more at fault, only for economic damages
(c) Sample Jury Instructions
· In the event that you find there was negligence on the part of the π which contributed as a cause of π's injuries, then, in order to determine the proportionate share of the total fault attributable to the π, you must evaluate the combined negligence of the π and the negligence/wrongful conduct/defective product of the ∆s and of all other persons whose negligence/wrongful conduct/ defective product contributed as a cause to π's injury.  In comparing the fault of these persons you should consider all the surrounding circumstances as shown by the evidence.     

(d) Sample Calculation 
i. A has suffered damages of $40,000 and has brought suit against B,C, and D (all are solvent).  The relative shares of fault are:

· A – 40% 

· B – 30%
· C – 10% 

· D – 20% 

ii. Under Uniform and Iowa Act, A can recover $24,000 ($40K reduced by her 40% share of damages: $16,000)
· B responsible for 30% of $40,000 = $12,000

· C responsible for 10% of $40,000 = $ 4,000

· D responsible for 20% of $40,000 = $ 8,000

iii. Now, D is insolvent.
· Under the Uniform Act: D’s share is reallocated among A, B, and C.  (The other ∆s and π have to make up the insolvent party’s share—reallocated among all those who contributed to fault so A will experience slight reduction in recovery according to A’s portion of liability)

1. A’s share of D’s liability -- 4/8, or $4,000—A can recover total of $20,000
2. B’s share of D’s liability -- 3/8, or $3,000 ($3K additional from B)
3. C’s share of D’s liability -- 1/8, or $1,000 ($1K additional from C)
· Under the Iowa Act: None of the ∆s are held jointly and severally liable under Section 668.4 (just severally liable—each for their own share but A loses the entire amount of D’s share)
1. A collects a total of $16,000: 30% of $40,000 from B and 10% of $40,000 from C

· Under pure joint and several liability: π not counted in reallocation of insolvent ∆’s share, so B and C are liable for the entire portion of the damages borne by defendants proportional to their respective faults.
1. B’s share of total liability is 3/4 of $24,000 or $18,000

2. C’s share of total liability is 1/4 of $24,000 or $6,000

3. A bears no burden in the reallocation

· Doesn’t seem fair since we’re counting π’s fault against all the ∆s’ fault but then allowing π to recover in full without any reduction

(e) Non-Parties: jurisdictions that retain some form of several liability allow comparative responsibility to be assigned to a non-party
i. Non-party must be identified
ii. ∆ must provide adequate notice 
iii. ∆ bears burden of proof of non-party’s liability
(f) Comparative Negligence in Medical Malpractice Claims:
i. Physicians cannot simply avoid liability for negligent treatment by asserting defense that patient’s injuries were caused by patient’s own negligence.
· Fritts v. McKinne (OK Ct. App. – 1996): π was severely injured in drunk driving accident (unclear whether he or his friend were driving but vehicle hit a tree at appx. 70 mph).  π sustained serious injuries and underwent surgery to repair facial fractures.  ∆-doctor hit an artery while performing tracheostomy and bled to death.  ∆ claimed artery was in the neck area when it should have been in the chest and also asserted comparative negligence defense based on either π’s drunk driving or being in car w/ drunk driver as related to liability and to damages since π had diminished life capacity due to drug and alcohol use.  Jury verdict for ∆.  History of substance abuse was relevant to the damages in re: probable life expectancy, but not proper for jury to consider with regard to claim of negligence against doctor. Secondary harms doctrine (π as initial tortfeasor) doesn’t apply.  Π had a right to non-negligent medical care regardless of why he needed it.  Also, eggshell rule: tortfeasor liable for full extent of damages he caused, doesn’t matter that π was an alcoholic or his artery in wrong place, can’t use π’s condition or negligence to argue against liability in the first place.  Trial should have been bifurcated on damages because too prejudicial to introduce evidence re: π’s drug and alcohol use.  Judgment reversed and remanded for new trial.  
ii. Π’s pre-treatment conduct should not be considered in liability phase of trial except where π (patient):
· Fails to reveal medical history, especially when patient may have been aware of importance of sharing
· Furnishes false information about his condition
· Fails to follow physician’s advice and instructions
· Delays or fails to seek further recommended medical attention
4) Avoidable Consequences
(a) Rule: π cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.

i. Π has a responsibility to mitigate damages

· Distinct harm that happens after π has already been tortuously injured
· Different from contributory negligence which has to do w/ π’s fault for initial injury (but sometimes confused)
1. Failure to obtain medical attention or follow medical advice
· Major surgery may not count as duty to mitigate 
· Religious beliefs considered as an extension of eggshell π (what would reasonable person w/ those genuine beliefs choose to do?)
2. Failure to use seatbelts or helmets
· “Anticipatory avoidable consequences”—under contributory negligence, defense was generally unsuccessful b/c it would bar π any recovery at all, but under comparative negligence it has become complicated
· Legislatures have added provisions to criminal statutes for not using seat belts or helmets that makes violation inadmissible in civil action
· Others have provided that if the violation was causally related the π’s harm, damages can be reduced by small percentage
· Others have allowed as defenses under straight comparative negligence principles (CA)
3. Synergistic interactions
· Π knew he had been exposed to asbestos was advised to stop smoking, developed cancer and died but both asbestos and smoking were causally related to death—π’s award was reduced by 75% (seems like a causal issue—very mixed here)
B. Assumption of Risk
1) Express Agreements

(a) When on person gives explicit written or oral permission to release another party from an obligation of reasonable care (where contract & tort law meet)
i. Did the plaintiff expressly assume the risk?

· Must be clear and unambiguous language in agreement to be enforceable with regard to negligence, not just inherent risks of the activity 
· Bailments like those in parking lot with large sign announcing all cars are left at owner’s risk or claim check from valet almost never enforced

· Post-injury releases (as in general release provision in a settlement agreement) don’t bar recovery but usually require πs to prove directly or circumstantially there was no intention to release a claim for unknown injuries

ii. Even if the plaintiff did consent, are there other reasons, on public policy grounds, that prevent the enforcement of the agreement?
· Courts almost never allow K to exculpate for gross negligence or recklessness and not keen on regular negligence either

· Tunkl Factors (CA case where hospital could not exculpate for negligence on emergency release form—Hanks extended to recreational activity)

1. Business type suitable for public regulation

2. Public service of great importance, often practical necessity

3. Service available to any member of public (or w/in certain standards)
4. Provider/business has unequal bargaining power

5. Adhesion contract with no “out” provision (no way to pay reasonable increased fee to obtain protection against negligence) 
6. Purchaser/property then under control of seller, subject to risk of carelessness

· Hanks v. Powder Ridge Restaurant Corp. (CT Sup. Ct. – 2005): π father went snowtubing with 4 kids at ∆’s facility.  Requirements were persons had to be at least 6 years old or 44” tall and had to sign a “Waiver, Defense, Indemnity and Hold Harmless Agreement, and Release of Liability.”  Π signed for him and children but while tubing his foot got caught b/w tube and manmade bank of run, resulting in serious injuries and multiple surgeries to repair.  Π brought negligence suit, and trial court rendered SJ in favor of ∆ b/c K was unambiguous.  On appeal, π claimed K was not clear on releasing ∆’s from negligence and since he claimed ∆s could have made course safer his claim shouldn’t be barred, and shouldn’t be barred on public policy grounds.  
1. Court denied claim that K was ambiguous re: liability for negligence
· K said, “I understand that there are inherent risks involved in snowtubing, including the risk of serious physical injury or death and I fully assume all risks associated w/ snowtubing, even if due to the negligence of the ∆s...” & ordinary person would reasonably understand that they were relieving ∆ of liability for negligence
2. Applied Tunkl factors and held that public policy prevented enforcement
· Recreational activities should be regulated—don’t want to give ∆s incentive not to make them safer
· Recreational activities are of great importance to public
· Service open to public (anyone 6 or older or 44” tall)
· Unequal bargaining power: π wouldn’t know whether it was safe or not, property owners in a better position to inspect/prevent dangerous conditions)—if this was the only factor in recreational activity setting, court said not deciding if it would be enough to invalidate a K
· K was one of adhesion w/ no opportunity to purchase add’l protection
· Persons are placed under ∆’s care (designed and maintained run, provided tubes—not just accident caused by nature)
· Dissent: views Tunkl factors as dispositive & didn’t think π won on 1st, 2nd, 4th, 6th facotrs:
1. No statutes or regulations affecting snowtubing
2. Not an important public service like hospital, bank, child care svcs
3. π wins: Activity was open to public (even w/ minimal restrictions)
4. Unequal bargaining power not relevant b/c π not compelled to engage in non-essential activity
5. π wins: wouldn’t have been able to change K, it was adhesive
6. Snowtubing done under person’s own control
2) Implied Assumption of Risk

(a) Implied consent to risk can be inferred from party’s conduct and the circumstances
i. Primary Assumption of the Risk: where π impliedly assumes those risks that are inherent in a particular activity, limited duty principles apply
· Not a true affirmative defense—goes to initial determination of whether ∆’s legal duty encompasses the risk encountered by the π
1. If no duty, π has no claim as a matter of law (no prima facie case)
· Murphy v. Steeplechase Amusement Co. (NY Ct. App. – 1929): π went to ∆’s amusement park at Coney Island and went on “The Flopper” (ride w/ moving belt on inclined plane that jerked to a stop w/ padded walls on either side).  Π and his friends looked at ride before going on and π’s wife said she “took a chance” to see if she could withstand the fall and they went on.  Π fractured his kneecap and sued, claiming ride was dangerous by stopping/starting suddenly & not properly equipped with railing to prevent injuries to persons who did not have knowledge of its dangers.  Court reversed judgment for π.  Violenti non fit injuria: to a willing person, injury is not done—one who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary.  If π had raised defect in padding to break fall and there was actually a defect, that issue could go to jury, but π’s testimony that he fell on wood and not padding was strongly contradicted.  Or if π had shown Flopper caused so many accidents it was just too dangerous of a ride, maybe he could recover.  Otherwise, sudden jerk was exactly what was expected from the ride and π has no claim b/c there was no duty as a matter of law.
2. If limited duty, π only has a claim when duty is truly breached
· Sports Participant
i. Knight (CA – 1992): friends (m & f) played informal game of touch football during halftime of Super Bowl.  Π alleged one of her opponents was too aggressive and she told him she’d stop playing if he wasn’t more careful, then he knocked her over and stepped on her hand.  Only duty is to avoid intentionally or recklessly injuring another, but ∆ was at most careless.  Purpose: avoid chilling participation in active sports; avoid altering fundamental nature of the activity.
· Spectator

i. Davidoff (NY – 1984): As a spectator, a stadium’s duty is fulfilled by providing protection where danger is greatest.  Bright line rule for baseball spectators injured by misdirected balls: cases dismissed on assumption of risk if π was seated in unscreened areas watching the game.
ii. Secondary Assumption of the Risk: where π knowingly encounters a risk created by the ∆’s negligence, comparative negligence principles apply
· Must look at π’s state of mind—knowledge, appreciation and voluntariness are tested by a subjective standard
· It is a true defense b/c it is asserted only after π establishes a prima facie case of negligence against ∆
· ∆ must prove:
1. π had knowledge of risk
2. Appreciated risk
3. Voluntarily exposed himself to that risk (knowledge alone = insufficient, emergency/rescue isn’t necessarily voluntary)
· Davenport v. Cotton Hope Plantation Horizontal Property Regime (SC Sup. Ct. – 1998): Secondary A/R can be reasonable or unreasonable conduct and not barred unless degree of fault arising from π’s conduct was greater than ∆s (comparative fault), and the issue of whether his negligence outweighed ∆’s was a question for the trier of fact. 
IV) Strict Liability 
A. Doctrinal Development
1) Traditional Strict Liability: ultra-hazardous & abnormally dangerous activities 
(a) Prima facie case:

i. Instead of duty, is the activity abnormally dangerous?

ii. Instead of breach, did the ∆ engage in that activity?

iii. Causation 

iv. Damages 

· Rylands v. Fletcher I (England – 1866): Blackburn’s test: a person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.  Only applies to neighboring landowner.  If escaping water had injured someone on public highway, π would not be able to recover b/c π in public takes on certain risks but a landowner has a right to quiet enjoyment of his/her property, although Blackburn did not fully explain difference.  There is debate today on when strict liability applies.
· Rylands v. Fletcher II (Appeal to House of Lords – 1868): agreed w/ Blackburn.  Lord Cairns’ test: there should be strict liability for all non-natural uses of land.  
1. NON-CUSTOMARY USE + DAMAGES = ∆ LIABLE
· Problem arises in defining non-natural use: could mean man-made or artificial, or could mean non-customary, or ultra-hazardous (like storing explosives—much narrower concept)
1. Turner v. Big Lake Oil Co. (TX – 1936): ∆ has pond on his land which overflows after a rainstorm
i. Cairns & Blackburn both would say no SL & no negligence
· But, if pond were manmade (which cattle need in dry climate of TX)
i. Blackburn’s test would allow recovery if π argued that ∆ brought something onto his land (the pond) and it escaped, so ∆ would be liable
ii. Cairns’ test would allow ∆ to defend that it is natural to have cattle on land, and to have water to drink, so land was being used in a customary way and strict liability should not apply
2) Restatements
(a) 1st Restatement—Ultrahazardous Activities: an activity is subject to SL if 
i. It necessarily involves a risk of serious harm to the person, land, or chattels of others which cannot be eliminated by the exercise of the utmost care; and

ii. It is not a matter of common usage

(b) 2nd Restatement—Abnormally Dangerous Activities: applies 6-factor test to determine whether an activity is abnormally dangerous 
i. Existence of a high degree of risk of some harm to the person, land or chattels of others

ii. Likelihood that the harm that results from it will be great

iii. Inability to eliminate the risk by the exercise of reasonable care

iv. Extent to which the activity is not a matter of common usage

v. Inappropriateness of the activity to the place where it is carried on

vi. Extent to which its value to the community is outweighed by its dangerous activities

(c) 3rd Restatement—Abnormally Dangerous Activities: an actor who carries on an abnormally dangerous activity is subject to SL for physical harm resulting from the activity
i. An activity is abnormally dangerous if:
· The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
· The activity is not one of common usage
3) Affirmative Defense
(a) 3rd Restatement § 25—Comparative Responsibility: If the π has been contributorily negligent in failing to take reasonable precautions, the π’s recovery in a strict-liability claim for physical harm is reduced in accordance with the share of comparative responsibility assigned to π
i. What gets compared?
· Comment d: when the ∆ is held liable under a theory of SL, no literal comparison of the fault of the two parties may be possible.  

· Restatement 3rd, Torts: Apportionment of Liability § 8, Comment a: while "comparative responsibility" is the common legal term, assigning shares of responsibility might be a better term, b/c it suggests that the factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities
V) Products Liability 
A. Introduction & Doctrinal Development
1) Prima facie case:

(a) Instead of duty, did the ∆ supply a product to the π?
(b) Instead of breach, was that product defective?
(c) Causation
(d) Damages
2) Privity Requirement
(a) Πs who were not privy to contracts could not recover for injuries resulting from contractual duties parties had to one another

(b) Early exceptions (cited in MacPherson)
(c) Elimination of Privity Requirement 
i. MacPherson v. Buick Motor Co. (NY Ct. App. – 1916): Prior cases of product liability: ∆ owes duty of care only to immediate purchaser or where product is inherently dangerous that harm is foreseeable to anyone. 

· Cardozo said that bar to privity is not lifted only for inherently destructive instrument is not required, a thing becomes destructive only if it is imperfectly constructed.  If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is a thing of danger.  Its nature gives warning of the consequences to be expected.  If to the element of danger there is added knowledge that he thing will be used by persons other than the purchaser, and used without any new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully.  (Knowledge, not merely possible, but probable).  ∆ knew car would be sold to someone from retailer, and knew car would be used by more than one person: ∆ not absolved of duty to inspect wheels just because it bought them from a reputable manufacturer.
ii. Smith v. Peerless Glass Co. (NY – 1932): soda bottle exploded and hurt π, court treated bottle maker as manufacturer of a component part and brought it within the MacPherson principle.  
(d) Policy Rationale
i. Escola v. Coca Cola Bottling Co. of Fresno (CA Sup. Ct. – 1944): Majority holds ∆ liable on res ipsa theory, but following MacPherson, Traynor, concurring, wrote: it should now be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to a human being. 
· Deterrence (risk reduction): placing liability “where it will most effectively reduce the hazards …  inherent in defective products that reach the market.”

· Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product

· Justice/fairness (buyer expectations): under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product
ii. Greenman v. Yuba Power Products, Inc. (CA – 1963): Strict liability on the manufacturer and retailer alike affords maximum protection to the injured plaintiff and works no injustice to the defendants, for they can adjust the costs of such protection between them in the course of their continuing business relationship.
(e) Bystanders (not users)

i. Elmore v. American Motors Corp. (CA – 1969): Strict liability on the manufacturer and retailer alike affords maximum protection to the injured plaintiff and works no injustice to the defendants, for they can adjust the costs of such protection between them in the course of their continuing business relationship.
(f) Used Goods

i. No strict liability, but maybe negligence based on Wilke (NE – 2009)
· Principle that commercial dealer of used vehicles has duty to conduct reasonable inspection prior to sale in order to determine whether there are any patent defects which would make vehicle unsafe for ordinary operation.
(g) Other non-Sellers

i. SL has been extended to include a wide variety of suppliers and those who aid suppliers, including commercial lessors, franchisors
ii. Courts are reluctant to apply to those who finance purchases by others
B. Modern Products Liability 
1) 2nd Restatement § 402A: manufacturer or seller liable for products sold in a defective condition unreasonably dangerous to users or consumers who are injured by product
2) 3rd Restatement: One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

(a) A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product:

i. contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product; 

ii. is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe; 

iii. is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

3) Method for Analyzing Products Defect Cases

(a) Is the ∆ a manufacturer, seller or distributor?

(b) Is the product defective?
i. 2nd Restatement “unreasonably dangerous” rule applies to all types of defects – ambiguous…
ii. 3rd Restatement 3 categories of defects

· Manufacturing Defect: departs from intended design

· Design Defect: RAD omitted makes unreasonably safe
· Warning Defect: reasonable instructions could have reduced risk

· Other: irreducibly unsafe
iii. Barker Test

· Consumer expectations

· Risk-Utility 

(c) Did the defect cause π’s injury?

i. Actual cause: link b/w product defect & injury—product was defective when marketed and “but for” product defect, π would not have been injured

ii. Proximate cause: was the injury foreseeable?  Consider who π is and how product was used

(d) Defenses 

(e) Damages 

C. Manufacturing Defects
1) Defining Defect
(a) 2nd Restatement: product was in a defective condition “unreasonably dangerous” to users or consumers who are injured by it
(b) 3rd Restatement: product contained a defect that departed from its intended design even though all possible care was exercised in the preparation and marketing of the product
(c) Barker (consumer expectations test): product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
2) Defects almost always latent (not open and obvious—patent, since those are usually caught by manufacturer, removed from sale by retailer or not used by customer)
3) True strict liability: biggest problems will be practical, like causation, not theoretical
(a) Welge v. Planters Lifesavers Co. (7th Cir. – 1994): A seller who is subject to strict products liability is responsible for the consequences of selling a defective product even if the defect was introduced without any fault on his part by his supplier or by his supplier’s supplier.
4) Failure to preserve product is not always fatal to π’s case if there is enough evidence of malfunction to permit defect
D. Design Defects
1) Defining Defect

(a) 2nd Restatement: product was in a defective condition because it was “unreasonably dangerous” to users or consumers who are injured

i. Cronin v. J.B.E. Olson Corp.: baker truck driver injured when, in a crash, the trays came forward and struck him in the back.  Applied 2nd restatement standard to design defect and found ∆ liable since defect in manufacture or design of the product was proximate cause of π’s injuries.  Rejected “unreasonably dangerous” language b/c could be problematic for design defects.
(b) 3rd Restatement: there was a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the alternative design rendered the product not reasonably safe
i. RAD Factors:
· Magnitude and probability of risk

· Instructions and warnings accompanying the product

· Nature and strength of consumer expectations, including expectations based on marketing

· Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and aesthetics and the range or consumer choice among products, etc.

· Π must prove there are RADs

· RAD applied ex-ante (imagining what manufacturer could have done before injury occurred—more like negligence standard and more forgiving of ∆s)

· ∆ will try to disprove that the RAD exists: risk-utility profile of the RAD must be similar

i. Ex: microbus—allegation was defective design but court says that when π introduces safer alternatives, the alternative has to be the same type of vehicle w/ same risk-utility profile.  No way of improving “crashability” of microbus that would have been consistent w/ particular purposes of its design
(c) Barker Test
i. Barker v. Lull Engineering Co., Inc. (CA – 1978): Couldn’t apply 2nd Restatement b/c that limits defect to intended use and lift-loader was not “unreasonably dangerous,” so court created new test so as not to unfairly prevent injured party from recovering when defect caused an injury.  Consumer expectations test or, because many consumers have no idea how safe a product could be made, through hindsight w/ risk-utility test.  
· Consumer Expectations Test: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; OR
· Risk Utility Test: through hindsight, at trial, the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design considering: 
1. Gravity of danger posed by challenged design

2. Likelihood that such danger would occur

3. Mechanical feasibility of safer alternative design

4. Financial cost of improved design

5. Adverse consequences to the product and consumer that would result from alternative design

· More favorable to π (more like strict liability)
· ∆ has burden of producing evidence and persuading jury that design it chose was not defective (doesn’t’ have to prove it was the safest)
· Applied in hindsight (as opposed to RAD & Vassalo)

· Soule v. General Motors Corporation (CA Sup. Ct. – 1994): Court of Appeal affirmed and Supreme Court affirmed judgment because errors were harmless but said that the consumer expectations test is only appropriate where the minimum safety of a product is within the common knowledge of lay jurors and expert witnesses may not be used to demonstrate what an ordinary consumer would or should expect (Exception: if the expectations of the product’s limited group of ordinary consumers are beyond the lay experience common to all jurors expert testimony can be limited to subject of what product’s actual consumers do expect).   Here, it was not appropriate b/c π’s theory of design defect was complex and technical but the consumer expectations theory wasn’t emphasized and it was obvious jury had still conducted risk-benefit analysis, not used expert testimony as a substitute for ordinary consumer expectations.  
(d) Irreducibly Unsafe Product: Products that have known dangers, but for which there are no RADs
i. 3rd Restatement: liability may flow even if a product has no RAD if its value is deemed to be minimal (manifestly unreasonable design)
2) Crashworthiness Doctrine: manufacturer may be liable in negligence or strict liability for injuries sustained in an accident where a manufacturing design defect, though not the cause of the accident, caused or enhanced the injuries (cars, boats, planes, etc.)
(a) Requires manufacturers to anticipate that their product will be in an accident and imputes a duty to use reasonable care in designing a reasonably safe product to minimize the injurious effects of a foreseeable collision by employing common-sense safety features
i. Camacho v. Honda Motor Co., Ltd. (CO Sup. Ct. – 1987): Court held that “open and obvious” was not a defense to a claim alleging that the product was unreasonably dangerous (used 2nd Restatement definition).  Assumption of the risk is an affirmative defense to SL but requires showing more than ordinary contributory negligence and is usually a fact question for the jury.  

· The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance
· Dissent: appropriate test was consumer contemplation—product must be dangerous to extend beyond what ordinary consumer w/ ordinary knowledge common to community about product’s characteristics would contemplate.  Π had choice to purchase other motorcycles w/ add’l safety features and knows motorcycles dangerous.  Ortho is appropriate for products like drugs b/c danger is defined by technical scientific info and some are unavoidably safe where consumer can’t be expected to foresee dangers that even scientists find complex and unpredictable.
E. Safety Instructions and Warning Defects
1) Defining Defect
(a) 2nd Restatement: product was in a defective condition “unreasonably dangerous” to users or consumers who are injured
(b) 3rd Restatement: product was defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warning renders the product not reasonably safe
i. Instructions & warnings: on package, product, or insert that comes w/ product
ii. Instruct users how to obtain benefits of product’s intended use and alert users to dangers of using the product in ways unintended by manufacturer
iii. May also alert potential buyers/users to irreducible dangers (those that cannot be reasonably reduced by the manufacturer nor avoided by any amount of careful use—ex: side effects of drugs)
iv. Majority: rules governed by elements
v. Minority: more characteristic of SL b/c burden is on ∆ (like Barker—CA) 
(c) Threshold Question: is there a need for a warning? 
· Ex: no need to warn on tequila bottle against dangers of drinking in excess—even underage π knows, nor would warning have prevented death
· Ex: no need to warn about dangers of riding unrestrained in cargo bed of pickup truck (pickup truck would win on design defect too—designed & marketed for cargo, safer occupant space in back defeats purpose)
ii. If there is a need, who is to be addressed by the warning? 

· The ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm
· Sometimes extended to children if they are foreseeable users (regulation on disposable lighters = required to defeat efforts of 85% of children who attempt to use them—more of a design issue tho b/c children not expected to read or understand labels—maybe pics better re: method of communication)
· Sophisticated user doctrine: relieves manufacturer of warning where class of users is sufficiently knowledgeable that they already know or appreciate danger (defense)

iii. Is the warning adequate?

· Adequate in content (Pittman – TN 1994) 
1. Must adequately indicate scope of danger

2. Must reasonably communicate the extent or seriousness of the harm that could result from misuse
3. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

4. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it
5. The means to convey the warning must be adequate
· Adequately communicated (Johnson – NY 1992)
1. Must be prominent & conspicuous: “Harmful if swallowed” is less intense than warning “Swallowing will result in death,” but the former in large block print on front of product is more effectively communicated than the latter in the middle of 10 pg packet insert (π couldn’t recover when anti-roach can explode b/c it had adequately communicated warning to shut off pilot lights when using)

· Even the most explicit language may not be enough—pictures are necessary if reasonably foreseeable non-English speakers will use 

· Hood v. Ryobi America Corp. (4th Cir. – 1999): Court held manufacturer does not have to warn of every mishap or source of injury imaginable, just detailed enough warning that is reasonable under the circumstances.  More detailed warning might not have even helped, may undermine effectiveness and lose communicative value.  Heeding presumption applied and misuse defense allowed (re: causation π barred from recovery.
iv. Would the user heed the warning if adequate?

· Heeding presumption: presumption that user would have heeded the warning if adequate, ∆ must rebut
(d) Prescription Drugs: A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to it foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients
(e) Hindsight v. Foresight

i. Like design defect tests, adequacy of warnings can be analyzed in hindsight (what manufacturer could have known at time) or foresight (what manufacturer should have known based on what is known now)
ii. Vassallo v. Baxter Healthcare Corporation (MA Sup. Ct. – 1998): Revised hindsight approach so that ∆ will not be held liable under an implied warranty of merchantability for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.  Will be held to standard of knowledge of an expert in the appropriate field and remain subject to a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue. EX ANTE defense.
· Post Sale Warnings – caveat to state of the art defense
1. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property;

2. Those who would benefit from the warning can be identified and are likely unaware of the risk;

3. A warning can effectively be communicated to and acted upon by recipients; and

4. That the risk of harm is sufficiently great to justify the burden of providing a warning.
F. Defenses
1) Comparative Responsibility

(a) General Motors Corporation v. Sanchez (TX Sup. Ct. – 1999): Trial court reversed for applying comparative responsibility in PL: π’s negligence is not a defense when it consists merely in a failure to discover the defect in the product or to guard against the possibility of its existence.  Also, since π can’t have known of defect, assumption of the risk is inapplicable.
(b) Misuse: driver has duty to take safety precautions to prevent a runway car, so b/c he didn’t put on parking brake or turn off engine, negligence for those acts can be compared.  Came up in context of proximate cause, π’s negligence partly caused his accident and death.  Then, came up in context of fault when trier of fact has to assign shares of responsibility and held π was 50% responsible.  
i. Defendant can argue misuse:
· Come up at beginning to say no defect in the product
· Proximate cause stage - superseding cause
· Affirmative defense stage - comparative fault
ii. Counter ∆ to causation: product defect may not have caused entire injury but enhanced what would have otherwise been a less serious harm.   
· Once π proves enhanced injuries occurred, burden of proof about their magnitude is on ∆ 
· Restatement § 13 cmt d: when one ∆ is vicariously liable for another ∆’s negligence, the two should be submitted to jury together for single apportionment of responsibility.
2) Disclaimers & Contractual Waivers: limitations of remedies by product sellers or other distributors, waivers by product purchasers and other similar contractual exculpations, oral or written, do not bar or reduce otherwise valid PL claims against sellers or other distributors of new products for harm to persons
(a) Goal of SL is to prevent manufacturer from defining scope of his responsibility for harm caused by his products—allowing disclaimer defense contravenes this fundamental element of SL
3) Statutes of Repose: similar to SOL but time begins to run when product is first sold or manufactured rather than when claim accrued as in SOL
4) Preemption : federal statutes and regulations may reduce scope of state tort liability
5) State of the Art Defense: a defendant manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold.

(a) Determined partly by how much industry invests in safety research and less likely to be allowed if will create incentive not to invest proper amounts (more dangerous a product, more investment required)

i. Beshada (NJ – 1982): asbestos was unknown risk in medical profession until 1960s, court did not want to let manufacturers escape liability—SL focuses on the product, not the fault of the manufacturer

ii. Feldman (NJ – 1984): π’s teeth discolored by drug prescribed for respiratory infections, no warning given until late in the course of π’s use.  Court held once knowledge of danger is imputed to a supplier, SL analysis becomes almost identical to negligence analysis in its focus on reasonableness of ∆’s conduct so had to ask whether ∆’s had actual or constructive knowledge of danger and shift of burden of proof to ∆ on timing of info available. 
· These cases confuse negligence w/ SL/PL—we are just using PL (not negligence, just an illustration of difference b/w hindsight/foresight as related to Vassallo)
VI) Damages and Insurance
A. Damages
1) Compensatory Damages: goal is to return π as closely as possible to her pre-accident condition by measuring certain harms in terms of past and certain harms in terms of future since π may only sue once (single-judgment approach) due to administrative difficulty for handling periodic recovery (usually single payment w/ 6 components: past and future of lost earnings, medical expenses and pain/suffering)
(a) Economic Damages
i. Lost earnings, past & future
· Future Losses (Problem of present value)
1. Normal earning power
2. Work-life expectancy (year & potential advancement)
3. Discount rate—inflation & wage inflation (or deflation) (∆ wants to decrease assuming increase in future, π wants to assume decrease)
· Discount rate cancels out inflation (not how it works tho, not realistic)
· Suppose plaintiff is completely disabled because of defendant’s tort. The past year, plaintiff earned a salary of $100,000.

· How much must defendant pay for next year’s salary?

· Does this amount need to be discounted to present value?

ii. Medical expenses, past & future
· Problem of present value: if medical expense in 1 year will cost $100, how much does π need now to cover that future cost?
· Assume interest rate is 10% per year. If I gave you approximately $90.90 today, it would yield $100 invested for a year at 10%.

· A “present value table” gives you the formula to do this over any number of years and at any interest rate.
iii. Complications: very complicated economic tables try to take into account:
· Life expectancy (race & sex of π)

· Work life expectancy

· Inflation

· Interest rate

· Discount rate

· Taxation

· Lump sum vs. periodic payments

· Single judgment rule

· Attorney’s fees
(b) Non-economic Damages
i. Pain and suffering, past and future
· Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process, etc.
· Mental or psychological suffering that plaintiff feels because of his or her condition.

1. Insurance: can’t be purchased to cover these types of damages
· Jaffe (legal scholar): thinks people wouldn’t even if it were available so it’s too great a cost on society if damages are high

· Posner: disagrees, recognizes it as a real cost but argues people would take insurance out for it if they could

2. Cognitive Awareness

· McDougald v. Garber (NY Ct. App. – 1989): π had c-section & tubal ligation.  Was 30 years old at the time.  During surgery she suffered oxygen deprivation, which resulted in brain damages and left her in permanent comatose condition.  Jury awarded separate amounts for conscious pain & suffering, loss of enjoyment of life, pecuniary damages (lost earnings & medical costs).  
· Loss of enjoyment of life: loss of pleasure of being alive. Compensation for limitations on plaintiff’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual's inability to pursue his interests
i. Cognitive awareness = prerequisite for recovery for loss of enjoyment of life, otherwise those damages have no meaning or utility.  Family could prove she still had some cognition so recovery allowed but reduced b/c it shouldn’t have been separate
ii. And, if it is awarded, it is included in the pain & suffering award, not a separate award (leads to duplication of damages).
· Loss of enjoyment of life vs. loss of life

i. Survival actions: Estate sues on behalf of decedent (typically include damages suffered by decedent b/w injury & death but CA bars pain & suffering in cases when victim dies before judgment)

ii. Wrongful death: Decedent’s beneficiaries sue for their own losses.

ii. Sample Jury Instruction: California Jury Instruction (BAJI No. 14.13):

· Reasonable compensation for any pain, discomfort, fears, anxiety and other mental and emotional distress suffered by the plaintiff and caused by the injury.

· No definite standard is prescribed by law by which to fix reasonable compensation for pain and suffering. Nor is the opinion of any witness required as to the amount of such reasonable compensation.

· In making an award for pain and suffering you should exercise your authority with calm and reasonable judgment and the damages you fix must be just and reasonable in the light of the evidence

ii. Calculations

· Per diem arguments

· Prior awards

1. Seffert v. Los Angeles Transit Lines (CA Sup. Ct. – 1961): Court held award was not excessive & used appellate-level “shock the conscience” standard but test doesn’t offer very much and is pretty ambiguous.  
· Traynor, dissenting (who was a proponent of enterprise liability and strict liability) argues actual damages and pain & suffering damages are disproportionate.  Says per diem is illusory and gives false sense of rationality, multiplying uncertainty over time.  Argues for social insurance, like workers comp, to limit individual awards and try to avoid litigation.  Should be a single-digit ratio for economic and non-economic damages (9:1 max)
iii. Other limitations
· California: in medical malpractice cases, limited to $250,000

· California: non-economic several liability

· Golden Rule: how much would you want if you were π to feel compensated?—NOT PERMITTED (too prejudicial)

· Remittitur: conditionally grants new trial unless π consents to reduce award
· Additur: conditionally grants new trial unless π consents to increase award (SCOTUS has held this violates 7th amendment unless a true miscalculation or misguided jury instruction as a matter of law so not used in fed court, states don’t use much either)
2) Punitive Damages: not allowed unless guilty party strayed beyond mere negligence and award of compensatory damages is generally a prerequisite 
(a) Purpose: to punish and deter (sometimes called “exemplary damages”)
i. Taking away licenses also way to punish
ii. Con: seen as way to encourage pursuing litigation b/c lawyer takes case on contingency basis
iii. CA Civil Code section 3294(a): In an action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant. 
· (c) As used in this section, the following definitions shall apply: 

1. "Malice" means conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others. 

2.  "Oppression" means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person's rights. 

3.  "Fraud" means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person

· Burden of proof: clear & convincing evidence

(b) Taylor v. Superior Court (CA Sup. Ct. – 1979): Court upheld punitive damages for π injured by drunk driver b/c driver had history of alcoholism and multiple DD convictions.
i. Dissent (Traynor): Main concern is windfall for π b/c punitive damages result in π receiving:
· Unjust enrichment: since π already compensated w/ compensatory damages & policy-wise, punitive damages are just a windfall for π
· Double punishment: criminal system can address additional deterrence
· Wealth of defendant: may prejudice jury and cause them to be more sympathetic to π (counter: judge can mitigate if award is excessive, jury receives instructions not to consider and trial can be bifurcated for liability & damages)
· Ineffective Deterrent: criminal system more effective
· Insurance: coverage is nullified when punitive damages are assessed since insurance doesn’t cover—renders coverage meaningless, which is wasteful                                                                                                 

· Comparative fault: if π is also at fault, not fair to award even if ∆’s conduct was more egregious 
(c) Other Issues
i. Ford Pinto: example of where risk-utility could provide a basis for punitive damages b/c design chosen despite evidence and awareness it would lead to more death, otherwise risk-utility analysis generally benefits a corporate ∆ b/c can justify design & prove motivation was not intended to harm
ii. Punitive damages awarded far less often than critics acknowledge
iii. More frequent in corporate litigation in economic loss cases than PI
iv. Threat of punitive damages serves as an incentive for settlement
(d) State Farm Automobile Insurance Co. v. Campbell: Campbell sued insurance company for bad faith arising out of settlement negotiations for claim after car accident.  SF ignored advice from one of its own investigators and took case to trial assuring CC his assets were safe, he had no liability for accident and SF would represent interests so there was no need for separate counsel.  UT Supreme court reinstated a $145 million punitive damage award, concluding SF’s conduct was reprehensible and had been repeated for many people across country.  Court applies Gore guideposts to assess constitutional limits on punitive damages under Due Process clause of 14th Amendment and says not necessarily unconstitutional but and reverses judgment b/c compensatory damages are supposed to redress grievances of particular π and this would eat up $ other πs might bring against insurance co.
(e) Gore Guideposts

· Reprehensibility of conduct
1. Whether harm was physical or economic
2. Indifference to or reckless disregard of health or safety of others
3. Target of conduct had financial vulnerability
4. Conduct involved repeated actions v. isolated incident
5. Harm was result of intentional malice, trickery, deceit or mere accident
· Ratio of punitive damages to actual and potential compensatory damages
1. Ideally, should be a single-digit ratio b/w compensatory & punitive damages
· Exception: truly egregious act that results in small economic damages
· Wealth of ∆ can call for higher ratio
· Sanctions for comparable conduct
1. Existence or absence of civil or criminal sanctions can influence amount
(f) CA Jury Instructions on Punitive Damages: 
i. You must now decide the amount, if any, that you should award [name of plaintiff] in punitive damages. The purposes of punitive damages are to punish a wrongdoer for the conduct that harmed the plaintiff and to discourage similar conduct in the future.
ii. There is no fixed standard for determining the amount of punitive damages and you are not required to award any punitive damages. If you decide to award punitive damages, you should consider all of the following separately for each defendant in determining the amount:
· (a) How reprehensible was that defendant’s conduct?
· (b) Is there a reasonable relationship between the amount of punitive damages and [name of plaintiff]’s harm?
· (c) In view of that defendant’s financial condition, what amount is necessary to punish [him/her/it] and discourage future wrongful conduct? You may not increase the punitive award above an amount that is otherwise appropriate merely because a defendant has substantial financial resources. [Any award you impose may not exceed that defendant’s ability to pay.] 
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