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False & unprivileged statement of fact that is harmful to someone’s reputation; Published with fault (negligence/malice); 

(1) Publication by D to Someone Other Than P;
Any oral statement to somebody else;
Unless part of working arrangement; Corporate setting;
Does not mean widespread distribution; Message communicated to 1 other person; Someone other than P receives message & understands defamatory content;
Can exist in corporation if damages reputation inside & outside;
 (2) False Statement of Fact; 
Must be prove-able as true/false; Requires that fact be asserted;
Must be proven false;
Parody: Not included because it is not asserted as fact;
Defamation by Implication  Fail to mention facts implicit in assertion;
Fair & natural meaning given by reasonable persons;
Context - Reasonable inferences; Hyperbole & Parody is protected;
(3) Understood as being Of & Concerning P;
Group Libel  9 is enough, 30 is too many; 25 is limit; 
(4) Tending to Harm the Reputation of P;
Status/esteem within community; Undermines person standing;
If libel Per Se, proving harm to reputation not necessary;
 (5) For Slander (Spoken)  Must Prove Special Damages:
Specific, identifiable economic losses; 
Unless per se;
Per Se Categories:
Serious criminal offense;
Communicable disease;
Want of integrity in office/employment;
Lack of ability in trade; 
Fornication & adultery; 
(6) In compliance with 1st Amendment standards:
Some level of intention or fault is generally required; Possibly SL;
NY Times Standard  Forced states to narrow circumstances on which a speaker could be held liable for defamation - Imposed upon public official Ps burden of establishing falsity as part of claim;
Actual Malice = Knowledge that statement was false or with reckless disregard of whether it was false or not; 
Failure to investigate is not actual malice Unless deliberate decision not to confirm the probable falsity of the charge;
Adulterated quotes is not actual malice unless materially change to what was said;
Standard of Proof:
Civil Cases = Preponderance of the Evidence;
Public Officials = Clear and Convincing Evidence;

Libel Per Quod (Extrinsic Evidence)  Must prove special damages;
Defamatory meaning, innuendo, not apparent on its face, established through proof of extrinsic facts;
If defamatory statement does not mention P by name, P must plead extrinsic facts to demonstrate belief that libelous statement referred to P;
If statement is defamatory on its face but does not fall within per se category then must plead special damages to recover; 

Libel is a written defamation; Slander is a spoken defamation;
Common Law  Defamation was very easy to prove; D made defamatory statement  About P  Published; No intent or fault required - SL Tort; Didn’t have to prove statement false;
If Libel  Damages were presumed;

Balance between Freedom of Expression & Protection of Reputation; 

DAMAGES  Presumed damages; Compensatory damages; Punitive damages;

Standifer v. Val Gene Management 
Slander – D spoke maliciously to several people that P was not fit tenant; P was compelled to leave her residence, incurring costs;
Not Actionable; D’s statements were facially defamatory BUT they were oral & not per se defamatory; No special damages shown from slander; 

MIMS v. Metropolitan Life Ins. Co.
Written letter explaining discharge from employment was due to incompetence; 
No Defamation; Letter not seen by anyone else; Publication is essential to libel; Action against corporate D - Can only act through agents; Single corporate function of drafting letter;
P solicited communication; Agent acting on behalf of P does not count as 3rd party; Malice does not matter until actual publication has been established;

Zeran v. AOL 
Claimed AOL unreasonably delayed in removing defamatory messages; D refused to post retractions, failed to screen for similar postings;
Not liable for defamation; No liability for interactive computer service providers for material posted through services; Threat to freedom of speech in regulating internet; If liability for every post, it would not provide service; 
Publishers not liable by statute because of service they provide; Efforts to regulate would create stronger basis for liability;
No provider/user of interactive computer service shall be treated as publisher of any info provided by another info content provider;
Liability exists ONLY if they knew of defamation;

Bryson v. News America Publications
D had story entitled Bryson, describing P as a slut;
Cause of action for defamation; Defamatory causes harm to reputation of another lowering person in community or deters others from associating with her; 
Defamatory per se, P need not plead actual damage to reputation; Obviously & materially harmful to P; Falls under adultery category of per se defamation;
Innocent Construction Rule  Not actionable per se if reasonably capable of referring to someone other than P; BUT does mention P’s name SO cannot be innocently constructed;
1st Amendment  Claim that statements are expressions of opinion; Only if it cannot be reasonably interpreted as stating actual facts; Calling her a slut was not loose, figurative or hyperbolic; Even though story is labeled as fiction, story itself is not fanciful or ridiculous that no reasonable person would interpret it as describing actual persons or events; Realistic events/people;

Vogel v. Felice
Both P & D were candidates for local office; Defamation suit for putting P on his list of top 10 dumb asses on his website;
No defamation; Not a provably false factual assertion; No factual proposition susceptible of proof or refutation; Nothing in context infused statements with provably false meaning;

NON-CONSTITUTIONAL DEFENSES
(1) Consent  Invited/instigated publication of defamation cannot complain of resulting damage to reputation;
(2) Truth  D must establish core truth; CL overlooks minor inaccuracies; 
(3) Privilege  Absolute & Qualified:
Absolute  Cannot be defeated; Complete immunity for expression:
Legislative debate;
High Gov. Officials;
Judges, witnesses, lawyers in judicial proceedings;
Officials;
Spouses;
Qualified  D must act in good faith; Abuse of Privilege  Lost if D shown to have acted with actual OR CL malice; 
Common Interest Privilege;
Accurate/complete/fair Report of Official Proceeding or Meeting;
Fair Comment;
Employer references;
Opinions are not wholly protected (neither is republishing) but is taken into consideration by a jury;

Liberman v. Gelstein
LL says tenant slandered him by saying that LL was bribing cops; Defamatory Per Se because of the illegality of the assertion; 
No Defamation; Common Interest Privilege & No malice shown; Public interest served by shielding certain communications from litigation;
Qualified Privilege extends to communication made by one person to another upon a subject in which both have a common interest; 
No Actual Malice - Distinction between not knowing whether something is true & being aware that it is probably false; 

Medico v. Time
Time published article describing FBI documents about mafia relations; 
No defamation; Time has privilege to publish FBI documents; 
Article was based on an official meeting/document so it was privileged; So long as account presents a fair & accurate summary of the proceedings, law abandons assumption that reporter adopts defamatory remarks as his own;
D uses “Report of an official proceeding or meeting” Defense:
Protects press to be a conduit of info;
Got info from document from FBI leak;
Document was the result of a meeting; 
Fair Report can be defeated by showing that publisher acted for the sole purpose of harming the person defamed;
Agency Theory (for those who couldn’t attend); Public Supervision (administers of justice should always act under sense of public responsibility);
1st Amendment protects accurate & disinterested reporting, regardless of private views regarding their validity; Nothing in record suggests article inaccurately reported; Nothing in the article expresses a recommendation or conclusion; 

CONSTITUTIONAL PRIVILEGES
Governmental Involvement Requirement - State Action - Does not protect against private restriction of speech; USSC does not have jurisdiction over state courts unless they conflict with US statutory or Constitutional standards;

(1) STATUS OF P  Actual Malice for Public Officials/Figures, Negligence minimum for Private figures;
Public Officials: Have a responsibility to public; In order to protect rights to criticize public officials, there must be breathing room for critics;
Of or Concerning public official; Actual Malice; Made about that official;
SoP  Actual Malice;
Compensatory Damages  Actual Malice;
Presumed/Punitive Damages  Actual Malice;
Public Figure: Do not have a public responsibility but do have substantial power/access to media; Channels of remedy beyond lawsuit; 
General Public Figure  Generally known, notorious in society; 
Limited Public Figure  Inserted themselves into public debate; 
Limited to issues of their work; 
Public Comments – protected speech only to what they commented on; 
Actual Malice for libel for comments pertaining to the issue;
Involuntary Public Figure  No injection into matter; Drawn into controversy due to involvement; Rare; Very limited; 
SoP  Actual Malice;
Compensatory Damages  Actual Malice;
Presumed/Punitive Damages  Actual Malice;
Private Figure: Have limited power of self-help; Private figures do not have power to interject themselves in debates; Harder to defame without liability;
No Actual Malice for compensatory damages; States are free to establish own liability rules AS LONG AS it is NOT Strict Liability; 
Damages  Show actual damages for compensatory; Show actual malice for punitive;
SoP  At LEAST negligence (cannot be SL);
Compensatory Damages  At LEAST negligence;
Presumed/Punitive Damages  (if matter of public concern) - Actual Malice; (if matter of private concern) – At LEAST negligence;

NY Times v. Sullivan**
Civil Rights Advocacy group published article in NY Times to get support; Article talked about police acts in Alabama; Sullivan said that the references to police referred to him; Article had false statements of fact; 
1st Amendment Protection; Not lost for some errors - does not turn upon truth;
Freedoms of expression need breathing space; Repression can be justified only by clear & present danger of obstruction of justice; 
Neither factual error nor defamatory content suffices to remove the constitutional shield from criticism of official conduct; 
Actual Malice must be proven with convincing clarity to lose 1st amendment protection; No malice at time of publication even if not substantially correct; 
Not “of and concerning” P; No reference to P by name or official position;

St. Amant  Failure to investigate does not establish bad faith;
Harte-Hanks  Willful refusal to acquire info that would contradict could be actual malice; 
Masson  Attributing quotes where they didn’t exist; Could be libel, BUT as long as substance is not changed, it is not reckless disregard for the truth;

Hustler v. Falwell
Falwell was well-known Baptist preacher; Hustler targeted him in their magazine; 
Purported parodied interview accompanied story; 
No defamation; Must prove actual malice; 
Parody, not believed to be factual assertion; Public figure cannot recover for emotional harm caused by the publication of an ad parody offensive to him; Recognition of fundamental importance of free flow of ideas & opinions on matters of public interest; 
No IIED; That society may find speech offensive is not a sufficient reason for suppressing it; Public figures/officials MAY NOT recover for the tort of IIED by reason of publications without showing actual malice;

Gertz v. Robert Welch
P filed wrongful death suit against officer but did not participate in criminal proceedings; D’s article portrayed P as attacking police because he was communist; Statements contained serious inaccuracies w/per se defamation; 
Standard for P is not Actual Malice; P is not a public official/figure; Newspaper publishing defamatory falsehoods about an individual who is not a public official/figure may NOT claim Constitutional Privilege against liability for injury;
Private individuals are more vulnerable to injury without access to channels of effective communication - state should protect them;
Damages; As long as no SL, States may define appropriate standard of liability against publishers of defamation injurious to private individual;

(2) OPINIONS  Statements that appear factual are protected if cannot reasonably be interpreted as stating actual facts about targets;
Statements of rhetorical hyperbole aren’t sanctionable, nor are statements that use language in a loose figurative sense;
BUT Opinions are not Per Se Constitutionally protected;
Implying knowledge of facts leading to defamatory conclusion;
CA  To decide if assertion of fact, look at totality of the circumstances; 
Language, understanding, context; 

Milkovich v. Lorain Journal
Columnist for D said P lied during proceedings; P sued saying D accused him of perjury (per se); Harmed his reputation, done deliberately;  
Article was defamatory; Expressions of opinion also imply assertions of fact; Even if speaker states facts upon which he bases opinion, if those facts are untrue, statement may still imply false assertion of fact;
Statement on matters of public concern must be provable as false before liability
Reasonable fact-finder could conclude that statements HERE imply an assertion of perjury;
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PRIVACY TORTS
(1) False Light; (2) Public Disclosure of Private Affairs; (3) Intrusion Upon Seclusion; (4) Appropriation of Name/Likeness;(5) Right of Publicity; (6) Breach of Confidentiality; 

Griswold – Constitutional right of privacy; 
Defamation  things that aren’t true; 
Privacy torts  things that are true;

Warren & Brandeis “The Right to Privacy”
Info Privacy  Personal info & info about activities;
Giving Publicity to Private Affairs  Telling one side of a private story;
Right to be Let Alone  Law must afford some remedy for unauthorized circulation of portraits of private persons; 
4 Torts Recognized by Prosser:
(1) Intrusion upon seclusion; (2) Public disclosure of private facts; (3) Placing one in a false light in the public eye; (4) Appropriation of one’s likeness for another’s advantage;

FALSE LIGHT
Publicity Placing Person in False Light; 
One who gives publicity to a matter concerning another that places the other before the public in false light is subject to liability for invasion of privacy if:
Highly offensive to a reasonable person; AND
Actor had knowledge of/acted in reckless disregard as to the falsity; 
(1) Publicity; 
Not just publication to one other person;
(2) Placing another in a false light; 
Not falsity of defamation (No false assertion of fact); 
More of a portrait; Suggestion of something false;
(3) Highly offensive to Reasonable Person;
Only when such a major misrepresentation of character, history, activities, & beliefs that serious offense may reasonably be expected to be taken by a reasonable person in his position;
(4) Actual Malice – Actor knows/Recklessly disregards: 
Falsity of the publicized matter; AND
False light in which the other would be placed;
NY Times standard applies regardless if matter was of public concern;

Defamation  Protects reputation; Satisfied by single person; Specific false statements that harm reputation; 
False Light  Protects emotional tranquility; Satisfied with wider audience; Falsity in overall portrayal; 
P need not prove false statement harmed her reputation, just that it portrayed her to the public in a false position;
Pictures capable of conveying false impression;
Actual Malice requirement – Courts are split;
Truth is a defense  Only Privacy tort that recognizes defense;

Cantrell v. Forest City Publishing
P claimed that newspaper placed family in false light publicly through its inaccuracies; Article about P’s husband’s death focused on family’s poverty;
Article constituted false light; Material & substantial falsification was the test for recovery; Evidence of Actual Malice; Calculated Falsehoods; No dispute that writer knew falsity;

Braun v. Flynt  Chic Thrills hard core porn magazine;
Girl pictured feeding a pig from a bottle underwater, sued for false light; False light satisfied for portrayal in overall context of sexual exploitation & disparagement of women; Jury could find that reader would form an unfavorable opinion of P;

PUBLIC DISCLOSURE OF EMBARRASSING PRIVATE FACTS
Publicity Given to a Private Life/Private Affairs; 
One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy if the matter publicized is of a kind that:
Would be highly offensive to a reasonable person; AND 
Is not of legitimate concern to the public;
(1) Publicity; 
Requires communication to the public in general/to large number of persons - not just an individual/a few;
(2) Private Life of Another;
(3) Highly Offensive to Reasonable Person;
Must be offensive to ordinary sensibilities;
(4) Not of Legitimate Concern to Public/Not Newsworthy; 
1st Amendment limitations;
Even of subject matter of public concern, Ps identities may not also be matters of legitimate public;
Importance of the info to the public;
Constitutional Newsworthiness Privilege;
Newsworthiness  No privacy with respect to matter which is already public or which has previously become part of public domain; 

Does not have to be intentional; No requirement of special damages;

Haynes v. Alfred Knopf
P claims that D’s book libels him & invades his right of privacy; D’s book on Ruby’s story; P was married to/abused Ruby; 
No defamation because work was substantially true;
No action for public disclosure; No sexual act described/No intimate details revealed; Book not about P’s intimate details; Just about his misconduct;
No legal right if experiences are newsworthy; Involuntary loss of privacy; Requires private facts publicized would make reasonable person deeply offended by publicity AND public has no legitimate interest;
Offensiveness & Newsworthiness are related; No legitimate interest in details of sex life, but legitimate interest in aspects of conduct germane to story; Sufficient nexus between private details & issue of public concern;
Reporting true facts about real people is necessary; Public needs info conveyed by book to evaluate profound social & political questions that book raises; Public interest in sexuality alone might not outweigh sensibilities of persons made use by author, but not here;
Publicizing some facts which were true did not invade privacy; Facts were not intimate, sufficiently known by other people; Author needs to use illustrations to tell story; 
1st Amendment  Since stuff was true & in public’s interest, it trumps privacy; Involuntary loss of privacy inherent in 1st Amendment; 

Florida Star v. B.J.F.
BJF reported rape to police; Police department placed report in the pressroom – no restricted access; Reporter sent to pressroom copied report including BJF’s name; Release of name was inadvertent;
No liability for public disclosure;
Imposing damages on P violates 1st amendment; If newspaper lawfully obtains truthful info about matter of public significance, state may not punish publication of info, absent need to further state interest of the highest order; & state posted name;
Ample 1st Amendment protection provided; Public interest secured by constitution in dissemination of truth; Info is entrusted to government, less drastic means than punishing truthful publication exist for guarding against dissemination of private facts;
Liability Follows Automatically from statute; Impermissible categorical prohibitions on media access; Important 1st Amendment interests at stake;
Facial Under-Inclusiveness: Individuals who maliciously spread names of rape victims are not covered; Selective ban on publication by mass media does not satisfactorily accomplish stated purpose; Problem of negligence per se rule  Violation is per se negligent – Problem when dealing with 1st amendment;

INTRUSION UPON SECLUSION
One who intentionally intrudes physically or otherwise, upon solitude/seclusion of another or his private affairs/concerns is subject to liability to the other for invasion of privacy, if intrusion would be highly offensive to a reasonable person;
(1) Intentional;
(2) Intrusion;
Intrusive Conduct  Gathering of private facts or info through improper means;
Not publicity - Merely capacity to observe/intrude; No requirement for info to be disclosed; 
Can publish knowingly stolen info if newsworthy; 
Recording & transmittal is an intrusion of the private space; Not limited to physical invasion – Eavesdropping or Wire-tapping;
Consent to entry can be valid BUT recording & transmittal is beyond scope of permission to enter;
Fraudulent entry & False Pretenses  Intrusion under false pretenses is actionable if no physical presence but for fraud;
Federal crime to intercept, access, disclose or use another’s wire, oral or electronic communications (emails) intentionally or willfully;
(3) Solitude/Seclusion/Private affairs of another;
Concern of public/newsworthiness is of no consequence;
Public occurrence - Exception if in position unwittingly posed in status embarrassing to an ordinary person of reasonable sensitivity;
Surveillance: Measures the pervasiveness of the surveillance;
(4) Highly Offensive to Reasonable Person;
Justification for intrusion could come into play;

1st Amendment does not provide immunity from torts of newsgathering; Stalking & Following  Prohibits harassment but allows normal newsgathering activities;

Nader v. GM
P going to publish book about un-safeness of D’s cars; D launched campaign to suppress P’s book; Had agents try to set P up;
Valid claim for intrusion upon seclusion; P has a right to protect himself from having his private affairs known to others & to keep secret/intimate facts about himself from the prying eyes/ears of others; Liability attaches to those who unreasonably & seriously interfere with another’s interest in not having his affairs known to others; Right to prevent obtaining of the info by improperly intrusive means; 
No Cause of Action for mere gathering of info; Privacy invaded only if info sought is of confidential nature & Ds conduct was unreasonably intrusive; No invasion of privacy where info is open to public view or voluntarily revealed to others; P must show Ds conduct was intrusive & designed to elicit info not available through normal inquiry or observation;
Non-Actionable Conduct of Ds: Interviews/Girls/Phone calls; – Not intrusive for purpose of gathering info;
Actionable Conduct: Unauthorized Wiretapping  Intrusion/Invasion of privacy; 
Questionable Conduct: Surveillance  Not invasion, but overzealous surveillance may be if surveillance overstepped boundaries; Not everything done in public is public in nature; Intrusion tort does not require that info be of confidential nature; 

Shulman v. Group Productions
P was in car accident in Riverside; Rescue helicopter was dispatched; Camera Operator for D recorded operation for broadcast of TV show about Emergency Response; Nurse wore a mic; P did not know the rescue was recorded;
Valid Claim for public disclosure & Intrusion upon Seclusion;
Intrusion Upon Seclusion: Unwarranted sensory intrusions, including recording, eavesdropping/photographic spying; Intrusion into a private place/conversation in manner highly offensive to a reasonable person; P must show D penetrated some zone of physical or sensory privacy surrounding, or obtained unwanted access to data about P; Proven if P had an objectively reasonable expectation of seclusion or solitude in place/conversation/data source;
Offensiveness of Intrusion: Consideration of all circumstances of intrusion, degree, setting, motives, & objectives; Motivation is important with print/press because of news; 
General rule of non-protection for press newsgathering; 1st Amendment does not immunize press from liability in newsgathering, BUT does reflect strong interest in effective/complete reporting of events – May justify intrusion; Constitutional protection is narrow – no privilege in investigatory activity; Nothing to do with content; 
Filming at scene of the accident; Physical presence is not impermissible because the accident took place in a public space; BUT line between physical presence & recording is critical issue; Recording is where the line is drawn; Otherwise info lawfully obtained can be published with protection; 

Bartnicki v. Vopper
Private phone conversation was intercepted by unknown 3rd party in violation of wiretapping statutes; Content of conversation was related to negotiations between teacher’s union & school board; In conversation (Bartnicki) threatened to blow off front porches of school board; Copy of illegally taped conversation was left in mailbox of head of the local taxpayers organization, who then gave it to a radio host (Vopper) who broadcast the videotape;
3rd party not liable for distribution of recording surreptitiously obtained; Access to info on tapes was lawfully obtained even though its contents were unlawfully obtained by someone else; Subject matter was of public concern;
State action to punish publication of truthful info seldom can satisfy constitutional standards; If newspaper lawfully obtains truthful info about matter of public significance, state may not punish publication, absent a need of the highest order; Right to press info of great public concern even if stolen by a 3rd party;
Privacy concerns give way when balanced against public interest; BUT Neither factual error, defamatory content, nor stranger’s illegal conduct sufficed to remove 1st Amendment shield from criticism of official conduct about a matter of public concern; 
As a matter of 1st amendment law: He had a right to broadcast; 

Intrusion vs. Public Disclosure:
Intrusion  Intentional; Solitude/seclusion/private affairs; Highly Offensive;
Public Disclosure  Publicity; Private life; Highly Offensive; Not newsworthy;

COMMERCIAL APPROPRIATION of NAME/LIKENESS;
One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy; 
(1) Appropriates;
(2) To his own use/benefit; 
(3) Name or likeness (voice) of another; 
Unique identifying info; Privacy of personality; 
True Privacy interest in not having image exploited by another; Unwanted & unpermitted use of name/likeness of an uncelebrated person for advertising/commercial purposes; Might arise from misuse of another’s name for purposes not involving monetary gain; 
Personal – Injured feelings quality involved; 

RIGHT OF PUBLICITY
Statutory Tort; 
Right of a person to control commercial use of her identity such as her name, likeness, & voice; 
Recognized as property right which can be assigned/licensed;
Recognized in half states (CA); Some recognize separate tort; 
Some protect Right of Publicity as aspect of Privacy through Appropriation;
Some protect Right of Publicity as an aspect of Unfair Competition through TM law or passing off statutes;
Both Appropriation & Right of Publicity will be opposed by 1st Amen.

Right to exploit own fame in marketplace; Appropriation of celebrity’s name/likeness for commercial purposes;
Commercial value quality involved;
Can use alternative versions of celebrity likeness; 
Must add significant creative elements - transformed into something more than a mere celebrity likeness or imitation;

Cardtoons v. MLBPA
Parody trading cards featured active MLB players; No authorization or license;
Cards do not infringe on right of publicity; P can distribute parody cards without consent; Cards are protected by 1st amendment; Both parties have rights at stake, determine relative importance of rights under circumstances;
MLBPA’s Property Rights: Distinction between right to be left alone & business right to control use of one’s identity in commerce; Form of property protection that allows people to profit from the full commercial value of their identities; Burden shifts to Cardtoons to raise defense; Cardtoons knowingly used players names; Cards are clearly a product/good; Clearly No consent; 
Exceptions: News & Incidental Use  BUT Directly used connected to commercial endeavor; 
1st Amendment right to publish: social commentary on public figures; Parody is protected speech; Speech that entertains, is protected; 
Effect of infringing upon Right to Free Speech; Parodists need access to images that mean something to people; Celebrity parodies are valuable resource; Restricting use of celebrity identities restricts flow of ideas; 
Effect of Infringing Right of Publicity; Commercial value in identity; Incentive for creativity, Efficient use, confusion, natural rights, unjust enrichment; 
Primary goal of IP law is to maximize creative expression; Justifications for RoP are not as compelling as those of other IP; 

BREACH OF CONFIDENCE
(1) D owed P a duty of confidentiality;
(2) D learned of info of a confidential nature;
(3) Communicated to D in confidence;
(4) D disclosed info to the detriment of the claimant;

Much narrower but much more robust where it does apply; 
Evidentiary Privileges;
Establishing BoC depends on proving existence/breach of duty;
Court looks at nature of relationship between parties; 
HIPAA imposes significant notification & consent requirements on all health-care providers before any medical info is shared among different professionals, health care providers, or insurers; Duty to maintain confidence in modern medical system; 

Public Disclosure  Publicity; Intent; Highly Offensive; Likely to cause serious mental injury; No relationship required; Liability on discloser;
Breach Of Confidence  Any disclosure; SL; Degree of offensiveness not relevant; Any injury; At least some confidential relationship if not fiduciary relationship required; Discloser & recipient liable (if induced disclosure);

Whether Fiduciary Relationship exists depends on: Degree of Separation; Disparity in personal/professional experience; Degree of confidence placed by trusting party; Limited set of relationships;

McCormick v. England
D disclosed P’s info about her emotional health during divorce proceeding; D wrote letter saying P suffered from depression, alcoholism; 
D breached P’s confidence; Expected that physician will keep info confidential; Cause of action for unauthorized disclosure of confidential info unless disclosure is compelled by law or is in the patient’s/public interest;
Confidential medical info should be protected without regard to offensiveness; 
Limitations: Public interest may demand disclosure of info gained by physicians in professional capacity; Protect welfare of children through disclosure could be considered in deciding if disclosures were privileged from duty of confidentiality; If good faith belief that there was risk of harm to children, can disclose;
Duty of Confidentiality distinct from Evidentiary Privilege; No Doc-Patient privilege here; Doctor voluntarily discloses medical condition of patient; 

Contrast with Tarassoff Duty to Warn;
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ECONOMIC TORTS
(1) Inducing Breach of Contract; (2) Intentional Interference with Prospective Economic Advantage; (3) Misappropriation; (4) Unfair Competition; (5) Misappropriation of Trade Secrets; (6) Injurious Falsehood; (7) Fraud/Misrepresentation; (8) Negligent Misrepresentation

INDUCING BREACH OF CONTRACT
Interference with Contractual Relations;
Intentional tort for inducement; 
Some interferences with enforceable contracts are privileged;
(1) Valid contract existed between P & 3rd party;
(2) D knew existence of this contract;
(3) Without justification, D intentionally engaged in acts/conduct which induced 3rd party to breach contract with P;
If actor had no knowledge of existence of contract or his actions were not intended to induce breach, he cannot be held liable; 
Inducing breach of contract by resort to means such as libel, slander, fraud, violence or threat, OR By use of moral, social, economic pressures unless justification for such inducement;
Act which does not amount to a legal injury cannot be actionable because it is done with bad intent;
(4) D intended to induce a breach of such contract;
(5) Contract was in fact breached;
(6) Acts & Conduct of D, which induced breach, caused damage to P;

Types of Justification: Justification exists when inducement to protect interest that has great social value than insuring stability of contract;
Protect contract that exists already;
Contract is against morals, health, safety;
Labor strikes;
Advertising lower prices, normal competition; 

Lumley v. Gye (1853)  Sued promoter of competing opera house that employed Wagner; Basis of the suit was enticement; Increases chance that original contractor will be fully reimbursed by allowing for a suit;

Imperial Ice Co. v. Wayne Rossier
P acquired title to ice distribution business, including right to enforce Coker’s covenant not to compete; Coker began to violate non-compete with supplies from D; P wants injunction to restrain D from inducing breach of contract;
D induced breached of contract; Contractual Stability > Competitive freedom;
May not induce breach of contract to gain economic advantage over competitor; 
Necessary to apply Competition in Business Rule; Cannot procure violation of contract; Since Ds actively induced Coker to violate contract with P, they sought to further their own economic advantage at P’s expense; 

INTERFERENCE w/ PROSPECTIVE ECONOMIC ADVANTAGE
(1) Economic relationship between P & another containing probable future economic benefit/advantage to P; 
More than just doing business in field;
(2) D’s knowledge of the existence of the relationship;
(3) D intentionally engaged in (wrongful) acts/conduct designed to interfere with/disrupt the relationship;
Negligent interference is not sufficient;
Different jurisdictions have created alternative additional requirements: Wrongful, Improper, Illegal, Independently tortious;
Threatening Litigation: Interference when litigation is baseless;
Wrongfulness may lie in method used or by virtue of improper motive;
(4) Actual disruption;
Damage to P as a result of D’s acts;
(5) Damage to P as a result of D’s acts;
Forces D to carry burden of proving justification;

Competition as Privilege: Improper means must be established to overcome privilege of competition;
Disinterested Advice - Privilege if: Advice was requested; Within scope of request; Honest; Immaterial that actor profits from advice;

Protect status quo & stable arrangements vs. Protect freedom of action;

BALANCING INTERESTS:
Nature of Contractual Expectancy (Strongest First);
Enforceable contract against breaching party;
At will contract – ongoing business relationship;
Contractual Expectancies – Stream of customers/commerce;
Contractual Negotiations;
Hoped for custom – Hopes to entice;
Actions Taken to Interfere (Most Tortious First);
Taking independent unlawful action;
False statements about one or the other party or goods;
Threatening economic injury;
Making Offer to other party of better terms;
Withholding benefit;
Types of Justification for Interfering (Motives, Least Justified First);
Hurt one’s competitor – malice;
Competition – gain direct economic advantage;
Protect self-interests;
Protecting one’s own contract; Securing performance of contract;
Labor Strikes (Valid motive); 
Protect public against immoral or unsafe contract (Valid);

Della Penna v. Toyota Motor Sales, USA 
P alleged D violated provisions of antitrust statute, constituted an intentional interference with his economic relations; D had “no export clauses” for dealers to only sell Lexuses in US – Made list of offenders that created foreign resale market; Dealers would be sanctioned; P had business as wholesaler, purchased Lexuses from retail outlet, exported them to Japan for resale; BUT because of clause/offenders list, his business stopped; 
D did not interfere with P’s economic prospective; Where D injures P by preventing contract, it is not actionable; Intent turns upon D’s motive/purpose; Intentional invasion of P’s interests may be sufficient if purpose is not proper;
D’s conduct must be improper to be actionable; D can show justifiable conduct & no wrongful means; Interference resulting in injury to another must be wrongful by some measure beyond fact of interference itself; 
No question of privilege unless interference would be wrongful but for privilege; 
Disruption of Relationship, not Breach of Contract; Without requirement of wrongfulness, actors in legitimate economic transaction would have to justifying conduct at whim of a rival;

DP-Tek v. AT&T Global Info Solutions
P alleged tortious interference with existing contract & prospective contract, economic advantage; Venture selected P for hardware component; D, selected for ISP, made competitive offer for Hardware; D submitted a quote; D rep asked to see P’s prototype; Integration between Hardware & software needed source code licensed from D; D owned code but refused to provide it to P; D presented amended proposal to Venture – D made comparisons between its unit & P’s; Venture signed contract with D;
D did not interfere with P’s economic prospective advantage; 
Competition Privilege: If tort based on defamatory statements, communication is subject to qualified privilege - requires P to prove actual malice;
Wrongful Means: Competitor does not interfere with prospective economic relationship where actor does not employ wrongful means; Competitive conduct not illegal/independently actionable does not become actionable because it interferes with another’s prospective contractual relations;
Wrongful means requires independently actionable conduct; Nothing here was wrongful - Outside realm of legitimate business transactions; Wrongfulness may lie in method used or by virtue of improper motive;

MISAPPROPRIATION/UNFAIR COMPETITION
CL = Unfair competition is commercial behavior that is deceptive/unjust; 
Broad categories of wrongs that today are covered by statute or other torts; Catch-all tort today:
False-advertising; Bait & Switch; Mislabeling of Goods; Unauthorized substitution one brand of goods for another; False representation of products or services; Passing Off or creating brand confusion; Misappropriation of trade secrets; Use of Confidential info by former employee to solicit customers; Trade libel;
Protecting property-like interests (Determine if it should be protected) vs.
Ensuring vigorous competition (Unfair means);

Concern with unfair competition running around Fed law; To allow state to use unfair competition to prevent copying of article too slight for patent would permit state to block off something which fed law said belongs to public;

INS v. AP
P & D distribute news for newspapers; AP sued INS to restrain pirating of news through: AP asserts INS violated property rights in news = Unfair Competition 
There is unfair competition here because there is quasi-property in AP’s news; APs news is not copyrightable; News articles possess literary quality; BUT news itself is public info;
Unfair Competition: News matter is stock in trade, to be gathered at high cost, & distributed for money; Must be regarded as quasi-property, irrespective of rights of either as against the public; INS’ actions, if allowed, would make AP’s work profitless; BUT fraud upon APs right is more direct & obvious; Free-rider problem acknowledged; AP’s investment of time/resources  Unfair Competition;

MISAPPROPRIATION OF TRADE SECRETS
(1) Trade Secret existed in which P had ownership rights when D committed the acts complained of by P;
(2) D acquired trade secret:
Through improper means;
Through P’s disclosure of trade secret to D in confidential relationship;
Under other circumstances D owed duty not to use/disclose trade secret;
(3) D used or disclosed the trade secret without P’s permission;
(4) Either: 
P suffered harm as a direct & proximate result of D’s use or disclosure of P’s trade secret; OR 
D gained from such use or disclosure;
Tort & Restitutionary measures;

Trade Secret  Something that company values & holds as confidential; Business itself defines the interest; Steps taken to protect trade secret will often determine protection it receives in misappropriation action;
Trade Secret law protects only against certain types of acquisition;

Rockwell Graphic Systems v. DEV Industries
P sued D (competitor) for misappropriation committed by former P employees, now employees of D; P tries to keep part drawings secret (apart from vendors); P used to employ D’s employees, giving them access to drawings; Employees caught removing drawings from P’s plant; D claimed it had obtained piece part drawings from vendors; 
Drawings were trade secrets, but need proof that D misappropriated them; 
Firm’s act in making public some documents does not destroy status as trade secrets of info contained in other documents; Cannot place owner of trade secrets on razor’s edge; Only outsiders allowed to see piece art drawings are vendors – bound by confidentiality agreements; 
Was failure to protect a breach of obligation of trade secret owner - Reasonable efforts to maintain secrecy; P does not enforce the requirement that vendors return drawings; BUT this does NOT forfeit trade secret protection; Remedy to firm deprived of valuable secret as result of independent legal wrong; Secret must be taken by improper means for the taking to give rise to liability; 
Allows victim of wrongful appropriation to obtain damages based on competitive value of info taken; BUT P is unable to prove that drawings were stolen;
The greater precautions P took to maintain secrecy, the lower the probability that D obtained them properly; Picks out a class of valuable info that law should protect even against non-trespassory/lawful conduct; Owners precautions have evidentiary significance only to extent secret has real value; Question is whether additional benefit of security would’ve exceeded the cost; 
Unclear how Ds acquired trade secrets – Ps would have to show how it was acquired, BUT Ps showed that they did have a trade secret when D committed the acts complained of –survives SJ;

INJURIOUS FALSEHOOD
Disparagement of P’s property, products, business, or services which affects their marketability; 
Also: Trade libel & Commercial disparagement; Origin in Slander of Title; Product Disparagement;
Casting doubt upon owner’s title to goods = Slander of Title;
(1) D made false statements;
(2) Injury;
(3) Publication;
(4) Of & Concerning;
Derogatory to P’s business in general;
(5) Specific Damages (Injury to pecuniary interests);
(6) Malice:
Recklessness, knowledge of falsity; (Constitutional actual malice);  
Spite or ill will; (CL malice)
Intent to cause harm; 
P is required to show intentional false statements;
- SAME DEFENSES/PRIVILEGES AS DEFAMATION;

Separating healthy competition from underhanded tactics; Policy discourse;

Acceptable Competitive Language:
Puffery; General words of comparison (no numbers); Can speak harshly in a general way about competitor; Can say product is more healthful; 

Unacceptable Competitive Language:
Publish materially false statements about competitor’s products; Raise questions about competitor’s financial viability unless true;

Product Disparagement: Action between defamation & unfair competition; Protects reputation of a good in the market; Runs up against free expression; 

Puffing Privilege  Privileged to exaggerate merits of own goods or offer comparative statements about products in market; Free to claim a product is better; BUT cannot lie about another product;

Testing Systems v. Magnaflux
P complained that D made statements disparaging P’s product circulated by D’s agents to P’s current & prospective customers; D published false report that US government tested P’s product & found be about 40% as effective; D said aloud that government was throwing out P’s products;
There is injurious falsehood with specific enough damages; Statement of an unfavorable comparison of products or puffery or exaggeration is not actionable ordinarily; BUT D did more;
Outer Perimeter to Permissible Conduct; Competitors cannot engage in conduct below minimum standard of fair dealing; Readily observable difference between saying product is better & asserting 40% as effectiveness; Opinion vs. Fact; 
D gave added authenticity by saying assertions came from the government; Puffing included references to Government, not protected by courts; Separate statements, assertions of fact; 

FRAUD & MISREPRESENTATION
Intentional Misrepresentation (fraud/deceit) & Negligent Misrepresentation;
1st Amendment  does not protect false statement of fact in commercial disparagement case; BUT, sometimes people cannot prove falsity;

Intentional Misrepresentation
One who fraudulently makes a misrepresentation of fact, opinion, intention or law for purpose of inducing another to act or to refrain from action in reliance upon it is subject to liability to the other in deceit for pecuniary loss caused to him by his justifiable reliance upon the misrepresentation;
(1) False Misrepresentation;
Fact - Not puffing;
Opinion, not actionable except:
Speaker knows not true or reckless OR Special knowledge;
Statements about future events not actionable except:
No intention of performing when promised; Knows statement is false;
Misrepresentation of Law – Not actionable except: 
Lawyer’s special knowledge;
(2) Made with Scienter (as to falsity of misrepresentation);
State of mind as to the truth or falsity of an assertion;
Knowledge, Recklessness, Gross Negligence; 
(3) With the intent to induce P to act or refrain from acting;
(4) Which caused P to act:
Cause in Fact/Materiality;
Gravity of harm inflicted by non-disclosure; 
Fairness of imposing a duty of discovery on the buyer as an alternative to compelling disclosure; 
Impact on stability of contracts if rescission is permitted;
Proximate Cause;
Directness/Privity;
Limited Class (known 3rd Parties);
Forseeability (for negligent misrep);
(5) In Justifiable Reliance upon false misrepresentation;
Caveat Emptor (no duty to disclose-buyer beware);
If P did not learn of representation until after transaction, cannot have relied;
Reliance prong to address P’s participation; Employed as device to shift back to P responsibility for discovering truth about transaction;
Must have acted reasonably under circumstances;
Age, intelligence, experience, mental condition, knowledge, relationship, access to info, materiality of representations;
(6) Resulting in Pecuniary (Specific) Damages;

Lacher v. Superior Court
P brought action for fraud & negligent misrepresentation arising out of residential development built near their home; Developer fraudulently induced support to obtain required approval for project; False representations made to Ps; 
Valid action for false misrepresentation; D had duty to refrain from making misrepresentations in factual context;
Intentional fraud  Knowing intent to induce someone’s action to his detriment with false representations of fact - intent to deceive; Intent makes fraud actionable, irrespective of contractual/fiduciary duty;
Even if D had no duty to speak, once he did, he had to tell whole truth; Must make full/fair disclosure;
Contractual/fiduciary relationship not required for liability for misrepresentation; Duty may arise out of voluntarily assumed relationship if public policy dictates existence of duty; Determination is based on factors:
Extent transaction intended to affect P; Foreseeability of harm to P; Degree of certainty that P suffered injury; Closeness of connection between D’s conduct & injury; Moral blame attached to D’s conduct; Policy of preventing future harm;
Public policy dictates existence of a duty of care; D knew Ps concerns - harm was foreseeable & injury certain; Close connection existed between falsities & injury suffered; Flavor of immorality in misleading statements;
Misrepresentation is material if induced P to alter position to detriment; Without misrepresentation, P would not have acted as he did: Must show P actually relied upon misrepresentation;
Justifiably relied on D’s misrepresentations: Ps came to support development as represented to them; Ps were novices&justifiably relied on the statements;
Pecuniary Loss = Damages arising from loss of property value;
Intentional Conduct  Intentional/Reckless; False statements; At the time words were spoken, they knew they were false; Intent was to persuade Ps;
Misrepresentation caused P to act; Resulting damage was emotional distress & property value; Foreseeable that misrepresentations were made to neighbors, they would tell other neighbors; 

Presidio Enterprise v. Warner Bros. Distruting
P operates movie theatres; D licenses to exhibitors to show films under copyright; D released Swarm saying it was going to be summer blockbuster; P bid for the exhibition to the film sight-unseen; Swarm sucked;
P does not have a claim for misrepresentation; Expressions of opinion are not actionable; Assertions were not statements of fact; Vague, indefinable terms; Predictions;
No special knowledge; Statements are puffery, reasonable people do not take it seriously; Ps executives were experienced, could not have reasonably relied; Ds special knowledge was not proximate cause of Ps damage; Neither side let puffery interfere with sound business judgment;
Ds representations concerning the film are not actionable as matter of law; Statements about future events not actionable except when speaker had no intention of performing when promise was made or special knowledge; Statement of opinion can be stated like fact as “this will be a blockbuster” but still considered puffing if speaker knows statement is false;

NON-DISCLOSURE  No affirmative duty to disclose; except: 
Fiduciary relationship  Duty to disclose all material facts
Active concealment of material fact;
Incomplete statement or intentional ambiguity;
New info contradicting prior statements;
Where court creates an affirmative duty to disclose;

Negligent Misrepresentation 
(1) D made False Misrepresentation as to a past or existing fact;
(2) Made with Negligence;
Made representation without reasonable grounds for believing it to be true;
(3) With Intent to induce P to act or refrain from acting;
(4) Which caused P to act or refrain from acting; 
Cause in Fact/Materiality;
Proximate Cause (Bily);
(5) Justifiable Reliance upon False Misrepresentation;
(6) Resulting in Pecuniary Damages; 

Who may sue is limited - Liability is limited to loss suffered:
By person or limited group of persons for whose benefit & guidance D intends to supply info or knows that recipient intends to supply it; 
Through reliance upon it in a transaction that he intends info to influence or knows that recipient so intends;
Approaches to Auditor Liability to 3rd Persons:
Deny recovery to 3rd parties for auditor negligence in absence of 3rd party relationship to auditor that is akin to privity;
Recovery based on auditor negligence to 3rd parties whose reliance on audit report was foreseeable; 
Majority: Impose liability on suppliers of commercial info to 3rd persons who are intended beneficiaries of the info; An auditor who is retained for no particular purpose undertakes a duty to no 3rd parties;

Ollerman v. O’Rourke Co.
P purchased lot from D; P began building but there was a well; D is experienced in real estate; P was an inexperienced buyer that was new to area;
Valid claim for false misrepresentation for failure to disclose facts; 
Intentional: Seller did not make representation that was untrue; Failure to disclose ≠ tort unless seller has duty to disclose;
If duty to disclose  Fact is treated as equivalent to representation of the non-existence of the fact; Policy Determination  No duty to disclose in arm’s-length transaction (caveat emptor)  No person required to tell all; BUT Relaxed “no duty to disclose” rule by carving out exceptions & by refusing to adhere to the rule when it works an injustice; Rule does not apply where:
Seller actively conceals a defect; 
Where he prevents investigation; 
Where he told a half-truth; 
Made ambiguous statement to create false impression & has done so; 
Where facts are exclusively known by party & other party is not in position to discover;
Tendency toward finding duty of disclosure where D has special knowledge not open to P & is aware P is acting under misapprehension as to facts affect P’s decision; Moved away from caveat emptor in real estate transactions; Fairness & equity imposes duty on vendor of real estate to disclose known facts if:
Condition is latent, not readily observable by the purchaser;
Purchaser acts upon reasonable assumption about condition;
Vendor has special knowledge/means not available to purchaser;
Condition is material to transaction - influences price;
Vendor has duty to non-commercial purchaser to disclose facts known to vender, material to transaction & not readily discernible;
Negligent Misrepresentation: Imposed on speaker who fails to exercise reasonable care in making representation; No allegation that seller negligently disseminated false info; Public policy for not finding liability:
Too remote; Out of proportion with culpability; Too highly extraordinary that negligence brought about harm; Recovery would place too unreasonable a burden on negligent tortfeasor; Allowance of recovery would likely open way for fraudulent claims; No sensible stopping point;
When there is no intent to deceive, fault of maker is sufficiently less to justify narrower responsibility for its consequences; Not every user of commercial info may hold every maker to duty of care; 
Caveat Emptor has no application to CA real estate transactions;

Bily v. Arthur Young & Co.
Deficiencies in D’s audit report misrepresented how viable company was to invest;
Auditor duty of care in audit report only extends to intended beneficiaries; Auditor owes no general duty of care to persons other than client; BUT May be held liable for negligent misrepresentation in audit report to persons who acts in reliance upon misrepresentations in transaction auditor intended to influence; Auditor may also be held liable to reasonable foreseeable 3rd persons for intentional fraud in the preparation of an audit report;
Negligence (in conduct of audit) - Professional malpractice; Duty just owed to client/company itself; Limitation is important; Auditors liability for general negligence is confined to the client;
Negligent Misrepresentation; Opinion, not a statement of fact - Negligently prepared professional opinion; With intent to act/refrain from acting, in preparing clean bill; But For audit report, P would not have acted; Proximate cause - Limited Class (known 3rd party); Limited to loss suffered - Intended beneficiaries can recover on negligent misrepresentation;
Intentional Misrepresentation: Auditor’s actual knowledge of false opinion is not required; If D has no belief in truth of statement & makes it recklessly, without knowing whether it is true or false, scienter is met; May be liable to 3rd parties;
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GOVERNMENT LIABILITY 
Federal  FTCA (Fed. Tort Claims Act); US Constitution; 
State  State Tort Law; §1983 (state action violates con rights, you can sue);
Local/Municipality  State Tort Law; §1983;

Sovereign Immunity is key obstacle to suing local governments in tort law:
 Cannot bar suits based on US Constitution; 
 Abrogated to order to permit many tort suits;
Abrogation via statute;
Suing local gov under state tort law must follow statutory demands;

Government Liability follows 2 CL Tort approaches:
 Where government has displaced a private enterprise;
Hospitals, public transit, public facilities;
 Where government activities provide facilities or services for public; 
Highways; public buildings; 

For other suits, must distinguish between: 
Discretionary Act  Those that require judgment of government officials; 
Municipalities are IMMUNE from tort suits for discretionary acts; So long as not arbitrary or fraudulent;
Decisions for construction, tax, inspection, ordinances, improvements, licenses; School closure; Creating teacher positions; Teacher salaries;
Ministerial Act  Those that don’t require judgment; Involve simple applications of pre-existing standards;
Municipalities are NOT IMMUNE from tort suits for negligence in performing ministerial acts;
Zoning variances; School enrollment refusal without proper immunization; Order of court clerk; Notarization; Mechanical processing of income tax return; Construction permits, subdivision/demo permits;

Police Action: Failure to act/provide protection does not lead to liability except: 
Assumption of an affirmative duty, promises or undertaking to act;
Government agent know their inaction might lead to harm; 
Contact between government agent&injured person;
Special Relationship - Beginning of undertaking; 
Justifiable reliance;

IF government acts reasonably, chooses between conflicting opinions, or is studying problem in due course, or relies on expert opinion  NO LIABILITY;

Delay in taking action stemming from legitimate ordering of priorities with other projects or from need for further study  NO LIABILITY;

3 step process to suing government:
(1) Cannot sue government; (2) Gov says where you can sue; (3) Gov says where they are immune; Suing employee, not government entity; 
Negligence claim against individual is under same standards; 
Negligence in actions of private persons working toward Gov goal;

EXAMPLE:
Most jurisdictions have determined that municipality owes duty of keeping streets in reasonably safe condition; Abrogating qualified immunity in road design:
Government traffic study is clearly inadequate;
Government has no basis for its decision not to repair a road;
State is aware of danger but takes no steps to study condition;
Unreasonable delay in enacting repair/remedy dangerous condition;
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INSURANCE CLAIMS
Insurer is contractually obligated to pay damages caused by tortious conduct if policy it has written covers the particular risk that occurred; 
Contract to pay if occurrence takes place; Contingent liability;
Policy ambiguities are interpreted against drafter (the insurer);
3rd party protects if something happens to someone else;
1st party protects you from stuff happening to you;

Major Issues:
Tortfeasor is an insured; 
Tortfeasor’s conduct is insured;
Amount insurer is obligated to pay;
Allocation of coverages where multiple insures cover same risk;

Policies usually provides protection for conduct of purchaser & for designated members within Policy-holder’s circle;

Terms of Insurance  Insurable interest; Relationship/interest in the thing with which you are insuring; Sufficient integrity in the relationship;
Occurrence  Collect when there is an occurrence; 
Whereas termite damage, slow leaks, are not occurrences;

Cannot insure against own intentional torts; Different approaches to intent:
Tort Rule – Intent to do an act that act results in some harm;
Majority – Intent to do an act & intent to cause bodily injury;
3rd view: Specific intent to cause specific injury that occurred;

Altena v. United Fire & Casualty Co.
P asked court to construe insurance policies of her abuser to cover damages caused by sexual abuse of P; D insurer contended damages from acts came within exclusion from coverage of injuries intended by insured; P said abuser did not intend injury although acts were intentional;
Abuser’s insurance does not cover damages to sexual attacks;
Policy: If claim made against insured for damages because of bodily injury, pay up to limit; Excludes expected/intended bodily injury caused by insurer; Abuser intended to commit acts; 
Abuser has NO COVERAGE for his sexual misconduct toward P; Coverage precluded - injuries were intentional, not fortuitous;
Neither Abuser (in purchasing insurance) nor D (in issuing it) contemplated coverage against claims arising out of nonconsensual sex acts;

Punitive Damages  Generally not recoverable, policy reasons; Unless responsibility is based on respondeat superior;
Respondeat Superior; vs.
Direct liability for negligent hiring/training/supervision; 
Vicarious Punitive Liability  Claim for punitive damages against tortfeasor personally guilty of wanton misconduct excluded from coverage as matter of law;
Does not preclude recovery if insured is only vicariously liable for damages;

Johnson & Johnson v. Aetna Casualty & Surety
Ds issued Ps excess liability insurance; Ps want indemnification from D for punitive damages; Ps argue since they were vicariously liable, it would not offend public policy to permit coverage for those awards;
Insurance does not cover punitive damage awards; Affording coverage runs counter to underlying theory of punitive damages to serve public interest through punishment; Encouraging corporations to keep defective products out of the marketplace; Ps committed deliberate act harming another & reckless indifference to the consequences of such action;

Dual Coverages - Overlapping Coverages; 
Guy in car shooting jack rabbits; 2 separate acts of negligence to trigger auto & home insurance  Driving with gun & filing down trigger;
When 2 negligent acts constitute concurrent cause of accident, insured covered under both insurance policies, insurer cannot escape liability because separate excluded risk constituted an additional cause of injury;

Ambiguous Coverage – Red Panther Chem  General liability for pollution;
Similar to Palsgraff in that truck leaked pesticide, car rode over it, car was taken to mechanic, mechanic got poisoned by pesticide; Determined clause for liability to be not unambiguous;

Multiple Coverages; Keene  Company had several different insurance companies over several time periods; All policies covered exposure to conditions during policy period; BUT could not determine when the exposure occurred over the several time periods;
If injury from exposure over long period of time, & over multiple policies, burden shifts to insurers to figure out who was issuer at time of injury;

Insurers Duties & Penalties: Obligations under 3rd party policy are to: 
(1) Provide defense to insured, & (2) Pay damages subject to policy limits;

Duty To Defend: If policy could potentially cover, duty to defend is broader duty than the duty to pay;
Independent counsel necessary in cases where defense attorneys duty to insured would require that he defeat liability on any ground BUT duty to insurer would require that he defeat liability ONLY upon grounds which would render insurer liable; 
When conflict is apparent, insured must be free to choose his own counsel whose reasonable fee is paid by insurer;
Duty To Indemnify;
Duty of Good Faith & Fair Dealing;

Gruenberg v. Aetna Insurance
Ps restaurant burned down; Police suspected P; P didn’t make any statements to insurer during investigation; D claimed this voided coverage; P alleges Ds willfully & maliciously schemed to deprive him of benefits - encouraged criminal charges, knowing P would not appear for examination during pendency of criminal charges, then used failure to appear to deny liability under policies;
D breached implied covenant of good faith & fair dealing; Liability imposed for failure to meet Duty to Accept Reasonable Settlements, duty included within implied Covenant of Good Faith & Fair Dealing; Insurer must act fairly in discharging its contractual responsibilities; 
Implied Covenant of Good Faith & Fair Dealing in every insurance contract; Duty is imminent whether company is attending to claims of 3rd persons against insured or claims of insured; When insurer unreasonably & in bad faith withholds payment of claim, it is subject to tort liability;
P’s nonperformance cannot excuse Insurer’s breach of duty of good faith while contract is still in effect; Policy holders have a duty to cooperate BUT insured’s obligation to provide info has nothing to do with the insurers obligations;
Pleaded substantial damages for loss of property & mental distress; 

SETTLEMENT ISSUES: Conflict in accepting settlements below policy limit;
Courts impose penalties on insurers who arbitrarily/in bad faith fail to comply with insurance obligations;
Insurer’s Obligation to settle in good faith  Near Strict Liability;
Insurer must make investigation, negotiate any claim or suit as it deems expedient; Insurer has no good faith duty to settle claim within policy limits to avoid insured’s liability for punitive damages;

State regulation of Bad Faith Delays & Refusal to Pay;
Designed to compel first party insurer to promptly investigate & settle property damage claims with its insured; 

Comparative Bad Faith  If failure of insured to report delays investigation of the claim Comparative Fault applies;

Accident Victims claims of Bad Faith Against Insurer: Sanctions for unfair acts within insurance industry  No private right of action; Carrier owes duty to its insured when considering whether to settle, not to 3rd party;

Employer coverage for employee sexual misconduct  Policy does not cover acts of sexual harassment UNLESS it provides for such claims specifically;

Expected/Intended Act: Intent to harm vs. intent to kill;
Mental Illness/Minor  Impaired individual cannot be treated as intentionally acting;

Interpretation of Coverage  Although insured or victim bears burden of proving coverage, insurer bears burden of proving exclusion;

Misrepresentations by Insured  Have to be material to void policy;
Breach of Cooperation Clause  Imposes upon insured a duty to provide immediate notice of accident; Breach of Notice requirement will not void coverage for loss unless insurer can establish prejudice in some jurisdictions;

Insurers  Primary carrier owes duty of good faith to excess carrier;

Subrogation & Attorney’s Fees  Insurer with notice of insured’s claim but fails to bring action or intervene in P’s action will be assessed proportionate share of recovery costs incurred by insured, including reasonable attorney fees; 
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BEHAVIOR IN LITIGATION/PROSECUTION
CL Torts filed after alleged wrongful use of the courts or legal process; 

MALICIOUS PROSECUTION
A private person who initiates or procures institution of criminal proceedings against another who is not guilty of offense charged is subject to liability for Malicious Prosecution if:
D initiates or procures proceedings without Probable Cause & Primarily for Purpose Other than to bring offender to justice; AND
Proceedings have terminated in favor of the accused;
(1) D initiates or procures criminal prosecution; 
Instigating Conduct  Private person who gives official info of another’s misconduct of which official is ignorant, causes institution of subsequent proceedings as official may begin on his own initiative;
BUT info/accusation of criminal misconduct does not constitute procurement if left entirely to discretion to initiate proceedings;
Not merely calling police; At minimum subject to fine; Some loss of liberty; Filing a criminal complaint; Give evidence to press charges;
D must be BUT FOR cause of filing complaint; Not enough to just say that you suspect someone (if you don’t make up what happened);
Must be proximate legal cause of commencement of charges; 
Where D simply gives statement of fact & leaves decision to prosecute in hands of authorities, he is not instigating action;
(2) Without Probable Cause; 
Can change over time; Once realized trumped up - becomes malicious;
Probable Cause = Sufficiency of the evidence;
Procurer lacks reasonable grounds to believe D committed crime;
Must have reasonable belief in grounds of accusation;
Mistake of Fact: Reasonable grounds for belief that accused is guilty; If no honest belief, no PC; Reasonable mistake will NOT destroy PC;
If reasonable person would further investigate before instituting criminal proceedings, may have acted without PC;
Mistake of Law: Act without PC if they fail to consult an attorney before initiating charge;
Discharge = Lack of PC unless it was not on merits or based on testimony of accused at hearing; Abandonment by private prosecutor is evidence of lack of PC;
Advice of counsel is conclusive on issue of PC if advice is sought in good faith & is given after a full/fair disclosure of facts;
(3) Primarily for the purpose other than bringing an offender justice;
CL malice BUT insufficient to show that witness was grossly negligent; 
 (4) Proceedings terminated in accused’s favor;
Acquittal; Dismissal after hearing; Grand Jury refusal to indict; Voluntary withdrawal; Reversal after appeal;  On the merits;
Discharged at preliminary hearing; Refusal to indict by grand jury; Dismissal; Failure to prosecute for lack of evidence; Quashing indictment; NOT by indecisive termination/impossibility;
Must indicate accused’s innocence; 
(5) Some Jurisdictions need Special Damages;
(6) Damages;
Put back in the position but for the wrongful prosecution;
Injury  Reputation; Emotional trauma; Time; Attorney fees; Malice determines punitive damages; 

Immunities:
Judges acting within scope absolute immunity for officials acts; 
Prosecutors are granted immunities for initiating/prosecuting;
Law Enforcement are granted qualified (good faith) immunity for investigating & initiating criminal proceedings;
Witnesses “merely for lying”;
Jurors;
 Leaves: Anyone who procures the prosecution (Lawyers);

Special Defense  Procurer can assert guilt (Different burdens of proof); 

Texas Skaggs v. Graves
Graves worked at Skaggs was fired; Continued to purchase groceries; Wrote checks, but ex-husband depleted bank account; Skaggs manager filed a Report; Graves paid account BUT manager summoned police; She was charged; Skaggs prosecuted; Case was dismissed;
Valid claim for malicious prosecution; 
Terminated in favor of Graves; Abandonment – Graves could have procured a not guilty finding;
Absence of PC; Well-known person to D, checks were small, no cash obtained; Agreed to make restitution, did make restitution; Skaggs insisted on prosecution after learning restitution was made; No intent to defraud;
Malice: Lack of PC gives inference of malice; Skaggs insistence that prosecution continue after Graves had been released supports inference of malice;
Graves suffered substantial injury; 

WRONGFUL CIVIL SUIT
(1) D initiates or procures civil proceedings;
(2) Without probable cause;
PC refers to legal tenability;
(3) With malice;
Refers to subjective intent; 
Malice could implicate both the attorney & client;
(4) Proceedings terminated in current P’s favor;
Must be on the merits;
(5) Damages;
P must show special damages in a minority of jurisdictions;

Idea is not to sanction unless they are utterly meritless & filed with malice; 
Conflicting views among attorneys make it difficult;
Reasonable attorney standard;
Must dismiss once you realize claim has no merit;

Special Defense  Reliance on advice of counsel;

ABUSE OF PROCESS
Any person who misuses a particular legal process may be subject to tort;
Exercising power in an abusive way; Tormenting people with the process;
(1) Misuse of a legal process;
(2) Improper Motive (ulterior purpose);
Protects against person who may have grounds for instituting criminal charges/civil litigation but subsequently misuses particular legal process; 
Applies even if underlying claim has merit;
Must show suitor had primary purpose to use process for an end for which it was not designed; Must use process in way not proper in regular course of proceeding; 
Must be shown to have engaged in some irregularity/impropriety suggesting extortion, delay, or harassment; 
Harassing witnesses; discovery, subpoenas, attachment;
May be invoked when someone uses legal process to compel another to concede on matter not involved in litigation;

SLAPP: Strategic Litigation Against Public Participation; 
Tend to discourage public participation in the political process; 
Fast-tracked for early termination/easy dismissal;

Friedman v. Dozorc
Woman went to P (doctor) with gynecological problems; Surgical removal of kidney stone; Rare/Fatal blood disease led to her death after surgery; Brought malpractice action – dismissed; Ds from malpractice claim sue for negligence against lawyer;
Attorney does not owe an actionable duty to adverse party; Attorney who initiates civil action owes duty to his client; Not his client’s adversary or other 3rd parties affected by the action; Duty to adversary would create conflict of interest which would seriously hamper an effectiveness as counsel;
Abuse of Process: (1) Ulterior purpose; (2) Use of process improper in regular prosecution of proceeding; Commencement of action for malpractice is not an improper use of process; PC turns on whether attorney fulfilled duty to reasonably investigate facts/law; If attorney’s investigation discloses that claim is not tenable, then it is his obligation to discontinue the action;
Special Injury remains an essential element for Wrongful Civil Suit; Ps complaint does not allege special injury; Action may not be brought absent special injury;

So long as attorney does not abuse duty by prosecuting claim that reasonable lawyer would not regard as tenable or neglecting to investigate facts/law in making his determination to proceed, client’s adversary has no right to assert action against attorney if lawyer’s efforts prove unsuccessful;
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NOTE  Inference of malice from lack of PC should not be applied in legal malpractice suits to determine whether lawyer acted for improper purposes;
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