I. INTRODUCTION 
· Torts are wrongs (Latin tortious: twisted) 

· Tort law often defined by what it is not 

· Tort law is primarily state law & states don’t have to have the same law leading to a jurisdictional split 

· Tort law almost always about damages 

· Negligence heart of course & tort law 

Writ of Trespass (Trespassory Tort) 

· Used for what we now call intentional torts 

· Did not require proof of damages beyond proof of the tort itself – damages were/are “presumed” if the tort is proved 

Writ of Trespass on the Case (writ of case)
· Used for what we call negligence 

· Proof of damages proximate and factually caused by the defendant’s tort is required 
Tort Law’s Dominant Purposes – Purposes of Compensatory Damages 
1. Compensation 

a. Measured by what plaintiff has lost 

b. Goal is to put plaintiff back in position plaintiff would be in if tort had not occurred – to the extent we can with money 

2. Deterrence of Anti-Social (tortious/wrongful) conduct 

a. Specific deterrence – defendant being deterred 

b. General deterrence – deter others 

Components of Compensatory Damages (Personal Injuries): 

1. Lost wages or earning capacity 

2. Medical expenses 

3. Pain & suffering 

4. Special or particularized damages (limited; not 

fitting in any above categories – does not include attorney 

fees) 
*punitive damages: where defendant’s behavior/conduct was especially egregious (not common) 
· Plaintiff must prove damages past & future (can’t reopen same case if new/unexpected damages arise later)

· Damages must be proven to a “reasonable certainty” – can’t be speculative 

· Damages must be based on evidence; preponderance of evidence – more likely than not 

· Single lump sum  
Dillon v. Frazer (2009) 

· Trial court erred by not granting a new trial 

· Dillon sustained injuries while in the car with Frazer due to an accident.

· Dillon sued for damages but got too little compared to what he actually deserved.

· Jury decides issue of fact; Judge determines actual questions of law (which law applies) 

· If reasonable people can differ (fact), then jury decides 

· Neither jury nor trial judge based damages on evidence presented 

· Min. award should’ve been $30,000 but only gave $6,000

· Jury can’t award/determine damages based on prejudice, passion or speculation  
Almost all torts cases need to prove defendant was at FAULT 






*Can’t just say someone acted and you got hurt 
*Can only deter fault (anti-social) not actions 

Q: Do you agree with position in general? Or a you break it, you buy it system (you should still be liable)? 
A: If you held every person without fault, you’ll compensate victim but not deter bad behavior. Over-deterring activity hurts economy and makes people afraid of interacting with each other (the risk is too high). 

VanCamp v. McAfoos (1968) 
· Plaintiff filed complaint (factual allegations). Defendant filed motion to dismiss (cause of action not pleaded). No allegation of negligence, no allegation of fault, no allegation of intent. 

· Defendant a 3-year-old child was riding a tricycle and drove into plaintiff walking on a public sideway thereby causing injury to her Achilles tendon of one leg.

· Prima facie case: need to allege a claim, then prove it 

· Trial court granted motion to dismiss. Plaintiff appealed in 1) Ct of Appeals and 2) Supreme Court of the State (Iowa). 

· Plaintiff is trying to get liability without fault 

· Parents aren’t vicariously liable for the torts of their children (claim would be that parents negligently supervised their children) 

· No legal liability – no way to prove damages (no fault, no negligence, no intent ( no claim) 

· The court held that the plaintiff’s failure to plead a cause of action is sufficient ground for a granting of a motion to dismiss
Three Theories of Torts:
1. Intentional Tort 

2. Negligence 

3. Strict Liability 
II. INTENTIONAL TORTS 

a. Elements of prima facie cases 

i. Battery 
1. Intent 

2. Contact 

3. Resulting in harm or offense 
Snyder v. Turk (1993) *examines element 1 (intent) 
· Granted directed verdict – takes decision away from jury – court erred by taking this case away 

· Defendant grabbed plaintiff’s shoulder and pulled her face down while surgery was ongoing.

· Doctor grabbed nurse ( flag goes up because there is contact 
· Doctor denied intending to cause harm, but no requirement that defendant intended to harm, liability can be found if there was an intent to offend 

· Intent to make contact (single intent), intent for contact to be offensive or physically harmful (dual intent)
· Contact (grabbing the nurse)

· Harm or offense resulting from the contact 

· Offensive “to a reasonable sense of personal dignity” 

Cohen v. Smith (1995) *examines element 3 (resulting in harm/offense) 

· Trial court granted motion to dismiss – allegations in claim don’t add up to a prima facie case for battery

· Plaintiff was having a c section and was touched by defendant during the procedure

· she had earlier warned that her religious beliefs forbid that she be touched by a man.

· Appeals court reverses – intent to commit a harmful or offensive contact 

· Offensive “to a reasonable sense of personal dignity” 

· Dual Intent 

*In both Snyder and Cohen, there was no physical injury, so what kind of damages can you get? 

· Battery, Assault, False Imprisonment (Intentional Torts) – damages flow from the tort (presumed to flow from the tort) – if you are able to prove the prima facie case, then you don’t have to prove damages (entitled to at least $1) 

· Can recover without showing that the offensive touch caused her any damages 

· However, negligence claims need to prove damages. Why? Intentional torts are wrong, and tortfeasor needs to be held liable 

· Examples of contact: spitting, blowing smoke in a person’s face ( need something tangible 
· Light beams/sound waves are not contact (i.e. shining a flashlight in someone’s eyes is not contact) 
Battery 
· Intent to cause harmful or offensive contact 

· Intent means: purpose of causing a harmful contact or knowing that the consequences are substantially certain to result 

· Contact 

· Causing harm (physical harm) or offense (offensive to a reasonable person’s sense of dignity) 

Garratt v. Dailey (1955) *closer look at intent 
· 5-year-old child pulls chair out from under woman and causes serious injury 

· Bench trial – no jury 

· The court held that the trial court erred in thinking that intent has to be purposeful only.

· Issue: what level of intent is needed? 

· Intent means: purposefulness or knowing that the consequences are substantially certain to result (easier to prove substantial certainty) 

· Parental Liability 
· Parents aren’t vicariously liable for torts of their children 

· Negligent parental supervision – virtually impossible claim to win (too variable, no standard level of care) 

· General answer: no parental liability 

· Only if parent, themselves, is at fault (rare & hard to prove) 

· Or, if there is a statute 

· Single intent: intent to make contact 
· Dual intent: intent to make contact plus intent that the contact be harmful or offensive
Intent
Either: Purpose to intend to cause a harmful or offensive contact (usually leads to punitive damages), or knowing that intent to cause a harmful or offensive contact is substantially certain to occur
White v. Muniz (2000) 

· Issue: whether dual intent needed to be satisfied 

· Defendant (a mentally deficient person) slapped plaintiff across the face and plaintiff sued for battery.
· Dual intent is the law in Colorado 

· Insane person can be held liable (but harder to prove dual intent – that they intended to harm/offend) 

Wagner v. State (2005) 

· Plaintiff didn’t want to argue it was a battery, wanted to argue a negligence claim 

· Utah is a single intent state – only need to prove intent to touch 

· Ex. An unwanted kiss (∆ would get off if needed to prove dual intent) 

General rule for people with diminished capacity:

· Not immune, no insanity defense 

· Can be held liable for intentional tort (need to prove they had the requisite intent) 

· Mental infirmity factually goes to whether requisite intent was formed  
Single intent introduces consent element – over deters (don’t need to prove intent of bad contact) 

· Affirmative defense of consent will come into play 

· Showing you thought person consented (implied consent) 

· ∆ has burden of proof to prove affirmative defense 
· Transferred Intent 

· Intend tort to Person A, but commit the tort on Person B 

· Intend to commit one tort, but commit another tort 

· Serves the goals of compensatory damages 

Baska v. Scherzer (2007) 

· ∆ intended to hit someone else, but hit Plaintiff 
· intent was towards another person 
Reasons why lawyer might go for negligence instead of battery:

1. Insurance policies have intentional act exclusions 

a. Against public policy to protect people from their intentional acts 

b. Insurance covers negligence claims 

2. Statutes of limitations for intentional torts are often shorter 
Continued: INTENTIONAL TORTS 

a. Elements of prima facie cases 

i. Assault 
1. Intent 
2. To create reasonable apprehension of imminent harmful or offensive contact (contact that would be battery if completed) 
3. Causing such “apprehension”, i.e., Plaintiff is aware of imminent contact that would be battery if completed 
Intent 
Either: Purpose to create reasonable apprehension of imminent harmful or offensive contact, or knowing that reasonable apprehension of imminent harmful or offensive contact is substantially certain to occur 

Cullison v. Medley (1991) 

· Met a 16-year-old girl and invited her to his home for a soda 

· She and her family come to the Plaintiff’s home and verbally threatened him with bodily harm if he did not leave the girl alone 

· Her father was armed with a revolver – didn’t withdraw but kept his hand on the holster 

· Cullison experienced mental trauma and distress as a result of the incident and sued for assault 

· The court held that Assault is found where one intends to cause a reasonable apprehension of imminent harmful or offensive contact in another.
· It is a touching of the mind, if not the body, and as such, the damages which are recoverable are for mental trauma and distress
Reasonableness limitation – what a reasonable person would think  

Assault protects the interest of invasion of the mental state 

Apprehension: awareness of contact (necessary – has to be proved) 

Fear is not relevant – do not use fear as a synonym for apprehension 

· They were afraid can show that they were aware that harmful/offensive contact was imminent

· Shows he had reasonable apprehension of imminent harmful/offensive contact (Cullison v. Medley) 

Imminent: doesn’t have to be instantaneous, but no significant delay 

Can have assault and battery in same incident 

· See it coming – assault 

· Contact – battery 

· Ex. Pen gets thrown at you. You see it coming (assault - apprehension of imminent contact) and then the pen makes contact (battery). 

· Asleep = no assault – interest protected by the tort has not been invaded 

· Words offering choice of tortious conduct = still assault 

· Ex. “Give me your wallet, or I’ll beat you up.”  

· Words alone – plaintiff must reasonably apprehend an immediate touching that in most cases words alone will not suffice to create such an apprehension 
ii. False Imprisonment 
1. Intent to confine 
a. Intent definition: Purpose to confine or knowing that confinement is substantially certain to occur 
2. Confinement 
3. P is aware of confinement, or physically harmed by confinement 
Occurs when a person confines another intentionally without lawful privilege and against his consent within a limited area for any appreciable time, however short

· Generally: plaintiff must have been aware of confinement at the time 

Interest being invaded: protecting primarily a mental state ( perception that you can’t move around (more like assault) 

McCann v. Wal-Mart (2000) 

· 2 Walmart employees stepped out in front of the McCann’s
 blocking their path to exit.

· One of the children was suspected of shoplifting there previously and was not allowed in the store.

· The McCann’s were asked to go somewhere and that the police was being called.

· They were kept at the store for a little over an hour

· Reasonable belief there is confinement 

· No reasonable reason why they didn’t let the kid go to the bathroom 

· Need to consider all of the facts 

· Wal-Mart read the text too literally and took it out of context 

· Torts: state substantive law that applies to the claim is the state where the injury occurred (Erie Doctrine) 

· Confinement for any appreciable amount of time 

· Look at degree to which interest was invaded 
iii. Torts to property 
a. Trespass to Land
1. Plaintiff must have ownership or possessory interest (renting/using with owner’s permission) in land 
2. Intent to enter or stay on the land 
a. Intent definition: Purpose to enter or stay on land, or knowing that entering/staying on land is substantially certain to occur 
3. Tangible entry/staying on land 
4. Interference with Plaintiff’s right of exclusive possession 
Interest: protecting an interest in exclusive right/possession to land 

Don’t have to know land belongs to someone else ( favors property owners 

· Even under mistaken belief that it’s your land 

· Property owner interest protected even at the expense of an innocent mistake 

Hypo: Throwing shoe at cat sitting on fence 

1. ( - Plaintiff has ownership

2. ? – Intent 

3. ( - Shoe lands on property (tangible entry) 

4. ( - minor, but it is an interference 

· Plaintiff will argue: Defendant didn’t have the purpose to enter/stay on land, but he should have had the knowledge that by throwing the show it was substantially certain to enter the land (subjective) 
b. Conversion of Chattels (intent is very similar to intent for trespass to property) 
1. Intent to exercise dominion over a chattel (an item of personal property) 
2. Exercise of “substantial dominion” (examples: destruction or sale of item) 
3. Over property that in fact belongs to Plaintiff  
Doesn’t have to intend anything bad (like single intent for battery) 

Conversion amounts to (usually) theft 


Ex. Burning someone else’s book – though it belonged to you

· Accomplished conversion 

· Standard remedy: a “forced sale” ( defendant owes plaintiff the fair market value of the chattel at the time of conversion

· Another possible remedy: return of the chattel  

Conversion – treating an item as if it were your own

Dominion – some act that shows defendant is treating item as his own  

· Prove through circumstantial evidence:

· Destroying item 

· Selling item to someone else/giving it away 

Factors important in figuring out substantial dominion:

· Extent and duration of control;

· Defendant’s intent to assert a right to the property; 

· Defendant’s good faith; 

· The harm done; and 

· Expense or inconvenience caused 
If defendant steals property of another and then sells it, then both people are converters of the property 

· Plaintiff can go after either or both of the people (person who stole and person who bought) 

· Bona fide purchaser (good faith) is still held liable 

c. Trespass of Chattels 
1. Intent to exercise dominion over a chattel (an item of personal property) (same as conversion) 
2. Exercise of dominion, but less “substantial” (difference from conversion)  
3. Over property that in fact belongs to Plaintiff (same as conversion)
Older standard of remedy: fair rental value 

Also, possible: return of the chattel and money for damage done to the chattel 

· Junk/spam email = trespass to chattels (need to show actual damage was done to the chattel) 
a. Defenses to intentional torts – privileges 

i. Self-defense and defense of others

ii. Defense and repossession of property

iii. Arrest and detention (merchant’s privilege to detain) 

iv. Discipline

v. Consent* (sometimes a defense) 

vi. Necessity 

vii. [Statute of limitations] 

1. Self-Defense and Defense of Others
1. Reasonable belief by defendant that force is needed to defend against plaintiff

2. Reasonable amount/type of force 

a. Doctrine of Rough Equivalence 

i. Force apparently coming at defendant = Force used by defendant 
Common Law Rule:

· Defendant reasonably believes “force” is needed (because of the apparent threat of battery, assault or false imprisonment)
· Degree/amount of force is reasonable 
· Doctrine of Rough Equivalence 
· Amount of force apparently coming at you ( amount of force you use in defense 

Purpose of Self-Defense: 

· Designed to prevent harm – it is not supposed to authorize escalation or violence (limited form of self-help) 

Defense of others: can defend others on same basis as defending themselves 

( risk of error is greater when defending a third person (need to hesitate or will be held liable if you are wrong) 

Affirmative defense – defendant has burden of pleading and proving the defense ( burden of proving each element in defense 

Privileges: do not attack the prima facie case; there’s a reason that justifies the way the defendant acted 

Grimes v. Saban (2014) 

· potential first battery: Saban pushing Grimes away

· Battery: Grimes grabs Saban by the throat 

· Trial court granted summary judgment for Saban using privilege for self-defense 

· Court finds material facts in dispute ( jury needs to resolve these facts (disputed facts in deposition testimony) 

· Court saying Grimes’ version creates an issue for a jury (reasonable people can differ) 

· Alabama: stand your ground statute (unabashedly pro-defendant): privileges no duty to retreat, the right to stand his/her ground 

Touchet v. Hampton 

· Fired employee leaving threatening voicemails 

· Former employer confronts Touchet and punches him 

· Touchet sued for battery ( Hampton said self-defense 

· Every time you hit someone = battery (ex. 20 hits = 20 batteries ( need to analyze each one)

· Privilege need to look at each action to see if it applies 

· Not an excuse for escalation 

· Each unprivileged act is tortious 

Mistake: what if you break someone’s arm mistakenly think getting attacked by a friend? 

Prima facie case for battery: Yes 

Intent: Yes 

Self-defense: ?

· Jury question 

· Need to analyze what cuts in favor and cuts against the defendant on the defense 

· Analyze each act (how much force used, was it necessary, was it privileged) 

2. Defense and Repossession of Property 
1. Reasonable belief by defendant “force” is need to protect defendant’s property 

2. Reasonable amount/type of force  

a. In common law, could not use deadly force to defend/protect property 

b. Doctrine of Rough Equivalence 

i. Force apparently coming at defendant = Force used by defendant 
Katko v. Briney (1971)

Rule: amount of force is not reasonable under these circumstances 
· Defendant set-up a shotgun trap because his property was continuously broken into
· Criminal = plaintiff suing for battery 

· Brineys intended to prevent unlawful entry to burglar ( intended to assault (scare intruders)

· Intended an assault and committed a battery (transferred intent) 

· Problem is with the reasonable amount/type of force 

· No threat of bodily harm to another person (unoccupied home)

· Are these equivalent?


· Threat to property = use of shotgun 

· The court says no – can’t use greater amount of force than the force coming at defendant 

Not privileged to commit an intentional tort just because they’re a criminal. 

Brown v. Martinez (1961) 

· Plaintiff = boy stealing watermelons

· Defendant = farmer who shot him 

· Intentional Tort = battery 

· Dual Transferred Intent 

· Intended to commit an assault but committed a battery 

· Intended to commit an assault at two other boys, but committed battery on the plaintiff 

· Cannot use deadly force for trespass to property 

· Would this be privileged?

· Trespass/theft of melons = Assault: threat of force 

· Court says there is no reason to shoot someone running away with watermelon (minor offense) 

· Don’t privilege that; call law enforcement 

· Can’t shoot your gun to protect your property from trespassers ( escalation 

If someone steals something can you use force to recapture? 

· Allowed to use reasonable amount of force if it is in “hot/fresh pursuit” (jury question) 

· If pursuit goes cold, then privilege stops – need to call police (no self-help) 
3. “Merchant’s Privilege” to detain (private arrest and detention) 

Defendant must prove: 

1. Reasonable belief that detention is needed (i.e. reasonable belief that plaintiff has taken goods) 

2. Reasonable amount and type of force (reasonable time and manner of detention) 

· Defendant subjectively believes plaintiff has taken goods and a reasonable person would have same belief based on the facts (protects shopkeeper if mistaken) 

Gortarez v. Smitty’s Super Valu, Inc. 

1) Same as above - (
2) (Added by Arizona statute) For the purpose of investigating/summoning police 
a. No evidence of either questioning or summoning of officers 
3) Same as above 
a. Didn’t ask them to remain, no questioning about if they had the vaporizer, put him in a chokehold 
· Court says wrong for trial court to grant directed verdict – should be left to a jury to because “as a matter of law” reasonable people can differ 
Discipline 

· Parent given a privilege to discipline his/her own child 

1. Reasonable belief that discipline is needed 

2. Reasonable amount and type of force used to discipline 

*Defenses: turn on reasonableness and turns into a jury issue




4. Special Case of Consent

· Berwyn v. Austin 
· Alleging battery:

· 1) Intent to inflict a harmful or offensive contact 

· Dual Intent: a) intent to make contact and b) intent to harm or offend 

· Single Intent: Intent to make contact 

· ( 2) Contact 

· ( 3) Physical harm or offense 

· Single intent is satisfied because Austin kisses and caressed her neck 

· Dual intent: B (intent to harm or offend) is missing 

· Single intent state = prima facie case of battery 

· Dual intent state = prima facie case of battery not established 

· Fact of consent makes you conclude there is no intent 

· Commit intentional tort liable for all consequences, whether they are foreseeable or not 

· Single intent ( consent (can be expressed or implied): defense argued by defendant 

· If established, then defendant wins – no liability for battery 
· Reasonable belief by the defendant that plaintiff consented 

· State of mind/reasonable belief of the defendant that plaintiff was agreeing to this 

· Defendant can act on reasonable appearance of consent 

· Objectively believed that plaintiff was not objecting 

· Consent is to the act, no need to consent to consequences (standard rule) 

· Once you consent to the act, then you consent to the consequences 

· If defendant goes beyond consent given, then he is liable (exceeds consent) ( once scope of consent is conceded, consent ends 

· Consent must be voluntary (can’t be coerced) 

· Capacity to consent (age, etc.)

· Need to know the nature of what they are consenting to 

· Plaintiff can revoke consent at any time by communicating the revocation to the defendant 
5. Public and Private Necessity 

Difference from other defenses: not defending against plaintiff’s actions 

Public Necessity (defense to trespass, conversion) 

1. Defendant reasonably believes that there is an imminent threat to the public that causes the need or action (reasonable belief that force is necessary) 
2. There is in fact some emergency 

3. Defendant must act reasonably – reasonable amount and kind of “force” 

*Public threat, public interest ( an individual could use it 

Surocco v. Geary (1853)

· Plaintiff’s complaint: if you hadn’t blown up house then could’ve gotten more items out of the house 

· Trespass to property, conversion to property (possible intentional torts) 

· Defendant is completely privileged to inflict harm on innocent plaintiff (fire chief)

· Emergency that threatens large community and defendant acts reasonably in good faith to protect public, then defendant is given complete defense against intentional torts claims 

· Avert imminent disaster (Restatement of Torts) The policy is that the court wants to prevent hesitation when performing a public good.
· Private Property can’t be taken without compensation ( state takings clause (state constitution) – not tort law, constitutional law 

· Note 5 (pg.84) – Customer Co. v. City of Sacramento (1995): police destruction because criminal ran into liquor store; court held it was not a taking under CA constitution = no recovery 

· Policy:

· Don’t want people to hesitate during an emergency – would have to get permission; deter public safety officers from acting swiftly 

Private Necessity – Private interest threat 

1. Defendant arguing that defendant “had to” damage, use, destroy plaintiff’s property to save or protect his own 

a. Very limited privilege 

· Privilege protects defendant from a claim of “technical” trespass (trespass where no harm or damage is done to plaintiff’s property)

· Where harm/damage is done, privilege ends = defendant is liable for that damage 

Ploof v. Putnam ( privilege to defend property in face of trespasses is lost to superior privilege of necessity



   ( have a right to go on/use property to protect your own 

Vincent v. Lake Erie Transportation Co. (1910) (trespass case) 

· Ship stays docked because of a storm (captain acted reasonably) 

· In Ploof, no liability, but no damage was done to the dock 

· Privilege to commit a technical trespass, but limited – can’t damage/destroy property to protect one’s own 

· Dissent: two innocent parties, loss should stay with dock owner, plaintiff shouldn’t have to pay because didn’t do anything wrong 
III. LIABILITY FOR NEGLIGENTLY CAUSED HARMS 

a. Theory of Negligence 

· Intentional torts 

· Negligence 

· Strict liability 
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Negligence

· Looking at nature of the conduct; not the defendant’s state of mind 

· State of mind is not relevant ( not looking at intent, looking at conduct 

· Don’t want to punish accidents (over-deterrence, hurts economy)

· Conduct that is unreasonably risky from the perspective of a prudent, fictitious person in similar situation ( reasonable person would have foreseen harm 



causing 



Elements of Negligence: 

[Plaintiff must prove all elements by preponderance of the evidence] 

1. Duty [law]

2. Breach of Duty [fact – jury] 

3. Actual Harm 
4. Factual Cause [fact]  

5. Scope of Liability [fact]
Question of Law: 
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Duty:

Default standard of care: Reasonable and prudent person under the same or similar circumstances (RPP/SSC) “ordinary care” 
*Judge sets the standard of care 
· “External” Circumstances

· Dangerous instrumentality?       

· Emergency?

· “Internal” Circumstances 

· Physical disability? ( taken into account 

· Mental/intellectual disability? ( not taken into account 

· Superior training/knowledge taken into account; special training needs to have a nexus with the incident 

Other standards of care:

· Children (the “child” standard of care)

· Children are held to the standard of a reasonable and prudent child with similar

· Age, 

· Mental capacity (intelligence), and 

· Experience 

· Negligence Per Se 

· When a “non-tort” statute sets the standard of care 

· Type of harm, class of persons test 

· Need to prove type of harm protected is type of harm that occurred and class of persons protected by statute was affected 
Default standard of care: 
Stewart v. Motts (1995) 

Plaintiff, Jonathon Stewart, stopped at Defendant, Martin Mott’s auto repair shop and offered assistance to the defendant in repairing an automobile fuel tank. In an effort to start and move the car with the gasoline tank unattached, the plaintiff suggested and then proceeded to pour gasoline into the carburetor. The defendant was to turn the ignition key at a given moment. The result was that the car backfired and caused an explosion that resulted in plaintiff suffering severe burns to his upper body.
· Plaintiff appealing jury instruction given ( should’ve been a higher standard of care (handling gasoline) 

· Wanted the fact that gas is dangerous to change standard of care (affects breach of duty) 

· Level of care required to meet the standard changes 
Does an emergency change the standard of care? ( Posas v. Horton (2010) 
· Posas was driving her car when a woman pushing a stroller began to cross the street in the middle of traffic, directly in front of her car. 
· Posas stopped suddenly to avoid hitting the jaywalking pedestrian. 
· Horton was driving immediately behind Posas and hit the rear of her car. 
· Horton was three to four feet behind Posas’ vehicle right before the accident occurred, and she did not see the pedestrian cross in front of Posas.
· Can’t create the emergency ( Horton was following too close behind 

· Standard of care doesn’t change – factual emergency, handling dangerous instrumentalities goes into “same or similar circumstances” 
Physical impairment/disabilities 
· Standard of care is the reasonable and prudent person with the same physical disabilities (takes into account own physical disabilities) 

· Example: blind person not held to the same standard of care as a sighted person 

· Only relevant where defendant has a physical disability relevant to what happened 

· Not held liable for negligence merely because disability 


· Cannot disregard physical disabilities ( need to take them into account of how they act 

Shepherd v. Gardner Wholsesale, Inc. (1972)

· Plaintiff had cataracts and tripped over raised concrete slab 

· Plaintiff’s argument: Defendant owed pedestrians like her a duty 

· Defendant’s argument: you were negligent for your own safety 

· Court: person with impaired vision is not required to see what a person with normal vision can see 

· Would a person with eyesight that bad walk in a manner like the plaintiff did? 

Sudden incapacitation 

· Should a reasonable person have seen that incapacitation (aka knowing you have heart problems) 

Mental Disability 

· A person can be liable for intentional tort even with mental disability/infirmity 

· Did this person form the requisite level/form of intent? 

· What’s on person’s mind is not relevant for negligence 
· Rationale: 
· Tailor-making standard for any person with mental disability 

· Given a different standard of care (people with mental disabilities) 

Creasy v. Rusk (2000) 

· Mental infirmity is not taken into account 
· Real reason: want to treat people with mental disabilities just like everyone else – live in the world, engage in the world like everyone else 

· This case: mental patient doesn’t owe duty of care to caregiver (assumption of risk) 
Hill v. Sparks (1976) 

Take into account someone’s superior knowledge/training 

Reasonable person standard with same level of training/experience/knowledge – Why? 

· Because they would use it 

· Setting up standard for jury to determine if they breached the duty 

Child standard of care: 
Policy:

· Let children be children

· Learn for themselves 

· Better not to do anything – if they get penalized 

Look for someone engaged in child-ish activity; usually doesn’t pass 15/16 

Exceptions:

· When child is using a dangerous instrumentality, then held to same standard of conduct as an adult 

Stevens v. Veenstra (1998) 

· Child standard of care might apply ( look for exceptions 

· When child is using a dangerous instrumentality, then held to same standard of conduct as an adult 
· If a minor engages in adult activity that is dangerous, then he is charged with the same standard as adults 
Negligence per se: (negligence in itself) 
· Non-tort statutes and ordinances 
· Seems to set-up standard of care but doesn’t address damages (liability); doesn’t set-up tort recovery
· Statute comes into evidence only if: 
· Type of harm and 
· Class of persons tests are met 
· Plaintiff argues that type of harm that occurred was the type of harm the statute was designed to protect against 
· Plaintiff argues that class of persons plaintiff is in is the same class that the statute is designed to protect 
· Plaintiff: argues more broad 
· Defense: argues more specific 
· Majority: “negligence per se” – statute supplants RPP/SSC standard 
· Minority: “negligence per se” – statute does not supplant RPP/SSC, it’s just “evidence” for the jury to consider on breach 
· CA: rebuttable presumption – statute applies, then what effect does it have 
· Unexcused violation of non-tort statute where statute protects type of harm occurred and class of persons plaintiff was in = negligence per se 
· Child standard trumps negligence per se 
Marshall v. Southern Railway Co. (1950) 

· Distinguished by Chaffin 
Chaffin v. Brame (1951)

· Standard of care instruction should be given very generally ( don’t tell jury how judge thinks a reasonable person would act 

· Jury decides if there is a breach of duty
Martin v. Herzog

· When a statute applies, it supplants the RPP/SSC standard 
· Unexcused violation of a statute is negligence per se
· Statutory language sets up standard 
· Making question of breach: did their conduct violate the statute? 

O’Guin v. Bingham County (2005) 

· Criminal statute: unlawful to not block landfill 

· Sets up standard of care ( needed to have attendant on duty or fence/block off landfill 

· Protection of human health ( includes injury/death to people on the grounds 
Getchell v. Lodge (2003) 

· Defendant can come up with an excuse if the statute fulfills test (type of harm, class of persons) 
· Here, emergency exception applied ( avoiding moose in her lane and skids across center line 
· Conduct not negligent because of emergency 

· Judge instructed jury about the statute and gave them list of excuses 

· p. 120 Note 2: Third Restatement list of excuses 

· The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation; 

· The actor exercises reasonable care in attempting to comply with the statute;

· The actor neither knows nor should know of the factual circumstances that render the statute applicable;

· The actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or 

· The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than would noncompliance 

· Excuses for Spring 2012 Midterm:

· Incapacity 

· Impossibility 

· Emergency 

· Ignorance of fact (not knowing or having reason to know of the occasion for compliance) 
 Breach: [jury question] 
· Point to conduct and that it fell below standard of care 

· Engaging in conduct that a reasonable person would not have engaged in similar circumstances ( would have foreseen risks; would avoid taking such risks 

· Unreasonably risky behavior = breach of duty of care 

· Negligence attempts to punish people who take unreasonable risks 

· Would a reasonable person under those circumstances foresee that a harm could/would occur 

· Breach of duty – negligent conduct 

· Conduct that falls below the standard of care 

· What alternative conduct

· Would a reasonable and prudent person have engaged in, under the circumstances at the time of the incident? 

· Was there a foreseeable risk of some kind of harm 

· Plaintiff must identify alternative conduct that would have been safer, and that would have avoided the harm 

· i.e. if the alternative conduct had happened, the harm would not have occurred 
Pipher v. Parsell (2007) 

Pipher, Parsell and Beisel (another defendant) were traveling south on a Delaware road in Parsell’s pickup truck. All three were sitting in the front seat. Parsell was driving, Pipher was sitting in the middle, and Beisel was in the passenger seat next to the door. They were all 16-years-old at the time. As they were traveling at 55 mph, Beisel unexpectedly grabbed the steering wheel causing the truck to veer off onto the shoulder of the road. Thirty seconds later, Beisel again yanked the steering wheel, causing Parsell’s truck to leave the roadway, slide down an embankment and strike a tree. Pipher was injured. Pipher felt that Beisel grabbed the steering wheel a second time because Parsell just laughed it off the first time.

· Foreseeability of harm should have gone to the jury 
· When actions of a passenger interfere with the driver’s safe operation of the car are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty 

· Alternate conduct has to be safer 

· Perspective at the time event occurred; not 20/20 hindsight 

Limones v. School District of Lee County (2015) 

Limones (15-year-old) collapsed during a high school soccer game. Busatta (the coach) ran onto the field to check the player. Busatta was certified in the use of an AED and yelled for one. It was located at the game facility located at the end of the soccer field, but it was never brought on the field to Busatta to assist in reviving Limones. Emergency responders revived Limones 26 minutes after his initial collapse. Limones survived, but he suffered a severe brain injury due to lack of oxygen over the time delay involved. He now remains in a nearly persistent vegetative state that will require full-time care for the remainder of his life.

· Error made by lower courts was framing duty issue too narrowly/stating the standard too narrowly 

· Duty = RPP/SSC

· Decide using the totality of the circumstances if the defendants breached that duty 

Indiana Consolidated Insurance Co. v. Mathew (1980)

Mathew decided to mow his lawn and his brother’s lawn. He went to his brother’s garage where the lawnmower was. He filled it with gasoline and went back to his house for twenty minutes. When he returned, he noticed a flame. He couldn’t extinguish it so he called the fire department, and the garage was totally engulfed in flames.

· Standard = RPP/SSC

· Trial court said there was no evidence of negligence 

· Plaintiff suggested three acts/conduct that fell below the standard:

· Filling the gas tank 

· Starting mower inside the garage

· Failing to push the burning mower out of the garage 

· Reasonable people start lawn mowers in their garages all the time; heavy-difficult to move lawn mower out of the garage (don’t take on burden unless you foresee a risk) 

· Risk of fire was so low from a RPP at the time – wouldn’t have started it outside of garage 

· Weigh:

· Foreseeable/likelihood of injury v. cost of alternative conduct 

· Risk of injury to yourself is graver ( could explode if you tried to push it outside 

· Looking at magnitude of harm if you push lawn mower 

· TSA case: no breach of duty 

· Reasonable/foreseeability – what you know has happened in the past 

· Didn’t go there because telling government to spend millions of dollars on chairs based on little/no evidence 

· Judging breach of duty based on evidence, not just predictions/presumptions 

Stinnett v. Buchele (1980) 

Buchele is a practicing physician who hired Stinnett as a farm laborer. Stinnett was severely injured when he fell from the roof while applying the coating with a paint roller. Stinnett urges that Buchele was negligent for failing to comply with occupational and health regulations, and for failing to provide a safe place to work.

· RPP/SSC with defendant’s knowledge 

· No great risk of falling off the roof

· Doctor knew he had experience, so assumed they would know what they’re doing 

· Plaintiff can take care of himself 

· Defendant not breaching a duty where he reasonably believed plaintiff could take care of himself 

United States v. Carroll Towing Co. 
· Bargee was not onboard – Is this negligence? 

· 3 variables:

· Probability of harm occurring (P)

· Gravity of harm if it occurs [foreseeability of harm] (L) 

· Burden/cost of safer alternative conduct (B) 

· Negligence occurs where: B < PL and the actor fails to engage in the alternative conduct (“B) 

· B = burden or cost of alternative conduct 

· P = probability of harm occurring 

· L = (liability) foreseeable magnitude of the harm resulting from the negligent conduct 
· P. 145 – when multiple parties are found liable how do you allocate damages? 

· Comparative fault ( contributory negligence; allocate negligence/fault to each party, even the plaintiff 

· 1) plaintiff proves prima facie case against the defendant 

· 2) if jury finds defendant is liable, then turn to affirmative defenses 

· 3) if plaintiff was contributorily negligent, then fix percentages of responsibility 

· Jury must find liability first, then fix compensatory damages (not influenced at all by number of defendants). 

· If both defendants are found liable, jury must allocate those damages. 

· How this occurs depends on what state this is in. 

· 1) Jury fixes percentages of “negligence,” or “fault,” or “responsibility,” depending on the state. 

· 2) Then: what the judgment is against each defendant depends on what state this is in: 

· a) Joint and several liability or 

· b) Several (separate) liability only 

· Joint and Several Liability

· Plaintiff enforces judgment against defendant; can choose which defendant to enforce the damages on 

· Defendant has a contribution action against fellow defendant(s) 

· Jist: defendant gets short end of stick in joint and several liability jx. 

· Several Liability 

· Jist: plaintiff gets short end of stick in several liability jx. 

· CA = partial system of both [economic damages (medical costs) = joint and several, pain and suffering = several only] 

Thoma v. Cracker Barrel (1995) 

After eating breakfast, Thoma took three or four steps away from her table and fell. She noticed an area 1 foot by 2 feet containing drops of clear liquid. She claims to have slipped on this liquid. She was in the restaurant about 30 minutes before her accident and during this time saw no one drop anything on the floor in the area where she fell.

· Jury allowed to draw inferences from the evidence – enough proof to draw reasonable inferences from the facts 

· Plaintiff must show:

· Owner created dangerous condition 

· Defendant had actual/constructive knowledge of a dangerous condition 

· Circumstantial evidence ( leads to inferences 

· Inferences:

· Employee spilled liquid 

· Someone else spilled liquid, but employee should’ve noticed and cleaned it
· Res Ipsa Loquitor: “the thing speaks for itself” [indirect proof of breach of duty] 
· When plaintiff wants jury to draw inference absent facts (negative facts) 

· Jury [trier of fact] allowed to draw inferences from facts believed to be proven true 

· Permissible inferences where jury has very little facts 

· Allows a plaintiff not to lose as a matter of law 

· Byrne v. Boadle (1863)
· Plaintiff was walking on a sidewalk when a barrel of flour fell on him 

· Used res ipsa loquitor ( the mere fact of the accident having occurred is evidence of negligence 

· Defendant must have been negligent; accident spoke for itself 

· Don’t know what the defendant did
· Duty to take care of barrels to make sure they don’t roll out of warehouse 

· A barrel could not roll out without some negligence 

· Ordinarily barrels don’t roll out of warehouse without negligence 

· 3 Approaches to Res Ipsa Loquitor 

· Plaintiff must show: 

	Traditional Rule
	Second Restatement

[majority rule in states]
	Third Restatement

	1. Accident is of a kind that ordinarily does not occur without negligence (negligent conduct)
	1. Same 
	Negligence can be inferred when: 

Accident causing harm is of a type that ordinarily happens as a result of the negligence of a class of actors of which the defendant is a member 

	2. Instrumentality that injured plaintiff was under defendant’s “exclusive control” 
	2. Other responsible causes are sufficiently eliminated by the evidence 
	

	3. Injured person did not contribute to the injury 
	3. Indicated negligence is within scope of defendant’s duty to plaintiff 
	


· If res ipsa loquitor applies, it guarantees the plaintiff will not lose as a matter of law 

· Can’t use res ipsa loquitor every time a plaintiff doesn’t know what happened 

· Only for unusual cases 

· Runaway elevator cases = res ipsa loquitor

· An injured person can contribute/be negligent and still recover 

· Standard slip and fall cases are never res ipsa cases 

· Only applies when plaintiff cannot identify what defendant did that went wrong
· Plaintiff can know what happened 

Warren v. Jeffries (1965) 
· Res ipsa loquitor cannot be used if there is a way to get evidence on what happened 

· Does not substitute for researching/investigating what happened 
Actual harm: 

· Damages are never presumed in negligence cases ( need to be proved 

· No nominal damages in negligent case 

· What counts as legally cognizable harm?

· Physical injury to person and property 

· Emotional/psychological harm 

· Purely economic harm = NO (lost profits) 

Factual Cause: 

· “But For” causation or “Substantial Factor” test alternative 
· But for the defendant’s negligent conduct this would not have occurred 
· 1. Use “but for” causation (default test) 
· 2. Apply “substantial factor” test only in cases where more than one defendant was acting negligently and the “but for” test doesn’t work 
Hale v. Ostrow (2005) 

· Claim against landowner: allowing the bushes to overgrow and block the sidewalk caused her to fall and injure herself 
· Needs to prove that the Ostrows owed her a duty ( landowner owes a duty to people walking on adjacent land 

· Reasonable people could differ as to whether or not she would have tripped if the bushes were trimmed (“but for” test) 
Salinetro v. Nystrom (1977) 

· Factual cause was not established 

· Plaintiff claimed the factual cause was the doctor failing to ask if she was pregnant 

· However, everything would have proceeded the same way if the doctor had asked ( the omission was not the factual cause of her injury 

Jordan v. Jordan (1979) 

· Accidentally runs over her husband 
· Negligence was failure to look in rearview mirror 

· No factual cause because even if she had looked in the rearview mirror she would not have seen him anyways 

Landers v. East Texas Salt Water Disposal Co. (1952) 

· Problem: can’t tell who’s oil spill caused what damage on plaintiff’s property 

· If you use the “but for” test then they both escape liability 

· Sun Oil if they hadn’t acted negligently would fish have died anyways? ( Yes (same argument for East Texas) 

· Substantial factor test prevented both defendants from escaping liability 

Summers v. Tice (1948) 
· Defendant can only be liable for the harms he actually caused 

· Here, both defendants shot in the direction of the plaintiff, but only one hit him 

· We can’t tell which one shot and hit the plaintiff

· Not a res ipsa loquitor case because we know what defendants did, just don’t know which one did what 

· 1 defendant’s shot blinded plaintiff 

· 1 defendant’s shot prevented plaintiff from proving who blinded him 

· Both are held negligent because plaintiff needs to get compensation for injuries 

· Note: if there were 7 shooters, then the court would limit the liability being spread 

· Notion of justice ( haven’t achieved justice if apply but for test and letting negligent actor to go free of liability 

Scope of Liability/Proximate Cause: 

· Scope of the risk(s) created by the negligent conduct and type of harm & class of persons (“foreseeable plaintiff”) 
· Type of harm: whether the type of harm that occurred was a type of harm foreseeable as being risked by this negligent conduct 

· Class of persons: plaintiff has to be within class of persons foreseeably risked by that breach of duty 

Thompson v. Kaczinski (2009) 

· Trampoline ends up in road and damages his car 

· 1. Duty ( yes (RPP/SSC) owe a duty to everyone; [in a Palsgraf jurisdiction a driver would be a foreseeable plaintiff] 
· 2. Breach – What would alternative conduct have been? 

· Proximate Cause:

· Fulfills class of persons test 

· Type of harm would be reasonably foreseeable 

· Therefore, it should have gone to the jury because reasonable people could differ 

Palsgraf v. Long Island Railroad Co. (1928) 
· Plaintiff standing on platform after buying ticket 

· Defendant helped push a man carrying a package onto a train

· The package fell and exploded because it contained fireworks

· The shock of the explosion caused scales at the other end of the platform to fall on the plaintiff 

· Cardozo said she was not a foreseeable plaintiff and there was no duty ( reversed the judgment even though the jury made the judgment 

· Dissent [Andrews]: should’ve been left to the jury; would’ve just affirmed jury decision and owe a duty to the entire world 

Spring 2018 Semester 

Negligence Prima Facie case: 
1. Duty (Law) 

· Existence 
· Standard of care 

2. Breach of Duty (Fact) 

3. Actual Harm 

· Measurement of damages = fact 

· Categorically – question of law 
4. Factual Cause (Fact) 

5. Proximate Cause (Fact) 

· 1) P must be in a class of persons reasonably foreseeably risked by D’s negligent conduct and 

· 2) The type of harm P suffered must be a type of harm that would reasonably foreseeably occur as a result of defendant’s negligent conduct 

· Precise manner of harm need not be foreseeable (Hughes & Doughty) 
Proximate Cause 

· Liability is limited by “Risk Rule” 

· Liability is limited to types of harms reasonably and foreseeably risked by defendant’s conduct 

· Liability is limited to those P’s who are in a class of persons foreseeably risked by the defendant’s negligent conduct 

· Limitation on liability because defendant is only liable for foreseeable types of harm 

· Without proximate cause there would be unlimited liability and over deterrence [only making people pay when they take unreasonable risks] 
p. 211 Wagon Mound: oil spilled onto the docks and water which ignited in flames 

· Based on expert testimony, fire was unforeseeable type of harm [no liability for the fire] 

· Negligent act for spilling oil = factual cause (but for) [oil fouling the docks is a foreseeable type of harm] 

p. 212 Cardozo: duty owed only to foreseeable plaintiffs ( morphed into a question of law so he could overturn it [Andrews = question of fact (proximate cause)] 
p. 217 Mellon Mortgage: claim against parking lot 

· Draw a line by proximity in nearness of time and space 

· Don’t look at precise manner of harm ( details would make it unforeseeable 

p. 219 Wagner v. International Railway – Rescue Doctrine
· A rescuer can generally recover against defendant by negligently creating a situation where a person needs to be rescued 

· As a matter of law, rescuer is not an unforeseeable plaintiff 

· Proximate cause about policy, not logic ( want to encourage rescue and allows injured rescuer to recover (socially desirable) 

Hughes v. Lord Advocate ( precise manner of harm need not be foreseeable 
Explosion in uncovered and open manhole severely burned a boy. The boy climbed into the manhole and dropped a lamp. It was caused by a known source of danger, but it behaved in an unpredictable way by causing an explosion. 
· The exact way/manner (precise manner of harm) does not matter as long as the type of harm is foreseeable then the defendant is liable 

· The extent of harm does not need to be foreseeable 

· The exact way it happens does not need to be foreseeable 

· Defendant remains liable if type of harm is reasonably foreseeable even if the manner is not 

· Explosion is only one way in which burning can be caused 

Doughty v. Turner Manufacturing Co., Ltd.

Negligently allowed lid to fall into vat of liquid that caused the harm. 

· Plaintiff in class of person foreseeably risked (standing right by the vat) 

· No liability because Hughes shouldn’t be extended so far 

· Defense is trying to narrow the type of harm so it is not foreseeable (defendant arguing foreseeable type of harm is splashing not chemical reaction explosion) – court agreed with this 

· In Hughes – plaintiff argued for broader type of harm (burning), so it didn’t matter that it happened in an unforeseeable way 

· Characterizing type of harm as manner of harm 
Hammerstein v. Jean Development West

Old man suffering from diabetes. Twisted his ankle and got a blister when had to walk down stairs of hotel during faulty fire alarm. 

· Thin Skull Rule: the extent of harm doesn’t matter; does not have to be reasonably foreseeable 

· Every defendant takes the plaintiff as he finds him ( tortfeasor liable for any aggravation of that pre-existing injury 

Intervening Cause 

D1 argues not liable at all because D2’s act is a “superseding intervening cause.” And thus frees D1 from all liability. Was D2’s conduct reasonably foreseeable to D1? 
Marcus v. Staubs

· Defendant claimed several intervening causes:

· Girls’ illegal consumption of alcohol 

· Stealing a car

· Misty’s reckless drunk driving 

· Would a reasonable person in Marcus’ situation foresee that procuring alcohol would have created the risks of these subsequent acts? Should it have been reasonably foreseeable that procuring alcohol would have increased the risk of something like this happening? 

· If the negligence of D1 is a substantial factor for the injuries then he is not relieved from liability by the intervening acts of the third person if the acts were reasonably foreseeable at the time of his negligent conduct. 
· If the type of harm D2 caused was a reasonably foreseeable type of harm risked by a RPP/SSC in D1’s situation then D1 is liable 

Collins v. Scenic Homes

Didn’t construct the building properly and 20 years later D2 burns the building. 
· Would a reasonable person in position of Scenic Homes at the time they committed act – should it have been reasonably foreseeable that they were increasing the risk/likelihood of fire? 

· 20-year time lag is relevant, but not determinative as a matter of law 

Suicide: most courts apply a per se rule – suicide/suicide attempt is a superseding cause (Majority) 

Two exceptions: 

· Defendant’s tortious conduct induces a mental illness or an uncontrollable impulse in plaintiff

· A special relationship between the two parties that presumes or includes knowledge by the defendant of plaintiff’s risk of committing suicide (i.e., doctor/counselor relationship) 
· Minority: no categorical rule for suicides, instead adopt a foreseeability test that is applied on a case-by-case basis 
Intervening intentional act breaks the causal chain and the modern rule is that the real question should be reasonable foreseeability “would a reasonable and prudent person foreseen that?” 

Derdiarian v. Felix Contracting Corp. 
· Didn’t set-up proper barrier around excavation and a driver had a seizure and hit the plaintiff 

· Was the driver’s negligent conduct a superseding cause? 

· An intervening act may not serve as a superseding cause, and relieve an actor of responsibility, where the risk of the intervening act occurring is the very same risk which renders the actor negligent 

· Liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by the defendant’s negligence 

· If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent of or far removed from the defendant’s conduct, it may well be a superseding act which breaks the causal nexus. 

· Precise manner need not be foreseeable (defendant arguing that it was not foreseeable that someone would fail to take meds and crash into area)

· General type of harm was foreseeable 

Ventricelli v. Kinney System Rent A Car, Inc. 

Plaintiff standing behind car trying to fix the trunk and he is struck 

· Court held Kinney is not a proximate cause 

· The instant occurred when plaintiff pulled over (basically in a parking spot) 

· When injury occurred, plaintiff was not in a position of danger that Kinney’s negligence put him in 

· Notion of place of safety 

· Whatever risks created by negligent act were no longer operative 

· Dissent: jury question – position of danger created by Kinney’s negligence 

· Factual cause, but for negligence of Kinney the driver would not be in this situation 

p. 239 Note 4: defendant liable for later negligent medical care that plaintiff otherwise would not have needed 

Typically, defendant identifies unusual occurrence ( question of fact for jury so don’t see consistent results 

Defenses to Negligence 

1. Contributory/Comparative fault/negligence/responsibility of plaintiff (fault of plaintiff) 

2. Assumption of the risk 


- Express (i.e. waiver)


- Implied 

3. Statutes of Limitations and Repose 

( more from contributory negligence (completely baring complaint) to comparative fault ( payout/damages are reduced 

Butterfield v. Forrester

Riding horse too fast and hits a pole. Plaintiff argues negligence by defendant by leaving pole on road. 
· Under the circumstances, still light out and room to go by (wasn’t blocking entire road) 

· Plaintiff = intervening act ( negligence and not reasonably foreseeable 

· Instruction to jury: did plaintiff act negligent with respect to his own safety? If so, (if a cause of his harm) then the plaintiff should not receive any recovery 

· If plaintiff acts negligently with respect to his own safety, then the plaintiff should not recover anything (Butterfield Rule ( contributory negligence bars the claim) 

P.F. Case of Contributory Negligence

1) Plaintiff owes a duty to self 

2) Plaintiff breached a duty to self 

3) Plaintiff suffered actual harm (P is suing for damages) 

4) Plaintiff’s negligent conduct was a factual cause of plaintiff’s harm 

4) Plaintiff’s negligent conduct was a proximate cause of plaintiff’s harm 

Butterfield Rule (still rule in 4 states) 

If the plaintiff is contributorily neg., plaintiff recovers nothing, even if the defendant is also negligent. “Complete bar” rule of contributory negligence. 

· Reasoning: deters negligent conduct by the plaintiff, and clear rule that is easy to administer 

Courts began developing exceptions to the Butterfield Rule (ancillary doctrines to reduce the harshness of the rule) 

Historical Evolution

1) Butterfield Rule – complete bar (common law) 

2) Comparative Systems (statute) – plaintiff’s recovery is reduced, but not necessarily barred entirely 

a. “Pure” systems (a dozen states including NY and CA): plaintiff’s percentage and defendant’s percentage add up to 100% 

b. “Modified” systems (majority rule): plaintiff is still barred if plaintiff’s percentage is greater than defendant’s percentage 

i. In some states, if plaintiff’s percentage is 50% then it bars recovery 

ii. In other states, if plaintiff’s percentage is 51% then it bars recovery 
Li v. Yellow Cab: CA supreme court rejected Butterfield Rule ( idea behind adoption of these systems more likely parallels degree of fault found by the jury 
Pohl v. County of Furnas

Negligent maintenance of roads ( road sign placement and maintenance 
· Plaintiff found 40% at fault and defendant was 60% at fault 

· Plaintiff’s fault does not bar his claim 

p. 251 Purvis: the court said that an allocation of fault to parties in negligence actions considers the following factors: 

1. Whether the conduct was inadvertent, or involved an awareness of the danger; 

2. How great a risk was created by the conduct;

3. The significance of what was sought by the conduct;

4. The actors’ capacities; and 

5. Any extenuating factors that might require the actor to proceed with haste 

p. 256 Plaintiff under duty to mitigate damages 

Bexiga v. Havir Manufacturing Corp. 

· Holds as a matter of public policy in this case can’t raise contributory negligence defense 

· Duty of defendant encompasses protecting plaintiff from his own negligence (in this instance) 

· If case went the other way, then the manufacturer would escape liability if plaintiff acted carelessly 

· See: McNamara v. Honeyman ( no comparative negligence where the defendant’s duty of care includes preventing the self-abusive or self-destructive acts that caused the injury 

· Note: not usually true that defendant owes a duty to protect plaintiff of his own negligence 

Christensen v. Royal School District No. 160

· Claim student was negligent by having sex with teacher 

· Plaintiffs move to strike this defense 

· Children do not have a duty to protect themselves from sexual abuse from a teacher ( on this basis contributory negligence claim is out 

· Two ways for allocating full responsibility to defendants: 

· If defendant duty encompasses plaintiff’s negligence 

· If plaintiff did not owe a duty to self 

Rescue Doctrine: danger invites rescue 

· The rescue doctrine is a rule of law holding that one who sees a person in imminent danger caused by the negligence of another cannot be charged with contributory negligence when the actor attempts a rescue unless the rescuer acted recklessly 
Davies v. Mann ( last clear chance or discovered peril 

After comparative fault, this doctrine is basically gone. 
· If you could’ve avoided injuring the plaintiff but did not, the plaintiff’s negligence will not bar the claim 

· The last clear chance doctrine held that if the defendant discovered or should have discovered the plaintiff’s peril, and could reasonably have avoided it, the plaintiff’s earlier negligence would either bar nor reduce the plaintiff’s recovery 
· 
Effect of Evolution of Contributory Negligence Rules: 


Dugger v. Arredondo
· Texas eliminated P’s illegal act as a complete bar of recovery (eliminated illegal act doctrine) 

· The fact that plaintiff acted illegally is not irrelevant – will impact the % of fault 

· Argument can be made deterrence goal is not served by allowing defendant to escape all liability simply because P was doing something illegal ( want to track responsibility 

· Don’t want to leave plaintiffs without a remedy (law meant to prevent violent self-help) 

Assumption of Risk 

Express Assumption of Risk

· Contractual agreement to fix risk to one side or another before event happens 
· Release of liability 
· Is the contract valid? 
· Does it offend public policy?
· Can change result of tort law by contract in advance (i.e., waiver in advance) 
· Contract law trumps tort law 
· Pre-injury release of liability in advance 
· Generally upheld as being valid unless bad public policy 
· Release/express assumption of risk equals consent 
Stelluti 

· Bar completely a tort claim because she signed a waiver and release (voluntary and recreational) 

· Court challenging the voluntariness of signing the contract 

· Do you have options? Are you being compelled to sign this? 

· Public interest here does not cut against enforcement 

· Can’t waive recklessness or gross negligence (worse conduct) 

Tunkl 

· Release in certain context may be unenforceable based on public policy 
· Hospital: compulsory not voluntary; essential and necessary services 
· The plaintiff is completely dependent on defendant, and yet must waive all liability which is against public policy 
Moore
· Release in recreational activity usually valid 

· Need to look at whether scope of release barred this claim ( did language of contract waive this claim? 

1) Valid contract 

2) Scope of contract covers injury

a. Will bar claim unless violates public policy
b. Reasoning: lowers price for business –limits exposure to lawsuits; allowed to operate knowing that releases are valid; good for the economy 

Note: p.278 – parents cannot generally waive the ability of children to sue 

Evolution of the defenses of Contributory Negligence and Assumption of Risk: 

	Butterfield “Complete Bar” rule 

                                              Evolves into 
	Comparative Systems = P%, D%

· Modified: P barred only if P’s % is 50% or 51%, otherwise reduced by % of P’s neg/fault/resp

· Pure: P recovery reduced by P’s %, not barred 

	Exceptions to Butterfield where contributory negligence could not be used as a defense at all
	Some carry over, some not. 

Many jx. Splits 

	Parallel “All or Nothing” Rules: P acts illegally, barred from all recovery against a negligent defendant 
	Some carry over, some not. 

Many jx. Splits

	Assumption of Risk 

· Express 

· Implied 

Both are complete bars to P’s recovery 
	Express A/R remains a complete bar to recovery 

Implied A/R:

1. Complete bar, keep traditional rule 

2. Eliminate implied A/R completely – it’s “really” either 

  (a) no duty or no breach – no recovery by P, failure of P.F. case 

  (b) contrib./comp. neg. of P 

3. Categories: 

  (a) Primary [no duty or no breach]

  (b) Secondary [contrib./comp. neg. of P] 


	Contributory Negligence of Plaintiff ( “Traditional” or “All-or-nothing” approach – completely bars P’s claim 

Assumption of Risk by Plaintiff 

· Express 

· Implied 

· Both completely bar P’s claim 

Express assumption of risk is a complete bar to recovery in every state 

Implied assumption of risk asserted when a defendant owes a plaintiff a duty – just like comparative negligence 
	“Modern” Approach = Jurisdictional split into:

· Pure 

· Modified 

(4 states retain traditional rule) 

Express: same complete bar 

Implied: jurisdictional split into:

· Abolish entirely (no duty, no breach or P’s contributory negligence) 

· Split into: “primary” (bars claim entirely because no duty or no breach = failure of prima facie case) and “secondary” (treated as comparative fault/neg/resp; affirmative defense) types 

(10-15 states retrain traditional rule barring P’s claim)


Implied Assumption of Risk 

Three approaches: 

1. Complete bar, keep traditional rule 

2. Eliminate implied A/R completely – it’s really either 


(a) no duty or no breach – no recovery by P, failure of P.F. case 


(b) contrib/comp. neg. of P 

3. Categories: 


(a) Primary [no duty or no breach] 


(b) Secondary [contrib./comp/ neg. of P] 

Simmons 

Kansas abolished implied assumption of risk

Implied Assumption of the Risk 

	1. “Traditional” Approach Elements: 

(1) P subjectively knew of the risk and 

(2) voluntarily encountered it (i.e., had a real choice not to do so)

( Complete bar to recovery against a negligent plaintiff
*There are some states that abolished Butterfield went to comparative fault, but still follow traditional rule of implied assumption of risk 

*Not looking at inherent risks
	2. “Primary” and “Secondary” Approach 

( Primary: D owes no duty of reasonable care, or breached no duty 

( Secondary: D owes a duty of reasonable care, but P encountered the risk – P is treated under the rules of comparative fault/neg/responsibility 
	3. Abolition of Implied A/R – as redundant and confusing after adoption of comparative fault/neg/resp. 

( Rationale: “Primary” is an attack on P.F. case not a defense at all and “Secondary” is P contrib. neg – not needed- comparative fault/neg/resp. takes care of it 


Assumption of risk most common in recreational setting 

Sports:

1. Plaintiff is spectator 

2. Plaintiff is participant [Should this even be negligence?] 

- impliedly assume the inherent risk of activity you are voluntarily engaging in [“primary’] 
Gregory v. Cott
Primary assumption of risk applicable – courts said there was no duty 

Sports cases – inherent risk 

· Normal nature of the activity and what are the risks? 

· Rule against it tends to show an inherent risk 

· Defendant has no duty to lessen inherent risks 

· Baseball Rule ( foul balls and where you put screening in stadiums 

· Club doesn’t owe you a duty to protect you from foul balls because it’s an inherent risk of the game 

Coomer

· Was plaintiff injured by inherent risk of the game? 

· A thrown hotdog was not an inherent risk of the game 

· Being hit with a foul ball? – Yes 

· Being hit with a hotdog? – No 

· P. 290: inherent risk ( can risk be increased, decreased or eliminated altogether with no impact on the game or the spectator’s enjoyment of it 

p.291: sports participants impliedly assume the inherent risks of the sport 

· A co-participant’s violation of the rules of the sport may even be an inherent risk, leaving the injured player without a negligence claim 

· Note 3: one participant injured by another needs to be reckless (intentional tort realm) – exceeding inherent risks of the sport (limited duty rule) 
Statute of Limitations (“SOL”) and Repose 
· Question is when a claim accrues (i.e., when the limitations period begins) 
· Options:

· 1. Date of injury 

· 2. Date of wrongful act 

· 3. Date of “Discovery” = majority approach to most tort claims 

· What does plaintiff have to discover for Discovery Rule to kick in? 

· When did plaintiff know or when should a reasonable person in plaintiff’s position have known: (the earlier of these two dates would start the SOL) 
· Injury 

· Defendant’s probable role in causing the injury 

· CA approach: facts sufficient to allow the filing of a lawsuit 

· Becomes a question for the jury when the plaintiff should have discovered the injury and its likely cause 
· Continuous Treatment Rule (typically only applies in medical and legal malpractice)

· If doctors/lawyers commit a negligent act and realize it, then admit to plaintiff and try to fix it the SOL does not start running 

· Don’t want people suing prematurely if doctor is engaging in good faith attempt and fixes the problem 

· Don’t have to sue while doctor/lawyer is trying to fix the problem because of SOL since it is not running 

Crumpton 

The statute of limitations accrues beginning on the date of injury, and any subsequent treatment is immaterial.
· Plaintiff provided no evidence for failing to file before the SOL ran

· The court said the fact that she had continuing treatments after the injury does not make the date of the injury ascertainable 

· The SOL commences running from the date of injury or the date of the alleged malpractice 

Lincoln Electric Co.

· Plaintiff failed to file in time 

· A plaintiff’s cause of action accrues at the point at which he discovered, or by reasonable diligence should have discovered, the injury

· Not the discovery of the injury and its cause 

· Note 5: can file a “Doe” complaint 

Hagerty 

· Leading “fear of future harm” kind of case 

· Exposed to carcinogenic substance so increases likelihood of cancer or other disease 

· This is really about emotional distress 

· Allow suit at present on emotional distress 

· Don’t allow suit for cancer since plaintiff doesn’t have cancer yet 

· Can sue later for cancer because different claim than fear of cancer (emotional distress) 

· Leaves open possibility for second suit 

· Allow for damages for medical monitoring – can sue now to pay for this 

Tolling: in most states if minor is injured, then SOL doesn’t start to run until reach age of majority (18) ( connected to child’s inability to contract 

Dasha ( example of Equitable Estoppel (Can’t assert SOL if defendant induced plaintiff not to sue)
· Here, the plaintiff did not meet the elements 
Equitable Estoppel Elements:

1. A delay in filing an action that is induced by the defendant 

2. The defendant misled the plaintiff 

3. The plaintiff must have acted on the information in good faith to the extent that he failed to pursue his action in a timely manner 
Statutes of Repose: fix an outside time limit for the claim even if the plaintiff did not discover and could not discover ( legal malpractice, medical malpractice, products liability 

Durre v. Wilkinson Development, Inc.

· Sign completed in May 1999

· Statute dealing with construction 

· Statute of repose trumps the discovery rule 

· 10 years from completion of construction to file suit 

Duty in negligence standards (other than RPP/SSC)
· child standard 

· negligence per se

· sports participants (assumption of risk = must be willful or wanton misconduct) 

Common Carrier Cases 

· Plaintiff = passenger 

· Defendant = “common carrier” 

· Higher standard for defendant in some states/RPP standard in other states 
Guest Statutes 

· Plaintiff = nonpaying passenger (“guest”) 

· Defendant = operator of motor vehicle 

· Lower “standard” for defendant liability for only willful or wanton misconduct 
Doser v. Interstate Power Co.

· Bus passenger injured and sued the bus company 

· Court says duty of the bus company is a higher duty of care ( stops short of insuring their safety 

· When passengers are injured by common carriers then the duty is a higher duty of care – don’t have to prove operator acted in careless way (something less) 

· Higher standard is meant to make them super careful 

· Defendant cannot escape liability by proving wasn’t negligent ( most of these cases get settled (don’t get litigated) 
Class/status of plaintiff ( ex. Bus hits pedestrian = RPP/SSC 
Landowner Duty

· Duty owed to you depends on your status as an entrant 

· Plaintiff = entrant on defendant’s land 

· Defendant = landowner or occupier 

· 3 categories of entrants (an entrant can only fall into one category at any given moment, but their status can change depending on where they are on the property) 

· Invitee – on land 

· 1. Open to the public (“Public Invitee”) or 

· 2. On land for the monetary benefit of the landowner (“Business Invitee”) 

· Licensee – social guests; anyone who is not an invitee or a trespasser 

· Trespasser – no permission 

· Adults 

· Young children 

Trespasser – person on land without permission 

· Intentional or accidental 

· If landowner knows trespasser is on land or should know that trespassers frequent your property and you know there is some hidden, dangerous condition, then you may well owe a duty of reasonable care 

· Trespasser = normally limited duty 

· Exception: 

· 1. Landowner knows of trespasser and 

· 2. Landowner knows of dangerous, hidden condition on land 

· Then landowner owes RPP/SSC duty 

· Other way: If you know these two things and do nothing, then it is willful or wanton (doesn’t change standard) 

· All that is needed to avoid liability is a warning 

Gladon

· The railroad only had the duty to not willfully or wantonly harm him because he was a trespasser 

· Plaintiff was a business invitee on the platform, but became a trespasser when he fell onto the tracks

· Purchased a ticket = invitee on the platform 

· Moved from platform to tracks = trespasser (no permission) 

· RTA’s duty to use ordinary care to avoid injuring Gladon did not arise until RTA knew or should have known that Gladon was on the tracks 
· Plaintiff’s claim: defendant negligently operated the train

· Restatement approach is condition on land (usual approach) ( here, applying to an activity 

· No duty to use reasonable care with trespasser/licensee 

· Question on remand: Did the train driver act willfully, wantonly or recklessly? 

· Topic sentence for exam: Most states would apply this only if plaintiff is injured by a condition on land, but some may even apply to activities on the land (see Gladon). 
· Also, dual knowledge requirement (knows presence of trespasser/licensee and knows of hidden hazard) application wrong because there was no hidden hazard 
	Group “A”
	Group “B”
	Group “C”

	Traditional common-law classifications of entrants on land [25 states follow this approach] 

· Trespasser – owed only a duty not to willfully, wantonly or recklessly harm (limited duty) 

· Licensee – owed only a duty not to willfully, wantonly or recklessly harm (limited duty)

· Therefore, can’t sue for negligence as a trespasser/licensee – need to allege more 

· Exception: if landowner knows presence of trespasser/licensee and knows of hidden hazard, then there is a duty to warn 

· Invitee – owed RPP/SSC duty 

· May be under a duty to inspect land for hazards 

Drawing line here on money. 
	Retain categories however drawing the line here on permission 

[13 states follow this approach] 

· Trespasser – owed only a duty not to willfully, wantonly or recklessly harm (limited duty) 

· Licensee – owed RPP/SSC duty 

· Invitee – owed RPP/SSC duty 

Note: small group of states say that social guests are invitees 
	Abolishes the classifications 

[12 states follow this approach, including CA] 

· RPP/SSC duty owed to all entrants 


p. 319: Child Trespassers 

“A landowner owes a duty of reasonable care to a trespassing child if a reasonable landowner would know or foresee that (1) there is a dangerous condition on his land, (2) children are likely to trespass on his land, and (3) because of their youth and inexperience, such children will face an unreasonable risk of serious injury.” 
· Looking at what standard of care the landowner should be held to when a child is a trespasser 

· Protecting children when they are injured 

· Children wouldn’t appreciate the hazard 
· What the child would know probably 

· Children allowed to engage in child behavior and explore 

· What is obvious to an adult might not be obvious to a child 

Rowland v. Christian

· CA Supreme Court abolishes entrant classifications entirely 

· Categories are irrelevant 

· RPP/SSC duty owed to all entrants (Group “C”) 

· Doesn’t matter status; you are owed a duty 

Scurti (NY) 

· Did defendant breach duty of reasonable care? 

· Does it matter if plaintiff was a trespasser? 

· One circumstance to be considered is that plaintiff is a trespasser 

· Follows Palsgraf, so trespasser might not be a foreseeable plaintiff (duty) 

*Analysis might fail at proximate cause ( foreseeable class of persons 

· If you don’t know trespasser is on land and would have no reason to know 

Open & Obvious Hazards

· Jurisdictional Split: 

· (1) Traditional Rule – bars Plaintiff’s claim entirely [consistent with Butterfield rule] 

· (2) “Newer Rule” – treating as comparative negligence by Plaintiff 

· Applied to anyone owed a reasonable duty of care 

· Applies to invitees in Group “A”

· Applies to invitees and licensees in Group “B” 

· Applies to all in abolished classifications states – Group “C” 

Kentucky River Medical Center v. McIntosh

· Curb = open and obvious hazard 

· Test: reasonable foreseeability to the landowner


· If the landowner should expect the entrant to encounter this hazard, then there would be a duty owed (i.e., distracted) 

· The question shouldn’t be whether it is open and obvious 

· The question is should the landowner reasonably expect an entrant to encounter this even though it is “open and obvious” (foreseeable that people aren’t paying attention) 

Recreational-Use Statutes (counterpart to guest statutes – free car rides) 

· Landowner opens land to public use 

· Distinction between entrant who pays (invitee; owed a duty of reasonable care) and entrant who does not pay (can’t sue for negligence; not owed a duty of reasonable care) 

· Encourage owners of large tracts of land to allow public onto land for free (shielding owners from liability) 

· If landowner charges fee for entry, then recreational-use statute does not apply 

More specific – need recreational use on the land 
Landowners’ Duty to Tenants 

· Most states say landlord owes tenants a reasonable duty of care ( common areas under the landlord’s control
The Firefighter’s Rule [bars negligence claim] (most states have this rule in place) 

· The firefighter’s rule is a common law doctrine that precludes a firefighter (and certain other public employees, including police officers) from recovering against a defendant whose negligence caused the firefighter’s on-the-job injury. 
· Many courts say that the firefighter’s rule prohibits recovery by the professional rescuer for injuries from “the negligently created risk that was the very reason for his presence on the scene”( the very hazard that made the officer respond in the first place 

· Most courts hold that the firefighter’s rule does not foreclose suit against an intentional or willful wrongdoer 

· Minnich v. Med-Waste, Inc.
· Rationales in support of the rule:

· Firefighters are already compensated 

· Assumption of risk ( assume the risks of the hazards of your job (implied) 

· Proximate cause rationale (Hayden says this doesn’t hold any water) 

· Remove disincentive of calling for help; fear of being sued 

· Court does not adopt the Firefighter’s Rule in South Carolina 

The Nonfeasance Rule

· No duty to assist another (no duty to rescue) 
· Pro-defendant rule 
· Usual cases that trigger nonfeasance: 
· Duty to rescue 
· Duty to protect 3rd party from attack 
· Exceptions:
· (1) D knows or has reason to know that his conduct has caused harm – even innocently 
· Example: hit and run 
· (2) D’s conduct has created a risk of harm, duty triggered to act (reasonably) to prevent that harm 
· (3) Statute or ordinance creates a duty 
· (4) Voluntary “undertaking” – beginning to act (see Wakulich, Podias) 
· (5) Having a “special relationship” with Plaintiff 
· (6) Duty not to prevent or deter others from assisting (Podias) 
Misfeasance: acting badly; owe RPP/SSC (most cases thus far)

Nonfeasance: not acting at all 

Duty: 

· General rule: If you are acting, you owe a RPP duty to others 

· But: if you are not acting, and the allegation is that your failure to act caused harm, there is no duty to act (“nonfeasance” rule) 

· Exceptions (see above) that trigger a duty to act 

p. 418 Special relationship between plaintiff and defendant exception categories: 
· A common carrier with its passengers

· Innkeeper with its guests

· A business or possessor of land that hold its land open to the public with those lawfully on the land 

· An employer with its employees 

· A school with its students

· A landlord with its tenants 

· A custodian with those in custody 

· This list is not exclusive 
The failure to assist has to cause harm (or else fails at actual harm element) 

- failure to help – aggravation of harm – breaching duty (if not responsible for original injury) 
- Harm must be caused by breach of duty 
p. 407 Newton v. Ellis 

· Can convert anything to nonfeasance, but law won’t allow it 
· Rejected nonfeasance argument ( improperly dug and lighted holes 
Estate of Cilley v. Lane

· Former boyfriend (trespasser) accidentally shot himself in girlfriend’s living room ( does not trigger a duty; she had no duty to call for help 

· Court is fearful of “boundless liability”

· Looking for special relationship (exception to nonfeasance rule) or conduct that has endangered another (misfeasance) 

· Boyfriend was a trespasser because she told him to leave and he did not; however, he was not injured by a condition on the land 

· Court used his status on the land to determine if there was an exception to the nonfeasance rule 

p. 409 Yania v. Bigan

· Bigan taunted Yania until he jumped into water and Bigan did not rescue him 

· Court said Bigan had no duty to act (rescue) 

p. 410 Rocha v. Faltys

· Fraternity brothers dared Rocha to jump into water even though he didn’t know how to swim 

· Here, Faltys tried to rescue Rocha

· Court said Faltys didn’t owe Rocha a duty (like Yania case) 

· This rule provides defendant’s with another argument to escape liability 

· Failing to rescue triggers nonfeasance argument 

B.R. v. West

· Man prescribed a lot of drugs and shot his wife
· Children filed suit against the nurse practitioner 
· Claimed nurse owed children duty of care and breached that duty by prescribing all these drugs to the father and the breach was a factual and proximate cause of the mother’s death 
· This case is not nonfeasance ( misfeasance because of affirmative act of over-prescribing drugs 
· This court upholds a duty of healthcare providers to nonpatients in the affirmative act of prescribing medication 
· Pg. 411 – 412 definition of nonfeasance: “passive inaction, a failure to take positive steps to benefit others, or to protect them from harm not created by any wrongful act of the defendant” 
If you begin to rescue, then (1) you have a duty to try reasonably, (2) can’t stop rescue if it leaves person worse off [deterring others], and (3) can’t affirmatively stop rescue. 

Wakulich v. Mraz

· Dared a girl to drink a bottle of alcohol, lost consciousness, and later died of alcohol poisoning 
· The defendants did not seek medical attention for the girl and actually prevented others present in the home from calling 911 or seeking other medical intervention 
· Court says this is nonfeasance, but finds an exception 
· Began to act and assist her ( voluntary assumption of a duty to render service in a reasonable way 
· Begin to act/assist, then have duty to assist in reasonable way; cannot stop assisting if it makes things worse 
Podias v. Mairs 

· Students owed a duty to assist and breached that duty
· Duty not the same for all of the defendants 

· Driver: owes a duty ( misfeasance; caused the harm so triggers a duty of care 
· Passengers: appear to be in situation where they didn’t do anything 

· Can’t prevent others from helping (exception) 
· Helped create the risk (got in car knowing driver was drunk) 

Issue Spotting:

· Failure to assist/rescue people in need of help 

· Failure to protect third-party attack 
Chapter 18: Duty to protect plaintiff from a 3rd party 

General Rule: No Duty 

Exceptions: 

1. Beginning to assist/take charge 

a. Provide assistance reasonably 

b. Duty not to stop if you would leave the person worse off 

i. i.e., if I’m going to light my parking lot, then need to do so reasonably ( assumed a duty

2. Where defendant has created risk of harm through affirmative action 

3. Special relationship + foreseeability of attack 

a. Defendant with plaintiff or 

b. Defendant with third-party 




Question: Can P sue Defendant 

#1 for the injuries suffered at 

the third party’s hands? 

Note: casting questions as duty (framing as duty) instead of proximate cause = pro-defendant because it allows the opportunity to get out of the case earlier
Iseberg v. Gross 

Iseberg (plaintiff), Slavin, and Gross (defendant) were business partners. After a business deal fell through, Slavin informed Gross multiple times that he wanted to harm Iseberg. Slavin even mentioned to Gross that he wished to kill Iseberg. Gross failed to warn Iseberg of Slavin’s threats, and Slavin shot Iseberg, causing him serious injury. Iseberg brought a negligence claim against Gross, claiming that Gross was obligated to warn Iseberg of Slavin’s threats. The trial court dismissed the claim, finding that Gross owed Iseberg no duty to warn. After Iseberg’s interlocutory appeal, the appellate court affirmed the decision.

· Is there a special relationship? 

· Plaintiff arguing: add a 5th category (agency relationship/principal-agent) or abandon the requirement of a “special relationship” 

· Look at it case-by-case to determine if there is a duty 

· Court is looking for a special relationship and reasonable foreseeability of the harm to trigger a duty 

· Foreseeability but no special relationship = no duty 
Special relationships:

· Common carrier-passenger 

· Innkeeper-guest 

· Business invitor-invitee 

· Voluntary custodian-protectee 

Posecai v. Wal-Mart Stores, Inc. 

Posecai (plaintiff) was shopping at a store owned by Wal-Mart (defendant) during the daytime. While in the parking lot, also owned by Wal-Mart, a man robbed Posecai of her jewelry after threatening her with a gun. Wal-Mart had not posted security guards in the parking lot. In the last six and a half years, three robberies took place on Wal-Mart’s property, while eighty-three similar offenses took place on the same block. Posecai brought a negligence claim against Wal-Mart, alleging that it had a duty to place security guards in the parking lot because of the past criminal activity. 

· Is there reasonable foreseeability? 

· Plaintiff is a business invitee, so there is a special relationship but now need to look for foreseeability 

· Special relationship but no foreseeability = no duty 
· Court examines 4 different jurisdictional approaches:

· 1. Specific harm rule – see someone about to be attacked 

· A landowner does not owe a duty to protect patrons from the violent acts of third parties unless he is aware of specific, imminent harm about to befall them. 

· Critique: too outdated; too restrictive in limiting the duty of protection that business owners owe their invitees 
· 2. Prior similar incidents test – past history of criminal conduct will put landowner on notice of a future risk

· Under this test, foreseeability is established by evidence of previous crimes on or near the premises. The idea is that a past history of criminal conduct will put the landowner on notice of a future risk. 

· Courts consider the nature and extent of the previous crimes, as well as their recency, frequency, and similarity to the crime in question 

· Critique: not consistent in application 

· 3. Totality of the circumstances test – tend to find duty more readily under this approach 

· This test takes additional factors into account, such as the nature, condition, and location of the land, as well as any other relevant factual circumstances bearing on foreseeability 

· The application of this test often focuses on the level of crime in the surrounding area and courts that apply this test are more willing to see property crimes or minor offenses as precursors to more violent crimes. 

· In general, the totality of circumstances test tends to place a greater duty on business owners to foresee the risk of criminal attacks on their property 

· Critique: too broad a standard, effectively imposing an unqualified duty to protect customers in areas experiencing any significant level of criminal activity 

· 4. Balancing test – foreseeability of harm and gravity balanced against burden of avoiding harm 

· Court goes with this approach 

· Like Carroll Towing; however, it was used in breach 

· In this context, courts have adopted Carroll Towing in determining duty (existence of duty v. breach of duty) 

Marquay v. ENO 
· Negligent school officials (defendant) 

· Sexual abusers (third-party) 

· Here, the defendant has a special relationship with both the plaintiffs (students) and third-party 

· Usually find a duty most readily when you have both relationships 

Ward v. Inishmaan Assoc. Ltd. Partnership 
Merry Sommers and Kristin Ward (plaintiff) were long-time neighbors in a 329-unit mixed income housing complex owned by Inishmaan Associates Ltd. Partnership (defendant) and managed by JCM Management Company (JCM) (defendant). For years, there was friction between Sommers and Ward. Each tenant made numerous complaints to JCM about the other tenant. Finally, Sommers stabbed Ward several times outside Ward’s apartment. Sommers was arrested and charged with attempted murder. Ward sued Inishmaan and JCM (collectively defendants) for her injuries and alleged the defendants failed to protect her from criminal assault. 

· Did landowner owe her a duty to protect her from attack? 

· No duty as a matter of law

· Two exceptions: 

· Landlord created/responsible for defective condition on premises that foreseeably enhances the risk of criminal attack 

· Landlord undertakes to provide security 

p.455 ( Kline: if you begin to assist, can’t stop if it makes things worse 

· At the time the plaintiff leased an apartment, the defendant had several forms of protection against intrusion, including a doorman. Seven years later, there was no doorman and other forms of protection had also been withdrawn, although assaults, larcenies and robberies against tenants in the common hallways had increased. Plaintiff was attacked and injured by an intruder in the hallway. The court held that the landlord was under a duty to protect tenants against attacks by third persons. 
Dudley v. Offender Aid & Restoration of Richmond, Inc.

· Halfway house knows this is a convicted felon 
· They are very lax and allow him to come and go
· Special relationship exists, so there is a duty of care 
· Custodian (defendant), person in custody (third-party) 
· Has knowledge as to why this person is in custody; knows this person has been a dangerous person in the past 
· The very nature of the relationship gives rise to reasonable foreseeability ( duty 
· Custody v. Control
· Custody – more strict 
· Control – if defendant has control over third-party, then probably could have prevented the harm 
What about Defendant = Landlord, Third-Party = Tenant?

· May be a duty of reasonable care 

· For example: leasing to a known dangerous tenant 

· Duty is a policy question; control is part of the analysis 

What about Defendant = Spouse or Parent, Third-Party = Spouse or Child?

· Courts reluctant to impose duty to control 

· Active assurance of no problem, i.e., telling plaintiff no problem acting with third-party when defendant knows otherwise 

· Parents aren’t vicariously liable for torts of their children 

· No standard of care for parental supervision of children 

· Parent only liable if they failed to control dangerous habit of child that they knew about or should have known about in the exercise of reasonable care 
What about Defendant = Employer, Third-Party = Employee? 

· An employer controls employee to a degree, but not like a custodian 

· Negligent hiring, retention or supervision of an employee 

· Primary negligence = fault of the employer 

· Many courts recognize that an employer may be directly liable for negligently hiring or retaining a dangerous person who later harms the plaintiff 

· Liability often turns on whether the employer knew or should have known that the employee’s conduct would subject others to an unreasonable risk of harm 

· Not vicarious liability = within the scope of employment 

Tarasoff v. Regents of University of California 
· Defendant = Therapist 

· Third-Party = Patient 

· Plaintiff = Victim of attack by patient 

· Duty owed to patient by the therapist 
· Can the non-patient victim sue the therapist? 

· Generally, doctor do not owe a duty to a non-patient with respect with doctor’s duty to the patient (client) [conflict of interest] 

· Here, CA puts foreseeability of harm in duty and makes it the most important consideration 

· There is a lesser showing of custody, but maybe control 

· The psychologist went to his superior and the superior called the campus police

· Campus police couldn’t hold the patient in custody 

· The therapist had the ability to protect the victim without putting himself at risk 

· There was a specific threat against a specific victim 

· Should Tarasoff extend beyond therapist/patient context?

· Therapists are trained to see if this is really a real threat 

· This does not extend to priests, lawyers, etc. 

· CA legislature – duty of care owed to identifiable victim, but can fulfill duty by notifying superior or law enforcement 

· Here, did not breach duty because notified campus police

· Most states have adopted a Tarasoff statute

· Some states don’t require a specific threat (i.e., “I want to kill all women.”) 

Alcohol cases 

· Defendant = provider of alcohol 

· Third-Party = Drinker 

· Plaintiff = Victim of injury at hands of drinker (e.g., drunk driving) 

· Historically, plaintiff couldn’t sue provider of alcohol because drinker bears full responsibility 

· Maybe now we want to deter negligent alcohol provision and compensate the victim (third-party usually insolvent) 

· Key: minors and visibly intoxicated 

Brigance v. Velvet Dove Restaurant, Inc.

· Restaurant serves alcohol to a group of minors and knew one was driving 

· Commercial sellers of alcohol for consumption on the premises owe a duty of reasonable care 

· Differentiate sellers (liquor store) where you don’t drink on the business premises 

· Duty not to sell alcohol to a noticeably intoxicated person (also not supposed to sell to minors) 

· Foreseeable type of harm – causing car accident from drunk driving 

· This is a creation of risk situation ( creating risk that person will do harm to themselves and/or others by selling alcohol to visibly drunk person (not nonfeasance) 

· Analogy to “Negligent Entrustment”

· Example: Defendant gives keys to car to person that is drunk and drunk driver injures someone 

· Actionable because act of giving keys to drunk person 

· Liable for negligent entrustment 

· Example: Defendant gives gun to raging angry person and person goes out and murders person

· Defendant is liable for negligent entrustment 

· Entrusting chattel with person you know is likely to misuse it 

p. 469: Note 5: the adult drinker is responsible for his own injury and the provider owes him nothing 
- policy choice that fault of drinker is overwhelmingly worse than provider 

p. 470: Note 6: social hosts have duty not to act recklessly (conscious disregard of known risk) 

- If you sell drinks, then maybe no longer social host and seller rules apply 

Intentional Infliction of Emotional Distress (IIED) 
· A/K/A “tort of outrage” 

· Elements:

· 1. Intent to inflict severe emotional distress or recklessness with respect to emotional distress 

· Intent: purposefulness or substantially certain that severe emotional distress would result 

· Recklessness: conscious disregard to known risk 

· 2. Extreme and outrageous conduct (common law interpretations) 

· 3. Causing Plaintiff to suffer severe emotional distress 

IIED factors to look for: (case law interpretations) 

· Repeated conduct (to the plaintiff) 


· Pg. 479 Note 5: Jones v. Clinton = one time is not enough 

· Vulnerable plaintiff (imbalance of power) 

· Abuse of power 

· These facts are usually present where there is a holding of extreme and outrageous conduct 
Don’t need these torts if you’ve got another tort ( can get pain and suffering damages 

“Stand Alone” Emotional Distress v. “Parasitic” Emotional Distress Damages caused by actions that constitute another tort 

	“Stand Alone” Emotional Distress
	“Parasitic” Emotional Distress Damages caused by actions that constitute another tort

	· Unaccompanied by physical injury 

· Only need IIED claim if you don’t have another intentional tort (battery, assault, false imprisonment) 

· Would raise if SOL bars other intentional tort claim because IIED claim tends to have longer SOL period 
	· Battery: can sue for pain and suffering 

· Assault: invasion of the mind (form of emotional distress) 


Chanko v. ABC, Inc. 

· Pure emotional distress case that does not fit into any other tort 

· Not so extreme and outrageous to satisfy legal standard 

· Court held not extreme and outrageous as a matter of law 

· Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community 

GTE Southwest, Inc. v. Bruce 

· Jury found for plaintiffs 
· Conduct of boss was a regular pattern of behavior 
· Plaintiffs objected to behavior and boss kept doing it 
· In setting where boss is doing crazy things and knows it is emotionally distressing employees because they are telling him and he continues 
Note 12: First Amendment free speech and free exercise of religion bars IIED claims 
· i.e., shunning members which causes IIED – if held to be extreme and outrageous would run afoul of the First Amendment 

Transferred Intent and IIED?

· Presence at the scene [limits number of plaintiffs] 

· Plaintiff has to be member of victim’s immediate family
Roth: if extreme and outrageous conduct is terrorism, then don’t need to be present on the scene (plaintiff still has to be member of family) 

· Note 4: broaden presence requirement (i.e., hiding in closet and hear family murdered) 

Negligent Infliction of Emotional Distress (NIED)

· Original cases: plaintiff claiming they suffered emotional distress after being placed in fear of physical harm (injury)

· Not assault because no intent (sort of a negligent assault claim) 

Negligence prima facie case: 
· 1. Duty 

· 2. Breach of duty (negligent conduct) 

· 3. Actual harm = severe emotional distress 

· 4. Factual cause 

· 5. Proximate cause (scope of liability) 

· Foreseeable type of harm and plaintiff in class of persons foreseeably risked by defendant’s breach 

· Need to prove emotional distress was foreseeable type of harm 

Half of the states distinguish between bystanders and direct victims with different rules for each (including CA) 

Half states don’t (no distinction between direct and bystander) 

Different Approaches: 

· 1. Negligence prima facie case + “impact” [5 states or so follow] 
· Impact = must be physical not emotional 

· Allows claim for emotional distress, but only if there is a physical impact 

· i.e., In Mitchell, if one of the horses had touched her

· Puts you at the scene and limits number of plaintiffs 

· Physical impact precedes the emotional distress 

· 2. Negligence prima facie case + physical manifestations of the emotional distress/medically diagnosable emotional distress 

· This is what happened in the Mitchell case, even though court rejected it 

· 3. Negligence prima facie case + plaintiff must be in zone of danger 

· In fear for your own physical safety 

· 4. No special rules at all [Camper v. Minor] (usually include testimony about severity of the distress)
· Bystanders: 

· 1. Dillon v. Legg rule: negligence prima facie case + factors (CA old rule) [about a dozen states follow] 

· plaintiff near the scene of accident 

· direct emotional impact from contemporaneous observance of the accident 

· closely related between plaintiff and victim 

· 2. CA now follows: Thing v. La Chusa: negligence prima facie case + 3 elements [about a dozen states follow] 
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Mitchell v. Rochester Railway Co. 

· Fear caused her to have emotional distress and miscarriage (after the event; physical consequences of emotional distress) 

· She was not physically injured ( court said not a good claim 

· Defendant negligently driving horses 

· Represents the rule that lasted a long time (a/k/a no NIED) – need physical injury 

Stacy v. Rederiet Otto Danielsen

· Zone of danger means being placed in immediate risk of physical harm

· Zone of danger is being in fear for your own physical safety 

Catron v. Lewis

· Here, court follows zone of danger rule 

· Doesn’t apply here so plaintiff cannot recover ( wasn’t in fear for his own physical safety 

· Also, would not recover under Thing v. La Chusa because was not closely related to the victim 

Burgess v. Superior Court 

A mother may recover damages for negligently inflicted emotional distress against a physician who entered into a doctor-patient relationship with her for care during labor and delivery if her child is injured during the course of the delivery because she is a “direct victim” of the physician’s negligent acts.
· Limited to doctor-patient relationship 
· Didn’t meet the requirements of the special rules for bystanders 
· Argues special relationship between doctor and patient 
· Pre-existing relationship of care 
· Defendant owed plaintiff pre-existing duty of care 
Heiner v. Moretuzzo

· Negligent misdiagnosis case 

· No claim because no physical peril 
· However, other courts have said there is a good claim 

Boyles v. Kerr

· Secret taping of sex; TX says no NIED claim because no risk of physical harm 

p. 487 

5a. not a NIED claim at all – just negligence claim because physical injury caused by negligence of defendant 

5b. go through negligence prima facie case first (elements) 

1. “impact” state – would hitting the back of his chair be considered an impact?

2. “physical manifestations” state – if his conditions were found to be physical manifestations then he has a claim 

3. “zone of danger” state – was he placed in fear for his own physical safety? If true, then he has a claim 

5c. usually can’t get emotional distress when property is damaged 

1. “impact” state – whether it is a sufficient impact 

2. “physical manifestations” state – probably enough, but again that’s the focus 

3. “zone of danger” state – plaintiff needs to prove he was in fear of his own physical safety 

Strict Liability 
· Liability without proof of fault 

· Types:

· Ch. 22 – Vicarious liability (liability for the torts of another) 

· Employer is vicariously liable for the torts of an employee committed within the scope of employment (Respondeat Superior) 
· Ch. 23 – Ultrahazardous activities (abnormally dangerous activities, i.e., blasting, explosives) 

· Ch. 24 – Products liability (manufacturer of product and seller of product) 

Vicarious Liability

Riviello v. Waldron
· Notion of control by employer over employee 

· Employer is benefitting from work, so should bear the burden 

· Employer has the assets for compensation purposes (can insure) 

Fruit v. Schreiner
· Losses = just a cost of doing business 

· Will spread that cost to its customers (cost of liability) 

UPS accident example:

· P vs. EE ( based in negligence, or intent 

· P vs. ER ( based in strict liability (vicarious liability) 

· Need to prove fault against employee, not the employer to hold employer liable – or else employer won’t be liable 

· No percentages between them; employer responsible for full amount 

· Exception: if independent contractor, then employer not liable 

Key: Is the tortious action of the employee within the scope of employment? 

General rule: During commute time, employee is not within its scope of employment (driving to and from work) 

Hinman v. Westinghouse Electric Co.

· Whether employee was acting within scope of employment ( jury question if reasonable people can differ 

· “going and coming” rule: an employee commuting is not within the scope of employment 

· Exception: incidental benefit to the employer not common to commute trips by ordinary member of the work force 

· Employer giving compensation for car fare and travel time 

· Reaching out to distant labor market (benefits of larger labor market) 

· Almost as if workplace had been extended; on the job as soon as you leave your house and head to work 

· If employer both pays travel expenses and travel time, then employer will be held liable (CA) 

Exceptions on p. 537 – Court have crafted some specific exceptions to the going and coming rule:

1. Where the employee is “on call” as long as the particular tortious act was otherwise within the scope of employment 

2. Where the employer requires the employee to drive his or her personal vehicle to work so that the vehicle may be used for work-related tasks

3. Where the employer, either by general policy or specific derivative, instructs the employee to carry out some job-related errand during the commute 

4. Where the commute serves a dual purpose for both the employer and the employee 

Edgewater Motels, Inc. v. Gatzke 

· Court holds this is a jury question (whether employee was acting within the scope of employment)

· Filling out expense report while smoking cigarettes 

· Smoking “slight deviation” from work; does not take you out of scope of employment 

· Rule: slight deviation does not take employee out of scope of employment 

p. 541 “Frolic” or “Detour”

· Frolic = not within scope; employer not vicariously liable 

· Detour = within scope 

· Example: employee sent out to read water meters, takes break by stopping at friend’s house

· If go far off plan route or off plan route for a long time, then might be considered a frolic 

· Key: Time and Space 

· After a frolic, can reenter scope of employment by looking at intent and time + space 

What if the employee acts intentionally? ( employer can be vicariously liable so long as within scope of employment (usually won’t be) 

Montague v. AMN Healthcare, Inc.

· Drummond poisoned Montague 

· Was act of poisoning within scope of employment? 

· Whether tort had a causal nexus to the employment 

· Two-pronged test to see if an employee falls within the scope of his or her employment if the conduct either 

· 1. Is required by or incidental to the employee’s duties, or 

· 2. It is reasonably foreseeable in light of the employer’s business 

· whether tort arose out of workplace dispute or instead was it due to employee’s personal malice 

· Motivation is key 

· “An injury arising out of a work-related dispute has such a causal nexus, while an injury inflicted out of the employee’s personal malice, not engendered by the employment, does not.” 

Intentional torts by employees do not usually give rise to vicarious liability of employers. 

Motive does not further employer’s interests 

Bar bouncer example: intentional tort, but in the scope of employment; it is their job to grab people and throw them out of a bar 

Whether someone is an employee or independent contractor?
· Not liable for torts of independent contractor i.e., painter painting your house is an independent contractor 

Mavrikidis v. Petullo

· NJ Supreme Court held Petullo was independent contractor 

· Key: right to control the manner (details) of work 

· If you have control, then more likely to be employee 

· Once it is determined that tortfeasor is an independent contractor, then need to ask if there is an exception

· 1. Retained control 

· Merely supervising is not enough 

· 2. Retaining incompetent independent contractor

· lack of training, knowledge 

· Alternative negligence case: negligent in hiring, supervising or retaining employee 

· Should have known standard 

· 3. Hired independent contractor to do inherently dangerous activity 

Strict Liability – “Abnormally Dangerous Activity” [not proving duty or breach; not proving fault] 
1. D engaged in abnormally dangerous activity 

2. Actual harm 

3. Factual Cause 

4. Proximate Cause (scope of liability) 

Defendant is liable without proof of fault if plaintiff was injured by defendant’s abnormally dangerous activity 

Dyer ( blasting with high explosives 

p. 569 – two-part test for determining when an activity is abnormally dangerous:

1. The activity must create “a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 
2. The activity is not one of common usage” 

Proximate cause: flying debris or vibrations of the earth (not minks eating their young Foster v. Preston Mill Co.) 
Fireworks = don’t apply strict liability; use negligence theory 
Past and future – proven through expert witnesses 





Intent 





Fault 





Recklessness 





Negligence 





Plaintiff must prove each element by preponderance of the evidence 





Fault based 





Actual Harm





Negligent Conduct 


Duty + Breach





Factual + Proximate





These are relevant/taken into account, however, most jurisdictions won’t highlight in jury instructions





Butterfield: “complete bar” rule


Exceptions and Ameliorating Doctrines:


(1) Bexiga/McNamara Rule: D fully responsible if D has duty to protect P from P’s own negligence 


(2) Rescue: P is a rescuer, helping a victim left helpless by D’s negligence [D couldn’t use it to bar claim] 


(3) Last clear chance or discovered peril (D could’ve avoided it) 


(4) D acts recklessly or intentionally, P acts negligently (should not be able to use P’s negligence to escape D’s intentional tort – bad public policy)





Comparative Systems (Pure or Modified) 


Exceptions and Ameliorating Doctrines:


(1) Carries over to comparative systems ( can’t be used to reduce P’s recovery 


(2) Split in Jx.  


(3) Dead – does not carry over (fact of “last clear chance” remains relevant, but only to the % of fault) 


(4) Split in jx. 





“Parallel Rules” to Butterfield 


P acts illegally 


Complete bar 


P assumes the risk 


Expressly (K) 


Impliedly (by conduct)


Both complete bar 





“Parallel Rules” to Butterfield in Comparative Systems


P acts illegally is split in jurisdictions 


Illegal act does not bar claim 


Yes, it still does 


“Serious” crime bars the claim, otherwise not 


Statute specifying what happens 


(a) Expressly (K) ( complete bar remains 


 





Plaintiff  





Defendant #1 (Allegedly negligent for failing to protect P) 





Third-Party harms Plaintiff (may be Defendant #2) 








