TORTS FINAL

	Intentional Torts

	Battery

	Elements:
1. Intent
a. Having the purpose to do “X” OR 
b. Knowing that “X” is substantially certain to occur
2. Contact
a. Bodily contact is necessary, may be direct or indirect, but must be physical
3. [bookmark: _GoBack]Offense or Harm
a.  is reasonably harmed or offended
b. Harm = physical harm
c. Offense = offended to a reasonable sense of dignity
Single Intent:
· You intend to make contact that turns out to be harmful/offensive
Dual Intent:
· Intent to make contact AND intent to harm/offend

Children w/ tort liability:
· Cannot escape liability simple b/c of age
· Some states say that particularly young age (usually 6-7) makes harmful intent incapable
· Some states say young children (usually 7) cannot be capable of committing tort at all
· Standard of care is different: how the child of being the same age and intelligence would act
Parent vicarious liability:
· Cannot be vicariously liable
· Some states hold them liable in 2 ways:
· 1) Child’s tort committed willfully
· 2) Foreseeable  they have done the same thing before
· Damages must be limited – less than $25K
· More likely theory against parent would be negligent supervision  difficult to prove b/c there is no standard of care for parents
	Van Camp v. McAfoos: kid hit  w/tricycle and injured her ankle
· Issue b/c  is 3yrs old  can he or his parents be held liable?
· Ask whether child has history of doing this? Or whether parents encouraged it? No evidence it was intentional, difficult to prove
· Parents are no vicariously liable
Snyder v. Turk: surgeon yell at nurse
·  intended offensive contact   grabbed s shoulder and held her to surgical opening and yelled
· Enough that he intended offensive contact   doesn’t need to prove physical harm
Cohen v. Smith: religious woman seen unclothed by doctors
· Explained to staff that she had belief and they said ok, but touched/looked at her anyway during c-section
· s actions = battery b/c of intent to harm person dignity
· emphasis on her lack of consent
· individuals have rights to have med staff respect their religious beliefs
· Ambiguity: would it have made a difference if the male nurse didn’t know about her beliefs?
Garratt v. Dailey: 5 yr old pulls chair out from under 
· Issue: did he know the harmful or offensive contact was substantial to occur?
· Remanded to make definite findings on issue of whether  knew with certainty that  would attempt to sit down where chair had been
· Absence of purpose to injure doesn’t matter if there was substantial certainty
White v. Muniz: dementia patient struck  on jaw when she was changing her diaper
· CO law requires dual intent which isn’t here   didn’t understand her act was harmful
Wagner v. State:  attacked by mentally disabled person in a department store
· Only intent to make contact is necessary  single intent
·  liable for battery (usual American view is that insanity is no excuse for tort liability)
Baska v. Scherzer:  stepped in between s fighting and got punched
· Transferred intent: enough that the s intended to produce harm on other person, does not change that actions were intentional

	Assault

	Elements:
1.  acts intending to place a person in reasonable apprehension of imminent harmful or offensive contact
a. would be a battery if completed
b. reasonable  has to be something making you think it’ll actually happen
c. imminent  doesn’t necessarily mean immediate, but not too far in the future
2.  is placed in such apprehension
a. apprehension  awareness, not necessarily fear, just awareness that a person is about to touch you in a harmful/offensive way
Difference btw Assault and Battery:
· Contact w/ battery
· Can have both  if you threaten somebody and then go through w/ it
· Have battery w/o assault if you get caught by surprise (i.e. hit from behind or attacked in sleep)
Transferred Intent:
· If you commit one tort but intend to commit another, the intent you had for the first transfers to the second
· Ex: shooting the person behind who you pointed the gun at, but didn’t mean to fire?
·  who was shot = battery (satisfied by transferred intent)
·  who didn’t get shot = assault
	Cullison v. Medley:  show up at s trailer and threaten  to stay away from daughter
·  had hand on gun in holster,  feared he would get shot
·  suffered psychological damage
· Trial ct and app ct erred in determining it was not assault b/c gun never left holster  caused psychological harm and invasion of mental peace
Dickenson v. Puryear: Tie up man who was messing w/ teenage daughter
· Tied him up, cut his hair with knives, threatened to castrate him, told him to leave the state
·  brought lawsuit for intentional infliction of emotional harm b/c SoL for assault and battery had passed   proved everything was assault and battery (so they could get off) except for part where they told him to leave the state (held to be threat for the future – IIED)

	False Imprisonment

	Elements of False Imprisonment:
1.  acts intending to confine 
a. either having the purpose to confine OR be substantially certain of confinement
2. Confinement
a. Based on a reasonable belief
3.  is aware of the confinement or physically harmed by it
a. if you’re knocked unconscious and then dragged into a room where the door is locked and then 2 mins later someone lets you out, you don’t have FI b/c you weren’t aware or hurt while confined
4. Without lawful privilege
	McCann v. Wal-Mart Stores, Inc.: confinement doesn’t require physical restraint
· s held against will by 2 employees who thought the son had shoplifted 2 weeks prior
· employees said the police were coming, but then security let them go after an hour
· confinement can be imposed by threats of physical violence OR false assertion of legal authority
· Walmart wanted confinement to be restricted to requiring physical restraint  would limit their liability if this happened again
· The fact that she didn’t ask to leave does not ruin her case

	Tort to Property

	Trespass to Land
Elements:
1. Prove an ownership or possessory interest in land
2. Intentional invasion or intrusion on land by 
3.  possessory interest has to be harmed in some way (Connecticut Supreme Ct case)
· Never required that  prove the  knew the land belonged to someone else  only requires intentionally turning up on it
· Cases of good faith trespassers usually building something on land they didn’t know was theirs
· Damages for minor invasion are usually small
· Ex: always turning around in someone’s driveway  damages might be an injunction
· Battery = Trespass to the person
	Conversion
· Requires intent to “exercise dominion” over a thing  bad intent not required
· Stealing = conversion in tort law
· Even an innocent conversion is actionable
· Remedy  market value of the thing at the time of the conversion (“forced sale”) or give item back
· Typically can’t get emotional distress damages, but some exceptions
· Ex: Indy 500 ring taken and he claimed emotional damages  court agreed with this
· Ex: Antique grandma’s wedding dress stolen and bride couldn’t wear it  emotional damage
· Law increasingly recognizing that pets are irreplaceable, not the same as an object
· Some courts willing to give emotional distress damages
· Some courts say you can sue for IIED if someone harms pet in front of you

Common fact patterns:
· Goods taken and kept or sold/given away  transfer to one party to another
· Goods taken then destroyed

Factors when determining if interference is serious enough to impose liability:
· Extent and duration of control
·  intent to assert a right to the property
·  good faith
· harm done
· expense of inconvenience caused

School of Visual Arts v. Kuprewicz: porn emails harmed computer
· Porn emails and unsolicited job apps sent to  and harmed computer
· Trespass to chattels  intentional, without justification or consent, physically interfered with use
· It was the damages to the computer that made  liable, not just sending bad emails
Intel v. Hamidi: sent inflammatory emails about Intel to Intel employees
· Intel claims trespass to chattels, but there was no physical damage to computer system

	Defenses to Intentional Torts: Self-Defense & Defense of Others

	Elements of Self-Defense:
1. Reasonable belief by the  that force is needed 
a. reasonably apparent threat to his safety
b. if you were wrong in believing it, Q is whether you were reasonable to believe it
2. Force was not excessive in degree or kind  reasonable force
a. It is possible that the first blow could be privileged and then the ones after are deemed excessive
Ambiguity: Can you hit someone first if you think they’re about to hit you?
· Turns on things like what was said, size differential, etc. to figure out if it’s a reasonable belief

Elements of defense of others:
1. A few states say force is needed, not just a reasonable belief
2. Reasonable force, not excessive
	Touchet v. Hampton: excessive force is not privileged in self-defense
·  fired  from his job and  left series of angry voicemails -  went to s work days later to get him to stop leaving voicemails and an altercation ensued
·  claims  came at him, but then  had to be pulled off of  to stop the fight (conflict testimony on whether  actually stood up and came at )  excessive force
·  sues for battery and  claims self-defense
Landry v. Bellanger:  may prove actions were privileged, but cannot be based on desire for retaliation
· substantiates self-defense as a justification (used in Touchet)
Morneau v. American Motor Oil: self-defense cannot justify physical action against words
· words do not equal battery (in Touchet, co-workers didn’t see  hit first, they just saw words)

	Defenses to Intentional Torts: Defense & Repossession of Property

	Force used to defend property: not the same amount used to defend people (reasonable force is less); cannot be designed to inflict bodily harm or kill
· “Stand Your Ground”  not in common law, but authorizes escalation
· Common law = Limited self-help  does not authorize escalating violence
· Hot Pursuit Rule: can use self-help to recover property if you’re in fresh pursuit (e.g., can run after someone)
· Use of warning signs (no trespass sign) doesn’t excuse force
· Common law allows a shopkeeper to exercise limited self-help to defend against shoplifters (Gotarez)
· Some states don’t privilege a mistake for shoplifters  if you make a mistake you lose privilege

Discipline: common law privilege (supplanted by other laws)
· Allows parents to use reasonable amount of force when disciplining
· Has also been applied in schools and jails
	Katko v. Briney: spring gun is not reasonable force to defend property
·  had loaded spring gun pointed at the door to protect farm house against trespassers 
·  shot in leg when breaking in
· “rough equivalence” – would only be reasonable if trespasser is endangering your life
Brown v. Martinez: farmer shoots boy stealing watermelons
· Force was unreasonable  can’t use deadly force to defend property
· Like Katko, farmer intended assault, but actually committed battery (transferred intent)
Gotarez v. Smitty’s Super Valu: manner and length/force were excessive
· Shopkeeper thought  and friend stole an air freshener and followed them outside
· Once outside, employees grabbed friend,  yelled to leave his friend alone, and employee put  in a chokehold
· Statute requires reasonable cause, purpose of detention, and reasonableness of detention
· Force was unreasonable for the value of the thing stolen
· Purpose had to be for questioning or getting police

	Defenses to Intentional Torts: Consent

	Turns on reasonableness of the person being sued  that  consented to the very thing that’s being sued
· Belief of consent has to be reasonable
· Power imbalance btw the two people involved in alleged consent is important  unlikely to find that the person with more power reasonably believed that the other consented
· Assumption of risk is similar to consent but for negligence
· Consent is to an act, not the consequences of the act
· Ex: consent to boxing w/o gloves and you get bloody, can’t claim you didn’t consent to be seriously injured b/c you consented to the boxing
· Consenting to the act knowing its character and knowing the normal consequences  don’t necessarily consent to an act of different character
Minors:
· Incapacity to consent 
· No way a reasonable adult would think a minor is consenting
· Many states say minors below a certain age cannot consent to sex as a matter of law
Medical Battery: most are brought against doctors for negligence b/c you can’t get money from malpractice insurance if it’s battery
· Consent can be implied  if doc reasonably believes that the person was agreeing to the doc solving problems
· Issue is that if they see something else going on they need to get consent to fix that also
· Substituted consent  get consent from family member if patient cannot consent
	Robbins v. Harris: example of power imbalance w/ sexual conduct w/ inmate

Kaplan v. Mamelak: Dr operates on patient w/o patient’s consent and has committed a battery
· Scope of consent  not consenting to everything a person will do, can consent to limited thing
Doe v. Johnson (Magic Johnson): scope of consent to sex didn’t include HIV
· Woman consented to sex but did not consent to sex w/ someone who is HIV+
· Court held this was a battery – like you’re defrauding someone into consent

	Defenses to Intentional Torts: Public & Private Necessity

	Public necessity defense: limited to situations where there’s an emergency that effects the public (not very many cases)
· If you have reasonable belief that there’s an imminent public emergency, you are privileged to take reasonable action to prevent public disaster
· Reasonable belief even when action might turn out to not actually be necessary
· Balance interest to society vs private right
· Takings clause: should state compensate victim? 
· CA says no
· Related to eminent domain – govt empowered to take private property for public purposes without compensation
	Surocco v. Geary: right to destroy property in good faith in order to prevent spread of fire
·  blew up s house during a large fire to prevent spreading
·  claims they could have removed more of their property if the  hadn’t blown up the house
· Interest in society is greater than private interest here
· Privileged to take reasonable action to prevent public disaster
Wegner v. Milwaukee: SWAT team destroyed a house and homeowner able to recover based on takings clause
City of San Antonio v. Pollack: SWAT team destroy convenience store and got no compensation b/c they pleaded takings clause in CA instead of a tort
Ploof v. Putnam:  had duty to keep ship on his dock to prevent bodily harm
·  sailing with family and storm arose   moored the boat to the s dock to prevent injury to boat and family
·  unmoored the boat and contents and people were injured
· Entry upon land to save goods in danger is not a trespass  can sacrifice personal property of another to save life or lives of others
Vincent v. Lake Erie Trans Co:  entitled to compensation b/c privilege to trespass there but need to pay for damage
· s steamship moored to s dock to unload cargo  storm arose and ship thrown against dock resulting in damage
·  damaged property to protect his own – not protecting for public service
· Has privilege to trespass but has to pay for damage (weigh whether its worth it)

	Damages

	· Deterrence  aimed at the public
· Compensation  aimed at putting  in position they were before act occurred
· Punitive  to punish, measured by conduct rather than loss, mostly not part of civil cases
· Only have damages when prove liability
Components of compensatory damages:
· Lost wages/earning capacity
· Medical expenses (past/future)
· Pain & suffering and emotional (past/future)
· Special damages: limited, doesn’t include attorney fees, would include something like making your house handicap accessible if you’re in a wheelchair
Collateral source rule: having insurance doesn’t mean more/less damages  jury shouldn’t know about insurance b/c they might be inclined to award more
	Dillon v. Frazer: ran stop sign and caused  injuries
· Total amount of undisputed charges was higher than what jury granted ($6K off)  can there be a new trial solely for damages? Yes, when it’s clearly different need to make sure jury did grant damages based on other motive










			Negligence	

	· Form of fault b/c it’s acting riskier than a reasonable person would have acted
· Negligence = conduct that creates unreasonable risk of harm (a tort occurs when harm is actually done)
· Settlement based on what would actually happen in court
· Looking at conduct rather than state of mind in negligence  compare conduct to what we’d like to see in society (idea that there is a standard)

	Element 1:  owed the  a legal duty

	· Question of law
· standard of care  (1) does a duty exist? And (2) if so, what is the duty?
General duty of care: the prudent person standard  exercise the case that would be exercised by a RPP under the same of similar circumstances to avoid or minimize risk of harm to others
· harm is foreseeable and risk is great enough to require precaution
· breach of duty: did the conduct fall below the standard of care? A RPP would have realized the risk
Existence of a duty  answer is almost always that a duty exists
· omissions might not mean a duty exists (where you fail to act)
s own characteristics in RPP standard:
· if  has some sort of physical disability putting them at a disadvantage, look at RPP w/same disability as 
Disability:
· Effect on physical impairment rule on :
· whether  is held liable for a disabled person varies case by case
· won’t excuse someone whose disability can be corrected (like glasses)
· Old age  not taken into account in setting the standard of care
· Intoxication  owes same care as sober person
· Sudden incapacitation  if it’s not foreseeable, no liability
· Mental infirmities  not taken into account, held to same standard of care as someone without
· In some states (1/3) people with mental infirmities can’t be held liable, the caretaker would be held liable but could be covered by insurance
Policy why disability doesn’t prevent liability:
· Allocates losses btw 2 innocent parties to the one who caused the tort  typically shift losses based on fault
· Incentives for those caring for disabled person to prevent harm
· Removes inducements for people to fake disability to avoid liability
· Avoids administrative problems in courts attempting to identify and assess disability
· Forces persons with disabilities to pay for damage if they live in the world
Special child standard: duty of child to exercise same care that a reasonably careful child of the same age, intelligence, experience would exercise under same circumstances
· Rule of 7s: 0-7 incapable of negl as a matter of law; 7-14 incapable of it; 14+ capable
· Rule of 7s not common  most states hold under 3 incapable of negl (restatement says under 5)
· Parents not liable for their kid’s tort (in CA statute says parent is liable if they were negl or committed intentional tort)  impossible to prove what is reasonable supervision, no standard for parents
Negligence per se: standard set by statute, regulation, or ordinance
· Unexcused violation of non-tort stat/ord/reg is a breach of duty
· Most cases like this could settle if it were clear the statute were violated and there’s no justification/defense
· If rep the , fight to keep statute out
· CA presumption rule: when statute applies and is violated, breach of duty/negl conduct is presumed
· Burden placed on violator to refute
Elements needed to replace common law duty of care w/duty from statute:
1) stat/reg must clearly define required standard of conduct
2) stat/reg must be intended to prevent type of harm the s act/omission caused
3)  must be a member of the class of persons the stat/reg was designed to protect
4) violation must have been proximate cause of the injury
3 approaches to negl per se:
1) negl per se rule (47 states follow)
2) only using violation of statute as evidence of negl
3) CA presumption rule
Excuses for negl per se (not limited) – restatement:
1) violation is reasonable in light of childhood, physical disability, physical incapacitation
2) doesn’t know factual circumstances making stat applicable (e.g., tail light go out w/o knowledge)
3) reasonable care is exercised in attempting to comply (e.g., stat prohibits driving on sidewalk but you do to avoid hitting someone on street but you hit someone on bike – can cite this excuse b/c you used reasonable care)
4) he is confronted by an emergency not due to his own misconduct (e.g., brakes unexpectedly fail)
5) compliance would involve a greater risk of harm to actor or others (e.g., people walking w/backs to traffic on narrow bridge b/c there was a small sidewalk – supposed to walk looking at traffic, but this is safer)
6) violation is due to confusing way in which requirements are presented

	Stewart v. Motts: car exploded b/c  put gas in carburetor when trying to fix gas tank
· Issue  is there a higher degree of care b/c he was dealing with gasoline?
· Only a reasonable standard exists, but higher danger = higher care (since a RPP would use more care)
· Other courts hold that when danger is higher, standard is higher, but most believe standard is the same but level of care is higher
Posas v. Horton: Posas stopped suddenly to avoid hitting pedestrian and Horton rear ended her
· Issue  sudden emergency instruction appropriate?
· Not appropriate b/c it doesn’t fall within defn of emergency
· Defn of emergency: sudden, unexpected, unforeseen happening or condition that calls for immediate action
· 3 high state courts say there’s never an emergency instruction, just instruction on reasonable standard of care
· focuses the jury on something not clear and too specific on 
Shepherd v. Gardner Wholesale:  w/cataracts trips on sidewalk in front of s business
· conduct of actor w/disability is only negligence if it doesn’t conform to that of a RPP w/same disability
Creasy v. Rusk:  has Alzheimer’s and gets aggressive w/caretaker at a home
· Issue  can a disabled person be held liable for his actions in injuring someone?
· Caretaker has no complaint for injuries b/c she was acting in course of her employment of taking care of a patient known to be aggressive b/c of his disease (duty of care only for the caretaker to the patient, not the other way around  statement of limited duty)
Hill v. Sparks: earth scraper kills operator’s sister b/c she stood on it and fell
· Required to exercise qualities of his expertise in recognizing the risk
· RPP uses all of the training/knowledge they have in standard of care  amount of care would change, but standard wouldn’t
Robinson v. Lindsay: 13yr old injured 11yr old w/snowmobile
· Held to standard of care and conduct expected of an adult b/c he was operating a powerful motor vehicle – no child standard
· Some courts use adult standard also for firearms
Marshall v. Southern Railway Co.: ran into support of railway trestle b/c car came toward him
· Judge wrongfully decided what duty was  judge needs to tell jury RPP standard and jury decides duty
· Court wrongfully holds he should’ve been able to stop w/i range of lights 
Chaffin v. Brame: crash into unlit truck b/c another car came toward him and didn’t dim brights
·  sued the truck owner b/c he had no lights on
· cannot hold  guilty of contributory negl as a matter of law (can’t use reasoning of Marshall and need to ask what RPP would do)
Martin v. Herzog: cross center line in car, hit a buggy and killed the driver
· buggy didn’t have lights on and statute says there must be lights  does the statute set the standard of care? Yes, negligence per se
O’Guin v. Bingham City: kids killed when wander into landfill
· issue of whether negl per se: are the kids part of the class? Is type of harm covered?
Impson v. Structural Metals Inc: truck attempt to pass w/i 100ft of intersection and crash into car; statute prohibits passing w/i 100ft
·  excuse not sufficient (said forgot existence of intersection, sign was small, no lines indicated no passing) – ordinary lack of care

	 Element 2:  breached that duty by behaving negligently

	· Question of fact (for the jury)
· Sometimes called “negligent conduct”  proving facts of what someone did and then say the act fell below the standard of care
· Looks at risks and reasonable foreseeability of risks – taking of unreasonable risk  proving breach of duty = risk would have been foreseeable to a RPP
· RPP take reasonable precautions to prevent risk – what is reasonable depends on risk of harm and practicability of prevention
Expecting care by 3rd persons:
· Ex. Parents/children  not foreseeable child would get hurt if w/parent and might not have duty to protect child if parent is present
· Butting in could make things more dangerous by making people rely on you, would assume duty of care
Liable for conduct deemed a social utility:
· Social utility needs to be balanced against risks of conduct or whether they can use an alternative
Owners duty to provide against resulting injuries – 3 variables:
1) probability of harm
2) gravity of resulting injury
3) burden of adequate precautions
Liability depends on whether burden is less than injury multiplied by probability: B > P x L
· B = cost (burden of avoiding the harm)  cost of engaging in alternative conduct
· P x L = reasonable foreseeability of harm  foreseeable risks created by actor’s conduct
· P = probability of harm occurring
· L = foreseeable extent/amount of harm
· When cost of avoiding harm is less than paying for harm, RPP would avoid harm – but people don’t think like this
· Just an equation, Judge Hand said it shouldn’t be quantified (i.e. when dealing with human suffering, too much stays open), Judge Posner big on equation
· Helpful when there is a huge gap (i.e. wouldn’t spend 1 million to save 100)
· Helpful to generally compare burden w/harm
Assessing responsibility when more than 1 person is negligent ( v. D1, D2, D3)
· 2 allocation methods:
· joint & several liability   enforces judgment against any one 
· ex. D1, D2, D3 all have a 100K judgment against them   can only recover 100K (not 300K), so enforces against D1 (or any)  D1 given right of contribution in a separate action to go after D2 and D3 b/c they didn’t pay 
· protects s from insolvent s;  also satisfied quicker
· more incentive to settle for a larger company 
· several liability  proportionate (more recent movement, half states follow)
· protects s from insolvent s
· jury fixes % of responsibility, no need for contribution suit
· gives s incentives to join each other
· in a few jdx (Indiana, Kansas, Nebraska),  can bring in “phantom” 3rd party  to reduce own liability (e.g., being robbed in hotel parking lot and robber is phantom 3rd party even though he can’t be found – hotel could be 10% liable rather than 100% and  wouldn’t be able to recover from robber b/c he isn’t there)
·  needs to enforce judgments against each party to recover
Slip & Fall Accidents:
·  must show that premises owner either created a dangerous condition OR had actual/constructive knowledge of a dangerous condition  fell below standard of care
· 3 ways  can show negl in slip/fall cases:
1)  created and failed to take reasonable actions to abate hazard
2) constructive notice   didn’t directly create the condition but discovered/should’ve discovered a condition created by others and failed to take reasonable steps to prevent injury
3) s method of business ops made it foreseeable that others would create danger and  failed to take reasonable steps to remove it
Violation of private standard or common custom:
· if you believe  didn’t follow an industry/community custom, you can get that into evidence to show unreasonableness (but doesn’t prove what standard is)
· “what usually is done may be evidence of what ought to be done, but what ought to be done is set by the standard of reasonable prudence, whether it is usually complied with or not” – Pacific Railway v. Behymer
	Brown v. Stiel hypo (p.10 in notes): Stiel co builds building for own use and chose design w/major structural components were steel b/c it was quicker/cheaper but known to cause accidents  2 people injured
· 1 wasn’t an employee, but the 1 that was would get compensated through worker’s comp rather than tort (only compensated through tort claim if it was intentional and workers comp doesn’t give you pain an suffering like tort would)
Pipher v. Parsell: grab steering wheel and hurt another passenger in car
· Negl turns on foreseeability of harm
· Parcel realized he had someone in his car who engaged in dangerous behavior after the first time he grabbed the wheel  could have taken additional steps to prevent it
· Should have been heard by a jury b/c for Q of foreseeability of harm  reasonable jury could find that he breached his duty to protect Pipher from Biesel by preventing her from grabbing wheel 2nd time
Indiana Consolidated Insurance Co v. Matthew: lawn mower caught fire and burned down bros garage
· It catching fire is not foreseeable and when it did he acted reasonably
· Properly filling gas tank, even if spill a little prob wouldn’t be negl
· RPP wouldn’t have pushed it out of garage to start it – garages intended to start motors in
· RPP wouldn’t have pushed flaming mower out – thought it was going to explode in his face
· Burden/costs of doing that vs. foreseeable harm created
Barns v. US: women fell while taking off shoes in TSA
· Was TSA negl in not providing a chair? No, b/c the possibility of someone falling wasn’t enough to create foreseeability of harm (no evidence that people usually fell)
Stinnet v. Buchele: injured while fixing roof
· Negl for not providing a safe place to work? No b/c worker didn’t ask for safety materials and didn’t provide own – he would know more about the risks
· Would’ve come out differently if he asked him to provide equipment
· RPP would expect worker to provide own safety equipment
Bernier v. Boston Edison Co.: crazy accident that should’ve been minor made a light pole fall on Bernier’s legs
· Accident btw 2 other people and it cause the pole to fall on a pedestrian  went after Boston Edison b/c of $ and claimed pole had been negligently designed, selected, constructed, maintained
· Issue of using a lighter pole that’s easier to fall vs a heavier pole that would cause a worse crash if someone drove into it  should be more precaution to guard against pedestrian injury (fell when car going 6mph)
Parsons v. Crown Disposal Co: thrown from horse when garbage truck scared
· Not negl b/c of social value - necessary
US v. Carroll Towing Co. (Judge Learned Hand – famous): sinking of barge loaded with flour when crashes into tanker – breaks away from tug b/c of tug operators  no bargee aboard
· Absence of bargee reduces tug liability
· Uses the B > P x L equation
Thoma v. Cracker Barrell: slip/fall while eating, saw drops of water on floor but didn’t see anyone drop anything
· Jury to decide whether can infer that owner knew about water (maybe employee spilled and didn’t clean, or someone else spilled and they should’ve noticed, should be checking)
· Show that the substance had been there for a while and  should’ve noticed
Duncan v. Corbetta: fall when wood broke on stairway
· s didn’t prove s had role in design/construction
·  tried to say that they didn’t use pressure treated wood which would be customarily done – evidence inadmissible
TJ Hooper: barges lost in gale, towed by tugs at the time, cargo owner sued barges and tugs based on contract
· an industry can’t set own standards – still has to meet standard as a matter of law
· tugs had no radio, evidence shows w/radio it wouldn’t have happened  not determinative that nobody used radio (custom itself isn’t reasonable)

	Element 3:  suffered actual damage/harm

	· Actual damages  damages not presumed,  has to prove them
· Negl conduct caused legally cognizable harm
· Courts used to not view emotional distress as legally cognizable harm
· Unlike intentional torts – don’t require proof of actual harm b/c bad state of mind is enough
· If actual harm wasn’t a req, we would have suits for carelessness
Jury’s job to measure damages
Pure economic damages (like lost profits) historically not considered actual harm
	Right v. Breen:  didn’t report injuries at scene, minor car damage
· Brought the suit later claiming he’d suffered injury as a result of the accident, leading to economic and noneconomic damages
·  brought evidence injuries resulted from 5 other accidents
·  wanted nominal damages but this is stupid
· failed to establish causation and actual injury
Howard v. Union Carbide Corp: chemical leak exposed people and caused minor allergy symptoms
· damages reduced from $1500-3500 to $100-500 b/c they resolved themselves in a day

	Element 4:  negligence was a factual cause of that actual harm

	· Factual cause (“cause-in-fact” or “actual cause”)  can be numerous causes, negligence has to be A cause
· Must prove harm was caused by   would it have happened if  didn’t act negligently?
· Usually decided by jury
But-for test for causation  would injury have happened if  didn’t act negl?
Need to frame the issue to avoid losing factual cause
· Expand scope of breach of duty
Sometimes  must show general and specific cause:
· Ex: claiming harm from prescription drug must show drug was capable of causing the condition and  suffered it as a result
Substantial Factor test: when you have multiple causes and multiple s and the but-for test frees all from liability
· Q is whether each  was a substantial factor in the harm – jury Q
· Used with single indivisible injury when you can’t separate cause
Trivial conduct:
· When s conduct is only a trivial contribution in a causal set that is the factual cause of harm, the harm is not considered within the scope of liability
	Hale v. Ostrow: had to enter street b/c sidewalk was blocked and tripped over concrete and crushed hip
· Bushes overgrown on sidewalk in front of Ostrow lot but property where she fell was in front of property not owned by s
· O claims injury was caused by shitty sidewalk, not their fault  was A cause under the but-for test (jury Q)
Salinetro v. Nystrom: got x-rays b/c in car accident and she was pregnant
· Doc didn’t ask if she was preg or when date of last period was  gyno advised her to terminate preg b/c of damage to fetus from x-ray (fetus was dead at time of abortion)
· She said even if asked about preg she would’ve said no
· Failure to ask when date of last period was changed the case
Jordan v. Jordan: wife backs into husband who’s crouching behind car
· Framing will decide case: ct said she failed to look in mirrors, but may he couldn’t have been seen even if she did look in mirrors
Sweeney v. City of Bettendorf:  fail to prove that had city provided supervision near kids at baseball game,  wouldn’t have gotten struck by bat
Barry v. E-Z Trench: E-Z fail to warn of dangerous nature of groundsaw, but  knew danger and would’ve taken same actions even if product had been designed right
Cabral v. Ralphs Grocery: driver of car died in collision with tractor-trailer rig at site
· Negl conduct was tractor driver stopping there  Q is what would’ve happened if he hadn’t stopped there, not if he had a better reason to
· Emergency stop wouldn’t create liability like a snack would
Landers v. East TX Salt Water Disposal: lake w/fish is polluted b/c of water and oil companies
· Use substantial factor test rather than but-for test
Lasley v. Combined Transport Inc:  truck lost load, caused back-up and then accident where decedent died from explosion from crashing into other 
· Other  was intoxicated – relevant to apportionment of damages but not causation b/c both s had substantial cause
Dillon v. Twin State Gas & Electric: s negl cause boy to be electrocuted as he slipped off bridge
· Would’ve been killed/hurt if he hadn’t been electrocuted  did the electrocution cause loss of boy’s life or just a few extra minutes?
Summers v. Tice: bird shot discharged from shotgun
· Shooting quail and both s shot at one but the  was in that direction and got shot in eye and face  both are liable even though you can’t tell whose shot caused worse damage
· b/c it’s 50/50 both acted negl. – could have said neither or randomly choose
Hellums v. Raber: one  shot at deer and other shot at it too but missed and hit someone from his party
· Found the 1st shooter could be liable too b/c his shooting was negl AND reasonably foreseeable that shooting in that direction would encourage the other to shoot that way negl too

	Element 5:  negligence was a proximate cause of s harm

	Proximate cause (“scope of liability” or “legal cause”)  within scope of risk created by s negligence
· More to do w/breach of duty than causation b/c it has to do with scope of liability and foreseeability of harm
· An issue when something odd happens or there is a sequence of events
· Reduces potentially expansive liability
· Some courts merge factual cause and scope of liability saying that proximate cause includes factual cause and foreseeability
Class of persons test  is the  a class of persons who are at risk?
Foreseeability  what would a RPP foresee?
Integrating Palsgraf and Thompson  Liable only for:
· (a) types of injuries foreseeably risked by negligence &
· (b) to classes of persons foreseeably risked by negligence
The Rescue Doctrine:
· danger invites rescue – rescuer can recover from  whose negl prompts the rescue if the rescuer had reasonable belief that victim was in danger (duty is owed  rescuer can sue person who caused need for recue)
Violation of statute and proximate cause:
· must show that injury caused was within purpose of statute to protect him  action for breach only when statutory duty is due and statute was designed to protect those injuries
Thin Skull Rule:
· take s as you find them
· as long as a reasonable person would’ve been injured in some way, fact that they were injured more doesn’t make you less liable  some harm needs to have been foreseeable
	Thompson v. Kaczinski: trampoline part blew into street and  lost control when swerved and got in accident
· Sue for negl for allowing trampoline on road, but  say they owed no duty b/c the risk of the displacement from the yard to the street was unforeseeable  scope of liability is a jury Q
· Ask what type of harms are the risk? Who is foreseeably being placed at harm? Was an issue to a motorist within range of harms risked by leaving trampoline parts in the yard near the road?
Melchor v. Singh: fell of employer ladder in bad condition but supervisor failed to provide sandbags to hold it steady
· Was supervisor’s negl proximate cause?
Medcalf v. Washington Heights Condos: attacked while waiting for friend at apt entrance b/c buzzer didn’t work
· If building was negl in failing to maintain intercom, was harm part of foreseeable risk?
Abrams v. City of Chicago: city didn’t send ambulance and got in accident on way to hospital
· Was city negl in not sending ambulance when contractions were 10 mins apart? Being stuck by an intoxicated driver was not within risk of foreseeable harm
Wagon Mound case: ship in harbor spills oil on dock and spark from flying piece of cloth from guy welding burns down the dock
· 2 types of harm analyzed separately  property burned & property mucked up w/oil
· oil is reasonably foreseeable and  in that class b/c they were dock/ship owners, BUT fire damage was not reasonably foreseeable (only happened b/c of temp of water and air)
Palsgraf v. LIRR: man dropped package of fireworks when jump on train
· 2 men trying to catch train, one jumped aboard and conductor helped him but he dropped a package containing fireworks which exploded and caused a scale at other end to fall on 
· Cardozo (majority) says  owe no duty and proximate cause wasn’t applicable – nothing foreseeable
· Taking away case from jury
·  too far away for him to owe her a duty
· not foreseeable that a person in position of guard would foree pushing a person onto a train would injure someone all the way at other end
· Andrews argue it is up to jury and it’s about proximate cause
· Negligence to one is negligence to all (too broad)
Melon Mortgage Co. v. Holder: woman raped in s parking garage by cop
·  couldn’t have reasonably foreseen she would be the victim of a criminal act in that garage
Wagner v. International Railway: person standing btw car fell into gorge and  was hurt while trying to rescue him
· Railway liable to rescuer  danger invites rescue
Larrimore v. American National Insurance: rat poison next to coffee burner explosed and injured 
· Must show injury caused was within purpose of statute to protect him – violation of non-tort statute in this case (found for )
Hughes v. Lord Advocate: 2 boys fell in manhole, dropped lantern on way up and explosion
· Burns foreseeable but vaporization of kerosene and explosion weren’t
· Looking for type of harm, not precise manner of harm   doesn’t need to show that the way harm occurred was foreseeable
· Cause of accident was known source of danger but not foreseeable to act in that way
Doughty v. Turner mfg: worker knocked asbestos and cement cover fell in molten liquid which splashed and burned 
· Judge bought into the manner of harm rather than the type
· Was foreseeable b/c a variant of accidents caused by splashing
Hammerstein v. Jean Development West: hotel put diabetic on 4th floor and he had to walk downstairs during false fire alarm
· Sprained his ankle then turned gangrenous
· If alarm was usually faulty, should be foreseeable there could be a harm to guest (infection wouldn’t be foreseeable but injuring an ankle is)  liable for amount of harm no matter what
McCahill v. NY Trans Co:  ran into  who broke thigh but then died from condition he suffered due to his alcoholism
· Thin skull rule – held liable for his death



		Negligence: Intervening Cause	

	Typical situation: D1 negligently creates a risk, but P is injured only b/c of D2  D2 is in between D1s act and the harm

Intervening Superseding cause  cuts off liability to D1
· Was it reasonably foreseeable to a RPP in D1s position that someone like D2 would come along?
· Old rule: if D2 is an intentional tortfeasor, D1s liability is cut off
Modern rule: ask whether the intervening acts were foreseeable  was the type of harm foreseeable?

D2 acting negligently, not intentionally:
· Courts ask same foreseeability Q  was D2s act reasonably foreseeable? Was harm suffered by P reasonably foreseeable result from D1s act?
· General way to analyze with 2 Ds  1) foreseeability of type of harm or 2) foreseeability of the act
· If D1 causes a car accident, D2 is doctor treating injury  per se rule that D1 is responsible if D2 negligently treats injury

	Marcus v. Staubs: D1 negligently gave D2 alcohol, ask whether D2s act of steeling a car and crashing was foreseeable
· D1 should not be free from liability completely if he increased/helped create risk

Collins v. Scenic Homes: D1 negligently built building and D2 illegally set fire to it  SJ inappropriate b/c the inability to escape was a foreseeable result of D1s acts

Delaney v. Reynolds: majority of states say when P attempts suicide, it is a superseding intervening cause and D isn’t liable
· P sues D for negligently storing gun when D knows P is depressed and suicidal  court allows D to argue that Ps own act is a superseding cause – traditionally reduce D liability through contributory negligence
Derdiarian v. Felix Contracting Corp: D2 runs car through barrier and hits construction worker  D1 could be found liable b/c a foreseeable risk would be a driver hurting a worker by negligently entering work site
· Specific reason D2 crashed (not taking meds) doesn’t matter  precise manner doesn’t need to be anticipated

Ventricelli v. Kinney Rent-A-Car: problem with trunk closing, D2 hits P while P is trying to close the trunk in parking lot  court asks whether negligent acts of D1 foreseeably left P in a dangerous position
· If negligent act of D1 foreseeably left P in a dangerous position, D1s negligence may be proximate cause  NY is a comparative state – allocate % 

Marshall v. Nugent: P passenger in a car that drove off road because a truck came partially in his lane; truckdriver (D1) stopped to help put car back on road; D2 swerved around the truck blocking the road and hit P
· Ask whether D2s negligent act was reasonably foreseeable and/or was the type of harm foreseeable?



	Res Ipsa Loquitur

	Typical situation: D is negligent but you can’t pinpoint what D did  hard to determine who caused 

RIL: allows an inference of causation
· “the thing speaks for itself”  the accident itself might give rise that Ds negligence caused it
· allows case to go to jury w/ instruction that jury is permitted to draw conclusion that it was most likely Ds negligence even though P can’t produce evidence of exactly what D did
· only will apply when P can’t come up with any other evidence  need to show that it was investigated
· RIL is a last resort strategy  P doesn’t often win, mostly a settlement tool b/c you know it goes to jury
· Adoption of comparative negligence  even if Ps negligence contributed, RIL can still apply
· RIL is appropriate if D was probably one of the persons who was negligent
· If evidence does NOT suggest D was negligent, RIL doesn’t apply
Types of cases giving rise to RIL:
· Commercial airplane crashes (i.e. when not equipped with black boxes even harder to tell if it was pilot error or maintenance error)
· Runaway elevator cases
· Escalators suddenly stopping or speeding up
Requirements:
1) wouldn’t have ordinarily occurred without negligence
2) exclusive control; no P contribution
a. courts that still use this test don’t read it literally  really about fairness of letting a jury hold this D responsible
b. Restatement view: all causes (including those by P) eliminated

	Byrne v. Boadle: P walking down street and gets hit by a barrel from above  P produced no evidence that D caused barrel to roll  RIL might send this to a jury since a barrel wouldn’t have rolled by itself unless someone was negligent

Warren v. Jeffries: RIL not applicable to case where Ds truck left on incline and rolled over child  P failed to research what could have caused

Giles v. City of New Haven: runaway elevator case where P operator hurt jumping out btw floors  RIL can still apply even if Ps negligence contributed
· If jury could find that D was more likely responsible than someone else, goes to jury



				Defenses to Negligence

	Contributory Negligence: Fault of the P

	Typical situation: D saying P was also negligent and a cause of the harm  D is NOT fighting the PF case
Contributory negligence = all or nothing effect (Butterfield)
Comparative neg/fault = proportional liability
· Either modified or pure approach
· With multiple Ds, analyze Ps % against all Ds combined, not against each D
· Whether judgment is against Ds collectively or separately depends on if you’re in a joint & several liability or just several liability state
· CA legislative compromise on joint/several liability:
· Economic damages  joint & several
· Non-economic damages = several
· Restatement apportionment of liability:
· 1) nature of person’s risk-creating conduct
· 2) strength of causal connection
· Posner approach to determining %  compare costs to P and to D of avoiding the injury
· If D’s duty encompasses protecting against P’s own negl, can’t use comparative negl at all (Bexiga and McNamara)

Outline
A. P sues D for tortuously causing injury to P
B. D defends by asserting that P was contrib. negl (cause of P’s own harm)
C. D must plead and prove:
1) P owed a duty to herself  never an issue
2) P breached that duty (i.e. acted negligently)
3) P suffered actual harm  never an issue b/c P is already claiming this
4) P’s negl was a factual cause of P’s own harm
5) P’s negl was within the scope of P’s “liability” to herself (i.e. it was a proximate cause)  class of persons & type of harm
D. 3 different effects of P’s contributory negligence
1) “traditional” or Butterfield rule: P’s negl bars P’s claim entirely
a. followed in 4 states + DC
b. considered very harsh
2) “modified” comparative negl: P is barred from all recovery if P’s % of fault is 50% or greater
a. 34 states follow this
b. some states say P could recover if it was 50/50; some say P wouldn’t be able to
c. when P’s % is less than 50%, P recovers 100% - P’s% (i.e. if P were 25% responsible, P would recover 75%)
3) “pure” comparative negl: reduce P’s recovery by % of P’s fault
a. CA and NY follow this along with most of the largest states

All-or-nothing judgments after comparative fault:
· Ps fault as a superseding cause of the harm  courts split on whether superseding intervening cause can be used between 1 P and 1 D
· Used to soften pure comparative for D when damages are huge
· Mitigation of damages  if P fails to mitigate and allows injuries to get worse, a few states (and R3rd) say comparative fault – most say contributory

Children & comparative negl: 
· Handful of states hold that kids under certain age (usually btw 7 and 14) are incapable of comparative negl
· Sometimes statutes are imposed to protect vulnerable Ps (e.g., statute requiring a school bus to remain stopped until kids have crossed street  bus driver can’t raise contributory negl if child gets hit)

Known disability  Ps disability/vulnerability might be important if:
1) D knows of the disability which inhibits Ps care for himself
2) Ps risky conduct endangers himself but not others

Policies when judges limit comparative fault defenses:
1) P incapacity  P lacks capacity for self-care
2) Structural safety  D can be expected to take better care of Ps safety than P herself due to systematic diffs in knowledge/experience
3) Role definition  Ds obligation to care for negl P b/c Ds responsibilities as a pro-rescuer
4) Process values  litigating comparative fault defense would harm litigants/create unmanageable litigation
5) Fundamental values  comparative fault would encroach on constitutional/fundamental values
6) Autonomy/self-risk  Ps conduct only risked harm to self, so receives more latitude for Ps choice

Ps entitlements bar contributory negl
· E.g., woman is entitled to shop in grocery store at night even though there’s a risk of getting raped  can’t be contributorily negl for shopping at night

Intentional torts and contributory negl:
· Historically not a defense to intentional tort
· States split on whether you can claim P was negligent in an intentional tort case

Ameliorating Doctrines  courts developed these to soften impact of Butterfield complete bar rule
1) Rescue doctrine  D places someone in danger is liable to rescuer trying to help the person in peril
a. Courts split on whether D can claim rescuer was negl when person in peril sues  most say you can’t use rescuer to reduce claim, but some say you can use it to reduce liability
i. Pure states are typically the ones who allow the rescue doctrine defense, but the rescuer won’t be barred from recovery
ii. Some courts want to encourage rescuing so won’t allow claim of contrib negl
2) Last clear chance  D can’t use contrib negl defense if D had “last clear chance” to prevent it, dead idea (e.g., P negl had car on train tracks and was hit – RR tried to use contrib negl to escape liability)
3) D’s reckless or intentional conduct  reinforce if D acted intentionally, cant use Ps negl as a defense
4) P’s illegal activity  parallel rule to Butterfield that would bar Ps recovery if P was acting illegally when injured by Ds act
a. Court split: most states will bar P from recovery if illegal act is serious enough as a matter of public policy
b. Some states have passed statutes
i. CA: statute covers criminal acts that occur on land  P suing D for negl in creating a condition on land that P encountered during crime (P barred from all recovery if P committing any of the 32 felonies listed when injured on Ds land)

	Butterfield v. Forrester: P rides horse into pole left halfway across road by construction worker  if a RPP would have avoided it and P didn’t, find for D
· If D proves the elements of negligence against P, P can’t recover  “All or Nothing” Butterfield rule = if P is contrib., P receives nothing

Pohl v. County of Furnas: P drove too fast around curve and crashed b/c warning sign wasn’t reflective  60% fault of county b/c sign didn’t meet standards
· Intervening cause will only cut off liability if it’s not foreseeable  P exceeding speed limit is foreseeable

Bexiga v. Havir Mfg: P injured b/c mfg machine had safety devices removed  contributory negl unavailable b/c can’t hold D had a duty to install safety devices but not hold them liable for the injury resulting from a breach of that duty (safety device served to protect against exactly what happened)

McNamara v. Honeyman: Mentally ill P hung herself in mental hospital  no comparative negl where Ds duty includes preventing Ps self-harm

Christensen v. Royal School District: Contributory negl barred b/c of duty school has to protect students  13 yr old can’t be contributorily negl in sex w/ teacher (matter of public policy)

Barker v. Kallash: pipe bomb injured 15 yr old P and sued 9 yr old D  no recovery b/c activity was illegal and serious enough

	Assumption of Risk

	· Parallel rule to Butterfield  completely bars recovery
· Typically would come up in a comparative state – would claim this to escape liability completely

2 basic forms:
1) Express  signing a release before engaging in an activity
a. Releases are valid and will bar recovery as long as they 1) meet reqs for a K and 2) doesn’t violate public policy
b. If activity is essential, express A/R Ks aren’t valid (valid for recreational activites)
2) Implied  look at what parties understood and the scope of the implied assumption of risk (Did P subjectively understand risk and assume them?)
a. 10 states decided implied should parallel contributory negl
b. some states say it’s dead  this is all handled by comparative fault system
c. Traditional rule: will bar Ps recovery

A/R against public policy: 1) doctors/hospitals; 2) attorneys; 3) reckless/intentional torts
· some courts allow waiver of recklessness
· doctors and attorneys cannot request release of liability waiver b/c public policy for people to sue for malpractice 

Implied A/R jdx split:
1) Traditional rule (1/4 states): P is barred if P knows of a risk, appreciates its character, and voluntarily encounters it
2) Implied A/R either primary or secondary (1/2 states, including CA)
a. Primary  P impliedly freed D from duty of care; complete bar
b. Secondary  P was negl in assuming risk; treated like contributory negl (either modified or pure depending on jdx’s approach to comparative negl)
3) Implied A/R eliminated as a defense (a dozen states, R3rd)
a. Don’t need this as a defense b/c once you split it into primary or secondary, you either say D doesn’t owe a duty (attack on the PF case) or treat as comparative negl.

When would there be a primary A/R case without duty?
· Sometimes special or limited duties of care in negl  turns on identity/class of parties (e.g., Landowner doesn’t owe a duty or reasonable care to person on land w/o permission; government in own class via statute, etc.)
· Large % of these cases are sports cases
· No duty to remove an inherent risk, but do have a duty not to increase the inherent risk  if a player injures another might be inherent risk
· P has to claim and prove that D acted recklessly or intentionally
· A lot of states have carried this over to spectators (inherent risk of being hit by foul ball while watching baseball?)
· Stadium owner not liable unless they increase the inherent risk

	Stelluti v. Casapenn Enterprises: P barred recovery b/c release signed for gym valid

Tunkl v. Regents of UC: express A/R against drs and hospital unenforceable b/c it’s against public policy  can’t sign a release when you go to ER

Moore v. Hartley Motors: signed a release before taking an ATV safety class  jury decides scope of express A/R (was the rock she hit an inherent risk?)

Betts v. Crawford: housekeeper P carrying laundry and trips/falls on stairs  court asks whether it’s primary or secondary A/R, jury found P 15% at fault

Avila v. Citrus Community College: P injured while playing beanball sport  look at nature of sport and D’s role – no duty to prevent other participant from being injured by inherent risks in the sport

Sunday v. Stratton Corp: P’s ski hit bush concealed by snow  not every fall is an inherent danger (i.e. ski resort owes duty to maintain a novice slope)

Turcotte v. Fell: P jockey was bumped by another jockey and fell  primary A/R b/c injured as a result of inherent risk of horseracing

	Statutes of Limitation

	Issue is when the claim accrues
· Not so clear in negligence cases  person creates a risk when they act negl, but time passes between that and injury (sometimes takes time to diagnose)
· Old rule – SoL begins on date D acted (barred a lot of claims)
· CA has a 2 year SoL for negligence claims (states vary)

2 major approaches of accrual:
1) Traditional rule/occurrence rule  SoL begins to run on day D has committed the tort
2) Discovery rule  when P reasonably should have/did discover the injury and Ds role in causing it (enough facts to bring claim)
· Majority of states follow this
· P placed under a reasonable duty to investigate  once they know facts that would put a RPP on notice, should investigate
· Jdx split on whether P is required to know D’s role (some states allow Doe pleading so SoL won’t run)
· Most states, doctors and lawyers aren’t governed by discovery rule  Statute of Repose (in CA, 4 years after the lawyer acts)
· Statute of Repose = can’t bring claim no matter what – bars recovery before claim accrued

SoL can be tolled:
· If D has acted fraudulently in concealing the facts
· Tolling for minority  if child injured at age 10, SoL will begin to run at 18 (settlement requires a valid K – valid K at 18yrs)
· Tolling for mental incompetence
Continuous treatment rule  SoL suspended during the time the injured person is trying to fix the problem with the dr or lawyer

Latent potential harm: e.g., someone is negligently exposed to toxic substance that causes harm later
· Can sue for fear of getting cancer, but the SoL won’t begin to run for suit for cancer until a RPP would have discovered the injury (Hagerty v. LL Marine)
· Might be able to get damages for to pay for medical monitoring to see if you’re developing disease (exceptional damages category)

Equitable estoppel elements:
1) Delay in filing an action induced by D
2) D mislead P
3) P must have acted on info in good faith and to the extend that he failed to pursue action in timely manner
Equitable tolling:
· Court may decide to toll statute b/c P is unable to obtain vital info (not often applied)

	Crumpton v. Humana: P needs to show that they would’ve gotten a better result if attorney had filed it on time

Shearin v. Lloyd: SoL begins to run when D acted

Lincoln Electric v. Mclemore: issue is what was discovered  many of these cases have to do with doctors telling people

	Federal Preemption

	Federal congress can pass a law in a particular area that may preempt state law under the supremacy clause

Typical situation: injured P sues D; D brings in fed statute and claims it preempts the state claim  if statute is brought in, the claim can’t be brought and P would only have a federal claim that may or may not allow a private right of action

Powerful defense in highly regulated industries  i.e. products related, trains, tobacco

Types of federal preemption:
1) Express preemption  federal statutes clearly states it preempts state law
2) Implied “field” preemption  if it appears that congress intended to cover the “field” in the statute, no room for state law
3) Implied “conflict” preemption  federal statute conflicts with state law, federal law wins



	Limiting/Expanding Duty of Care

	Common Carrier

	Common Carrier = in business of carrying passengers
· Passenger always passive
· P is always passenger, D is always common carrier (distinction btw class of Ps)
· CA retains a higher duty for common carriers, but lower duty for landowners

Guest Statutes: distinction based on payment btw 2 types of people in terms of who was owed a reasonable duty of care by driver
· Distinction found to be unconstitutional in a number of states
· People who are non-paying guests in car owed a lesser duty  duty not to willfully or wantonly harm
· Disallowed negl claims against driver of the car you’re in
· Issue: what is payment?

Doser v. Interstate Power Co: higher degree of care for carrier of passengers (buses and taxis)
· Higher duty  signal to find liability, virtually strict liability
· Deals with a passenger  if P is not a passenger but injured by bus, common carrier rule doesn’t come into play

	Landowner Duties

	Typical situation: P has been injured on D’s land (usually by a condition on the land)

Traditional categories of entrants:
· 1) Invitee  business (giving financial benefit to LO) or public (on land open to public)
· 2) Licensee  on land w/ permission but not on land open to public or to provide a financial benefit to LO; social guests
· 3) Trespasser  on land w/o permission (adult and child treated differently)
· P can only be 1 thing at moment of injury, but status can change throughout the time they’re there

Duties owed by LO to P:
· Traditional rule  RPP/SSC duty only to invitees
· 25 states
· Licensee/Trespasser duty not to willfully or wantonly harm
· Modern rule  RPP/SSC duty owed to invitees and licensees
· Complete abolition  RPP/SSC duty owed to all
· CA uses this (CA also has a statute that bars recovery for Ps committing a felony on land)
· Label of entrant is irrelevant but their status isn’t  a RPP might treat a trespasser differently than their friend
· In NY a person who is trespassing will likely be an unforeseeable P under Palsgraf  no duty owed to them
· R 3rd recognizes trespassers are different  lesser duties only given to flagrant trespasser (only 1 state has adopted)

Dual knowledge requirement  LO knows entrant is on land & know entrant may encounter a hidden hazard
· Would be breaching the lower duty if you don’t warn the entrant (could be wanton or willful)

Attractive Nuisance Doctrine (followed by most states) LO subject to liability for physical harm to children trespassers if:
1) LO should know place is somewhere children are likely to trespass
2) LO should realize condition will involve serious risk to children
3) b/c of youth, children wouldn’t realize the risk
4) the burden of eliminating danger is slight compared to the risk
5) LO fails to exercise reasonable care to eliminate the danger

Open and obvious rule:
· P injured on land and LO claims hazard was open and obvious  split in states in how this gets treated
· If a duty is owed to protect entrant from open and obvious hazards, would be an issue of contributory negl
· LO in a better position to tell entrant since they already know about condition

Firefighter rule:
· Firefighter injured while fighting fire on property can’t sue LO for negligently starting fire
· Limitation: limited duty owed to pro-rescuers limited to types of risks encountered in that job  not barred from recovery if injured by something else
· Rationale: 
· makes the world safer b/c people would otherwise be resistant to call if they thought they could be sued
· covered by workers comp
· enter at unforeseeable times in areas not open to public (unforeseeable P or proximate cause issue)

Recreational Use Statutes:
· CA statute  duty owed to those who have paid or who are expressly invited, otherwise liability only for willful/wanton failure to warn against danger
· Purpose: to encourage LOs to permit land for public use w/o liability
· Issues: what is considered a fee? What is a recreational use?
· Some states draw distinctions to apply only to rural, not urban land

	Gladon v. Greater Cleveland Transit: P hit by train b/c he was on the tracks  part of argument was whether he was a licensee or trespasser
· Court asking whether the train engineer knew he was there  maybe RPP/SSC duty owed if put on notice he was there

Bennett v. Stanley: 5yr old trespasser falls in neighbors pool  attractive nuisance doctrine applies, duty of RPP/SSC owed here
· Mother died while trying to rescue  rescuer shares same status as person they’re rescuing

Kentucky River Medical v. McIntosh: paramedic injured on curb while getting a patient into hospital  hospital liable b/c they owed a duty
· Hospital had good reason to expect a paramedic would be distracted as she approached the ER
· Benefits of rushing a critical patient outweigh risk of her not looking at curb

Minnich v. Med-Waste: public safety officer injured by trying to stop rolling truck  firefighter rule not recognized



	Nonfeasance: No Duty to Act

	Lack of Duty to Assist/Rescue

	General rule  no duty to assist/rescue
Discontinuing assistance  once you start assisting, you have a duty to assist reasonably
· Can’t leave person worse off than if you never assisted

Exceptions to the no duty to assist rule:
1) D begins to assist
a. Must 1) assist reasonably and 2) cannot discontinue assistance if P is left worse off than had D not started to assist
2) Special relationship
a. Might be a pure exception – having a certain relationship creates a duty
3) D creates risk of harm to P
a. Have a duty to prevent harm from getting worse  really misfeasance b/c you’ve done something to create risk
4) D harms P  Duty not to prevent others from helping

True exceptions:
1) Statute may impose a duty
2) D and P are in special relationship  one person dependent on another

Failure to assist would be a negligence case
1) Duty to assist/rescue – RPP/SSC
2) Breach = failure to assist  what did the failure to assist cause? Must have caused harm to have a case
3) Actual harm; 4) Factual cause; 5) Proximate cause

	Cilley v. Lane: bf accidentally shot himself and gf thought he was pretending  he would have lived if gf assisted him earlier
· Landowner exception doesn’t apply b/c he was a trespasser and her failure to act did not rise to level of wanton/recklessness
· Court rejects proposed rule that witnessing the injury creates a special relationship w/ a duty to call 911

Yania v. Bigan: D dares P to jump into strip mine and D didn’t help when P was drowning  does the RPP/SSC duty owed to a licensee encompass assisting him?
· Lawyering error to not allege that D created the dangerous situation

Rocha v. Faltys: D encouraged P to jump in river even though he couldn’t swim, tried to save him  no liability b/c no duty to assist

Farwell v. Keaton: court found ad hoc relationship (friends on social adventure) created a duty to assist when friend gets beaten up and dies (made it so nobody else could help by taking him in their car)

Wakulich v. Mraz: boys took girl in basement and failed to call 911 when she drank a whole bottle of alcohol per their dare  prevented anyone else from helping

Podias v. Mairs: D struck a motorcyclist P and thought he was dead and didn’t call 911  D owes a duty b/c he harmed P

	Duty to Protect from 3rd Persons

	Allegation: D failed to protect P from 3rd party attack (most often an intentional tort) – D is commonly a LO/business owner where attack occurs
· Need a general exception to no duty rule  special relationship + foreseeability

Exceptions to general rule:
1) Ds special relationship with P
2) Special relationship btw D1 and D2 (relationship w/ source of harm)


Categories of special relationships (Themes = custody, control, ability to warn):
· Common carrier/passenger
· Innkeeper/guest
· Business invitor/invitee
· Custodian/protectee
· Courts split on whether look for strict custody or just control
· May be governmental immunity if custodian is govt agency
· R 3rd also includes: employer/employee; school/student; LL/T; LO/Lawful entrant
· LL duty to control tenants  foreseeability is required; court focus on whether LL has control over T
· If lessor has control over a danger from the T, under a duty – not liable if there is no control
· Cal Sup Ct says you can’t impose duty on LL to not rent to gang member b/c would likely be racial discrimination
· T’s mean dog  LL would have to have specific knowledge to be liable (most cases ask whether LL has ability to control the T’s pets)
· Duty to control a spouse or family member  courts look for control
· Might be a duty to warn if you have knowledge of persons dangerous propensities
· No general duty on parents
· Except: when parent knows that child has done the exact thing before, might have duty to warn
· Duty to control employees
· Often would be a duty to protect employees from 3rd party while at work, but does employer have a duty to protect Ps from employee?
· Looking for connection btw attack and the job
· Clear duty on employer not to hire a known dangerous person if it increases risks to people  cause of action = negligent hiring
· Employers are generally vicariously liable for torts of employees committed w/in scope of employment (form of strict liability)
· Look at foreseeability of the attack

Beginning to assist/protect  Owe a RPP/SSC duty to protect if you start (e.g., providing security at a business but only have 1 guard for huge area; have lights but they don’t all work)

Risking injury  duty of reasonable care when D helps create the risk

Tests of foreseeability:
1) Specific harm rule (not state follows)
a. LO only have duty to protect against 3rd party if LO is aware of specific imminent harm  very restrictive
2) Prior similar incidents
a. Foreseeability established by previous crimes on/near premises
b. Problems: could preclude 1st crime; no rule for how many incidents/how far back you look – too arbitrary
3) Totality of circumstances (most common approach)
a. Looks at nature/condition/location of land and other relevant circumstances
4) Balancing test (CA and TN use)
a. Balance foreseeability of harm against burden of imposing duty to protect against 3rd persons  like B < P x L (carol towing used to trigger duty)
i. Ask if (burden of avoiding harm) is less than (foreseeability of harm occurring) x (extent of harm)
ii. The greater the P x L, the more a RPP has a duty to prevent harm by taking additional measures
· Before doing this analysis, make sure the failure to provide security is a factual cause of the harm

Factors taken into account in deciding whether to impose duty:
· Foreseeability of harm to P
· Degree of certainty that P suffered injury
· Closeness of connection btw Ds conduct and injury
· Moral blame attached to Ds conduct
· Policy of preventing future harm
· Extent of burden to D and community to impose duty
· Availability, care and prevalence of insurance for risk

	Iseberg v. Gross: D failed to warn P that co-worker was going to shoot him  no special relationship; court denies this fits into an agency relationship

Posecai v. Walmart: shopper is robbed at Sams club  in special relationship (business invitee); court applies balancing test  not enough foreseeability to impose duty to provide security in parking lot

Dudley v. Offender Aid: convicted felon left halfway house and raped woman  duty exists b/c of special relationship

Tarasoff v. Regents of UC: foreseeability issue analyzes relationship btw psych and Poddar
· RPP/SSC standard for psych  not liable for failing to protect victim, but duty to protect once realize patient poses a serious danger
· Important that Poddar named his victim  might come out differently if he spoke generally

	Alcohol Provider Duties

	Typical situations:
1) P is injured by intoxicated person, but suing alcohol provider for negligence in providing alcohol to 3rd person
2) P is drinker and sues the provider (in comparative fault, P will have liability)
3) Selling alcohol  stores selling alcohol for consumption not on premises OR bars/restaurants selling for consumption on premises
a. Duty not to sell liquor to noticeably drunk person  unreasonable risk of harm to others is foreseeable
4) Social hosts
a. Traditional rule: social hosts have no liability (still followed in many states)
b. Some states say social hosts owe a duty of reasonable care
c. Some states say social hosts should only be liable for recklessness, not negligence (CA places liability for recklessness)
i. Liable when they know guests will be driving  conscious disregard of a known risk
1. Starting to take keys would create a duty
d. Some states say social hosts liable if they knowingly serve alcohol to minors
e. Few courts have been willing to create judicially created laws on social host liability w/ exception of underage drinking
f. Might make someone into a seller if they charge $

Dram shop statute:
· Most states have adopted statutes that regulate providers of alcohol (relates to social hosts)
· Often statutes expressly say liability for commercial sellers of alcohol  assume legislature purposefully excluded social hosts
· Immunities: some states immunized sellers of alcohol from negligence – responsibility on drinker
· Most sellers for consumption on premises owe a duty of reasonable care
· Liability for sellers for consumption off premises less likely

Negligent entrustment analogy: giving a dangerous instrument to a person, liable for negligence
· Creating a foreseeable risk by giving keys or serving a person who will drive

	Brigance v. Velvet Dove Restaurant: D serve alcohol to minors and knew 1 was driving  unreasonable risk of harm to sell alcohol to visible minors who are driving
· Old rule of O not having liability is unrealistic b/c of cars  drunk drivers compel court to widen scope of common law



	Emotional Harm

	IIED: Intentional Infliction of Emotional Distress

	· Don’t need IIED (or NIED) claim to recover if there’s physical injury to P before emotional distress occurs and a tort covers it
· E.g., Don’t need IIED claim to recover from a battery or assault if the ED results from battery or assault (can get pain and suffering damages)
· Some courts say that IIED should be reserved for when another tort doesn’t cover the claim
Elements of IIED:
1) Extreme and outrageous conduct
a. Looking for conduct that’s so extreme/outrageous that it’s intolerable in society – meant to cover really bad acts
i. Courts look at context and relationship btw parties  some courts require more than 1; outrageous would likely be more than 1
1. Repeated conduct
2. Abuse of power
3. Directed at person known to be especially vulnerable
b. Most cases focus on this element
2) Intentionally or recklessly
a. Intent to inflict severe ED  purpose to do or you know that it’s substantially certain to occur
b. Actor fails to take precaution to reduce risk even though burden is slight
c. Recklessness may be enough  reckless disregard of whether P would suffer such harm
3) Causes severe emotional harm to another
· Often looking for ED that hits first and then might have physical effects

Exercising a legal right
· Person can’t be liable for exercising a legal right even if they are substantially certain it’ll cause ED (e.g., getting divorced or firing an employee)
· BUT not immunized if behavior goes beyond what’s necessary to exercise that right

Causation
· P must prove sufficient causal link btw Ds conduct and Ps ED

Constitutional Limitations
· Claim of IIED violates 1st amendment rights?
· Some courts have held 1st amendment is for legal protection of minority views  no protection needed for majority views
· E.g., cases against churches for shunning  can have claim for IIED for conduct based on religion b/c against 1st amendment

3rd Party / Bystander Claiming IIED
· Most cases hold transferred intent doesn’t apply  would cause unlimited liability
· R 2nd Rule  P can sue (for IIED relating to Ds conduct directed at another) if:
a. P is present when conduct takes place AND
i. Purpose = D knows that harm may substantially occur to P if P is present
ii. Sometimes can show “sensory and contemporaneous” awareness rather than presence
iii. EXCEPTIONS  rare cases where exception would be based on factors:
1. Relationship of target of the conduct to P
2. Relationship btw person committing the conduct and P
3. Egregiousness of the conduct
b. Is a family member of the 3rd person OR is physically harmed by the ED
i. Shows genuineness of distress  indication that ED isn’t made up
ii. CA and some other courts look at probate code for who is considered family

	NIED: Negligent Infliction of Emotional Distress

	· In the past, no claim at all  many variations today
· Mitchell (1st NIED case) held  no recovery for fright alone or consequences of fright, even physical
Elements of NIED:
1) Negligent prima facie case
2) PLUS either:
a. Impact  physical touching
i. Gives evidence that P was actually there
b. Physical manifestations of ED
i. Shows legitimacy and genuineness
ii. P has to produce evidence of some objective physical manifestation of shock/fright occurring after the events
c. P in zone of danger
i. Recovery only for Ds negligence b/c placed P in danger of physical injury and b/c of that danger, P suffered emotional harm
ii. Subjective Test: Are you in fear of physical injury for yourself?  need to be actually immediately threatened w/ physical injury
iii. 20 states follow this

Jdx Splits on NIED Elements (very varied)
1) Some cts require an impact AND a physical manifestation
2) Some cts require JUST an impact
3) Some cts use ONLY physical manifestations
4) Some cts use ONLY zone of danger
5) Some cts use ONLY normal negligence prima facie case elements (CA)  maybe prove severe emotional distress w/ expert testimony

Typical Bystander Fact Pattern = D injures 3rd party victim, but P is someone else suing for NIED

Special Bystander Rules for NIED: ½ states have bystander rules; ½ don’t
1) Must prove a negligence prima facie case
2) PLUS:
a. Dillon v. Legg factors (12 states)  determining foreseeability
i. Whether P was located near the scene of the accident
ii. Whether P directly/contemporaneously perceived the accident
iii. Whether P and victim were closely related
b. Thing v. Lachusa elements (13 states, including CA)
i. P is closely related to victim (blood or marriage usually)
1. Show you’re more distressed than someone who isn’t closely related
ii. Present at scene of injury at time it occurs & is contemporaneously aware
iii. Results in severe emotional distress
3) R rule on bystander:
a. P perceives event contemporaneously AND
b. Is a close family member of the person suffering bodily injury
4) Delayed perception  some cts allow recovery where P arrived at scene shortly after, but before there is a material change in situation
a. P must not have been informed of incident before coming to scene

Parasitic Damages
· Traditional rule = if D negl causes physical injury to P, P can recover all damages that result including emotional harm
· Distinguish btw parasitc vs derivative damages resulting from stand-alone emotional harm claim
Loss of Consortium Claim
· Includes loss of support and services, but also elements like love, companionship, affection, society, etc.
· Cts split on whether to permit claims by child for loss of parental consortium
· Cts split on injuries to pets  whether or not ct views pet as property

Negligent diagnosis  cts split on whether to allow recovery for misdiagnosis if never placing P or other person in real physical danger

When P is in preexisting relationship w/ D (e.g., doctor/patient)  some cts agree D owes a general duty to avoid inflicting ED when D has undertaken obligation to benefit P
· Undertaking creates a foreseeable and likely risk that Ds negl performance will cause risk

Fright or Shock Pattern:
1) D negl acts put P at immediate risk of injury at very definite time and place
2) Ps reaction to risk was fright and shock



	Vicarious Liability

	Strict liability = liability w/o proof of fault  fault doesn’t have to be proved by P (Vicarious liability = form of strict liability)
Respondeat Superior  Employer (ER) is vicariously liable for torts committed by employees (EE) w/in the scope of employment
· ER is liable for entire amount (so is EE but ER has deeper pockets)  ER given right of indemnity to recovery all $ from EE (usually EE just gets fired)
· b/c ER is not at fault, ER can’t escape liability even if they prove they did everything right (ER’s fault is irrelevant b/c strict liability)

Policy: why make an ER liable?
· Cost of doing business 
· b/c ER controls EE, liability for their torts is fair
· Pro-P rule
· About cost spreading  risk spreading

P must prove:
1) Tort committed
2) By employee
a. Is person an actual employee or independent contractor? Independent contractor not controlled in day-to-day operations
b. Ostensible Agency Theory: 
i. If company makes public believe they are an employee when they really aren’t, some cts require that you relied on your belief they were an EE (often comes into play with a franchise – can you sue corp or just franchisee?)
3) w/in scope of employment

What is w/in Scope of Employment?
1) Scope of employment tests/factors: based on degree of control
a. Traditional Test: EE motivated at least in part by a desire to serve the ER
i. Excludes vicarious liability for most intentional torts
ii. About 15 states follow this
b. Modern Rule: Causal Nexus btw tort and employment  foreseeability for type of tort given the employment
i. CA uses this
2) Going + Coming Rule: EE not w/in scope while commuting
a. EXCEPTIONS: where commute gives “incidental benefit” to ER  ER pays time and expense for commuting, making them w/in scope
i. Special hazard
ii. Dual purpose doctrine (special errand or mission on employer’s behalf)
iii. Driving personal vehicle to work so it can be used for work-related activities
iv. EE is on-call
b. Frolic & Detour:
i. EE is w/in scope of employment if on mere detour
ii. EE not in scope of employment if on a frolic
1. Mindset is relevant, and how far you are from work
iii. EE who has left scope on a frolic may re-enter employment
1. Typical case = EE goes to bar and drinks a lot (on a frolic) but then gets back in truck for work and is now back in scope of employment

	Products Liability

	Holds mfg and distributors of products liable for injuries caused by defective products
Elements of Strict Products Liability:
1) Product was defective at the time it left the mfgs hands
a. Can be very hard to prove once a lot of time has passed
b. Was it defective? Intended use is not the key thing, the foreseeable thing is
2) Defect was a factual cause
3) & Proximate cause
4) Physical injury (to person or property other than the product itself)

3 Types of Defects:
1) Manufacturing Defect
a. Something comes off the production line in a way mfg didn’t intend
b. Would be difficult to win on a negl claim b/c hard to prove D fell below standard of care if it’s 1 product out of 10K
c. Tests Used:
i. Consumer Expectations Test:
1. Did product fail to satisfy consumer expectations? 
a. It was more dangerous than what a consumer w/ avg intelligence about how a product should work would think
ii. Products liability R test:
1. Product departs from intended design even though all possible care was exercised in the preparation and marketing of the product
iii. CA Test for Food:
1. Whether whatever was in the food is foreign to the food – means it is defective
2) Design Defect
a. Would mean all of the products are defective  unreasonably dangerous for foreseeable uses
b. Many courts have rejected SL for this and require negligence  makes it hard to succeed
c. CA uses SL
d. Very similar to negl b/c you’re looking at what a reasonable mfg would have done  did conduct fall below standard of care
e. Test Used:
i. Consumer Expectations and/or
1. Flaw in using this is that consumers don’t really understand how the product was designed – they don’t have expectations
ii. Risk / Utility Balancing Test: (majority)
1. Risk of design vs utility of design (like Carol Towing)
a. P proving risks of design outweigh utility
b. P also prove reasonable alternative design available at time of mfg
iii. CA approach
1. Allows jury to find design defect on either consumer expectations or risk-utility balancing
a. Consumer expectations only used if consumers have an expectation  if jury ill-equipped to use this for design defects, don’t use
2. BUT, on risk-utility, the burden of proof is changed from the P to the D to show that utilities outweigh the risk
3. D also has to prove there was NOT a reasonable alternative design
iv. State Split:
1. Minority of courts use only consumer expectations for design defects
2. Majority of courts use risk/utility balancing
3. 3rd group of courts allow P to choose whether to use consumer expectations or risk/utility balancing
3) Information/Warning Defect
a. Missing instructions for warnings that would make it safe
b. Good theory for foreign made products  warning missing or not clear
c. Essentially just a negl case
d. Test:
i. Could the product have been made safe by giving a reasonable warning? Requirement of a reasonable warning
1. P has to prove there was a reasonable alternative warning that D could actually have put on the product
ii. Courts have held that not telling the severity of the harm on the warning may make it defective
Statutes of Repose
· Often says you can’t bring a claim against a product after 10 yrs mfg
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