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INTENTIONAL TORTS
The intent element of most intentional torts includes substantial certainty knowledge. Also, all prima facie cases must be established by a preponderance of the evidence. 


TORTS TO PERSONS


BATTERY:
P’s prima facie case for assault requires showing, by a preponderance of the evidence, that D

(1) intended a harmful or offensive contact (or knowledge to a substantial certainty), (2) the contact occurred (directly or indirectly), and (3) the plaintiff was harmed or reasonably offended by the contact (based on the standard of a reasonable person in a similar circumstance).
· Intent: purpose + subst. certainty
· single intent JDX only require “intent to contact”
· offensive contact: offends a reasonable sense of dignity

ASSAULT:
P’s prima facie case for assault requires showing, by a preponderance of the evidence, that D

 (1) intended to cause a reasonable apprehension of imminent contact (which would be battery if completed) (2) and P was actually (and reasonably) placed in such  apprehension.

· Reasonable apprehension by subjective + objective standard
· Imminent: “no significant delay”
· if P has options to mitigate apprehension, threat may not be imminent
· Requires more than words

FALSE IMPRISONMENT:
P’s prima facie case for false imprisonment requires showing, by a preponderance of the evidence, that D

(1) intended to confine P within a limited area for an appreciable amount of time (2) P was actually confined, and (3) P was aware of the confinement or P was harmed by the confinement.

· *w/o lawful privilege or consent
· confinement: reasonable person would think they were constrained if they tried to leave
· no force requirement
· threats, false assertion of legal authority, duress... may be sufficient
· exclusion insufficient
· (3) Ps reasonable belief often trumps (2) actual confinement









TORTS TO PROPERTY


TRESPASS TO LAND:
P’s prima facie case for trespass to land requires showing, by a preponderance of the evidence, that D

(1) intended to enter upon Ps land (2) and actually entered onto Ps land. (or inadvertent entry + refusal to leave)

· Damages 
· measured by harms inflicted, or presumed to flow from the invasion Ps exclusive right of possession.
· Punitive damages may be assessed for malicious acts.
· Injunctions to prevent further trespass.
· No intent to trespass; just intent to enter

CONVERSION OF CHATTEL:
P’s prima facie case for conversion of chattels requires showing, by a preponderance of the evidence, that D

(1) intended to exercise substantial dominion over Ps chattel (2) and did so, interfering with Ps exclusive right of control to the chattel. 

· Substantial Dominion - Depends on degree of Interference 
· extend / duration of control
· D’s intent to assert right to the property
· D’s good faith
· harm done
· expense + inconvenience caused
· Damages: forced sale; replevin; injunction; actual damages; ED; punitive
· lost/stolen chattel gets highest FMV 
· Serial conversions - P can sue either “converter” or person in possession

TRESPASS TO CHATTELS:
P’s prima facie case for trespass to chattels requires showing, by a preponderance of the evidence, that D

(1) intended to act upon Ps property, (2) and did so, harming the chattel or interfering with Ps use of it. [It falls short of a conversion]

· Damages are rarely presumed and limited to actual damage (cost of repair, diminution in value) unless P was deprived of chattel for a substantial time. 



DEFENSES TO INTENTIONAL TORTS


Affirmative defenses do not attack the prima facie case.
· must be raised, or they are waived
· D must prove by a preponderance of the evidence (jury - fact)
· Reasonableness & degree
Defenses: 
1. Self-Defense (& Defense of 3rd Person)
· Reasonable belief that use of force was necessary to protect against an apparent threat, and the force used was reasonably proportionate to the perceived threat.
2. Arrest & Detention (Shopkeeper’s Privilege to Detain)
· Reasonable belief that P stole goods, and the detainment was reasonable with respect to time and the means of detainment (majority)
· Minority: privilege lost if shopkeeper is wrong; exercised at his own peril
· Arrest & Search: officers can execute search and arrest, but can’t invite the media to cover it w/o consent from landowner (except FL)
3. Defense/Repo of Property (by other means than arrest)
· same as Shopkeeper’s, but for everyone else - must defend w/ reasonable force
· reasonable mistake permissible
· threat to property never excuses force calculated to cause death or serious bodily injury; 
· security must be in “hot pursuit” to repo chattell; can’t do it a week later
4. Discipline: kid may not be able to sue parents (or other authorities) in some states
· Use of force must be reasonable and necessary (ill-defined)
5. Consent: “no harm is done to one who is willing”
· D is protected from liability if D reasonably believed P consented to the act
· *P must understand what he consents to, but specific controls general
· only applies in dual intent 
· not always a “true defense” (only partial)
· Misc: involuntary incapacity / limited consent / no consent to illegality (some)
6. Necessity (public/private)
· Public: D must reasonably believe that destroying, damaging or using property is necessary to prevent an imminent public disaster, and the force used is reasonable to prevent that disaster 
· complete defense, normally involving public official
· Private: (incomplete privilege) - A person is privileged to commit a trespass or to defend/protect one’s own property, but if damage is done, one must pay for those damages.
· privilege to trespass, but not to damage
· permits a technical trespass where no actual damages incurred


MISC. RULES & EXCEPTIONS - INT TORTS


· Child Liability
· majority: same standard as adults
· minority: children under a certain age (often 7) cannot form requisite intent
· *Parents are not vicariously liable
· Mental Incompetency
· held to same standard as others; no insanity defense
· look for issues of intent



NEGLIGENT TORTS


Negligent conduct creates an unreasonable risk of harm to others, and is actionable as a tort when the negligent conduct causes actual harm.  
1. Duty [law]
2. Breach of duty [fact]
3. P suffered actual (legally cognizable) harm [fact]
4. D’s negligence was the actual (factual / but-for) cause [fact]
5. & proximate cause of the damage [fact]
*Showing 1 + 2 proves negligence; 3-5 are the liability requirements


DUTY


Majority: All persons have a duty to exercise the care of a reasonable and prudent person [under the same or similar circumstances] to avoid or minimize risks of harm to others.
Minority: Duty is only owed to those who are reasonably foreseeable plaintiffs; that is, whoever is within the scope of risk created by the negligent conduct - CARDOZO (see proximate cause)

Two Questions:
1. Does a duty exist? (usually presumed)
2. If so, what is that duty? ...To meet the standard of general care
a. RPP/SCC: D has a duty to act as a reasonably prudent person would in the same or similar circumstances [at the time the tort was committed] to avoid or minimize risk of harm to others.

Variations
· Experience/Special Knowledge: RPP/SCC uses all knowledge available
· Physical disability: RPP/SCC for a person w/ that disability
· Children: RPP of a CHILD of the same age, intelligence and experience in SSC
· Exception: when a child engages in an inherently dangerous act that requires adult skills (motor vehicles etc.), the child is held to an adult standard of care
·  Range: +/- under 13/14 years old
· Minority View: Children under 7 cannot be negligent as matter of law

· Old Age: does not impact RPP/SCC 
· intoxication: does not impact RPP/SCC
· sudden incapacity: if unforeseeable, results in no liability; burden on D
· Negligence as a matter of law: judge-made standards
· Emergency Instructions: while some courts include, this is included in RPP/SSC
· mental disabilities: does not impact RPP/SCC (policy) 
· illogical to set standard for unreasonable / imprudent person
· potential physical explanation?
· Dangerous instruments: 
· Majority: no heightened standard; the care which a reasonable person would exercise varies proportionately w/ the danger involved in the act 
· Minority: higher standard of care when dangerous instruments used
· ie. some courts do raise the standard of care


Negligence per se: unexcused violation of a non-tort statute (criminal/administrative)
· Statute supplants RPP/SCC standard so long as type of harm / class of persons test satisfied. (If not, return to RPP/SCC)
· clearly defines the standard of care
· intends to protect against the type of harm D’s actions caused
· P is a member of the class  of persons statute was designed to protect 
· If D violates statute and test met...
· Majority: D is negligent per se (duty + breach)
· Minority 1: violations is evidence of negligence
· CA minority 2: if non-tort statute is violated, negligence is rebuttably presumed
· Excused violations are not negligence. rare
1. Incapacity
2. Factual Ignorance (unaware of noncompliance, not statute)
3. Impossibility (to comply w/ statute)
4. Emergency (not due to his own misconduct)
5. Greater Risk of harm (by compliance - safest act conflicts w/ statute)


BREACH OF DUTY (Negligent Conduct)


Does the conduct fall below the standard of care?
Negligence is found where D engaged in foreseeably risky conduct that an RPP/SSC would not have; that is, where D failed to exercise the requisite quantum of care.

1. Identify negligent conduct
2. identify reasonable alternative conduct
a. What a RPP/SSC would have done
3. compare the foreseeable cost + risk of actual conduct vs. cost+risk of alt. conduct
a. Foreseeable: Was the risk so likely to occur that the conduct in question could not be justified w/o added precaution?
b. Unforeseeable: Or was the risk lacking in severity or probability such that the conduct did not require additional precaution?
c. Reasonable persons do not take actions that are more costly (time, effort, money) to avoid lesser risks
d. Law favors human life to property

Risk-Utility Formula
· D = negligent if B < PL
· B=burden of alt / P= Probability of harm / L= severity of harm (frsble lblty)
· If utility > foreseeable risk -> no liability
· Alternatives: intuitively negligent  statutory / judge-made / Moral (golden-esque) / custom

Slip & Fall
· D must have created the dangerous condition or had actual or constructive knowledge of it
· notice may be established by circumstantial evidence
Misc.:
· Constructive Notice: D knew or should have have known... X that lead to liability
· Internal standards: do not set standard
· Custom (sword/shield): departure from community custom in a way that increases risk, is evidence of that person’s negligence, but does not require a finding of negligence

Res Ipsa Loquitor: presumption of negligence from the result of an accident where
Traditional
1. The accident which caused the injury is one that usually doesn’t occur w/o negligence
2. The instrumentality or agent which caused the accident was under the exclusive control of the D
3. P did not contribute to the injury
Restatement 2
1. The accident which caused the injury is one that usually doesn’t occur w/o negligence 
2. responsible causes (other than D’s negligence) are sufficiently eliminated by the evidence AND
3. Indicated negligence is w/in scope of D’s duty to the P
· Majority: if met, P survives motion for directed verdict; case goes to jury
· minority (CA): creates rebuttable presumption (shifts burden of proof onto the D)


ACTUAL HARM: 


· P must show that the breach of duty caused actual (legally cognizable) harm
· Look for damage to person or property
· No nominal damages; no lost profits damages
· emotional harm usually not considered w/o lots of proof
*Only a brief, one sentence coverage in the essay.



CAUSE IN FACT


“BUT-FOR” Ds negligent conduct, P would not have been injured

Exception: 
· substantial factor test: exception to the but-for test when concurrent, independently sufficient and multiple causes
· D’s negligence was a substantial factor or material element in the harm done
· multiple factual causes can be found for a single incident
· Divisible Injury: A+B commit torts v. C; A/B liable for proportion of injury caused
· Indivisible: A+B cause single indivisible injury to P; both liable; P can proceed against one separately or against all in one suit.
· East Tx Saltwater & Hunting Case


PROXIMATE CAUSE (Scope of Risk)


D is liable only for harms w/in the scope of risk foreseeably created by Ds negligent conduct

Policy: Liability for negligence is limited by the reasonably foreseeable risks created by Ds negligent conduct

1. Type of Harm
a. Type of harm must be foreseeable w/in the scope of risk created by D’s conduct
b. But does not require precise manner or extent of harm to be foreseeable
2. Class of Persons
a. Majority: Andrews: Duty runs to the world at large, but liability is limited by proximate cause
b. Minority (Cardozo / NY): Is P w/in class of persons that is at foreseeable risk created by D conduct
c. only owe a duty to foreseeable Ps is not the ajority rule in 
3. Intervening Cause
a. Was intervening act within the foreseeable risks created by the D’s negligent conduct
b. Did the intervening cause supersede the Ds original conduct such that it broke the causal chain
c. Proximate cause is a direct connection b/w negligence and harm w/o too many intervening causes
d. Not Intervening Causes
i. Rescue Doctrine: danger invites rescue
ii. Medical-Treatment: negligent medical treatment is w/in scope of D’s negligent act


INTERVENING CAUSE CASES.

· D1 can argue that d2s neglgent intervening act (which is usually presumed liable)
· D2s act a supserseding cause or not
· Superseding cause = legal term to cut off liability
· D1 argues this in almost every case - P typically fights this b/c d2 assets insufficient for covering the loss
· The dominant test is whether the intervening act by d2 was something (type of act) a reasonable person would do? ??
· If jury finds that negligece by d1 results in the injury caused by d2 negligence -
· RULE would d1 have rsnbly foreseen the sort of negligence that d1 did causing the injury

D1---------------p
     D2 acts neg---same p
D1 acting negligently first.....

But if kind of risks created by d1 is unforeseeable (not from same type of negligence) then no prox cause

Derdiarian v. Felix p208 - flagworker - see this cas for rule statement --- it's a jury issue

