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I. INTRODUCTION: A FIRST LOOK AT TORTS

· A. Aims of Tort Law
1. Deterrence of anti-social behavior

2. Compensation for persons who are injured by anti-social behavior

· B. Damages
1. Compensatory Damages
a. Medical expenses (past and future)

b. Lost wages (past) and lost earning capacity (future)

c. Pain and suffering (past and future)

d. Special damages (past and future)

2. Punitive 

a. Measured by the amount required to punish (not compensatory)

b. Harm done and D’s wealth considered for measuring appropriateness of punitive damages

c. Determination of punitive damages for the trier of fact (jury)
· II.  LIABILITY FOR INTENTIONALLY-CAUSED HARMS (Intentional Torts)

· A. Generally
1. Intent: “Purpose to cause harmful or offensive contact (or cause contact in single intent jdx)” OR “knowledge” that invasive result is substantially certain to occur (Garratt v. Dailey)

a. Single Intent Jurisdiction: intent to contact that turns out to be harmful or offensive (similar to strict liability)
b. Dual Intent Jurisdiction: intent to contact + intent to harm or offend (MAJORITY RULE)
c. Transferred Intent: Any time one intends a tort, they are liable for any resulting harm regardless of foreseeability
i. D intends intentional tort A but commits tort B
ii. D intends to commit an intentional tort on person A but commits it on person B
2. Fault: No liability can be imposed without fault (Van Camp v. McAfoos)
3. Extended liability: once one intends one intentional tort, that person will be liable for any resulting intentional torts, regardless of foreseeability

B.  Torts to Persons
1.  Battery
a. Elements
i. Volitional Act
ii. Intent to cause a harmful or offensive contact
a) “Offensive contact” – offensive to a reasonable sense of dignity (Leichtman)

b) Single vs. Dual Intent 

iii. Actual Contact (between P and D)

a) Contact via an Instrumentality: Contact can be bullets or other “particulate matter” (Leichtan v. WLW Jacor Communications)
iv. Physical harm OR offense results – P must be harmed (physically) or offended by the contact

b. Interest protected: P’s interest in being free of harmful or offensive contact

c. Rule Statement: To prove a prima facie case for battery, P must show D committed a VOLITIONAL ACT with the INTENT to contact (single intent jdx) or the intent to contact AND the intent to harm or offend (dual intent jdx), that there was ACTUAL CONTACT, and that PHYSICAL HARM OR OFFENSE RESULTED, where offensive conduct is conduct offensive to a reasonable sense of dignity and intent refers to either purpose or knowledge that an invasive result is SUBSTANTIALLY CERTAIN to occur.  Implicit in this rule is that there can be no liability without fault.

2.  Assault
a. Elements
i. Volitional Act
ii. Intent to cause apprehension of imminent harmful or offensive contact that would be battery if completed (or knowledge to a substantial certainty that apprehension would result)
a) R.2d Torts says “intent to commit harmful or offensive contact that would be battery if completed” also suffices.  This prevents the need for transferred intent.  Most states follow the (2) statement rather than the R.2d statement)

b) To have a claim for assault, must show D intended to cause apprehension of imminent harmful or offensive contact.  Threats such as being kicked out of school will not suffice 
c) Mere words without action (i.e., clenched fist) insufficient 

iii. P must be placed in such reasonable  “apprehension” (i.e. P is aware of such imminent contact)

b. ‘Imminent’ does not mean immediate, in the sense of instantaneous contact.  It means rather that there will be no significant delay

c. “Apprehension” is an awareness of an imminent touching that would be a battery if completed (apprehension does not mean fear) 
d. Cases

i. Koffman v. Garnett: coach tackles high school student – no apprehension

ii. Dickens v. Puryear: tied to tree and threatened for sharing marijuana and sex with attacker’s daughter; threat not imminent enough to be assault

e. Interest protected: P’s interest in being free from the apprehension of imminent harmful or offensive touching (mental freedom).  Damages flow from the invasion of P’s interests

f. Rule Statement: To prove a prima facie case for assault, P must show D committed a VOLITIONAL ACT with the INTENT to cause APPREHENSION OF IMMINENT HARMFUL OR OFFENSIVE CONTACT that would be battery if completed, and that P was ACTUALLY PLACED IN REASONABLE APPREHENSION of such imminent contact, where apprehension is awareness. 

3.  False imprisonment
a. Elements
i. Intent (purpose to do the act or knowledge that invasive conduct is substantially certain to occur – intent definition the same in all intentional torts)

ii. To confine within a limited area for an appreciable amount of time, however short
iii. P is confined (only needs to be reasonable belief; reality not necessary)
iv. P is aware of confinement (or physically harmed by confinement)

b. Generally: False imprisonment occurs when one person intentionally confines another without lawful privilege and against his consent within a limited area for any appreciable time, however short.  P must also have been aware of the confinement at the time or else sustained actual harm.  Courts will look not at whether P was actually confined but rather whether P reasonably believed he/they would be physically restrained or that D was claiming lawful authority to confine them

c. Interest Protected: The mental state of being falsely confined

d. Rule Statement: To prove a prima facie case of false imprisonment, P must show D had the INTENT TO CONFINE P within some space limits, or limit the movements of P for an appreciable length of time, that P was ACTUALLY CONFINED, and P was AWARE OF CONFINEMENT or physically harmed by confinement.

C.  Torts to property 

1. Trespass to land
a. Elements
i. Intent to “invade” (go onto) the land of another

(a) Not required for D to know land belongs to someone else (bad faith not required) – D only has to have the intent to be on the land and it turns out to be somebody else’s (similar to single intent jdx approach)
(b) Intent not required if the entry is unintentional (e.g., lose control of car) if the trespasser then refuses to leave

(c) Intent to trespass is not required, only intent to enter the land
ii. D goes onto the land

b. Interest Protected: P’s right to possession

c. Remedy: Money damages and/or injunction; punitive damages only if trespass is deliberate or malicious

d. Rule Statement: To prove a prima facie case of intentional trespass to land, P must show D had the INTENT to invade the land of another (with or without knowledge that the land belonged to another) and D ACTUALLY entered the land. 

2. Conversion of Chattels
a. Generally: Conversion is taking someone’s property and treating it as your own.  While it is an intentional tort, it does not require bad faith (no requirement that D be conscious of wrongdoing)
b. Elements

i. Intent to deprive P of property (but don’t have to know it’s P’s property)

ii. Exercise of “dominion and control”.  Factors to consider:

(a) Good faith of the converter

(b) Extent and duration of control

(c) Harm done

(d) Expense and inconvenience to the true possessor

(e) Intent to assert proprietary interest in the chattel
c. Interest protected: P’s right to possession
d. Remedy: FMV at the time of the conversion
d. Rule Statement: To prove a prima facie case of conversion of chattels, P must show that D had the INTENT to deprive P of property (with or without knowledge that the property actually belongs to P) and EXERCISED DOMINION OR CONTROL over the property to the extent that the interference justifies liability.

3. Trespass to Chattels
a.  Just like conversion, but dominion and control exercised to a lesser degree

b. Text: Trespass to chattels involves some intermeddling with a chattel of another person, and at times even dispossession, but something short of conversion (taking a joy ride vs. stealing a car).  Liability is imposed only if the possessor of the chattel suffers dispossession or lost use, or if the chattel or the possessor is harmed

c. Factors
i. Dispossession

ii. Chattel impaired as to condition, quality, or value

iii. Possessor deprived of use for a substantial time

iv. Harm to possessor

d. Remedy: Compensation for damage done or fair rental value
· D. Child Liability for Intentional Torts
1. Majority Rule: Children are held to the same standard as adults as long as P can prove the child formed the requisite intent

2. Minority Rule: Children under a certain age (usually 7) are unable to form the requisite intent and therefore cannot be held liable for an intentional tort 

· E. Parental Liability for Children’s Intentional Torts

1. General Rule: Parents are not vicariously liable for the tort of a child (let children be children)

2. Caveats
a. Some states have provisions for the negligent supervision of their children where parents falling below a reasonable standard of care in supervising their children can be held vicariously liable

b. Some states allow for strict parental liability if child’s tort is “willful or wanton”, but cap damages at a very low amount

· F. Mentally Infirm Liability for Intentional Torts
1. Like children, the mentally infirm can be held liable for intentional torts as long as P can prove a prima facie case.  Difficulty: proving act was volitional and/or proving the requisite intent

2. No insanity defense in tort law
3. Policy Rationales:


a. Where one of two innocent persons must suffer a loss, it should be borne by the one who occasioned it (but see Van Camp)


b. Encourages relatives of the insane person to restrain


c. Discourages feigned insanity


d. If insane people cannot be held liable, there would be no redress for injuries 
III.  Defenses to Intentional torts (Privileges)

A.  Protecting against plaintiff’s apparent misconduct
1.  Self-defense: An actor is privileged to defend oneself with (1) reasonable force upon the (2) reasonable belief that such force is necessary

a. Rule Statement: An actor is privileged to defend oneself with reasonable force (i.e., roughly equivalent to the force threatened) upon the reasonable belief that such force is necessary where a reasonable person in D’s shoes would also believe such force is necessary.  This defense turns on the APPARENT necessity of self defense, not the actual reality.
b. Reasonable belief is a subjective/objective test: actor must subjectively believe force is necessary, and a reasonable person in D’s position must also think such force is necessary

c. Privilege turns on the apparent necessity of self-defense, not on the actual reality (rationale: having to stop and consider the reality of the necessity could weaken the utility of the defense)

d. Justifications for self-defense: 

i. Money may not fully compensate P if he has to take the hit and sue later

ii. Deterrence effect

iii. Reasonable amount of force requirement protects against escalation of violence

2.  Defense of third persons: An actor is privileged to use reasonable force to defend another person, if he reasonably believes such force is needed (minority rule says that privilege is lost if D’s believe was mistaken)

a. Rule Statement: An actor is privileged to use reasonable force to defend another person as long as the force used is roughly equivalent to the force threatened and he reasonably believes such force is necessary.  A minority of jdxs state that the defense of others does not apply in the apparent misconduct of the P but only on the ACTUAL misconduct of the P.
b. Self-Defense vs. Defense of 3d Persons: Self-defense does not consider the reality of the situation, only the actor’s reasonable belief.  A minority of jurisdictions say that defense of others should consider the reality of the situation due to the policy considerations of not wanting people to misinterpret situations and interfere with force (protection against intermeddlers)
3.  Arrest and detention (“Shopkeeper’s Defense”): A merchant is privileged to use reasonable force (i.e., reasonable time and manner of detention necessary to do a reasonable investigation of the facts) to defend property upon the reasonable belief such force is necessary.  A minority of jdxs (such as MD) state, however, that the privilege is lost if a shopkeeper’s belief that the person has taken property without paying is mistaken 

a. Policy rationale: we want to encourage shopkeepers to do a reasonable investigation of the facts before putting a customer through the embarrassment of being unlawfully detained
b. Majority: Mistake doesn’t matter (Restatement)

c. Minority: If mistaken, privilege lost (MD, Great Atlantic Tea Co v. Paul) – like minority rule for defense of others
4.  Defense and repossession of property: D privileged to use reasonable force on the reasonable belief such force is necessary (similar to Arrest and Detention, but for everything else).  Mistake irrelevant with regards to private individuals.
a. Privilege to defend real property extends to all occupiers of land.  Therefore, a renter has the same privileges as a landlord

b. Recapture of Chattels in Hot Pursuit: An actor may be privileged to commit battery in the recapture of chattels if he is in hot pursuit, but reasonable force must be used (cannot escalate violence).  Once possession has been lost, however, the detective cannot forcibly recapture it from a thief (a week later, e.g.)

c. Deadly force cannot be used to defend property because it constitutes an escalation of violence (Exception: TX and LA)
d. Rule (R.2d §85): A possessor of land has no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about to enter his premises or meddle with his chattel, unless the intrusion threatens death or serious bodily harm to the occupiers or users of the premises.  A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person (Katko v. Briney)
e. For the purposes of this class, unclear whether this applies to 3d persons, but can speculate
5.  Discipline: A parent is given the privilege to use a reasonable amount of force (or confinement) necessary to discipline their child as long as they reasonably believe such force is necessary.

a. Privilege only covers intentional tort liability; doesn’t take away from state ability to investigate the discipline used

b. Extended to teachers and others in charge of children/adults in custody of children

c. Children can sue parents for intentional torts for abuse/excessive force.  Discipline must be limited to reasonable force necessary for discipline

· B.  Consent: If someone freely agrees, or even appears to agree, they should not be allowed to sue for an intentional tort.  “To one who is willing, no wrong is done”
1. If one consents to an act then they consent to the consequences of the act (as long as D does not go beyond the consent apparently given)

2. Major Issues
a. Apparent existence of consent: Did D reasonably believe P consented to D’s conduct?

i. Rationale: Not fair to hold D liable for an intentional tort if P lead D to believe D’s acts were not wrongful.  Effect of consent is that there is no liability, and damages for intentional torts are for an invasion of P’s interests.  If P leads D to believe it’s okay to invade those interests then issues of fairness dictate D shouldn’t be liable for the invasion of those interests

b. Scope: As in contracts, one must look for a meeting of the minds.  Must consider the scope of activities P actually consented to (relationship of parties becomes highly relevant) – P can only consent to what he reasonably believes the act to entail

i. Consent can be withdrawn at any time, even if by implication
c. Can be used to negate an element of the PFC or as a defense
3. Defense or Element of PFC?  In some contexts consent may be more relevant to P’s ability to prove a prima facie case.  Consent generally negates intent for any intentional tort

4. Capacity to consent
i. The law presumes there are certain people who cannot consent (statutory rape, e.g.)

ii.  Lack of capacity to consent often turns on the facts, such as intoxication

5. Rule Statement: To prove consent, D has the burden of proving he REASONABLY BELIEVED that P consented or agreed to the act D committed WITHIN THE SCOPE of what P understood the act to be

· C.  Privileges not based on plaintiff’s conduct: public and private necessity
1. Public Necessity: A person is privileged to destroy, damage or use property if he or she reasonably believes this action is necessary to avert an imminent “public disaster” and the force used is reasonable to prevent that disaster

a. Surocco & Customer Co v. City of Sacramento: P cannot recover for losses if there is a valid public necessity defense
b. Wegner: Some courts say when the government exercises a taking (i.e. police enter house to catch a criminal) the public necessity defense cannot apply and P can recover for losses
c. This is a complete defense.  If public necessity applies, then no compensation is due to the victim
2. Private Necessity: One is privileged to commit a trespass to defend/protect one’s own property, but if damage is done, one must pay those damages

a. Therefore, one has the privilege to trespass under private necessity, but not the privilege to cause damage (necessity trumps the owner’s right to expel a trespasser)

b. Necessity defense does not extend to damage done to property

· IV.  LIABILITY FOR NEGLIGENTLY-CAUSED HARMS
A. Duty – Standard of Care (SOC) (Question of LAW)
1. Two issues for the judge:

a. Whether a duty exists (A duty almost ALWAYS exists – therefore, the real issue is what scope of duty to apply)
b. Scope of duty – what duty is to be the standard to compare to?

2. Adult/Standard SOC: Duty of a reasonable and prudent person under the same or similar circumstances as the actor was in (RPP/SSC).  Duty is breached if D’s actions are riskier than the actions of the supposed RPP

a. Standard vs. Amount of Care: There is only ONE standard of care, but the amount of care due will vary within that standard (greater care is required where the danger involved is higher) (Stewart v. Motts)
i. Rationale: if judge were to decide between different standards of care under different circumstances he would be usurping the role of the jury

b. “External” Circumstances: Jury allowed to hear evidence about, and to consider, the external circumstances D was in.  However, judge cannot highlight particular portions of the circumstances that would favor one side over the other (i.e., highlighting the presence of a sudden emergency, Wilson v. Sibert)

c. Superior knowledge or skill: the fictitious RPP is considered to be someone with all the superior knowledge and training the D has and one who would use that knowledge in the way a reasonable person would

3. Child SOC: A child is held to the standard of a reasonable and prudent child of the same age, intelligence and experience as the D child.  Applies to children under a vague level of understanding (no bright line cutoff) – judge could decide child is reasonably mature enough to apply adult SOC.  

a. Rule of Sevens (minority of jdxs): Minors over 14 are presumed capable of negligence, minors between 7 and 14 are presumed incapable of negligence, and minors under 7 are incapable of negligence as a matter of law

b. Children under 3 are incapable of negligence in most states

c. Exceptions:

i. Activity “normally for adults”/”Adult skills required” 

ii. Activity is “inherently dangerous” (motorized vehicles, e.g. [Robinson v. Lindsey])

d. Rationale for Child SOC: Let children be children

e. Rationale for exceptions: Child no longer engaging in a childish activity and are engaging in activities normally reserved for adults – this makes it easier for child to be held liable

4. Mentally Infirm SOC: Mental infirmity is not taken into account, and evidence of it cannot be let in (but no duty to caregiver).  Policy:


a. Allocates the loss to the one who occasioned the harm

b. Incentive to those responsible for the mentally infirm to prevent/restrain

c. Removes incentives for alleged tortfeasors to fake mental disability

d. Avoids administrative problems in attempting to identify and assess disability

e. Forces persons with disabilities to pay for the damage they do if they are to live in the world
5. Physical Disability SOC: Ordinary care in the case of a person with a physical disability is such care as an ordinarily prudent person with a like infirmity would have exercised under the same or similar circumstances

6. Sudden Disability SOC: If D causes harm due to a sudden disability, the liability turns on the foreseeability of such a disability – if the sudden onset of the disability was unforeseeable, then not liable for negligence.  Burden of proof shifted to D to prove disability unforeseeable – more difficult for other party to disprove

7. Negligence as a matter of law: It is not the role of the judge to tell the jury what a reasonable person would do every time; when a judge sets a standard of care as a matter of law, it tells the jury what a reasonable person in certain circumstances should do every time, thereby usurping the role of the jury

1. Chaffin discredited negligence as a matter of law (“It is negligence as a matter of law to drive an automobile along a public hwy in the dark at such a speed that it can not be stopped within the distance that objects can be seen ahead of it”) 

8. Negligence per se: Violation of a statute is negligent per se, conditioned upon a finding that the statute was designed (1) to protect against the type of harm that occurred, and (2) to protect the class of persons of which P was a member
a. A non-tort statute is admissible if and only if (class of persons/type of harm test) (Wright v. Brown): 

i. Statute is intended to protect a class of persons the plaintiff is in (“class of persons” test), AND

ii. The statute is intended to protect against the type of harm that actually occurred (“type of harm” test)

(These are malleable rules and the key to the analysis is having the better argument)

(This test is evidentiary in nature – if statute is not allowed, P can still try to prove D violated the RPP/SSC standard)

b. Majority Rule: if statute meets the admissibility test, then violation of statute sets the SOC (jury simply determines whether statute was violated and, if so, there is negligence per se), but D may still offer excuses

c. Minority Rule: Admissible statute is only evidence of breach of RPP SOC, not negligence in itself
d. Rebuttable Presumption Jdxs: P who violates a statute is presumed negligent unless an excuse offered (same as majority?)
d. Negligence per se Rationale: Comity - If you have one branch making a pronouncement that is not literally applicable (such as a non-tort statute), you want to show that branch respect by saying their pronouncement means something even if it doesn’t literally apply

e. Child’s standard in negligence per se cases: If a child is deemed to fall under the child’s standard of care for the RPP/SSC, then this will trump the negligence per se standard admitting the statute.  (If child is to be held to adult SOC, as with motorized vehicles, e.g., then statute can come in under negligence per se)

f. Negligence Per Se Excuses
i. The violation is reasonable because of the actor’s incapacity (age or mental infirmity)
ii. Actor neither knows nor should know of the occasion for compliance

a) Not ignorance of the law, but rather you don’t know you’re breaking the law because you don’t realize factually what you’re doing.  Classic example is taillight burning out while you’re driving and you have no way of knowing

iii. Actor is unable after reasonable diligence or care to comply

iv. Actor is confronted with an emergency not due to his own misconduct

v. Compliance would involve a greater risk of harm to the actor or others than noncompliance

g. NB: Look to penalty in the statute – if penalty is minimal, equitable to hold D liable for all results of its violation?
B.  Breach of duty (Question of FACT)

1. Generally: Engaging in conduct that is unreasonably risky given what a RPP would foresee, thereby falling below the reasonable standard of care.  To prove, must specifically identify the negligent conduct, identify a reasonable alternative, and prove the cost of engaging in alternative conduct is less than the severity of the harm.

a. “One who is confronted with a sudden emergency is not chargeable with negligence if he acts according to his best judgment” Indiana Consolidated Insurance Co. v. Mathew
b. The law values human life above property
2. Cost/Burdens Test – to prove breach, P must:

a. Specifically identify negligent conduct

b. Identify alternative reasonable conduct
c. Weigh cost of engaging in alternative conduct against the likelihood that harm would occur and the foreseeable extent/severity of the harm (Stinnett v. Buchele, Indiana Consolidated Insurance Co. v. Mathew) 
i. Least cost avoider (Posner’s Law and Economics): The person in the better position to avoid the risk of harm at the least cost should do so (Ex: Stinnett – painter in a better position to foresee the risk and should have asked for safety equipment; Dr. hired painter because of his expertise)
ii. If the burden of not doing something is just not having fun, the burden would arguably be zero.  however, must look at the social utility of the conduct and the public policy of allowing people to have fun and engage in frivolity

3. Social Utility Test – to prove breach, must weigh:

a. Social utility of conduct engaged in against
i. Fintzi v. NJ YMHA-YWHA – imposing liability on the camp would so sterilize camping as to render it sedentary

ii. Giant Foods v. Mitchell – social utility in self-help (going after shoplifter) precludes P’s claim for being knocked down

iii. Parsons v. Crown Disposal – social utility in garbage trucks precludes P’s claim of being thrown off horse
b. Foreseeable risks of conduct engaged in 

4. Carroll Towing/Learned Hand Formula
a. One is negligent when B < PL
· B = burden of precaution

· P = probability of harm

· L = foreseeable extent of liability/harm

b. If action would be very burdensome, not reasonably expected to take that precaution (social utility)
c. BUT three factors practically insusceptible to any qualitative estimate

d. This is essentially the same as the cost/burdens test above

e. Caveat: the law favors life and limb over cost-savings
5. Cases where more than one party is negligent

a. Joint and Several Liability (With Contribution)
i. Once jury finds more than one D liable to P, judgment for entire damage amount ordered against each D

ii. Each D should pay a pro rata % 

iii. But each D takes risk of others’ insolvency

iv. Contribution is a separate equitable claim to go after other Ds in the case to make them pay their share to D who paid

b. Several Liability 

i. No tortfeasor is liable for more than his proportionate share

ii. P must prove prima facie case against all Ds.  Then jury must decide not only the total amount of damages (as in joint and several liability) but also the appropriate percentages due from each D

iii. If one D is insolvent or unavailable, amount each D has to pay cannot exceed the judgment against them – there is no recourse for P to get insolvent’s share from any of the other Ds

6. Inferences: Jury is the sole judge of credibility and the body who draws permissible inferences from the evidence presented

7. Custom: Evidence of what a D has typically/customarily done, or evidence of what other similarly situated persons/entities do, is admissible persuasive evidence to show what a reasonable person in a certain line of work would do.  Can be evidence that D violated the customary safety precautions of the relevant community or evidence of what ought to be done, but what ought to be done is set by the RPP/SSC
a. As Used by P (SWORD going to negligence of D): P uses custom to show it was feasible for D to do something/that alternative conduct actually could have been done (sometimes alternative conduct is available but not feasible – custom shows that the alternative conduct was actually feasible)

b. As Used by D (SHIELD showing D not negligent because D complied with custom)

c. Custom is:

i. Admissible

ii. Persuasive but not conclusive

iii. Not a strict measure

iv. Does not set the standard of care

d. Safety manuals do not become the law because they often set a higher standard than what a reasonable person may do
8. Credibility of witnesses is almost always an issue for the jury, and witnesses cannot give opinions on “ultimate” issues that are reserved for resolution by the jury

9. Circumstantial evidence: evidence of one fact that permits an inference of another.  Jury decides inferences as long as reasonable people could accept or reject them

9. Expert witnesses can only testify once judge is satisfied that witness is actually an expert, and then only on an issue a lay jury could not understand on its own

10. Slip and Fall cases: To recover for a slip and fall, P has to show either (1) D created the situation (can be shown by inference) or (2) that D had constructive (can be inferred from circumstantial evidence) or actual knowledge and failed to clean it up
11. Res Ipsa Loquitur: Allows a P to survive summary judgment, but not conclusive.  Resolution is ultimately a jury issue.  Some say (including CA), however, that RIL creates a presumption of negligence, thereby shifting the burden to D to disprove.  RIL does not allow a P to be lazy, but P can use RIL if it is impossible to determine what happened (such as where D is hiding evidence)
a. R.2d “Modern” res ipsa loquitur requirements (Valley Properties v. Steadman’s Hardware, p 190)

i. Injury-causing event is of a kind that ordinarily does not occur in the absence of negligence
(a) This alone will knock out a lot of cases – there are a lot of events that do occur in the absence of negligence (i.e. slip and fall cases)

ii. Other responsible causes other than the D’s negligence are sufficiently eliminated by the evidence

(a) Including the P’s contribution

iii. The indicated negligence is within the scope of the D’s duty to P
b. “Traditional” res ipsa loquitur requirements (Eaton v. Eaton, p 190-91)
i. Injury-causing event is of a kind that ordinarily does not occur in the absence of negligence

ii. Instrumentality within D’s “exclusive control”

iii. P did not contribute to accident

· C.  Actual harm
1. Type of Harm P alleges is a legally recognized harm (question of LAW) – if there is a physical injury, actual harm is met

2. P must be actually damaged (nominal damages insufficient) 
· D.  Cause-in-fact
1. “But For” Causation – when there is only one cause of each harm (i.e., where the harm is “divisible” even with a number of Ds)

a. Salinetro v. Nystrom
2. Substantial Factor Test – more than one D causing a single indivisible harm and the harm cannot be allocated separately to each D; not so much a test as a means of finding liability when but-for fails (A D does not escape liability on actual cause just because another D contributed to an indivisible injury)

a. Landers v. East TX Salt Water Disposal

b. R.3d of Torts: If the conduct of defendant A fails the but for test because B’s conduct was also sufficient to cause the harm, A’s conduct is still a cause in fact

3. Burden of Proof – P has the burden of proof, and D is only liable for harm actually caused

a. Burden shifts to Ds to disprove liability when more than one D act in concert and resulting injury cannot be definitively apportioned to one D

i. Summers v. Tice – when more than one Ds are negligent in causing harm to P and it cannot be ascertained which one actually caused the harm, then all Ds can be liable
4. Loss of Chance – A medical malpractice form of recovery which allows a P, whose preexisting injury or illness is aggravated by the alleged negligence of a physician or health care worker, to recover for her lost opportunity to obtain a better degree of recovery.  Three approaches:

a. Traditional (50%+): P must prove that as a result of D’s negligence, P was deprived of at least a 51% chance of a more favorable outcome than she actually received.  Once P proves anything by the preponderance of the evidence, P recovers full damages for wrongful death

b. “Substantial Chance” of Full Recovery: Permits P to submit their cases to the jury upon demonstrating that a D’s negligence more likely than not increased the harm to the P or destroyed a substantial possibility for a more favorable outcome.  This drops the preponderance of the evidence rule of causation

i. Lovett criticizes this as illogical and bad policy because harm doesn’t match the liability; least used of the three approaches

c. Loss of Chance as a percentage = harm (w/ % recovery) (Majority Rule): The lost opportunity for a better outcome is itself the injury for which the negligently injured person may occur (rather than the wrongful death).  P does not receive damages for the entire injury but only for the lost opportunity.  If P can establish the causal link between D’s negligence and the lost opportunity, P may recover the portion of damages actually attributable to D’s negligence

i. Doesn’t change causation but puts a value on the harm, which is the % chance taken away (NOT the resulting death)

ii. Lord v. Lovett adopts this approach (Dr. negligently diagnoses spinal cord injury)
· E.  Scope of risk or “proximate cause”
1. Two Part Test

a. Type of Harm: Is the type of harm that occurred a type that was within the risks foreseeably created by D’s negligent conduct?

i. Note: Type only, not type and manner (Hughes v. Lord Advocate) – the precise manner and extent need not be foreseeable

ii. Doughty: allows D to say type of harm is unforeseeable due to the manner it occurred by classifying the harm differently (i.e., burning by explosion vs. burning by splashing, as opposed to just burning generally, regardless of the manner it happened)

b. Class of Persons/”Foreseeable Plaintiffs”: Is P within a class of persons foreseeably placed at risk by D’s conduct?

2. Stated another way: Is the harm within the scope of risks foreseeable to a RPP/SSC as resulting from the negligent conduct in which D engaged?  Where (1) P must be in class of persons foreseeable and (2) type of harm must be foreseeable

a. If using the child SOC, then replace “RPP/SSC” with “reasonable and prudent child of same age, intelligence and experience.”  (This test is much harder to meet under the child SOC)

3. Palsgraf


a. Andrews: Duty runs to the world at large and liability is limited by proximate cause

b. Cardozo: A duty is only owed to foreseeable plaintiffs, therefore the determination of whether a duty exists is a determination to be made by the judge, not the jury
3. Rescue Doctrine: A rescuer can recover from a D whose negligence prompts the necessity of rescue

a. “Danger invites rescue” – one of the classes of persons placed at risk from negligent conduct is people who come to rescue a victim 

b.  Although the wrongdoer may not have foreseen the coming of a deliverer, he is accountable as if he had

c. Wagner v. International Railway (Cardozo): D negligently injures the victim.  A rescuer tries to rescue the victim and in the process is injured (actual harm).

4. Thin Skull Rule: IFF D’s negligent act would have caused injury to a P without the “thin skull,” then if the extent of the harm to P is greater due to the condition P has, D owes all damages.  It is no defense to say the extent of harm was unforeseeable

5. Intervening Causes – turns on the foreseeability of the intervening act (goes beyond simple application of type of harm and class of persons analysis) – essentially a specialized way of looking at the manner of the harm because analyzing the ultimate way the actual harm occurred 
a. D2’s intervening act  is intentional and/or criminal
i. Old Rule: If D2 acts intentionally, that act always supersedes D1’s negligent act (no longer applicable)

ii. Modern Rule (Restatement): A negligent D, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person AND is not within the scope of risk (i.e. not a foreseeable risk) created by the D’s conduct
b. D2’s intervening act is negligent: Where the acts of a third person intervene between D’s conduct and P’s injury, the causal connection is not automatically severed.  In such a case, liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by D’s negligence (Derdiarian)
i. Did D1’s actions place or leave P in a position of danger that P was in when intervening cause came in?
c. Generally, intervening cause analysis looks at three tests:

i. Foreseeability of the intervening Act  (from perspective of RPP/SSC as D was in) as being risked from D’s negligent conduct (Derdiarian)

· Most frequently used by courts

ii. Whether D1’s actions placed P in a position of danger he was in at the time of D2’s actions (Ventricelli)

iii. Had the risks created by D1’s negligence “terminated”, or were they still alive and brought to fruition by D2’s conduct? (Marshall)

iv. JURY ISSUE
d. Injuries or death occurring during the course of medical treatment: It is foreseeable as a matter of law that there will be medical error and/or accidents on the way to victim receiving medical care.  Therefore, the rule is that a tortfeasor responsible for the original accident is also liable for injuries or death occurring during the course of medical treatment to treat injuries suffered in that accident
· V.  DEFENSES TO NEGLIGENCE CLAIMS

· A.  Contributory negligence and comparative responsibility
1. Butterfield Rule (4 states): If the P is negligent at all with respect to P’s own safety, and that breach is a cause of P’s harm, P recovers nothing 

a. “All or nothing” or “traditional” or “complete bar” rule – if P was contributorily negligent at all, P cannot recover 

b. Elements of Contributory Negligence Under Butterfield Rule
i. Duty: P owes a duty to himself

ii. Breach: Same as we saw it before, except that P is breaching a duty to himself

iii. Actual Harm: Not for D to prove; for P to prove in PFC against D

iv. Cause-in-fact: D must show that P’s negligence is the but for cause of P’s harm

v. Proximate cause/scope of risk: P’s negligent conduct must have risked the type of harm that occurred and to the class of people P is in

2. Modified Comparative Fault (Majority – 34 states): If P’s negligence is greater than or equal to the negligence of D, P recovers nothing (P’s damages – P’s negligence, but if P’s negligence ≥ D’s negligence, no recovery)

3. Pure Comparative Fault (Minority – 12 states, incl CA): Jury fixes amount of damages based on P’s total harm; % fault attributed to P will diminish damages by its proportion of the fault (P’s damages – P’s negligence)

a. Wassell v. Adams
b. In CA, past/future lost wages and medical expenses are jointly and severally liable damages and pain and suffering are several only

c. Ex: P=10% negl, D1=5%, D2=20%, D3=20%, D4=45%.  Some states group all Ds together and all are liable.  Other states (almost all politically conservative states) will allow D1 to drop out because he was less negligent than P

4. Comparative Allocation Systems – these labels are essentially three labels for the same thing and just have increasing levels of generality in what can be compared

a. Comparative Negligence: Original form and many states still use this label.  Literally compares negligence, and that’s all; if D being sued for negligence, and D claims P also negligent, then it’s a comparative negligence situation.  This is as far as some states go.
b. Comparative Fault: Only reason for the difference is that fault is an umbrella term bringing in recklessness and intentional torts.  States using comparative fault allow comparison between negligence and at least recklessness, if not also intentional torts.
c. Comparative Responsibility: R.3d approach.  Could even compare strict liability as well as intentional, reckless, and negligent torts (strict liability is not a species of fault).  Looks at how wrong the conduct was AND compares causal relationship.

i. R.3d Factors for assigning % of responsibility to each person whose legal responsibility has been established:

a) Nature of person’s risk-creating conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by conduct; and

b) Strength of causal connection between the person’s risk-creating conduct and the harm

ii. Posner approach: The allocation of fault depends on the costs to each party of avoiding the harm.  If each could have prevented the harm at the same cost, they are both 50% responsible for it

5. Exceptions to the Butterfield Rule (Issue: in states that have dropped this rule, do exceptions drop, too?)

a. “Rescue” case: Rescue Doctrine (Cardozo) allows P to sue D for his negligence in creating the need for rescue.  Traditional Butterfield exception says that contributory negligence of rescuer P not allowed as a defense to bar P’s recovery; D could not claim P was contributorily negligent if he was a rescuer, even if P was contributorily negligent (Rationale: P would likely be found negligent every time; rescue seen as socially desirable, and implied in rescue is unreasonable risk.  Therefore, public policy says rescue is more important than Butterfield)

i. Still apply (would comparative negligence defense be barred)? (exception designed to keep D from avoiding ALL liability) State split: 

a) Modified: Barring P if negl ≥ negl of D

b) Pure: Keeps rescue exception (in that D cannot raise complete affirmative defense of P’s negligence vis-à-vis their own safety), and percentages fall wherever they fall

b. Last Clear Chance or Discovered Peril: If the D discovered or should have discovered the P’s peril, and could reasonably have avoided it, the P’s earlier negligence would neither bar nor reduce the P’s recovery.  A slightly less generous version, the discovered peril doctrine, applied these rules only if the D actually did discover the P’s peril.  P could not have invoked these doctrines unless P was helpless (someone stranded on train tracks, e.g.), 

i. Still apply?  Mostly died out in comparative era; not used as a defense anymore in states that dropped Butterfield

c. D was intentional or reckless: Contributory negligence was no defense to willful, wanton or reckless torts, thus the P charged with contributory negligence was allowed full recovery against a reckless or wanton defendant (D cannot claim P’s own negligence caused the intentional tort)

i. Still apply?  State Split:

a) Some allow comparison (such as R.3d’s “Comparative responsibility” – everything can be compared in a pure form, and however percentages fall is where damages lie)

b) Others say comparable negligence cannot be a defense if D acted intentionally or recklessly

d. P’s Illegal Activity: If P was engaged in an illegal activity at the time P injured, P cannot recover

i. Still apply?  State split:

a) Most states have moved away from barring a claim entirely when P engaged in illegal conduct

1) NY Barker Rule: When the plaintiff’s injury is a direct result of his knowing and intentional participation in a criminal act he cannot seek compensation for the loss if the criminal act is judged to be so serious an offense as to warrant denial of recovery (only bars recovery when criminal act is sufficiently bad enough)

b) Some states pass legislation indicating specific illegal acts barring recover (i.e. burglary – burglar cannot sue homeowner for negligence after tripping over something in home while burglarizing) (CA follows this) 

c) Some say P’s illegal activity a complete bar
e. When D owes duty to protect P from P’s own Fault: If always true that D owes a duty to protect P from own fault, it would erase this whole course (D doesn’t always owe a duty to protect P from his own fault, would erase contributory negligence and A/R at the least).  Some situations exist, though, where D does owe such a duty.  In these situations, courts would not allow D to use P’s contributory negligence to bar P’s recovery

i. Still apply?  Yes (slight state split on suicide cases – some states allow D to argue fault of suicidal person in some cases)

ii. McNamara v. Honeyman: Mentally ill person hangs self in state hospital, estate sues for hospital’s negligent supervision.  Ct holds hospital has duty to prevent suicidal patients from committing suicide

iii. Bexiga v. Havir: Mfg has a duty to place safety items on machines because negligence of workers is foreseeable
6. P’s Negligence as a Superseding Cause of His Own Harm 

a. Issue: Can D argue P was a superseding cause in his own harm?
i. P must first allege and prove PFC

ii. D then points not only to contributory negligence, but also to P’s own negligence being a superseding intervening cause (attack on PFC).  Argument is that if P’s negligence was not reasonably foreseeable given D’s negligence, P’s actions were a superseding cause

iii. Exxon v. Sofec: Admiralty case – Exxon tanker broke away from moorings owned by D.  SC uses above analysis to find ship operator’s negligence in failing to get a fix on his position after getting control of the ship, causing the ship to run aground, was a superseding cause of P’s injury, freeing D of all liability.
b. State splits
i. Butterfield States: Don’t need this at all because of complete bar on negligent plaintiffs

ii. Modified Comparative States: P’s negligence as superseding cause never allowed; rejected on grounds that superseding cause deals only with three actors, not two (P, D, and 3d party) (all R.2d examples have three parties).  These states say P cannot be superseding cause of his own injury because there is no 3d party involved

iii. Pure Comparative States: Allowed in all but one state because pure comparison would allow P to recover 1% where P was 99% at fault and D was 1% at fault.  Courts do not want this to happen – when P is overwhelmingly at fault, P’s negligence is deemed unforeseeable to D and the court will bar P’s claim completely

c. Burden of Proof: When D is using contributory/comparative negligence, D must prove entire PFC against P (P owed duty of care to himself, breached that duty, was a cause in fact, and was a proximate cause of harm)

7. Negligent Medical Care: Ps who negligently injure themselves are entitled to non-negligent medical care, and P’s negligence in obtaining injury cannot be used to set off Dr.’s negligent care (mainstream rule, based on policy)

a. Mercer v. Vanderbilt University: Jury found hospital negligent but also found victim 30% negligent; ct says victim’s getting drunk and getting in an accident could not be a defense to hospital’s negligence

8. Avoidable Consequences/Minimizing Damages Rule: When P receives medical advice with regards to an injury, P required to minimize damages by reasonable efforts and expenses (i.e., seeking necessary medical care)

a. Causation rationale: A doctor treating P negligently didn’t cause P not to follow his instructions, thus causal chain is broken; P cannot argue thin skull rule by saying, “I’m someone who doesn’t follow medical instructions, so you take me as you find me”

9. Manufacturer Liability for P’s Negligence (Bexiga v. Havir Manufacturing): Manufacturer has duty to place safety items on the machine because negligence of workers is foreseeable; manufacturer should not be able to use P’s negligence as a superseding cause to bar recovery when they fail to make safe equipment (NB: wouldn’t be an issue in Butterfield or modified states; see above)
· B.  Assumption of the risk
1. Express Assumption of Risk
a. General Rule: Oral or written waiver of liability is a complete defense/bar to recovery as long as waiver of liability is valid (presumption of validity)

i. Boyle v. Revici: P agreed to nonstandard experimental cancer treatment.  Ct says P’s negligence in agreeing irrelevant because A/R is a complete bar on recovery

b. Exceptions: May be unenforceable for public policy reasons (Tunkl v. Regents of Univ of CA) – primarily goes to general enforceability of the contract

i. Essential service – against public policy to force a member of the public to waive liability for an essential service

ii. Non-voluntary/Compelled Waiver? (adequate consideration for waiver?)

iii. K of adhesion?

iv. Unequal bargaining power?

c. Scope of the Release: Once a release is found valid (not against public policy), must look at scope of the release (analogous to consent). There may have been consent, but what was done may have gone beyond the scope of the risk

i. Moore v. Hartley Motors: P signed a release absolving ATV class from liability resulting from injury.  Ct held release did not discuss or mention liability for general negligence in course maintenance, only to unavoidable and inherent risks of riding ATVs (cts cautious to find waivers of liability valid when they are at all ambiguous) 
2. Implied Assumption of Risk: Form of implied consent that looks at the entire factual situation to determine whether it can be inferred that P assumed risk of injury

a. Traditional Requirements (bars claim entirely in Butterfield jdxs) (Crews v. Hollenbach – employee injured cleaning up gas leak)

i. P has knowledge of risk of danger;

ii. P appreciated the risk; AND

iii. P voluntarily exposed himself to that risk

b. Modern Implied A/R - EITHER

i. Primary IA/R: bars claim entirely because D either owed P no duty or D breached no duty (Turcotte – P fell off horse while racing)

a) Under the circumstances, P has freed D of the particular duty owed at issue– bars recovery completely because attack on PFC

b) Possible exception to Andrews Rule – D owes P no duty if P impliedly assumed the risk

c) “In cases involving ‘primary assumption of the risk’ – where, by virtue of the nature of the activity and the parties’ relationship to the activity, the defendant owes no duty to protect the P from the particular risk of harm that caused the injury – the doctrine continues to operate as a complete bar to the P’s recovery”

ii. Secondary IA/R: comparative negligence, so run D’s defense through whatever comparative negligence scheme is in that state (MAJORITY RULE)

a) Implied A/R and contributory negligence used interchangeably; not a complete bar, but will set off P’s recovery (affirmative defense).  

b) “In cases involving ‘secondary assumption of risk’ – where the D does owe a duty of care to the P, but the P proceeds to encounter a known risk imposed by the D’s breach of duty – the doctrine is merged into the comparative fault system”

c) Betts v. Crawford: “There is no distinction between contributory negligence and assumption of risk when raised as a defense to an established breach of duty.  Assumed risk is now merged into the comparative negligence system.”  Illustrates how a D’s attempt to bar P’s claim on IA/R was rejected as an attempted end-run around the dropping of the Butterfield rule.  Ct says no distinction between contributory negligence and A/R when raised as a defense to an established breach of duty (using IA/R to bar claim frustrates legislative intent in dropping Butterfield)

d) If implied a/r not dropped in comparative states, then Ds would always stop using the contributory negligence defense and always go with implied a/r.  This would frustrate legislative intent in dropping Butterfield

c. Restatement Approach: Eliminate Implied A/R altogether – eliminates defense on the grounds that it’s redundant.  Defense is either no duty/no breach (primary a/r) or contributory negligence (secondary a/r)

d. Hayden on IA/R: We don’t need A/R at all, and in fact it should be eliminated as a defense because it’s either contributory negligence (in which case we already have a name for it) or an attack of the PFC. Therefore, no need for redundant titles

3. Sports Participant Cases (Turcotte)– P assumes the risks inherent to the sport but no others (if P makes an informed estimate of the risks involved in an activity and willingly undertakes them, there can be no liability if he is injured as a result of those risks).  Two approaches:

a. Allow D to argue P assumed the risk (‘primary’/no duty)

i. Allows a negligence claim but forces D to defend on an affirmative defense, shifting burden of proof

b. Allow tort suit ONLY if D acts recklessly or worse (not a negligence claim) 

i. More efficient for policy reasons

ii. Burden of proof on P

iii. Gets rid of A/R, which is a defense to a negligence claim
· C.  Defenses not on the merits
1.  Statutes of limitation
a. Traditional Rule: A cause of action accrues as soon as the right to institute an action arises (date of D’s act), regardless of P’s knowledge (Shearin v. Lloyd – Dr leaves sponge in P’s abdomen)
b. Discovery Rule (MAJORITY): Claim accrues when a reasonably prudent person would know or should have known of (1) the nature of the injury and (2) D’s role in the injury

i. Not subjective (“when did P know?”) but objective (“when would a reasonable person have known of both the injury and its cause?)

ii. Schiele v. Hobart – toxic tort case, meat wrapper developed serious lung problems from fumes.  Ct says SOL begins to run when a reasonably prudent person associates his symptoms with a serious or permanent condition and at the same time perceives the role which the D has played in inducing that condition
c. Continuous Treatment Rule: in ongoing medical care cases, COA doesn’t accrue until doctor finishes treatment.  This is favorable to Ps because it extends SOL, as well as favorable to doctors because it allows them time to fix the problem so they don’t get sued

d. When tolled?  Some say when complaint is filed, some say when D is served
2.  Defendant’s compliance with statute: Compliance with a regulation does not constitute due care per se.  Compliance with the appropriate regulations is competent evidence of due care, but not conclusive evidence of due care.  If the Ds knew or should have known of some risk that would be prevented by reasonable measures not required by the regulation, they were negligent if they did not take such measures.  It is settled law that a statute or regulation merely sets a floor of due care
a. Like negligence per se in that statutes are non-tort

b. Evidence of custom can be introduced by P to demonstrate that an RPP/SSC wouldn’t just comply with the statute but would also do more
3. Preemption: Some kinds of federal regulation are deemed to “preempt” the field, so that any state regulation of the same field is ineffective.  The effect is to displace tort law and leave the P without a remedy where the D has complied with federal regulations.

a. Cannot sue in a state court on a tort claim if there is a federal regulation
· VI.  LIMITING OR EXPANDING THE DUTY OF CARE
· A.  Carriers and host-drivers
1. Traditional Rule: If D was a common carrier (traditionally a carrier open to the public for transportation/those in the business of carrying passengers and goods who hold themselves out for hire by the public, D owes passengers a higher duty of care (almost strict liability)

a. Some have abolished this rule and instead apply RPP standard to all

2. Distinctions
a. Paying vs. Nonpaying Customer (Ps): Paying customer is the only one owed a higher duty; nonpaying customers owed RPP duty

b. Common Carrier vs. Non Common Carriers (Ds): If giving friend a ride, not a common carrier

c. Therefore, carriers and host-drivers distinguish between Ps and D’s.  Possible equal protection issues

3. Guest Statutes: Removed the duty of reasonable care for those who gave people rides for free (i.e., didn’t ask for gas money or a meal) so as to remove any legal disincentives to give people rides during the Depression.  Driver only liable for willful (purpose/intentional) or wanton (substantial certainty intent) conduct.  
· B.  Landowners and occupiers
1. Common Law Entrant Classifications
a. Invitee: Any person on the premises (1) at least in part for the pecuniary benefit of the landowner (business purpose giving monetary benefit to LO) (“business invitee”) or (2) who is on premises held open to the general public (“public invitee”)
b. Licensee: Everybody who is not a trespasser or invitee; someone who has a right to be where they are (not trespasser) but has no business purpose (invitee).  This includes social guests.

c. Trespasser: Someone who goes onto the land without permission

i. Slightly different than intentional tort trespasser; R.3d uses “flagrant trespasser”

2. Common Law Duties Owed for Injuries from Conditions on the Land (minority of states apply to activities) (MAJOR APPROACH 1 – 50% of states)

a. Invitee owed RPP/SSC standard
b. Licensees and trespassers are lumped together and owed a lesser duty not to willfully or wantonly harm (some: recklessly).  Willful, wanton, [reckless] conduct must meet dual knowledge rule
i. Dual Knowledge Rule: If landowner knows (1) of entrant’s presence, and (2) of the hidden hazardous condition, then landowner acting in a willful or wanton way and owes trespasser duty of reasonable care, at least satisfied by a warning

ii. Landowner breaches duty if he does nothing; if he does something, issue becomes whether he did enough

c. Activities vs. Conditions: Gladon v. Greater Cleveland Regional Transit Authority - When Gladon standing on platform, he’s an invitee; when he ends up on the tracks he becomes a trespasser (even though not there voluntarily).  Most states would not have found for train co because they were engaging in an activity on the land and most states don’t go into categories at all unless injury pertains to condition on the land.  Good defense argument on exams when not given a jdx

3. Other State Approaches
a. Modified C/L Rule: Lump invitees and licensees together where duty is RPP/SSC (MAJOR APPROACH 2 – 25% of states)

b. RPP Duty Owed to All (CA Approach) – no classifications (MAJOR APPROACH 3 – 25% of states)

i. Rowland v. Christian establishes this rule; first state to abolish classifications.  “A man’s life or limb does not become less worthy of protection by the law…because he came upon the land of another without permission or with permission but without a business purpose”

4. Child Trespassers/Attractive Nuisance (Bennett v. Stanley)
a. Majority Rule (Class): LO must know or have reason to know children are likely to trespass and condition is one which possessor knows or has reason to know could involve an unreasonable risk of death or SBH (similar to dual knowledge Rule) 

i. Rationale: children entitled to a greater level of protection than adults because they may not, due to their tender years, understand the risk of the condition and their curiosity may draw them in

b. Bennett v. Stanley Attractive Nuisance Doctrine (R.2d): A Possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if:

i. The place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

ii. The condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

iii. The children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

iv. The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and

v. The possessor fails to exercise reasonable care to eliminate the danger or otherwise protect the children
c. No special rules for child trespassers under RPP Duty Owed to All (approach 3 above) because taken into account when SOC to apply is established 

d. Parental Liability: Hard to sue parents for negligent supervision for negligent acts of children unless there have been problems before.  May be contributory negligence issue, and could argue child was negligent if they fall below child standard, but this is hard to meet (but some states say children cannot be negligent under a certain age)

5. Open and Obvious Hazards (O’Sullivan v. Shaw)

a. Rule: A landowner does not have a duty to warn people of open and obvious dangers because they provide their own warning

i. If it is foreseeable that a person might be harmed by the obvious hazard, D still has a duty and can be held liable for negligence (obvious hole in department store floor, e.g.).  Also relevant is whether D could have done anything that would have made a difference (causation issue) 
b. Rationales
i. Compare to Butterfield, where claim would be barred anyway

ii. D’s breach – if harm is so obvious that it would be unforeseeable that P would allow himself to be harmed, then D either had no duty or breached no duty

c. How applied?

i. Some States: apply Open and Obvious rule to bar claims for failure of PFC
ii. Other states: Too simplistic to say no duty/no breach.  Some courts may look to foreseeability of whether a P may have nevertheless fallen into an open or obvious hazard (falling into a hole in a department store, e.g.).  Therefore, courts will not bar a claim completely because there is no duty/no breach, but allow D to instead defend with contributory negligence

6. Firefighters’ Rule (Majority of states follow)

a. Rule: If professional rescuer (firefighter, police, etc) is injured by the very harm that brought them onto the land, cannot recover for negligence (minority of states only apply to firefighters).  Most states, however, say firefighter can sue for something other than the hazard actually bringing him to land.

i. Minnich (minority view): “The tort law of this state adequately addresses negligence claims brought against non-employer tortfeasors arising out of injuries incurred by firefighters and police officers during the discharge of their duties”

b. Professional vs. Civilian Rescuers: Sort of an exception from rescue doctrine, but distinction is between professional and civilian rescuers – civilian rescuer still owed RPP duty, and under rescue doctrine can recover from D whose negligence prompts the rescue resulting in injuries

c. Rationales
i. Historical: 

a) If someone could be sued by firefighters, they would be deterred from calling fire dept 

b) Firefighter who entered private property in the performance of his job duties was a licensee, and as such, the property owner owed the firefighter a duty only to refrain from willful or affirmative acts.  Therefore, firefighter injured while fighting a blaze on private property could not recover tort damages from the property owner whose ordinary negligence caused the fire

ii. Real Rationale: 

a) Firefighters assume the risk of injury by the very thing that brings them onto the property

b) Firefighters already have workers’ comp that takes care of injuries

c) Public fisc pays to train firefighters and police officers on the ways to confront dangerous situations and compensates them for doing so.  If these public employees were permitted to bring suit against the taxpayers whose negligence proximately caused injury, the negligent taxpayer would incur multiple penalties in exchange for the protection provided by these officials

· C.  Governmental immunity

1. Issue Spotting
a. P vs. US

b. P vs. State

c. P vs. Gov’t Employee

2. FTCA
a. Historically, US had total sovereign immunity – “The king can do no wrong”

b. FTCA passed by Congress after WWII, waiving sovereign immunity incompletely and with several restrictions

c. Major Conditions (P vs. US)

i. Cannot sue gov’t employee if it occurred within the scope of their duties

a) Gov’t not vicariously liable in the way private employers are

ii. Must sue in Federal Court

iii. Bench trial (no jury)

iv. Must give notice to division of government being sue before you file, and has to be done quickly after injury occurs.  Suit then not permitted until the agency has refused payment or delayed >6 mos in making decision

v. No punitive damages

vi. Only negligence claims – no intentional, with some exceptions (“assault and battery exception”)

a) Exceptions: Gov’t officer commits battery off duty facilitated by employer (shoots someone with agency gun) and law enforcement batteries, assaults and FIs

d. P vs. State/Municipality: around 1950’s/60’s, states adopt State Tort Claim Acts patterned after FTCA

e. §1983 of Civil Rights Act: Gave P right to sue state officials in federal court under federal law for violations of Constitutional rights.  Passed after the Civil War to protect newly-freed slaves, but now used for all kinds of claims

i. Bivens Claim - §1983 equivalent for suing federal officers (rare)

ii. Cannot sue employee personally; only the government itself

f. Exceptions to waiver of sovereign immunity
i. Feres Doctrine: judge-made doctrine that says active military personnel cannot sue the US gov’t or officials of the gov’t if the injury was incident to service (includes just about everything).  Feres does not, however, bar a recovery by a spouse or child of a person in the armed forces if the spouse or child is directly injured (common with medical malpractice in military hospitals)
a) Every case gets litigated over whether injury was incident to service (interpreted broadly)

b) Already a bar to suit for claims while at war (combat exception)

c) Can sue if not incident to service (i.e., on furlough)

d) Rationales
1) A/R (similar to Fireman’s Rule)

2) Military is its own world

3) Suits for military service would undermine military discipline – civilian judiciary would dictate how military should be run)

4) Feres Rationales: (1) Although private persons do practice medicine and cause fires, no private persons operate armies, so government liability would find no private-law analogue. (2) The FTCA invokes the tort law of the state where the injury occurred.  This would subject the unique government-to-soldier relationship to the varied laws of the states. (3) The armed forces provide substantial compensation in the form of pensions or otherwise.  These can operate, like state workers’ comp laws, as a substitute for tort liability
ii. Discretionary Function Immunity: The FTCA does not waive sovereign immunity for “any claim based upon the exercise or performance or failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the government, whether or not the discretion involved be abused”

a) Generally: In a suit for negligence against the US gov’t (or agent thereof), if the act or omission that caused the harm was one in which the agent had discretion (interpreted as involving policy judgment), the claim is dismissed for want of jurisdiction (if the law on its face deals with discretion, will be thrown out for want of jdx; if arguable, then will be litigated)

b) Related to SOP – if an agent was engaged in a policy-making decision, judicial branch should not tell that agent how to make policy

c) Gov’t does not have discretion to violate a mandatory statute or regulation – these suits are allowed b/c does not run afoul of SOP (Loge v. United States: “the Secretary has no discretion to disregard the mandatory regulatory commands pertaining to criteria a vaccine must meet before licensing its manufacture or releasing a particular lot of vaccine for distribution to the public…The government undertook a duty owed by the drug manufacturer to the Loges when it required that proof of the drug’s safety be demonstrated to the government before releasing it to the public…The Loges alleged they relied on the government’s use of due care in approving for release the particular vaccine lot that was eventually administered to Loge”)
d) Some courts say you can sue US gov’t for not implementing a plan but not for making the plan.  Gov’t is immune for negligence made at the planning level, but not on the operation level (BUT Sup Ct says this is too simplistic, indicating the question is whether the government is exercising discretion based on public policy, not the level of that policy)

1) Park bench in Fed park poorly maintained.  P sues claiming negligence.  US can defend by saying it was a discretionary decision not to spend money on that; however, if there was a plan to maintain the benches and the government failed to do so, then the claim would be valid
· D.  Nonfeasance
1. Common Law Rule: There is no duty to act affirmatively – cannot sue someone on the theory that they did not act at all (policy: P in a better position to prevent the harm)

a. Exception: Can sue somebody for failing to act if they had a duty to act, but then you have to look for a duty (circular argument)

b. This is not contrary to Andrew’s dissent – everyone owes everyone else a duty as long as they’re acting 

c. Nonfeasance will come up at trial by defendant as an attack on the PFC; P alleges misfeasance

2. Exceptions to the General Rule

a. Causing Harm: If a person knows or has reason to know that his conduct, whether tortious (negligent or intentional) or innocent, has caused harm to another person, then he has a duty to render assistance to prevent further harm (classic example: hit and run)

b. Creating Risk of Harm: If a person has created an unreasonable risk of harm, even innocently, a duty of reasonable care arises to employ reasonable care to prevent the harm from occurring (although arguably not an exception because if you’ve created a risk you’ve acted in some way)

c. Statute or Ordinance: Follow it.
d. Beginning to assist/”Take Charge”: Assuming no duty to assist, once you assume the duty to help someone out, it puts you under a duty to assist them in a reasonable way and not leave them in a worse position than you found them

i. Distinguish from Rescue Doctrine: Rescue doctrine inapplicable until rescuer injured, then rescuer can sue the actor placing the victim in need of rescue; this deals with when rescuer potentially injures rescuee
ii. Good Samaritan statutes immunize the rescuer from negligence liability for injuring someone while attempting to rescue, but generally apply to medical personnel

e. P and D are in a “Special Relationship”: If D knew or should have known of the other person’s peril, he is required to render reasonable care under all the circumstances.  Classifications:

i. Carrier-passenger

ii. Innkeeper-guest

iii. Landowner-lawful entrant

iv. Employer-employee

v. School-student

vi. Landlord-tenant

vii. Custodian-person in custody

f. NB: In all of these exceptions, P must prove a full PFC: [Duty to Act + breach of duty ---causes---> Harm]
i. Causation is actual and proximate

ii. Harm caused in beginning to assist is the aggravation of the harm (not the original harm)
· E.  Duty to Protect From 3d Persons
1. Traditional Rule: if 3d party act was intentional, cuts off D’s liability (compare to prox cause – criminal intervening acts)

2. General Rule: No duty to protect from 3d persons; P has burden to prove duty exists

a. Despite proximate cause’s approach of looking for reasonable foreseeability of the intervening act, general rule for duty is that the issue is never reached because duty doesn’t exist (parallels nonfeasance)

b. P generally does not have to prove they’re owed a duty (Andrews); in these cases, P does have to prove a duty exists (Andrews would agree)

3. 3d Party Attack Exception: 3d Party Attack Foreseeable, AND either (1) special relationship between P and D, OR (2) special relationship between D and 3d Person

a. Foreseeability is necessary because P will generally have no actual knowledge of harm in 3d person cases

b. Approaches for Finding Foreseeability (Posecai; only applicable for 3d party attacks)

i. Specific Harm Rule (no longer used) – LO does not owe a duty to protect patrons from violent acts of 3d parties unless he is aware of specific, imminent harm about to befall them (very much like duty to rescue; beyond foreseeability and requires actual knowledge).  As a policy matter, way to restrictive

ii. Prior Similar Incidents Test – foreseeability is established by evidence of previous crimes on or near premises putting LO on notice (making attack reasonably foreseeable because similar things have happened in the past.  Problematic because can lead to arbitrary results (what is “similar”?)

iii. Totality of the Circumstances Test (most common) – looks at everything.  Prior similar incidents are relevant, but also looks at the nature of the land, level of crime in the area, etc.
iv. Balancing Test – Essentially Carroll Towing.  Foreseeability of harm and gravity of harm must be balanced against the burden imposed on business to protect against that harm.  Where there is a high degree of foreseeability of harm and probable extent of harm is great, burden imposed upon D may be substantial

c. Rosales v. Stewart: LL (D) allegedly negligent for not preventing tenant from firing gun in backyard resulting in death of a 10yo.  LL knew tenant shot guns (foreseeable) and D LL had the ability to prevent the risk (special relationship between D and 3d party (tenant)

d. Posecai v. Wal-Mart: Woman gets mugged in parking lot of a Sam’s Club adjacent to a high crime area and sues for failure to hire security guard.  Court found special relationship alone not enough and proceeded to look for foreseeability, laying out the rules above
5. Other Exceptions:
a. D voluntarily assumed a duty (analog to takes charge exception)

b. D created risk of harm: if D has affirmatively acted to create a risk of harm from 3d persons, then duty flows to P (not really an exception since there has been affirmative action)

6. Employer/Employee: P who has been injured by the tort of an EE can sue ER for (1) vicarious liability (tort committed within scope of employment) or (2) negligent hiring, training, supervision

7. No Duty to Control Adult Children and Family Members
8. Parental Liability for Their Children
a. General Rule: No vicarious liability – parents are not liable for the torts of their children merely on the basis of parental relationship alone (some statutes allow parental liability for willful or wanton conduct but set a damages cap)

b. Exceptions: 

i. Parents are only liable for failing to control some specific dangerous habit of a child of which the parent knows or should have known in the exercise of reasonable care (“super foreseeability” – must know more or less exactly what will happen)

ii. Parent’s activity creates the risk of harm – this is no longer a failure to supervise situation but a pure negligence claim

iii. A minority of jdxs allow for vicarious liability when a child acts intentionally, willfully, or wantonly, but damages cap is low

c. NY Rule: Too much variation on how parents exert supervision, so no set standard; cannot hold parent to a duty if there’s no standard for the duty

9. Duty to Warn 3d Persons
a. Tarasoff ct adopts a balancing test to determine whether duty existed.  Factors to balance: 

i. Foreseeability to P (very strong factor for finding a duty); 

ii. Degree of certainty that P will suffer injury; 

iii. Closeness of connection between D’s conduct and injury suffered; 

iv. Moral blame attached to D’s conduct; 

v. Policy of preventing future harm; 

vi. Extent of burden on D and consequences to the community of imposing a duty to exercise care with resulting liability for breach; and 

vii. Availability, cost and prevalence of insurance for risk involved

b. DiMarco v. Lynch Homes-Chester County found duty for Dr. to warn patient about having sex after being diagnosed with Hep

c. Witthoeft v. Kiskaddon found no duty for ophthalmologist to warn patient she couldn’t drive (same court as DiMarco)

10. Negligent Entrustment: A person in control of a chattel owes a responsibility not to entrust that chattel to a person whom the entruster knows or should know is apt to use it in a dangerous way.  Once that duty of care is imposed, the negligent entrustment case is just like any other negligence case

11. Alcohol Cases (D provides alcohol to 3d party who injures P)

a.  Generally: D provides alcohol to 3d party who injures P.  3d party will have liability to P if acting negligently, but issue is whether P can sue D for providing the alcohol.  Similar to negligent entrustment but in a different order: instead of giving keys to a drunk, giving alcohol to someone you know has keys (doesn’t only apply to drivers, though – could apply to fights, injuries to self, etc)

b. Traditional Rule: Full responsibility on the drinker – no duty to provider (provider not the proximate cause of the harm done by the drinker/drinker is an intervening superseding cause)

c. Modern Trend: Yes duty, if (1) foreseeable + (2) relationship between D and 3d party, where relationship is provision of alcohol

d. Social Hosts: Most states say social hosts have no liability whatsoever, but some states say duty only where provider is beyond negligent and is at least reckless

VII. EMOTIONAL DISTRESS CLAIMS

· A. Intentional Infliction of Emotional Distress (IIED)

1. Elements: (1) Intent to inflict (or recklessly inflicting) severe emotional distress (2) by extreme and outrageous conduct (intentional or reckless) (3) that actually causes severe emotional distress (interest protected is mental state)

a. Unlike other intentional torts, recklessness will suffice for mind state (conscious disregard of a known risk – substantially more than negligence but not quite substantial certainty)

b. Dual Intent (recklessness): Intent must be both to engage in the conduct and to inflict the emotional distress 

c. R.2d defines “outrageous” conduct as conduct intolerable in a civilized society – conduct that would make a juror rise from his chair and exclaim, “outrageous!”

d. Cts originally not as concerned with proof of severity of distress (if outrageous conduct present, then assumed emotional distress was severe).  Cts are increasingly focusing on severity now, however, and often require medical testimony

2. “Patterns” in (Successful) IIED Cases (for outrageous conduct) – different courts weigh these differently.  Some will say that just one is not enough, but others will allow only one (Taylor v. Metzger [racial epithet] – P’s vulnerability alone is enough, but ct acknowledges that some jdxs wouldn’t allow a claim on a racial slur alone)
a. Abuse of Power – P’s lack of power is in part what makes conduct outrageous

b. Repeated conduct
c. D knows of P’s vulnerability
3. IIED Inflicted on a 3d Party
a. Class Rule: (1) P must be “present” at the time and place of the injury, AND (2) P is either (a) a family member, OR (b) P is not a family member but is physically injured

i. “Family member” is a social construct, so uncertain, but idea is to draw a line on liability

ii. Physical injury in many states must be physical injury from emotional distress; other states require injury from outrageous conduct, but this falls into the realm of parasitic damages (damages attached to a battery claim, e.g.)

b. Restatement Rule: Where conduct is directed at a 3d person, actor is subject to liability if he intentionally or recklessly causes severe emotional distress 

i. to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or 

ii. to any other person who is present at the time, if such distress results in bodily harm

b. Rationale/Policy Reasons for no Transferred Intent: No actual touching, so could potentially be unlimited liability.  Therefore, those who were actually emotionally hurt wouldn’t be able to get their fair share of damages because it becomes a race to the courthouse to see who gets jment first

· B. Negligent Infliction of Emotional Distress (NIED) 

1. Rules/Jurisdictional Limits (where negligent conduct directed at P)

a. Originally/Historically, no claim for NIED at all

i. Mitchell v. Rochester Ry, Co: Without physical injury, no claim for emotional distress

b. Modern NIED: P must prove D’s negligence was both an actual and proximate cause of P’s emotional distress plus one of the following (jdx split):
i. P suffered an “impact” – no requirement of physical injury, but does require a touching (~4 states); OR

ii. P had “physical manifestations” of emotional distress (proof of genuineness and severity of emotional distress); OR

iii. P was in “Zone of Danger” – P must fear for their physical safety (no need for physical injury); OR

a) Essentially negligence version of assault

b) Very tangible limit – only people who are going to be in zone of danger will be in physical proximity (most of these jdxs do not allow bystander recovery)

c) Grube v. Union Pacific RR; many states follow “zone of danger”

iv. Regular PFC case where P proves “severe” distress by expert testimony (but no other special rules)

a) States following this approach believe regular elements and proof before a jury can solve the problem and jury determines credibility

2. Bystander NIED (ED resulting from injury to a 3d person)

a. Generally: P claims emotional distress from seeing someone else physically injured by D (D negligently injures a 3d party victim and P suffers ED from witnessing conduct).  

NB: JDX split!  Half of the states follow the following special rules for bystanders, while the other half fall into the categories above (i.e., no special rules for bystanders)

b. Elements/Special Rules for Bystanders
i. Dillon v. Legg Factors (25% of states): Factors to be considered in determining foreseeability of bystander suffering emotional harm due to injury:

a) Whether P was located near the scene of the accident (as contrasted with one a distance away)

b) Whether shock resulted from a direct emotional impact upon P from the sensory and contemporaneous observance of the accident (as contrasted with learning of accident from others)

c) Whether P and victim were closely related
ii. Thing v. LaChusa Elements (25% of states): P may recover damages for emotional distress caused by observing the negligently inflicted injury of a 3d person IFF P:

a) Is closely related to the injury victim [defined as closely related by blood or marriage; relatives residing in the same household, or parents, siblings, children, and grandchildren];

b) Is present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim; and

c) As a result suffers serious emotional distress – a reaction beyond that which would be anticipated in a disinterested witness and which is not an abnormal response to the circumstances
iii. Dillon was so vague to lower cts that it was hard to apply, so a subsequent and more conservative CA SC tightened up the rule with Thing
c. Burgess v. Superior Court Exception: If P and D are in a preexisting relationship (doctor-patient, e.g.), then don’t have to meet special bystander rules and can sue under regular negligence (theory: because of special relationship, patient can sue doctor for breach of duty of care)
3. Duties of Care to Protect Emotional Well-being Independent of Physical Risks
a. Issue: what if there’s no risk of physical injury to anyone at all?  Cts mostly very cautious
b. Washington v. John T. Rhines: Mishandling of a dead body.  Ct applies zone of danger rule, which would deny recovery because there’s no fear of a physical injury.  
c. Boyles v. Kerr: Boyles secretly videotapes himself having sex with a girl.  Girl sues for emotional distress resulting from the incident.  Ct says that in TX, only way she can sue is if she’s in a special relationship, which she’s not (Hayden: “This is interesting – having sex is not a special relationship, but going out drinking is…”)

d. Negligent Diagnosis: in states where there’s the requirement of physical danger, claim cannot go forward because there is/was no risk of physical harm

· VII.  THE EBB AND FLOW OF COMMON-LAW STRICT LIABILITY
A. Underlying Policies
1. Enterprise Liability: Liability is considered a cost of doing business.  Also, mfg can spread costs of liability by passing them to consumers or purchasing insurance

2. Calibresi theory: Consumers end up choosing safer companies because they ultimately have cheaper prices.  Mfgs who cause more harm face more liability and pass costs to consumers, which is reflected in higher prices.  Consumers then buy safer products when they buy the cheaper products.  Bad manufacturers eventually price themselves out of existence.  When the price of products reflects the costs they impose on society, the market makes the world safer

3. Consumer expectations: Warranty-related – consumers expect products to be safe and should be compensated if their expectations are dashed

4. Practicality: There are certain defects in products that are clearly caused by fault, but it is very hard to prove.  Ps should have another route to proving their case

5. Fairness: Enterprise getting the benefit of the activity, so it is fair to allocate the loss to them and not the consumer, who did nothing but use the product

B.  Vicarious liability – Respondeat Superior
1. Rule: Employer is strictly liable (liable without proof of fault) for the torts of employees committed within the scope of employment
2. Elements
a. Tortfeasor is an employee (not an independent contractor – employer not liable for torts of independent contractors)

b. Employee must commit a tort (not just an injury – therefore, there is underlying fault, just not employer’s fault)

c. Must be within the scope of employment
3. Rationales
a. Deterrence: employers must work harder to prevent accidents

b. Employer has control over employee, so as a matter of fairness should take responsibility

c. Enterprise liability: liability for harms caused by actions of an employee considered part of doing business because employers are best equipped to bear the cost by purchasing insurance. When there’s a claim against the employer and insurance goes up, employer can raise prices to distribute the cost by passing it on to consumers, who in turn choose safer products by buying the cheaper products

4. Scope of employment (jury issue)

a. If you’re on the job, you’re within the scope of employment, even if disobeying a direct order

b. Coming and Going Rule: No vicarious liability during the ordinary commute (EE is NOT within scope of employment).  Exceptions:

i. Dual Purpose (major exception): During the commute, EE is doing something for employer.  Dual purpose goes to personal nature of commute and business nature of giving benefit to employer.  Often deals with employees paid for their commute

ii. ER Pays for travel time and transportation expenses (generally to expand scope of EE base)

a) Hinman v. Westinghouse Electric – Westinghouse EE hit cop on the way home, but employer liable because paid for travel time and expenses

iii. Special Hazard Exception: Applied to people having to commute long distances, often to a remote job site (home to work site as opposed to home to office, often where dangerous to get to site because of winding roads, etc)

iv. Frolic and (or) Detour Exception/Rule
a) Detour (temporary deviation), ER remains liable (EE is w/in scope)

b) If frolic (often has to be extended in time or distance), ER not liable (EE not w/in scope)
· C.  The development of common-law strict liability
1. C/L Strict Liability for “Abnormally Dangerous” Activities - Liability without proof of negligence can be found when the following exist (Restatement):

a. D’s activity creates a reasonably foreseeable risk of physical harm
i. Type of harm/class of persons foreseeability: is what makes us call the activity “abnormally dangerous” what caused the harm? (Mink farmer/dynamite) example

b. Risk is a “significant” risk
c. Risk remains even when reasonable care is exercised
i. These first three can be lumped into “Abnormally Dangerous Activity”

d. Activity is not a matter of common usage
i. A lot of litigation over what “common usage” is

ii. Blasting dynamite is almost always not a matter of common usage; fireworks is on the fringe
2. Defenses: Historically, contributory negligence was not a defense to strict liability.  More recently, the Restatement lumps everything together under comparative responsibility and everything is taken into account

a. Traditional Rule: Contributory negligence is no defense to a strict liability claim.  The D, not at fault at all, is held fully liable to P who is guilty of negligence causing his own harm.  The rationale is that since D’s liability is not based on negligence in the first place, liability is not limited by contributory negligence by P

i. P’s assumption of risk and contributory negligence in “knowingly” subjecting himself to risks of harm IS a defense

b. Comparative Responsibility (R.3d): In all cases involving physical injury, the fact finder should assign shares of responsibility to each party, regardless of the legal theory of liability.  Juries can and should assign percentages of responsibility even where one party is strictly liable and the other negligent.  Further, the Restatement does not recognize A/R as a separate defense
3. Causation
a. But for (actual cause)

b. Proximate Cause – the defendant is strictly liable only for harm the possibility of which makes the activity abnormally dangerous
· D.  Products Liability 

1. Theories
a. Warranty (historically had to sue on a contract warranty theory)

b. Negligence (can still file a claim on negligence today)

c. Strict liability (where still allowed [incl. CA], easiest path for Ps)

2. Rationales
a. Consumer expectations – consumers expect products to be safe, and should have a recourse when those expectations are dashed (essentially a warranty theory)

b. Enterprise liability/loss spreading - mfg in a better position to internalize costs and spread the costs of liability

c. Practicality – can be very hard to prove fault for a mistake made somewhere in the production line (not a design defect, or defect present in every product, but a manufacturing defect, or a mishap on one of the products)
d. Without strict liability in these circumstances, P would have to rely on the very thin thread of res ipsa loquitur
e. Fairness – mfg getting the benefit of the product, so fair to allocate to them; not fair for a consumer who did nothing but use the product to be held liable

3. Strict Liability for Defective Products – Elements (P must prove):

a. Product is defective (manufacture, design, or warning)

b. Legally cognizable harm (physical injury to person or property other than the product itself)

c. Defect existed when it left mfg’s control

d. Causal link (actual and proximate) between defective product and injury (type of harm risked by defect is the type of harm that actually occurred)

e. Defect  ---causing---> Physical injury to person or property (other than the product itself)
4. R.2d Requirements for strict liability for “defective product” (Lee v. Crookston Coca-Cola Bottling)

a. Product was in fact in a defective condition, unreasonably dangerous for intended use;

b. Such defect existed when product left D’s control; and

c. Defect was the proximate cause of the injury sustained

5. Who can be sued?

a. Mfg ( Wholesaler ( Retailer ( P  =  “Chain of distribution”
i. Anyone in the chain can be sued under a product liability claim; 

ii. If retailer sued, has right of indemnity against others higher in the chain.  This makes it easier for Ps 

b. Don’t have to be the person who bought the product to sue – just have to be injured (pre-60s needed privity, so did have to be purchaser)

6. Types of Defects and Respective Tests
a. Manufacturing: 
i. Restatement of Products Liability: A product contains a manufacturing defct when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.

ii. R.2d “Consumer Expectations” Test: Tests defect/unreasonable danger by asking whether the product was dangerous beyond the contemplation of the consumer. 

a) Focuses on how a reasonable consumer would expect a product to perform.  All P has to show is that a reasonable consumer would not expect the defect
b) Still widely used

b. Design
i. R.2d Consumer Expectations (CE) Test: A product will be found unreasonably dangerous if it is dangerous to an extent beyond the reasonable expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner (very pro plaintiff). Very lay-person’s test – did not require expert testimony

a) Leichtamer v. American Motors: A product will be found unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner

ii. R.3d Risk-Utility Balancing (RUB) Test: A product design is in a defective condition to the user or consumer if (1) it is more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or (2) if the benefits of the challenged design do not outweigh the risk in such a design

a) Essentially Carroll Towing: Risk of product’s design (not product itself) outweighs utility of design

b) Must show reasonable alternative design (RAD): There was another way to design the product that would have been feasible to make and sell, safer, and would not impair the product’s utility 

1) MUST have an expert testify under oath as to RAD

2) Similar to showing breach of duty in negligence: alternative conduct an RPP could and would have engaged in that would have been feasible under the circumstances indicating conduct D engaged in was unreasonably risky

3) Easier to prove RAD if alternatives already exist on the market

c) Honda of America Mfg. v. Norman: To prove a design defect, P must show, among other things, that (1) there was a safer alternative; (2) the safer alternative would have prevented or significantly reduced the risk of injury, without substantially impairing the product’s utility (including whether consumers would purchase it); and (3) the safer alternative was both technologically and economically feasible when the product left the control of the mfg
iii. State Splits
a) Some use CE alone (most pro-plaintiff test, unless defect obvious)

b) Some use RUB alone (some don’t require RAD) 

1) Thought to be fairer and most logical test overall because it’s so technical

2) R.2d approach; likely most common

c) Some states allow P to choose freely between tests, including pleading in the alternative

1) Knitz v. Minster Machine: “We hold that a product design is in a defective condition to the user or consumer if (1) it is more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or (2) if the benefits of the challenged design do not outweigh the risk inherent in such design.  Factors relevant to the evaluation of the defectiveness of the product design are (1) the likelihood that the product design will cause injury, (2) the gravity of the danger posed, and (3) the mechanical and economic feasibility of an improved design” 
d) Let P choose, but with a condition – limit CE drastically (CA and very few others)

1) Barker v. Lull: On RUB, burden on D (“We hold that a product is defective in design (1) if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner or (2) if the plaintiff proves that the product’s design proximately caused his injury and D fails to prove that on the balance the benefits of the challenge design outweigh the risk of danger inherent in such design”)

2) Soule v. GM: qualifies Barker by limiting CE test to simple designs; if product complex, cannot rely on CE test (ct found the design defect’s actual complexity required more than asking people whether they would expect the floorboard of a car to buckle upon impact) 
c. Warning
i. Rule: A product becomes defective when the product’s foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning, and the omission of such a warning renders the product unreasonably safe.  A manufacturer’s failure to provide appropriate information about a product may make an otherwise safe product dangerous and defective

ii. Aspects to warnings
a) Form – location, what it looks like, etc

b) Content – Warnings must be reasonably clear, and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person.  Must be comprehensible and inform of real risk (warnings telling you what not to do without telling you why may not be adequate)

iii. Causality: P must show that if a proper warning had been given, P would not have been hurt.  Most case law says that unless the plaintiff would have read, understood and heeded the warning, the failure to warn cannot be a cause of the harm.  Courts usually presume, however, that P would have read and heeded the warning, shifting the burden of proof to the D to overcome that presumption (“heeding presumption”)

iv. Defenses
a) Obvious Dangers: No duty exists to warn of dangers that are obvious or should be obvious

1) Rationale: If you had to warn for everything, then people become less likely to read any of the warnings

2) Obvious Danger and Design Defects: A product that presents an obvious danger and thus provides its own warning, may still be defectively designed.  Ex: Diving into a pool is obviously dangerous, so no warning should be required.  However, if the mfg should foresee that harm will befall users in spite of the obvious danger, the mfg may be liable for a design defect if it could easily mark the depth and failed to do so.  If a slight change in design would prevent serious injury, the designer may not avoid liability by simply warning of the possible injury

b) P’s misuse
1) Defense?

· Most states have eliminated misuse as a defense

2) Proximate Cause problem?

· P’s misuse is an intervening negligent act breaking causal chain

3) No defect? (Majority) – 

· Most states say misuse tends to show no defect because defect only occurs when product is used in a reasonably foreseeable manner

· Reasonably foreseeable use or use in a way no one would be expected to use it?  If foreseeable use, mfg has to design in a way to get rid of foreseeable dangerous use
· Remember!!!!  

· ANY TIME THERE’S A BATTERY, CHECK FOR ASSAULT

· ANY TIME THERE ARE VERBAL THREATS, CHECK FOR ASSUALT

· 2002 MIDTERM RULES

· Intentional Torts
· The elements of battery are 1) a volitional act, 2) intent to contact (or, in a dual intent jdx, also the intent to harm or offend) where intent refers to either purpose or substantial certainty, 3) actual contact, and 4) either harm or offense

· The elements of assault are 1) intent to place P in apprehension of an imminent contact that would be battery if completed, and 2) actual apprehension of such imminent contact on the part of the plaintiff, where apprehension is awareness.

· Words are most likely not enough, unless they are accompanied by some physical action letting the P know the threat is imminent.

· The shopkeeper’s defense can be asserted where the shopkeeper has a reasonable belief that someone has taken their property without paying and uses reasonable force in detention and repossession of the property.  This means that the time and manner of detention must be reasonable.  There are many jdxs that say that if a shopkeeper’s belief tht the person has taken property without paying is mistaken, they lose the privilege.

· When a shopkeeper has a reasonable belief that a P is leaving without paying for goods or services, and the manner and duration of confinement is reasonable (to conduct an investigation), then she does so at her peril, and the shopkeeper may have a privilege to detain the plaintiff.  Under the restatement view, a mistake will be allowed even if the D is mistaken as long as she acted reasonably; however, some states, such as MD, will not allow this defense at all if there is a mistake.

· The idea behind consent is the old Roman maxim: “To he who consents, no wrong is done.”  Tort law protects autonomy, and if contact is invited and consented to there is no reason to punish for such conduct.  To show consent exists D must show that she had a reasonable belief that P gave consent.  Reasonable belief is demonstrated by an actual and reasonable belief; consent is demonstrated by apparent consent, not actual consent.  When a P consents to an act, she consents to the consequences of the act as long as the act is within the scope of actions P actually consented to.

· Negligence
· DUTY

· Duty is a legal standard set by a judge as a matter of law.  The traditional standard of care is that of a reasonable and prudent person under same or similar circumstances (RPP/SSC).  

· Children are generally held to the standard of a reasonable child of same age, intelligence and experience.  The old rule was that of the rule of sevens, that children under 7 were incapable of negligence as a matter of law, that children between 7-14 were presumed incapable of N, and that children 14 and above could be held to the adult SOC.  This rule is not the modern trend, however. 

· Using the child’s SOC, the jury would be asked to consider whether a reasonable prudent child with the same age, experience and intelligence would see this behavior as unreasonably risky and therefore avoid it.  Behind this definition, what the jury is really being asked is whether subjectively, this behavior was unreasonably risky for him.

· Children are not held to the child standard of care when they engage in inherently dangerous activity.  Courts have found such activities to include: tractors, automobiles, minibikes, snowmobiles, and firearms.  The idea is that the activity may result in such a grave risk of harm to both others and the minor himself if the minor is held to the standard below that of a RPP/SSC.  As a result, injustice would occur if the cts were to allow minors to excuse their activity by saying that other children would have acted the same way
· Society will tolerate larger risks where the social benefits outweigh the risks
· Courts generally will not allow an emergency situation to affect the SOC because such an instruction may mislead the jury.  The factors surrounding the emergency can still be taken into account under SSC, however.
· Negligence per se:  In determining whether a statute will be admissible, the judge must consider the two-pronged “class of persons/type of harm” test, stating that a statute is admissible if and only if the statute is intended to protect both (1) a class of persons the plaintiff is in, and (2) the type of harm that actually occurred.

· The policy behind the negligence per se standard is comity – when a legislature sets the standard for behavior reflecting the community will, such as a statue, although not tort in nature and not literally applicable, should be considered to set a standard of reasonable care as a matter of respect to the legislature.

· In a majority of jdxs, the jury will be instructed that a D is negligent per se uless he can offer excuses why he should not be.  There are five main excuses that, while not an exclusive list, are recognized by the Restatement as covering most situations:

· 1) Incapacity

· 2) Emergency not of D’s own making

· 3) Unable after due diligence to comply

· 4) Unaware of occasion for compliance (refers to D’s ignorance of his non-compliance, not ignorance of the law)

· 5) The risk in complying is greater than not complying

· BREACH

· Hand’s Caroll Towing formula (N = B < P x L) captures the essence of breach: the idea is that conduct is N when the burden of avoiding the harm is less than the probability of the risk times the foreseeable liability (extent of the harm).  While the formula appears to quantify the analysis, it is really stating that in evaluating negligent conduct, one should balance the foreseeable risks and probability of the harm with the burden of avoiding the harm.  Also, we want to avoid such harms since tort law’s goal is social harmony, but we do not want to deter socially beneficial behavior as a result.  
· Assuming held to adult SOC, P must first (1) show that a RPP/SSC would not have engaged in the activity because he would foresee an unreasonable risk.  Next, (2) P must show that D’s behavior was unreasonable.  Evidence of custom may be introduced here, but it is only persuasive, not determinative, because the fact that others engage in conduct does not necessarily mean that conduct is reasonable.  Custom evidence is evidence of what ought to be done, but what ought to be done is set by the SOC of a RPP/SSC.  (3) Next, P must show the burden of engaging in alternative conduct is low.  If the burden of alternative conduct is low, D must have chosen the alternative conduct.  If it is high, it may be reasonable for D to have chosen the conduct he engaged in. 
· 2003 MIDTERM RULES

· Intentional Torts
· The elements of trespass to property are that: P intended to go onto D’s land (this could be in good faith since there is no knowledge requirement for P), that P had no right to go onto D’s land, and that P going onto D’s land interfered with D’s exclusive right of possession to the land (therefore even if D didn’t own the land, but was in possession, he could still bring this tort).  

· Trespass to Chattels is similar to conversion, but usually to a lesser degree.  The elements of conversion of chattels are P intended to take possession of the chattel (even if he was acting in good faith, it would not erase the intent) and P, by taking possession, exercised a degree of substantial dominion over the chattel.  Some elements to look at in determining substantial dominion over the chattel are: P’s good faith, the extent and duration of the possession, the intent to possess, any actual harm done, and whether there was any expense or incontinence suffered by D.

· Trespass to land includes (1) a physical invasion of real property belonging to P and (2) D must intended to cause such invasion, and (3) P’s possessory interest or rights must be interfered with.  Trespass to land does not require actual damages and nominal damages would be available.

· Trespass to chattels requires an intentional interference with possessory interest of the P to some degree less than “substantial dominion” required for conversion.  This tort requires actual damages and dispossession is damage however slight.  

· A D is privileged to defend property where there is reasonable belief that it is necessary and the force used is reasonable.  However, the defense may be unavailable in the case of a booby trap as a matter of public policy since anyone, not necessarily a wrongdoer, could be hit by the trap.  The law values human life and limb over property.
· A person may use a reasonable amount of force to defend property when they reasonable believe such force is necessary.  The doctrine of rough equivalence is used to determine the reasonableness of the force, that is, the force D used on P must be roughly equivalent to the perceived threat of force coming towards D.  
· Negligence
· Negligence is based on 5 elements: Duty owed to P, breach of duty, actual harm, actual cause, and proximate cause.  Negligence is activity unreasonably risky under the circumstances.
· DUTY

· The duty or standard of care (SOC) is adopted by the court and is a question of law rather than fact.  The default SOC is the adult SOC, that is, the duty exercised by a reasonable and prudent person under the same or similar circumstances as the actor was in.  This standard never changes but the amount of care required might change with the circumstances, such as involvement of dangerous instruments, sudden emergency, superior training or knowledge, or physical characteristics (does not consider mental characteristics or voluntary intoxication).  The amount of care is proportionate to the danger involved in the activity.
· The child standard of care is that of a reasonable and prudent child of the same age, intelligence, and experience, which takes into account both the physical and mental characteristics of the child.  It is much more subjective than the adult standard, as it must be tailored to the specific defendant.  The decision will turn on whether C can successfully argue that he was engaged in a childish activity which was appropriate for children rather than an inherently dangerous “adult” activity.  The policy for the child SOC is to let children be children, as well as society’s interest in protecting children and promoting their development.
· Courts generally hold that the child SOC is unavailable when the activity is inherently dangerous.  Typically, this involves a motorized vehicle of some type or something like firearms.  The court will determine whether the activity is inherently dangerous.
· Under the child SOC, C’s experience and subjective understanding would be considered by the jury.  
· In Palsgraf, Andrews argues that each person owes each other person a duty of care.  This is the majority position.  Cardozo held that duty is owed only to foreseeable Ps.  This point is that under Andrews’ reasoning there is a question of fact issue (proximate cause) for the jury and under Cardozo’s view the issue would be a question of law.
· Parents are not generally held vicariously liable for the torts of their children.  However, if the parent can be shown to be negligent themselves, a c/a for negligence will lie.
· BREACH - did D breach a duty of care by failing to exercise the required care?
· The child SOC is a much looser standard than the RPP/SSC and is highly subjective.  In reference to breach, we ask whether a reasonable child of the same age, experience, and intelligence would have viewed riding the dolly as unreasonably risky and chosen alternate conduct to avoid the harm.  If the child SOC is applied, this will be considered and it will most likely be found that C did not breach his duty of care since he had experience that would reasonably lead him to believe that the activity was not particularly risky.  Society and the law are more willing to accept greater risk from children than from adults.  If the adult SOC is used none of his experience would be taken into account.

· 
The L. Hand Carroll Towing formula of B<PL may not apply well but it does make a point: the burden of not riding the dolly on the sidewalk is minimal, the probability of harm may be fairly low but considering the fact that the dolly cannot be steered, it is increased, and the potential foreseeable liability is high.  Therefore the act is probably negligent.
· P may argue that what he was doing had social value that made the risk acceptable.  
· Do reasonable alternatives exist?  If so, more likely action was negligent. 
· If burdens outweigh the cost of alternative conduct, then conduct likely Riskier
· A RPP/SSC is expected to weigh the foreseeable risks of harm with the burden of avoiding the harm and choose the alternate conduct if the burden is less than the foreseeable risks (probability of harm occurring and liability if harm did occur). 

· ACTUAL HARM

· For negligence there must be a legally cognizable harm.  Physical injury, medical expenses, lost wages and pan and suffering are all recognized harms.
· PROXIMATE CAUSE

· Proximate cause or “scope of risk” is the limiting factor on liability for negligence.  In order to determine proximate cause, the type of harm must be reasonably foreseeable by a RPP/SSC, and the person injured must fall into a class of persons reasonably foreseeable by a RPP/SCC as risked by D’s negligent acts.
· 
The precise manner need not be foreseeable as long as the type and class are the same
· There are 3 tests for intervening cause: 
· General Intentional Torts

· Battery
· To prove a prima facie case for battery, P must show D (1) committed a VOLITIONAL ACT (2) with the INTENT to contact (single intent jdx) or the intent to contact AND the intent to harm or offend (dual intent jdx), (3) that there was ACTUAL CONTACT, and (4) that PHYSICAL HARM OR OFFENSE RESULTED, where offensive conduct is conduct offensive to a reasonable sense of dignity and intent refers to either purpose or knowledge that an invasive result is SUBSTANTIALLY CERTAIN to occur.  Implicit in this rule is that there can be no liability without fault.

· MIDTERM: To prove a PFC for battery, P must show D committed a volitional act with the intent to cause harmful or offensive (read: harmful to a reasonable sense of dignity [Leichtman]) contact, that actual contact occurred, and that P was physically harmed or offended by the contact.  In a single intent jdx, one must prove intent to contact (which simply turns out to be harmful or offensive), whereas in a dual intent jdx one must show there was intent to both contact and to harm or offend.  Furthermore, intent itself can be either purposefulness or knowledge to a substantial certainty that invasive contact will result.  

· Assault
· To prove a prima facie case for assault, P must show D (1) committed a VOLITIONAL ACT (2) with the INTENT to cause APPREHENSION OF IMMINENT HARMFUL OR OFFENSIVE CONTACT that would be battery if completed, and that (3) P was ACTUALLY PLACED IN REASONABLE APPREHENSION of such imminent contact, where apprehension is awareness.
· MIDTERM: Assault requires an intent to cause apprehension of an imminent (i.e., not instantaneous but with no significant delay) harmful or offensive contact that would be battery if completed, and that the plaintiff was placed in reasonable apprehension (i.e., mere awareness, regardless of fear) of such imminent contact.  The doctrine of transferred intent states that the intent for one intentional tort will transfer to any resulting intentional torts.
· False Imprisonment
· To prove a prima facie case of false imprisonment, P must show D had the (1) INTENT TO CONFINE P within some space limits, or limit the movements of P for an appreciable length of time, (2) that P was ACTUALLY CONFINED, and (3) P was AWARE OF CONFINEMENT or physically harmed by confinement.

· MIDTERM: False imprisonment requires an intent to confine, actual confinement within a limited space for an appreciable time, however short, and that P was either aware of or harmed by the confinement.  The sufficiency of any of these elements is an issue for the jury.

· Defense of Others

· MIDTERM: Defense of others entitles D to use reasonable force upon the reasonable belief that such force is necessary.  A minority of jurisdictions say that if the belief is mistaken, the defense will be lost.  Reasonable force must be roughly equivalent to the force threatened.

· Trespass to Land
· To prove a prima facie case of intentional trespass to land, P must show D had the (1) INTENT to invade the land of another (with or without knowledge that the land belonged to another) and (2) D ACTUALLY entered the land.

· Conversion of Chattels
· To prove a prima facie case of conversion of chattels, P must show that D had the (1) INTENT to deprive P of property (with or without knowledge that the property actually belongs to P) and (2) EXERCISED DOMINION OR CONTROL over the property to the extent that the interference justifies liability.

· Trespass to Chattels
· Trespass to chattels involves some intermeddling with a chattel of another person, and at times even dispossession, but something short of conversion (taking a joy ride vs. stealing a car).  Liability is imposed only if the possessor of the chattel suffers dispossession or lost use, or if the chattel or the possessor is harmed.

· The basic idea behind consent is that “to he who consents, no harm is done.”  In determining whether there was consent, the jury must consider both the apparent existence of consent (did D reasonably believe P consented to D’s conduct?) and the scope of the conduct given (P can only consent to what he reasonably believes the conduct to entail).  However, once one has consented to the conduct, the consent extends also to any consequences of the conduct.

· General Negligence

· Breach of Duty

· Depending on which standard the judge selects to use to instruct the jury, the jury now has the obligation to weigh all the facts and determine whether his behavior was unreasonably risky according to the standard set.  Breach of duty is engaging in conduct that is unreasonably risky given what an RPP/SSC would foresee, thereby falling below the reasonable standard of care.

· Adult SoC Issue: whether a RPP would choose some alternative behavior due to the foreseeable risks of the action.  This is a question of weighing risks and burdens of preventions.  

· Rule: (Learned Hand Formula) An adult is expected to measure the foreseeable risks (the probability of the harm happening and the liability if such harm did happen) and the burden of preventing the harm, then choose an alternative behavior if the foreseeable risks are greater than the burden of preventing the harm

· MIDTERM RULES

· To prove a PFC of negligence, P must prove that D owed P a duty, that such duty was breached, that there was a legally cognizable harm, and that D’s actions were both a cause in fact and proximate cause of P’s injuries.

· The duty element is a question of law for the judge and requires two determinations: (1) Was a duty owed, and (2) If so, what is the SOC to be applied?  A duty is almost always found to exist, although there are differing views as to whom this exists.  In Palsgraf, Andrews’ dissent represents the view in a majority of jdxs and states that a D owes a duty to the world at large.  the Cardozo majority opinion, on the other hand, represents the minority view that a duy is owed only to foreseeable plaintiffs, thereby bringing the proximate cause issue away from the jury and into the purview of the judge to be decided as a matter of law.

· The standard adult SOC is that of a reasonable and prudent person in the same or similar circumstances (RPP/SSC) as the actor was in, and factors in external circumstances of the actor and physical disabilities, but does not consider age or mental infirmities. 

· The child SOC is that of a reasonable and prudent child of the same age, experience, and intelligence.  This standard is much more subjective and favorable to a defendant.  The policy behind the child SOC is to let children be children and not impose adult decision-making on children.  This SOC will be found not to exist, however, when the child engages in inherently dangerous activities or activities generally reserved for adults, such as operating a motor vehicle and using handguns.  The policy behind this exception is that the child is no longer participating in childish activities and an injustice would result if the child were absolved from injuries caused by their adult actions.  

· VIV: Children are generally held to the standard of care exercised by a reasonable and prudent child of the same age, intelligence, experience and traning as the defendant.  This is a subjective/objective test, which basically asks, was it reasonable for this child to engage in this conduct?  A child will be held to an adult standard when they engage in conduct that is inherently dangerous or usually reserved for adults.  

· Negligence Per Se: Admission of a non-tort statute is negligence per se conditioned upon the finding that the statute is one protecting (1) against the type of harm that resulted and (2) the class of persons of which P is a member.  The policy behind NPS is comit y– one branch of legislature showing respect to another when the statutes don’t literally apply (non-tort statute).  A majority of jdxs will allow violation of a statute to set the standard of care and leave the only determination for the jury that of whether the statute was violated.  A minority of jdxs allow admission of the statute as mere evidence of breach of duty.  The child SOC trumps negligence per se.  A defendant can offer excuses under the majority view: (1) Incapacity (due to age or mental infirmity), (2) unaware of the occasion to comply, (3) emergency not of D’s own making, (4) unable after due diligence to comply, and (5) risk in compliance outweighs the risk of noncompliance.

· Viv: A person’s act is said to be negligent per se if the person has violated a statute intended to protect against the kind of harm caused and intended to protect a class of persons of which P was a member, from the harm caused.  “Holding D negligent per se for all injuries caused when the only punishment provided by the statute was a $75 fine would be excessive”

· Breach of duty is engaging in unreasonably risky conduct given what an RPP/SSC would do, thereby falling below the reasonable SOC.  This is a question to be resolved by the jury.  To prove breach, P must specifically identify negligent conduct, identify alternatives, and weigh the risk of alternatives against the likelihood of harm and extent of harm. T he Carroll towing formula, N=B < PxL (where B= burden of avoiding, P=probability of harm, and L is the foreseeable extent of liability) is applicable in more quantitative situations involving property, but is a good analogy.  

· Viv: Duty is breached when a person’s conduct creates unreasonable risks that a RPP would have foreseen and taken precautions to avoid.  Further, in assessing whether a duty has been breached, the social utility of the conduct is weighed against the likelihood and foreseeable extent of harm.  If the social utility outweighs the likelihood of harm, the D was not negligent.  Moreover, if the burden of taking precautions is less than the likelihood of harm combined with the foreseeable extent of harm, the D has breached a duty by not taking those precautions.  

· To be a cause in fact of injuries, courts use the but for test: But for D’s negligent conduct, the harm would not have occurred.  The scope of risk analysis looks at two questions: (1) Was the resulting harm A type of harm foreseeably risked by D’s conduct, and (2) was P in a class of persons foreseeably placed at risk by D’s negligent conduct?  D may argue a superseding cause breaks the causal chain.  In analyzing intervening superseding causes, courts look to three tests: (1) Was the intervening cause foreseeable?  (2) Was P placed in a position of danger by D’s negligence? (3) Had the risks caused by D’s negligence been terminated by the time intervening cause caused the accident?
· MIDTERM REVIEW

· Intent – define!  Purposefulness or knowledge that invasive conduct is substantially certain to occur

· Each tort is worth fairly little – mostly looking to see if you can spot them.  Rule statement and application scored separately, so apply as quickly as possible
· Merchants’ Privilege:

· Majority: Mistake doesn’t matter (Restatement)

· Minority Rule: If mistaken, privilege lost (MD)

· Defense of Property

· Don’t know if it applies to 3rd persons, but can speculate

· Public Necessity

· Complete defense.  If it applies, then no compensation to victim

· Wegner case not even really a torts case but rather a constitutional takings case

· Duty and Breach

· B < PL  is pretty much the same as the weighing of the burdens of alternative conduct against the foreseeable harms (Mathrews)
· Cite B<PL for more points!!
· If the burden of not doing something is something like just not doing it, thereby not having fun, the burden would arguably be zero.  HOWEVER, look at the social utility of the conduct and the public policy of allowing people to have fun/engage in frivolity 

· Least cost avoider – if you think this applies, throw it in

· Breach, if reasonable people can differ, is a jury question

· Child SOC: if you apply this standard, then use it throughout!  If duty analysis decides child SOC, carry this through on breach.  If either, go through both

· Negligence per se: statute will likely not set standard of care if child SOC applied

· “There’s a non-tort statute.  Normally, this may set the standard of care.  However, if the child SOC is applied, the non-tort statute will likely not apply.  If the adult SOC applies, there would be no barrier to the statute being applied”

· Foreseeability: Not from omniscient view, but from the view of an RPP/SSC (or reasonable child…)

· FINAL REVIEW

· Extended liability vs. transferred intent?

· Primary IA/R: Affirmative defense or attack on the PFC?

· Difference between the class rule for strict liability for defective products and the Lee v. Crookston Rule?

· Child SOC: Notes say applies to children below a vague level of understanding but no bright line rule.  In my midterm you squigglied it.  WTF?

Breach of Duty: which test to use, cost/burdens (specifically ID, ID alternative, weigh cost of engaging in alternative conduct vs likelihood that harm would occur and foreseeable extent/severity of harm) or social utility (social utility of conduct engaged in vs. foreseeable risks of conduct engaged in)

· Express assumption of risk: Express assumption of risk is an oral or written waiver of liability which serves as a complete defense to P’s recovery as long as the waiver of liability is found valid.  A waiver of liability may be unenforceable on public policy grounds that generally go towards the enforceability of the waiver:  Was a member of the public forced to waive liability in order to receive an essential service?  Was the waiver non-voluntary or compelled?  Was the contract one of adhesion?  Was there unequal bargaining power?  If so, the waiver is more likely to be found unenforceable.  Once a waiver is found valid, however, courts will also look to the scope of the waiver to determine whether D’s actions went beyond the scope of the release (Moore)

· Implied assumption of risk:  Implied a/r is a form of implied consent that looks at the entire factual situation to determine whether it can be inferred that P assumed the risk of injury.  The traditional requirements showing IA/R were that P had knowledge of the danger, appreciated the risk, and voluntarily exposed himself to that risk (Crews v. Hollenbach).  Modern jurisdictions generally choose between primary IA/R and secondary IA/R.  Primary IA/R bars a claim entirely because the D either owed P no duty or breached no duty, which is an attack on the P’s PFC.  Stating that D owed P no duty if P impliedly assumed the risk is a possible exception to the Andrews rule, which stated that D owes a duty to the whole world.  Secondary IA/R sees IA/R the same as comparative negligence and thus runs D’s defense through the comparative scheme used in the state, which prevents Ds from attempting to circumvent the dropping of the Butterfield rule.  The Restatement actually eliminates IA/R altogether on the grounds that it’s redundant, which leaves the only defense as either no duty/no breach or contributory negligence without using the IA/R title. 

· Intentional Infliction of Emotional Distress: To prove a PFC for IIED, P must show D had the intent to inflict or was reckless (conscious disregard of a known risk) in inflicting severe emotional distress by extreme and outrageous conduct that actually causes severe emotional distress.  Outrageous conduct is generally considered conduct intolerable in a civilized society, and generally requires some combination of abuse of power, repeated conduct, and/or D’s knowledge of P’s vulnerability (while some courts only require one, many require more).

· 3d Party IIED: A third person may bring a suit for IIED if they were present and either a family member or not a family member but is physically injured.  Because IIED requires no physical touching, the third party rule precludes transferred intent allowed in other intentional tort claims to prevent the possibility unlimited liability.

· NIED: There are several jurisdictional splits for NIED.  Originally, no claim for NIED was allowed absent physical injury (Mitchell).  Some jurisdictions will now allow a claim as long as P suffers an “impact”, without requiring physical injury.   Other jurisdictions allow NIED claims if P has had physical manifestations of emotional distress, which goes to prove the genuineness and severity of emotional distress.  Still others allow NIED claims when P was in a “zone of danger”, wherein P must fear for their physical safety (no need for physical injury).  Finally, some jurisdictions require only the regular PFC case where P must prove the severity of the distress by expert testimony; states following this approach believe regular elements of proof before a jury can resolve any credibility problems.

· NIED for Bystanders: There is also a jurisdictional split regarding NIED for bystanders.  Half of the states follow the same rules for general NIED claims.  A quarter of states use the Dillon v. Legg factors, which attempts to determine the foreseeability of a bystander suffering emotional harm due to another’s injury by considering whether P was located near the scene of the accident, whether shock resulted from a direct emotional impact on P from the sensory and contemporaneous observance of the accident, and whether P and the victim were closely related.  Many courts found this test vague and hard to apply, and thus the final quarter of states follow the tighter Thing v. LaChusa approach.  This approach states that a P may recover damages for emotional distress caused by observing the negligently inflicted injury of a 3d person IFF P is closely related to the injury victim, is present at the scene of the injury-producing event at the time it occurred and is aware that it is causing injury to the victim, and, as a result, suffers serious emotional distress.  If P and D are in a preexisting relationship (doctor-patient, e.g.), then the special bystander rules do not have to be met and P an sue under a regular negligence theory, as the special relationship establishes a duty of care.

· Respondeat Superior: An employer is strictly liable (or liable without proof of fault) for the torts of their employees committed within the scope of employment.  An employee on the job is considered within the scope of their employment, and the general rule is that there is no vicarious employer liability for the employees’ ordinary commute.  The exceptions to this so-called going and coming rule are when the employee is serving a dual purpose (doing something for the employer during the commute with the dual purpose of commuting and giving some benefit to the employer, such as picking up something on the way), employees paid for their travel time and transportation expenses (generally to expand the scope of the employee base), when an employee is subject to a special hazard (such as travelling long distances to a remote job site), and when an employee goes on a detour not amounting to a personal frolic.  A detour is merely a temporary deviation from the employee’s duties, whereas a frolic must be extended in time or distance before the employer is relieved of liability.

· Strict Liability for Abnormally Dangerous Activities: Liability without proof of negligence can be found where the D’s activity, which is not a matter of common usage, creates a reasonably foreseeable and significant risk of physical harm which remains even when reasonable care is exercised.  Foreseeability requires a type of harm/class of persons analysis, and the harm must be caused by the aspect of the activity rendering it abnormally dangerous.
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