I. Torts – between 2 people NOT in a contractual relationship
A. 2 dominant aims of Tort Law
1. Deterrence – of antisocial behavior
2. Compensation to the injured person
B. 3 theories of recovery
1. Intentional torts - Fault
2. Negligent torts - Fault
3. Strict liability – NO Fault
C. Damages – is a factual determination that the jury makes based on other determinations of fact – so long as there is no speculation, the jury is within its right to award as much as jury determines is compensatory and/or punitive (Holden v. Wal-Mart) 
1. Compensatory – related to the injury to P – past, present and future (allowed b/c of preclusion doctrines) upon proper proof – burden on injured party – court will not award damages which are unduly speculative (Estevez v. US)
i) Lost wages/lost earning capacity – length of work life, diminished earnings due to injury (what you can do and what you no longer can do)
ii) Medical expenses
iii) Pain and suffering – mental or emotional pain – difficult to quantify yet represents a real loss as freedom from pain being an intangible asset
a) Rule of thumb – medical expenses x 3
b) Attorneys fees come out of pain and suffering – cannot be its own line item b/c of American Rule (each side bears its own costs)
iv) Special damages – e.g. converting house to handicap friendly
v) Presumed damages – intentiona l torts (see below) – ARB v. Elkin
2. Punitive – related to the fault of D - deterrence
i) When tortfeasor has acted maliciously or willfully or wantonly 
ii) Judge will first determine whether reasonable people could disagree as to whether or not D acted maliciously, if so, will instruct the jury so jury can decide whether or not to award punitive damages and how much. 
iii) Not calculated to compensate the P but to punish the D and different damages awards are needed to punish different D’s (Bill Gates v. Jane Doe)
II. Intentional Torts 
A. Battery – D commits a voluntary act with the intent to cause a (harmful or offensive) contact, where contact actually occurs and physical harm of offense results
1. Protects the interest of freedom from unwanted contact
2. Prima facie case elements – P’s burden of proof
i) Voluntary Act
ii) Intent to cause a (harmful or offensive) contact 
a) Single v. dual intent jdx 
(1) Majority = dual intent (White v. Muniz) – must show intent to contact and intent that such contact be harmful or offensive
(2) Minority – single intent – must only show intent to contact
b) Definition of Intent (Garret v. Daily) – important to calculating damages b/c if purpose is found, then can get punitive but if only knowledge, then only compensatory damages
(1) Dual intent – purpose to cause a harmful or offensive contact or knowledge that harmful or offensive contact is substantially certain to occur
(2) Single intent – purpose to cause contact or knowledge that contact is substantially certain to occur
c) Transferred Intent (Hall v. McBryde – D was in gun battle with people across the street but bullet hit someone else)
(1) Can transfer between intentional torts – assault to battery or battery to assault
(2) Can transfer between individuals – Person A to Person B
(3) Extended liability principle – you are liable for all results of the initial act you did, even if unintended
d) There is no special liability for mentally infirm (Polatier v. Russ – mentally infirm, killed father by beating and shooting him.  While may not have understood what he was doing, had the intent to cause harmful contact and that is the only thing the courts require one to show, White v. Muniz – mentally infirm D hit nurse P and will be liable if it is shown that there was an intent to cause harmful or offense contact b/c dual intent jdx)
(1) Policy Concerns about NOT holding mentally infirm liable
· Where there are 2 innocents, the one who occasioned it should carry the burden (runs counter to fault requirement)
· Gives strong incentive to caretakers of mentally infirm to restrain them
· Deters people from pretending they are mentally infirm to escape liability
· If not held liable, there is no compensation at all for the suffering victim
e) There is no special liability for children – 
(1) MAJORITY - must show the same intent requirement as that for adults.  Is more difficult b/c difficult to show purpose or that children (b/c of lack of experience) know that harmful/offensive contact or just contact is substantially certain to occur
(2) MINORITY
· Some presume children under a certain age incapable of fault
· Some pass legislation that children under a certain age are presume incapable of fault
f) There is no special liability of parents for children
(1) Common law – parents are not vicariously liable for children’s tort
· Policy decision – want children to be children and learn through experience, don’t want to cause rift between parents and children
(2) MAJORITY: allow for negligent supervision claims but does not mean they are vicariously liable for their children.  It is a separate claim
· If can show that child has done it before and parents did nothing and it happens again, good claim for negligent supervision
(3) There are statutes for vicariously liability of parent, but usually have a cap on damages and do not serve the goal of deterrence
g) (Snyder v. Turk – doctor grabs nurse and pulls her towards open cavaity – while it is required to have intent to cause harmful or offensive contact, it is NOT required to have intent to cause personal injury)<--upper bound and lower bound of intent --> (Van Camp v. McAfoos – 3 yr old on bike runs into lady, serious damage to ankle, but no allegation of fault)
iii) Contact/touching must have occurred (Leitchtman v. WLW – blowing smoke in the face of an anti-smoking advocate) – actual or directing object/particulate matter towards another
iv) Physical harm or offense results from Contact (Cohen v. Smith – D was notified that a male in the room/contacting P would offend P, given P’s beliefs, would a reasonable person be offended*** protection of religious beliefs – while D’s motive was innocent (to provide medical assistance), given D’s knowledge, D did intend to cause an offensive touching)
a) Offense – objective and subjective – offensive to a personable sense of personal dignity
(1) Objective - Must be offensive to the reasonable person – takes subjective experiences of the plaintiff into account and then determines whether reasonable person would be offended given those beliefs
(2) Subjective – must be offensive to the actual plaintiff
v) Presumed Damages (ARB v. Elkin – children bring molestation/battery claims against father but do not provide actual evidence of damages) – if an intentional tort has been proven, the damages are PRESUMED TO FLOW
a) The tort is such that the law will presume P was injured to a certain degree (e.g. – even if P was not injured when locked in a car trunk for 5 hours, damages will be presumed to flow b/c of violation of interest)
b) A loss will always occur – the invasion of the particular interest the tort law was intended to protect, even if it was a mere offense where there are no actual expenses or lost wages
B. Assault– where D commits a volitional act with the intent to cause an apprehension of an imminent (harmful or offensive) contact and P is placed in such apprehension.  
1. Protects the interest of freedom from apprehension of unwanted contact.  Protects the mental state of individuals.
2. Prima facie case – P’s burden of proof
i) Volitional Act
ii) Intent to - purposeful or knowledge that invasive result will occur with substantial certainty (when looking at transferred intent from battery, single v. dual distinction matters)
iii) Cause the apprehension of an imminent harmful or offensive contact 
a) apprehension  - awareness that contact is about to occur or cause a harmful or offensive contact (built-in definition of battery for transferred intent purposes)
b) imminent – does not mean instantaneous but that there will be no significant delay
c) IS - Cullison v. Medley – where family goes to P’s house with gun in holster and hand in pocket, making threats – thus, intent to cause apprehension 
d) IS NOT - Koffman v. Garnett – coach pounces on student and commits a battery before the student can apprehend it.  By the time P knows what’s going on, D has already contacted P and committed a battery
e) IS/IS NOT – Dickens v. Puryear – D’s beat and threaten to cut off P’s genitals, then threaten to kill him if he doesn’t pack up his stuff and get out of town.
(1) IS – threatening to cut of genitals b/c put P in apprehension of imminent contact
(2) IS NOT – threatening to kill him if he doesn’t go home, pack up and leave town b/c not imminent.  Plenty of time between threat and when contact will occur
iv) P must be placed in such "apprehension" -  (i.e. - P is aware of such imminent contact)
a) Apprehension = awareness, NOT FEAR.  Fear is not required
b) Apprehension must be objective and subjective
(1) Objective – would a reasonable person be put in such apprehension- relative weight/position/movement of P and D, some psychological factors can be taken into account
(2) Subjective – was P put in such apprehension
v) Damages - invasion of mental peace 
a) Presumed Damages - b/c intentional tort -  level of the invasion of interests will determine the size of the damages
(1) Medical expenses - mental or physical harm
(2) Lost wages
(3) Pain and suffering
C. False Imprisonment – intent to confine and where P is confined and aware of confinement or physically harmed by the confinement
1. Protects the interest of freedom from apprehension of and actual confinement.  Protects the mental state of individuals.
2. Prima facie case – P’s burden of proof
i) Intent – purpose to or knowledge that confinement is substantially certain to occur
ii) To confine – threat of physical force or a claim of lawful authority to restrain
iii) Where P is confined – P must reasonably believe that he is confined (where actually physically restrained or D claims lawful authority to confine)
a) So long as P reasonably believes that he is confined – McCann v. Wal-Mart – where P believed that Wal-Mart had the authority to keep them in the store despite the fact that there was no actual power to do so but given D’s behavior, P reasonably believed that had to stay
b) Does not have to be for a long period of time (even a few minutes will do)
iv) And P is aware of confinement OR physically harmed by confinement
v) Damages
vi) There are certain privileges/immunities
D. Trespass to land – intent to invade the land of another  and D actually goes onto the land
1. Protects the interest of a person’s right to possession, not ownership
2. Prima facie case – P’s burden of Proof
i) Intent to invade the land of another
a) it is not required that you know the land belongs to someone else.  Just have to have the intent to be on the land
b) Purpose or knowledge that entry is substantially certain to occur.
ii) D goes on the land – defined as effecting an entrance onto the land (physically going onto the land or intent to cause an object to go on the land)
iii) Damages – usually injunctions to stop the trespass
a) Monetary relief even when no damage occurs
b) If the trespass requires removal, can either force a sale or have D tear it down
c) Punitive damages if trespass is deliberate/malicious
iv) Extended liability
E. Conversion of Chattel – intent to deprive P of property and substantially exercises dominion and control
1. Prima facie case – P’s burden of proof
i) Intent to deprive P of Property – how can there be an intent to deprive without intent to deprive P? there can be intent to exercise dominion and control over a property without intended to exercise dominion and control of P’s property
ii) Substantial exercise of dominion and control
a) Factors:
(1) Extent and duration of control
(2) D’s intent to assert a right to the property
(3) D’s good faith
(4) If harm/damage occurred
(5) Expense or inconvenience caused
2. Conversion v. Trespass to chattel
i) Serial conversions – being a BFP does not protect you from being a converter unless the original converter did so through fraud
ii) Damages – some chattel fluctuates over time and so courts will allow recovery of the highest market value of chattel that occurs within a reasonable time
F. Defenses to Intentional Torts – liability for intentional tort will often come down to the reasonableness of D’s actions and if there is a legally recognized justification based on the reasonably perceived necessity – D’s burden of proof
1. Protecting against the APPARENT Misconduct of Plaintiff
i) Doctrine of rough equivalence – the reasonableness of the force is determined by the force reasonably perceive to come at that person
a) Excessive force is unprivileged
b) May be privileged to put P in apprehension of force but not to actually use force
c) Provocation is not sufficient to raise the self-defense privilege
ii) Self-Defense – protects the REASONABLE BELIEF of D
a) One is privileged to defend one’s self – to commit an intentional tort
b) With reasonable force
(1) Police reasons justify the self-defense privilege
· Deters aggressor b/c know people can response with force
· Don’t want to punish people for natural reactions to threats
· Reasonableness requirement prevents escalation of force and vigilantism 
c) Upon the reasonable belief that such force is needed 
(1) MAJORITY – so long as belief is reasonable, D is privileged, despite being mistaken
(2) MINORITY – D is only privileged if belief is reasonable and not mistaken
(3) Subjective and objective components – D must believe such force is needed and a reasonable person in D’s position must believe that such force is needed
d) Not required to retreat
iii) Defense of Others
a) MAJORITY – privileged to use reasonable force to defend another person if you reasonable believe such force is needed
b) MINORITY – if you are mistaken, privilege is lost.  Privileged to use reasonable force to defend another if such force IS NEEDED
iv) Arrest & Detention – protection/defense of Property – Merchant’ Privilege to detain for an investigation
a) MAJORITY – protects the merchant’s reasonable belief - merchant is privileged to use reasonable force to defend property upon reasonable belief that such force is needed
b) MINORITY – protects Merchant’s accurate belief - privilege does not exist if mistaken (Great Atlantic v. Paul – shop owner mistakenly thought Paul took something and falsely imprisons him, using excessive force – grabbing him)
v) Defense/Protection of Property – can use reasonable means
a) Katko v. Briney - Can only use reasonable force to protect property, anything else is not privileged b/c essentially an escalation of force (trap mechanisms, trained dogs) – therefore setting up a shot gun mechanism to fire when someone opens the door constitutes excessive force, escalation and is unreasonable to protect property
b) Brown v. Martinez – law places higher value on human safety than rights in property so when shot in direction of boys stealing melons, was using excessive force
vi) Discipline – people in charge of children have privileged to use reasonable amount of force to discipline a child where the parent reasonably believes that the force is necessary
a) Applies to parents, teachers, school bus drivers, babysitters or those that are in charge of adults in custody
2. The special case of CONSENT – protects the reasonable belief of the defendant as to the permissibility of his behavior - defendant reasonably believes that P has consent to D’s behavior and would not have done so otherwise
i) If consent is shown, there is no liability – if P agrees to the invasion of an interest then there can be no liability b/c there is no invasion, it is welcomed – “to one who is willing, no wrong is done”
a) Consenting to an act necessarily implies consent to the consequences, unless they are so bizarre that those consequences were not reasonably foreseeable when P was giving consent
ii) Analysis
a) D reasonably believed that – is it a reasonable belief? The incapacity of P will come into play here, if D is aware of P’s incapacity (children in sexual relations, lawyer/client)
(1) Doe v. Johnson – could Johnson reasonably believe that Doe would consent to having sex with a person with HIV, particularly since when giving consent Johnson knew Doe didn’t know about his HIV
b) P consented - Was consent given?  The existence of consent
(1) Take nature of relationship between the parties into account – power/authority makes actual consent less likely (Reavis v. Slominski)
c) To the act D did - To what conduct was the consent given? Scope of consent
(1) Ashcraft v. King – consent to blood transfusion from family members only.  Thus when given blood not from her family but general blood from the general pool, the act exceeded the scope of consent given
(2) Peters v. Rome – consented to quiet room for child but the smell of urine and padded walls were outside the scope of consent
(3) Kennedy v. Parrott – consent to appendectomy but not to removal of cysts and when doctor cut a blood vessel that led to a blood clot, P argued that the removal was outside the scope of consent.  As a policy reason – did not hold doctor liable b/c don’t want doctors practicing defensive medicine, implied consent unless dealt with by contract beforehand
d) Consent can be revoked at any time by communicating such revocation to D
iii) Consent & Battery
a) If there is consent to a touching, how could D intend to harm or offend in a dual intent jdx?
b) If there is consent to a touching, how could P be offended by the touching?
iv) Consent & Assault
a) If there is consent, then D cannot want to put P in reasonable apprehension of imminent touching nor can there be such reasonable apprehension b/c P is already notified of such touching
v) Consent & False Imprisonment
a) If D reasonably believes that P consented, then D cannot have the intent to confine b/c P is agreeing to stay there
b) If D reasonably believes that P consented, then P cannot reasonably believe that P is being confined
c) If D reasonably believes that P consented, then P cannot actually be confined nor harmed by any confinement
vi) Consent as a defense to Conversion
a) If P agrees to D’s taking of the property then there is no conversion
3. Privileges not based on P’s conduct (Private and Public necessity)
i) Public Necessity – D reasonably believes that force (property destruction) is necessary and amount of force used is reasonable to prevent imminent public disaster/harm
a) Sirocco v. Geary – mayor trespass and converts P’s property/house to prevent the spread of a fire through a neighborhood.  Not liable b/c mayor reasonably believed that the destruction of P’s house was necessary and that such total destruction at the time it occurred (meaning P wasn’t allowed to collect more things from the house) was reasonably to prevent the imminent threat of fire to the entire neighborhood
b) Wegner v. Milwaukee – police tear gas/break P’s windows to smoke out felons hiding inside.  Held to be a constitutional taking b/c destruction of private property for the public good and unfair for P to carry the burden of protecting the public at large 
(1) MAJORITY – would hold this to be a public necessity for fear of deterring police from doing that which is necessary to protect the public
ii) Private Necessity – one is privileged to commit a trespass to defend or protect one’s own property, but if damage is done, one must pay those damages
a) Ploof v. Putnam – competing protections of property. P docks ship at D’s dock and D releases it into a storm causing damage to P and P’s ship.  D lost privilege to protect D’s property b/c in doing so caused damage to P. 
(1) What was Putnam's necessity?  What was the trespass?  Was Ploof suing b/c he had a right to trespass and would have suffered the consequences of damage to the dock but that Putnam did not have the right to trespass due to some higher importance of life?  Or was Ploof just suing for damages due to Putman's necessity defense?
(2) Vincent v. Lake Erie – D docked boat at P’s dock and caused damage to the dock but couldn’t leave b/c of severe storm.  Held liable.  This decision forced legislature to reevaluate the rule 
4. Statute of Limitations – 1-3 years
III. Negligence – to deter unreasonable risk while promoting reasonable risk to encourage activity and productivity.  
A. Elements of the prima facie case
1. D owed P a legal duty
i) General common law standard
a) Does a duty exist? – the duty owed to all people generally is to exercise the standard of care of a reasonable and prudent person under the same or similar circumstances so as to avoid/minimize foreseeable risks of harm to others by taking reasonable precautions
b) What is the scope of the duty? 
(1) MINORITY: the standard of care increases and the dangerousness of the activity increases (Stewart v. Motts – gasoline as a dangerous instrumentality)
(2) MAJORITY: RPP under SSC – the standard is always the same.  If we say that the standard varies with the circumstances then we’re relegating a fact-finding decision to the judge, which is the jury’s role to do
· Objective Standard in that it establishes a general standard of care for everyone across all circumstances – the reasonable and prudent person – ignores the state of mind of D and only looks at conduct, comparing it to the RPP
· RPP – standard of reasonableness, not perfection
· Subjective Standard in that it looks at the same and similar circumstances as the D was in (and different circumstances require different conduct)
· emergency situation – look at what a RPP would do and what risks are foreseeable in an emergency situation but the standard is still the same of a RPP, simply the circumstances take into account whether or not it is an emergency
· there is no special instruction on an emergency situation and would be prejudicial, essentially admitting to the jury that D is not required to act the same way in an emergency situation.  It is for the jury to determine if a RPP would have acted the same or differently in the situation
· Wilson v. Sibert – car backs up in bank teller line
· Lyons v. Midnight – instructing on emergency situation is a useless appendage
· medical emergency – sudden and unforeseeable physical disability
· a medical emergency is a circumstance of the situation and so should look to what a RPP in SSC would do – since RPP would avoid foreseeable risks, the jury must decide/turns on foreseeability of the onset of the medical emergency
· if a RPP can foresee the risk of the onset of a medical emergency then will refrain from certain conduct where such onset could cause a risk to others
· Roman v. Estate of Gobbo – Gobbo, after heart bypass surgery and an ok from doctors to drive, had a heart attack and injured innocents but could not be held liable b/c the onset of the heart attack is an unforeseen medical emergency.  – foreseeability of the onset
· Compare to someone who knows they have epilepsy but doesn’t take their medication but decides to drive anyway.  
· physical disability – reasonable care in the case of a person with a physical disability is such care as an RPP with a like infirmity would have exercised under SSC
· Shepherd v. Gardner
· Blind man in subway without walking stick – was actually more reasonable to walk without the stick in a crowded public place
· superior knowledge or training – a RPP with superior knowledge would use such superior knowledge in making decisions about conduct in SSC.  Thus expected to use special knowledge when exercising duty of care
· Hill v. Sparks – D had 2 years experience working with earth-moving machines and saw a training explaining that people should stand on the ladder but allowed P to stand there, P fell under the wheel and was crushed when machine bounced over a bump in the road.  In exercising the standard of care of a RPP in SSC, one would use such superior knowledge b/c the knowledge allows that person to foresee a larger variety of risks. 
· Same expectation for memory – you must exercise the memory of a reasonable person in recognizing risk
· DOES NOT take into account mental disability/infirmity even if based on genetics – mental disability does not excuse someone from conforming to the standard of care of a RPP in SSC
· Police reasons		
· Allocates loss b/wn 2 innocents to the one who occasioned the loss
· Incentive to caretakers mental disabled to restrain them
· Removes inducements to fake a mental disability
· Avoids administrative problems associated with attempting to identify/assess the significance of the actor’s disability – battle of the experts
· Legislative intent of equality for all means equal treatment under the law
· Exceptions: caretakers have no cause of action.  Duty of care only runs from caretaker to mentally disabled person
· Reasons for a special standard of care for children and not for mentally disabled
· Children cause less damages by virtue of size and access
· We want children to learn through experience, which they are capable of.  If mentally disabled are unable to learn through experience, then there is no positive utility to the harm
· Since infirm adults are given the opportunity to equally integrate nto society, should equally carry the burden
· We must protect people’s reasonable expectations and people have certain expectations of other adults that they do not of children
· Vaughn v. Menlove – very low intelligence, smoking in warehouse and it burns down.  Standard is a RPP not a RPP who is not reasonable b/c he is not smart.  If you take varying degrees of intelligence into account, then you have no standard at all.
· Creasy v. Rusk – D has Alzheimer’s in nursing home, hits nurse, injuring her lower pack.  Not held liable only b/c she was a caretaker
· Does not take into account intoxication – an intoxicated person owes the same care as a sober person 
(3) Children’s standard of care – duty of a child to exercise the same care that a reasonably careful child of the same age, intelligence, maturity, training and experience would exercise under the SSC, unless when the child engages in inherently dangerous activity where the child should be held to the general standard of care
· Robinson v. Lindsay – child drives a snowmobile, an inherently dangerous activity b/c high-powered motor vehicle and thereforewas held to the general standard of care
· Hudson-Conner v. Putney – child driving a golf cart which was not an inherently dangerous activity (low powered, not exclusively driven by adults) and therefore was held to a child’s standard of care of a RPC under SSC of the same age, intelligence, maturity and experience
· MINORITY – rule of 7’s.  
· MAJORITY – children under a certain age are simply incapable of negligence 
ii) Negligence per se
a) Traditional view of negligence as a matter of law – no longer viable b/c if the judge states that certain behavior is negligent as a matter of law, intrudes on the jury function
(1) Marshall v. Southern Railway – judge instructed jury that not being able to stop within the range of your headlights is negligence as a matter of law.  Essentially making a factual determination of what conduct is negligent and this is the jury’s role
b) Negligence per se – each case must be decided according to its own set of facts – different behaviors will not be negligent depending on the particular circumstance.  Instead, there should be a single standard of care and the jury must determine whether the particular D acted as a RPP under SSC
(1) Negligence in and of itself – non-tort statutes only (alternatively stated: violation of the statute must be a significant cause of the harm)
· Tort statute provides a private cause of action.  It clearly states what the violation merely applies the statute by its own terms
· E.g. – dog bite statutes
· Non-tort statute – statute without a private right of action – typically criminal statute.  If the statute covers the same conduct that is at issue in a negligence per se case, then may be used to evaluate the conduct
(2) MAJORITY: To determine whether the violation of a statute should trigger negligence per se (minority: but don’t have to use it or only seen as evidence of negligence), there are 2 threshold questions
· Does P belong to the class of persons the statute was designed to protect?
· Is P’s injury of the type that the statute was designed to prevent
· MINORITY also look at:
· Whether statute is the sole source of D’s duty to the P
· Whether statute clearly defined the prohibited/required conduct
· Whether statute would impose liability without fault
· Whether invoking the negligence per se doctrine would result in damages disproportionate to the statutory violation
· Whether the plaintiff’s injury is a direct/indirect result of the violation of the statute
· If a minor violates a statute, it is NOT negligence per se but merely evidence that can be used as evidence of negligence		M																	
(3) Chaffin v. Brame – discredit the “negligence as a matter of law” approach – P driving 40 mph and moved to right lane b/c blinded by bright lights but there was a parked truck with no lights.  Accident.
(4) Martin v. Herzog – D going around curve hits a buggy with no lights.  There is a statute that requires buggies to have lights after dark.  D argued P was negligent per se b/c the statute was designed to prevent just such harm and D and P were in a class of persons the statute was designed to protect.  
(5) Rains v. Bend of River – P, 18 yr old, stole a gun and bought bullets from D and killed himself.  Parents of P sued D under negligence per se b/c there was a statute that made it illegal to sell guns to under 21.  However, it is not clear if the statute intended to protect people from commiting self-destructive act nor to prevent people from doing such things.  Thus, this cannot be negligence per se
(6) Wright v. Brown – dog is released from quarantine early, in violation of statute, and bites someone.  P argues negligence per se – P is within the class of individuals intended to protect but it seems this is NOT the type of injury the statute is intended to protect against b/c not intended to prevent all dog bites but against the transmission of disease
(7) Haver v. Hinson – D pulls over on wrong side of the street to speak to P’s mom.  After looking in all directions, D drive off, running over P.  P argued negligence per se in violation of statute against driving on wrong side of the street but, while P falls into the category of people intended to protect (the general public), the type of harm would have occurred even if D had not violated the statute. 
c) Excuses to negligence per se – knocks the statute out of consideration but jury must still decide if the conduct was negligent under the general common law standard
(1) Violation is reasonable because of actor’s incapacity (except child and mental capacity)
(2) Doesn’t know nor should know of the occasion for compliance – if you don’t know what you’re doing so you don’t know you’re breaking the law (broken tail light) – but ignorance of the law is no excuse
(3) Unable after reasonable diligence or care to comply
(4) Confronted by an emergency not due to D’s own misconduct
(5) Compliance would involve a greater risk of harm to the actor or others than non-compliance
(6) Impson v. Structural Metals – D passed another car within 100 feet, in violation of a statute.  D tried to give excuses but none of them came even close to falling into an acceptable excuse and therefore judge did not let jury decide the issue
2. D, by behaving negligently, breached that duty – D is not acting in a way that a reasonable and prudent person would have under the same or similar circumstances
i) Breach of duty analysis
ii) Negligent conduct – conduct that imposes an UNREASONABLE risk of harm 
(1) Unreasonable – when a RPP would FORESEE that harm might result and WOULD AVOID CONDUCT that creates the risk of harm – evaluated at the time D was in the situation, given the circumstances
b) Analysis:
(1) What conduct was allegedly negligent?
(2) What alternatives are there to the behavior of D given the situation?
(3) Which of the 2 alternatives is riskier?  If the proposed alternative conduct is risker than the conduct the person engaged in, then there is no negligence
(4) US v. Carroll Towing formula:
· B < PL  negligence
· Burden /cost of the alternate conduct < Probability/frequency of harm* Cost of harm (probability that an injury will occur multiplied by the reasonable foreseeability of the harm/extent of the liability/cost)
(5) Factor in the social utility of the allegedly negligent conduct
· Summer camp – child fell in wet grass
· Giant Foods – P knocked down by shoplifter b/c D chased him
· Parsons v. Crown – D operating garbage truck spooked P’s horse
c) Indiana Consolidated Insurance v. Mathew – lawnmower case
d) Stinnet v. Buchele – doctor hires P to repair roof.  P had a duty of care to himself that a RPP in SSC would have assumed P to have
e) Bernier v. Boston – car accident leads to pole falling and hitting 2 P’s.  P’s sue pole company for negligent design of pole
iii) Joint Tortfeasors
a) Traditional minority rule: Joint and Several Liability with contribution– joint tortfeasors are held jointly and severally liable for the commission of a single injury that all contributed to such that if found liable, each D is potentially liable for the entire damages award
(1) Each D will pay pro rata % but P can enforce the entire judgment against a particular D in the case that other D’s are insolvent.  However, that D can now file a contribution claim to get others D’s to contribute their pro rata share to D.  If there is an insolvent D, the other solvent D’s must carry the burden
b) Modern Majority Rule: Several Liability with NO contribution
(1) Must determine the whole damages amount and the percentage of liability that each D has.  Each D will pay his % of the total damages.  If there is an insolvent D, P will not be able to enforce that amount against the others and so will not get the full damages award
c) Some states like CA have joint and several damages for medical expenses and lost wages but several for pain and suffering.  More important for P to be compensated for what P paid out/lost due to injury than some immaterial factor as pain and suffering
iv) Res Ipsa Loquitor
a) Proof and jury evaluation – that which is not Res Ipsa Loquitor b/c there is either sufficient factual evidence of the negligent conduct to determine negligence through inference or there is not enough factual evidence (circumstantial – evidence that permits a reasonable inference of another fact) to make an inference at all where the injury may have occurred without any negligence at all
(1) Bus accident case – no evidence as to negligent conduct and the injury could have occurred without any negligence at all
(2) Upchurch v. Rottenberry – allegedly negligent conduct was identified and b/c there was enough factual evidence through witness/expert testimony, could make a reasonable inference as to whether the conduct was negligent
· Expert testimony – only allowed when testifying on a subject that the jury could not understand on its own (if the jury could make a determination without expert testimony, then cannot have expert testimony – common knowledge exception)
(3) Thoma v. Cracker Barrel – 3 theories of liability in “slip and fall” cases based off of circumstantial evidence:
· D created the dangerous condition
· D had knowledge/constructive knowledge and failed to cure it
· Method/mode of operation made it all to likely that others would create a dangerous condition
(4) Customary Practices – manuals and other customary practices should not seat the legal standard of care but may be introduced as evidence of a standard of care that either D promoted but violated or that was standard in the industry but D fell below the standard of
· Wal-Mart v. Wright – manual on safety in gardening area actually set a higher standard of care than that of a RPP b/c wanted to strive for perfection and so should not be evaluated based on a perfect standard but such standard could be introduced to see how far below it Wal-Mart fell
· TJ Hooper – D used custom as a shield to show that it was not acting negligently but according to the standards set in the industry HOWEVER an entire industry may be acting negligently and so industry standards should not set the legal standard of care
b) Requirements of Res Ipsa Loquitur
(1) Traditional Approach
· Injury causing event is of a kind that ordinarily does not occur without negligence 
· Instrumentality within D’s exclusive Control – trying to eliminate other causes
· P did not contribute to the accident
(2) R.2d approach 
· Injury causing event is of a kind that ordinarily does not occur without negligence
· Other responsible causes (other than D’s negligence) sufficiently eliminated by evidence 
· Negligence is within the scope of D’s duty to P
(3) In CA, res ipsa loquitor provides a rebuttal presumption – once it is shown, then burden is on D to show by a preponderance of the evidence that it was not due to D’s negligence.  But in MOST STATES, merely allows for the jury to make an inference as to the negligence of D but it is at the determination of the jury
(4) If the evidence discloses the circumstances to the extent that nothing is left to infer, then res ipsa loquitur is not needed b/c all inferences have been made.
· Res ipsa loquitur will not be applied when the evidence presents a complete explanation of the accident
(5) Cases
· Byrne v. Boadle – Barrel rolls out of 2nd story building hitting P.  Traditional approach - A barrel rolling out of a 2nd story window is an event that usually doesn’t occur without some negligence and it is unlikely that anyone other than D could have caused and P obviously did not contribute to the barrel rolling out.  R.2d approach – same first step.  It is within D’s duty of care to ensure that barrels don’t fall out of the window and there is no other reasonable explanation other than D’s negligence for causing it. 
· Valley Properties – D rented space in P’s warehouse and fire started in there.  Some sort of negligence must have caused the fire but there were other causes of the fire such as faulty electrical wiring that could have caused it that were not sufficiently eliminated
· Giles v. City of New Haven – P injured when Elevator malfunctioned in such a way that it was unlikely to occur without negligence, no one else’s negligence could have caused it, including P
· Collins v. Superior Air-Ground Ambulance – P admits mom for health services after which she has a broken leg and is dehydrated – only others in contact were hospital and ambulance carriers.  When 2 D’s and injury likely to occur due to negligence of at least one of them and both are named in the complaint.  How many D’s are too many?
· Warren v. Jeffries – cannot use the doctrine b/c car rolling back into the lake rolling over the boy could have been due to other causes but P’s failure to examine the car didn’t allow to rule out other causes
· Lambrecht v. Estate of Kaczmarczyk – could invoke the doctrine b/c since heart attack could have happened before during or after accident, there are reasonable negligence arguments the jury could make
3. P suffered actual damage – 1) actual harm occurred and 2) it is legally cognizable 
i) Question arises when emotional or economic loss (rarely recognized)
ii) Preston v. Cestaro – bus accident but P barely injured and turns out that it was due to prior injury, not to accident
4. D’s negligence was an actual cause of the damage – CAUSE IN FACT
i) The But For Cause – but for the D’s conduct, the injury would not have occurred – only works when attributable to a single person
a) So long as the harm is divisible between different D’s such that each injury is attributable to one D, it will also work
b) Salinetro v. Nystrom – P’s fetus died during ex-rays where D didn’t ask if P was pregnant.  While this was negligent of D, P did not know she was pregnant and therefore, had D not been negligent, the same result would have occurred and therefore is not the actual cause
c) Dillon v. Twin State – kid loses balance, grabs electric wiring and electrocuted.  First need to establish that kid wouldn’t have fallen.  If he wouldn’t have fallen, then D caused the entire injury.  If he would have fallen, need to see what D’s negligent act caused.  If he would have died anyway, then not the but for cause.  If determined that wouldn’t die but be severely injured, then D’s negligence caused him to be robbed of a life as a badly injured person – the but for cause of the additional harm – the difference between the life of a badly injured person and death.  
ii) Substantial Factor Test – when 2 or more Persons are liable for the same injury
a) But for test doesn’t work because if 2 people are causing the harm, even if one weren’t negligent the harm would still occur.  
b) Landers v. East Texas Salt Water Disposal – 1 D contaminated lake with salt, the other with oil and fish died.  Here, not acting in concert and since acting independently a prima facie case must be established against each separately but with the “but for” test, cannot show actual cause.  Establishes the Substantial Factor Test
c) Anderson v. Minneapolis – P’s property was burned by a fire combined from several, one of which caused by D.  If the negligent conduct, independently would have caused the injury, then the D will be held liable.  
d) Summers v. Tice – both shoot at P but one bullet hits P.  Both had a duty not to shoot in D’s direction and both violated that duty.  There was actual harm.  But it cannot be determined which one is the actual cause.  Since it’s a 50/50 chance that one was liable, impossible to prove that one was liable by a preponderance of the evidence.  For policy reasons, will shift burden to D’s to show that one or the other wasn’t liable and otherwise hold both liable.  Concern: holding one person liable that otherwise wouldn’t be liable.  
e) Doe v. Baxter – if there is more than one D that could be liable, must have both before the court
iii) Loss of Opportunity/Chance doctrine: 3 approaches:
a) Traditional – if deprived of greater than 50% chance of a more favorable outcome, then D will be liable for the whole injury
b) Substantial Chance – If the chance of recovery would have been substantial except for the negligent conduct, then allows for a full recovery
c) Defines the harm as the loss of chance itself where due to the negligent conduct the person loses the chance of recovery, then will get damages equal to the % loss of chance from a full wrongful death damages award
5. D’s negligence was a “proximate cause” of this damage – SCOPE OF RISK
i) Is the harm within the scope of risks foreseeable to a RPP in SSC as resulting from the negligent conduct in which D engaged? Foreseeability from the perspective of D and the RPP standard in SSC as determined based on that D.
a) Is the Plaintiff within the class of foreseeable persons affected by the allegedly negligent conduct
b) Is the type of harm a type reasonably foreseeable  to a RPP in SSC as resulting from the D’s negligent conduct?
(1) Precise manner of harm does not need to be foreseeable if the type of harm is foreseeable – otherwise anything can be argued unforeseeable do to so many nuances is how things can happen
ii) Thin Skull Rule – if D’s negligent act would have caused an injury to someone without a thin skull, then if the extent of the harm is greater because of the “thin skull” condition, D will be liable for all damages.
a) It is not a defense to say that the extent of the harm was unforeseeable
b) However, if a person without this condition would NOT be harmed at all, then the harm is unforeseeable and outside the scope/proximate cause
iii) Supervening/intervening causes
a) When D2 acts intentionally
(1) Traditional rule – if D2 acts intentionally, then cuts off/supervenes D1’s liability – a person is not bound to foresee criminal acts/intentional acts of others
(2) Majority rule – was it reasonably foreseeable that this kind of criminal intervening act would be risked by your negligence & would the harm resulting to P be a foreseeable type of harm resulting from the negligent act. 
b) When D2 acts negligently – where the acts of a 3rd person intervene between D’s conduct and P’s injury, the causal connection is not automatically severed.  
(1) 3 formulations of the rule:
· In such a case, liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by D’s negligence
· Did D1’s negligent act cause P to be in a position of danger when the intervening cause came in?
· Had the risks created by D1’s negligence terminated, then there should be  no liability b/c no additional risk created by D2’s conduct.
IV. Affirmative Defenses to Negligence
A. Contributory/Comparative Fault – D must prove the whole PFC of negligence against P to argue contributory negligence.  When looking at RPP, RPP assumes that others exercise reasonable care as well and so the RPP standard does not require acting under the assumption that others have no duty of care – this would be duplicitously precautionary
1. P has a duty to self – D must show P’s negligence – burden on D
2. Contributory negligence
i) Butterfield Rule – 4 states – there is a complete bar to recovery if P is negligent with respect to P’s own safety and such breach is a cause of P’s harm or P engaged in an illegal activity
a) Based on the principal that one must use ordinary care in order to sue someone else for breaching their duty	
b) Exception: If negligence of P leaves him in a helpless position and D, who had the last clear chance to avoid injury negligently inflicted it anyway.
(1) Last Clear Chance Doctrine – if D discovered or should have discovered P’s peril and could reasonably have avoided it, P’s earlier negligence would not bar or reduce recovery.    
(2) Discovered Peril Doctrine – requires ACTUAL discovery and does not allow for constructive/should have known discovery
(3) If D acted intentionally/recklessly, split – some states allow a comparison of recklessness to negligence (looking at comparative responsibility)
(4) Bexiga Doctrine - When D owes duty to protect P from P’s own fault 
· Common characteristic: when D’s fault imposes a risk upon P but that P’s fault imposes no similar risk upon D
· P’s vulnerability play a part in determining responsibility
· D knows of P’s disability which prevents/inhibits P’s care for himself
· P’s risky conduct endangers himself but not others
· Comes up in product liability cases
3. Comparative Negligence 
i) New York Rule – 12 states – Pure Comparison Rule - even if P is contributorily negligent, will recover the % of total damages that is attributable to D’s fault.  
ii) Wisconsin Rule – 34 states – Modified comparison rule - so long as D’s fault is greater than that of P, P will recover the % of total damages that is attributable to D’s fault.  If D’s fault is less than that of P, then P cannot recover
4. Rescue Doctrine – one who sees a person in imminent danger caused by the negligence of another cannot be charged with contributory negligence unless acting negligently – otherwise comparative fault principle would deter rescue
i) Rescuer cannot be contributorily negligent unless acting negligently
ii) Negligent D is liable to rescuer for any injury to rescuer
B. Assumption of Risk – most common in workplace injury or sports cases
1. Express Assumption/Contractual Assumption
i) Bars a claim entirely
ii) Is the contract enforceable? Unconscionable?
a) Is the release conspicuous and unequivocally expressed?
b) Public policy concerns: essential service? Non-voluntary (employment calls for such risk/activity)? Contract of adhesion? Unequal bargaining power?
iii) If the release of liability/contract is valid, look at its scope – does the release cover the act that caused P’s harm?  Does the contract cover what happened?
a) Ambiguities are found/enforced against the drafter (usually the negligent D)
2. Implied Assumption – can you infer from the situation that P was in fact agreeing to the D’s conduct? (negligence version of consent)
i) Usually between 2 participants, when P gets injured b/c other party violates a rule
ii) If there’s a rule against such behavior then it must happen often enough so that it is likely an inherent risk
iii) 3 splits: What risk are you assuming and is harm within the scope of risk
a) Traditional/Butterfield jdx: serves as a complete bar to a P’s recovery when P knows of the risk of danger, P appreciates the risk and P voluntarily exposes self to that risk (whether you’re compelled to do it or not, if you have altneratives)
b) Primary/Secondary assumption of risk
(1) Primary assumption of risk – when there is a complete bar b/c either P impliedly freed D of a duty owed or impliedly b/c of P’s knowledge, D didn’t breach a duty of care – failure of PFC
(2) Secondary assumption of risk – essentially the comparative fault analysis
c) Modern approach – eliminate implied assumption of risk as a separate defense b/c of redundancy
iv) Sports cases – deal with inherent risk associated with the sport - 2 approaches
a) Allow D to argue P assumed the risk – essentially no duty or no breach
b) Allow tort suit ONLY if D acts recklessly or worse – doesn’t allow negligence suits at all within sports
c) More efficient, draws a brightline rule
C. Statute of Limitations – bars valid “stale” claims not timely brought
1. CA – 2 years for negligence
2. When does the claim begin to accrue/start/become operative?
i) Traditional rule – date of D’s act – since negligence that causes no harm is not actionable until injury occurs, the C/A only accrues when that injury results
ii) Discovery rule – P has to know/should know the nature of P’s injury and know should know what role D played in the injury
a) D may be estopped from asserting SOL defense if D conceals/obstructs P’s filing of an action
b) Continuous treatment – SOL would start to toll/accrue until the treatment stops
(1) Good rule for doctors – gives doctors time to fix the problem resulting in no problem at all
c) There is a subjective and objective element to the analysis
D. Compliance with a Statute – not a complete defense but a factor in analyzing D’s conduct
1. Where D is in compliance with a statute
2. But statute and ordinances usually just set floors, but are not, on their own terms, standards of care
E. Preemption – when federal law trumps state law (consumer products subject to much federal regulation)
1. Federal statutes essentially destroy state tort law completely – good for corporations b/c federal law would preempt and therefore immunize them against state tort law claims
V. Limiting Duties based on Class or Status of Parties
A. Landowners Duty – when P is injured on D’s land and P claims injury due to D’s negligence
1. Issue: sets up a situation where different people are owed different duties of care even though all P’s acting in the same way.  Classifies P’s differently, giving them different rights.  
i) Carriers & Host Drivers – almost strict liability when P is a paying customer and general duty of care when non-paying customer
ii) Guest statutes – remove liability when picking up hitchhiker and no consideration is given – only duty owed is not to act willfully or wantonly
a) At what point is the person a guest? When entering or exiting?
b) What constitutes consideration? if person contributes monetarily?  Non-monetarily?
2. 3 variable:
i) D must be the landowner/occupier
ii) Injuries arise from CONDITIONS on the land (some jdx apply this rule to activities on the land as well)
iii) P must be an entrant onto the land
a) Types of Entrants:
(1) Invitee – any person on the premises at least in part for the pecuniary benefit of the landowner (business invitee) or any person who is on premises held open to the general public (public invitees)
(2) Licensee – someone on the land with permission but with a limited license – to enter the land for a limited purpose – everyone else with permission to enter
(3) Trespasser – any person who has no legal right to be on the land and enters without the express or implied consent of the landowner 
b) 3 rules
(1) 25 states distinguish between Invitee (RPP in SSC), Licensee & Trespasser (only duty not to act willfully or wantonly)
(2) 1/4 states treat invitees & licensees the same (RPP in SSC) but trespassers with a lesser standard of care (only duty not to act willfully or wantonly)
(3) 1/4 states treat all entrants onto land the same such that all are owed the same standard of care (RPP in SSC)
(4) ***Dual Knowledge Rule/Exception – applies in those jdx where treat entrants differently
· Elements:
· D knows/has reason to know of the hidden hazardous condition on the land
· D knows of the presence of the entrant
· Split outcome if dual knowledge is met:
· Then create a duty of care for the landlord (RPP in SSC)
· Then evidence of willful and wanton conduct
c) Special Child Trespass Rule/Attractive Nuisance Doctrine – Duty exists when
(1) It is foreseeable that a child would trespass due to an attractive nuisance
(2) Landlord knows or has reason to know of the dangerous/attractive condition on the land
(3) Child’s age precludes him from protecting himself against the dangerous condition
(4) ****burden on Landlord to show that made reasonable effort to avoid the harm (based on the Carroll Towing analysis of breach and alternative conduct)
d) Open and Obvious Doctrine – 
(1) Majority – failure to warn of an open and obvious hazard is not a breach of duty and entrant has no claim
(2) Minority – a claim will not be automatically barred b/c the hazard is open and obvious, but depends on what D could have foreseen and whether could have done anything to make a difference
e) Firefighter’s rule – expanded to all professional rescuers
(1) Traditional rule – firefighter cannot sue D for negligently starting fire
· Policy concern – disincentive to call for help, professional rescuers assume certain degree of risk, compensated through workers’ comp., seen as licensees and therefore lesser duty
· But allowed to recover for negligent conditions unrelated to their purpose on the land
(2) minority rule – firefighters and other professional rescuers owed the same duty of care as others when on those parts of the land that are open to others, may be allowed to recover when violation of fire/safety statute/ordinance
B. Governmental Entities & Officers – traditional immunities
1. Generally presumed immune unless: 
i) Takings, under due process clauses of 5th and 14th Amendment
ii) Municipal immunity – municipalities are not sovereigns but corporations chartered by the sovereign – liable for takings, nuisances, torts committed in the course of proprietary activities
2. Sued under state tort law
3. Federal Immunity now Qualified – Federal Tort Claims Act
i) Retained immunity for most intentional torts,  dignitary/economic torts
ii) Key conditions to waiver – must give govt agency 6 mo. To respond, only then can be brought to federal court, ONLY bench trial
iii) Feres Rule – active military can’t sue the US govt. for anything if injury was “incident” to service
a) Policy concerns – undermine military discipline b/c now civilians are adjudicating military discipline procedures, judicial branch has no right to tell executive branch what to do, requires military to be subject to different tort laws/regulations in different states
iv) Discretionary/basic policy immunity – if the negligent act alleged is an act of discretion (a policy judgment), then the claim cannot succeed for want of jdx
a) Concerns about separation of powers – judiciary should not be involved in policy decisions
b) BUT Government doesn’t have discretion to violate a mandatory statute/regulation: if P is claim operational issue with respect to legislation Congress has already spoken on, then government no longer has discretion not to follow it but must follow it
VI. Duty based on relationships or their absence
A. Nonfeasance – 
1. common law: there is no duty to act affirmatively 
i) civil law countries have an implied duty to protect/rescue
ii) policy behind nonfeasance rule: difficult to drawn line of potentially liable nonrescuers, fear for liability might actually reduce altruistic responses, protects interest in autonomy and the right to do nothing
iii) D is subject to liability for misfeasance (ACTING BADLY) NOT for nonfeasance (NOT ACTING)
a) Look at the totality of the action to see if D is acting badly or just not acting
b) Knowing of the need to rescue and knowing that the failure to rescue could cause further injury is not sufficient to hold that person liable
2. UNLESS
i) D created an unreasonable risk of harm or actually caused harm (with or without fault), D has a duty to employ reasonable care to assist to prevent further harm or in general, further harm from occurring
ii) If D takes charge of someone’s care – if D affirmatively acts to assist someone, then have an affirmative duty to ensure that they are not in a worse position than had they been before their assistance
a) 2 aspects:
(1) Take charge of someone’s care AND
(2) Breach – occurs if the caretaker leaves the person in a worse position than they were before they took charge of their care
iii) special relationship – D will have a duty of reasonable care whether or not the D had anything to do with creating/increasing the risk of the harm to P
a) Carrier-passenger
b) Innkeeper-guest
c) Landowner-lawful entrant
d) Employer-employee
e) School-student
f) Landlord-tenant
g) Custodian-person in custody
h) Contractual
i) Statutory Duty
j) Superior Knowledge
k) From International law
l) Joint Venture
m) List is not exhaustive – court can infer an ad hoc relationship
3. Burden of proof
i) When the rule states “there is a duty” – burden is on D to show there was no duty
ii) When the rule states “there is NO duty” – burden is on P to show there is a duty
B. Duty to Protect from 3rd Persons - usually duty does not exist Except when a 3rd party attack is foreseeable AND either D and P have a special relationship or D and 3rd party have a special relationship and it is the source of harm
1. Foreseeability of 3rd party attack – is P within the foreseeable orbit?
i) MAJORITY Rule – Totality of the circumstances – number, nature and location of prior similar incidents but lack of such prior incidents will not preclude a claim where landowner knew or should have known that the criminal act was foreseeable
a) Places a greater duty on business owners for foresee risk on their property
ii) Minority rules
a) Specific harm rule – landowner does not owe a duty to protect patrons from violent acts of 3rd parties unless aware of specific, imminent harm 
b) Prior Similar Incidents Test – RPP would foresee b/c similar things have happened in the past
(1) Too arbitrary to apply uniformly between cases
c) Balancing Test – foreseeability and gravity of harm balanced against commensurate burden imposed on the business – similar to Carroll Towing analysis but analyzed under duty, not under breach.  
2. Relationship between D and P
i) See list above
ii) E.g. – Wal-Mart to customer, Shopping Center to customer, Sept 11 security failure at airports, negligent construction/maintenance/operation of towers to families when foreseeable risk of plane crash
3. Relationship between D and 3rd party and such relationship is the source of harm
i) Hinges on facts of control over 3rd party behavior and knowledge as to that behavior
a) Landlord has a duty to 3rd persons to do all that he legally can to get rid of dangerous condition on the leased premises, even if it means getting rid of the tenant
b) Custodial – control/foreseeability
ii) Duty to control children – that has to be almost a SUPER foreseeability
a) General rule: only liable for failure to control some specific behavior parent knows or should know child would do
iii) Therapist – patient relationship – focus on therapist’s ability to control/prevent the harm to the Plaintiff, rather than control over the defendant
a) Balance several consideration – foreseeability of harm to P, degree of certainty that P suffered injury, closeness of the connection between D’s conduct and injury suffered, the moral blame attached to D’s conduct, policy of preventing future harm, burden to D and consequences to the community of imposing a duty
C. Negligent Entrustment Theory – liability for giving a dangerous instrumentality to someone that you know or should know that would use that to harm themselves or others
1. Dram Shop laws – protecting from 3rd persons
i) Modern rule – duty, if it is foreseeable, and relationship between D and 3rd party
VII. Emotional Harm – stand alone nonphysical injury – PURE EMOTIONAL DISTRESS – protects an interest in mental states & compensate for mental distress intentionally/recklessly caused that doesn’t fit into a tort already protecting it (offensive battery, assault, false imprisonment)
A. Intentional Infliction of Emotional Distress
1. elements
i) Intent to or recklessness in inflicting severe emotional distress
ii) By extreme and outrageous conduct – some jdx require D to intend the conduct to be extreme and outrageous – some jdx require one of the following patterns, some require a combo of them, some don’t
a) Power dynamics in the relationship – abuse of power
b) Frequency, duration of conduct – repeated
c) Knowledge/use of particular facts that make P particularly susceptible
iii) And Conduct actually causes severe emotional distress
iv) NO PHYSICAL INJURY REQUIRED
2. Can apply to bystanders if:
i) Bystander P is present in time and place
ii) Bystander P is a family member (close relative) OR any other person who is present at the time if such distress results in bodily harm
B. Negligent Infliction of Emotional Distress
1. Must first prove negligence
2. Then one of 4 add’l requirements
i) Must have an impact but doesn’t have to cause physical injury – produces a literal proximate cause limitation
ii) Physical manifestations of the emotional distress – provides an objective measure
iii) Zone of danger test – 
a) P has to show that P was in the zone of danger
b) Must show that feared for own physical safety (like the negligence version of assault)
iv) Straight negligence claim, no special rule except expert testimony
3. Bystander NIED – when P claims emotional distress from seeing someone else physically injured by D’s negligence
i) ½ the states don’t have a special rule such that if bystander doesn’t fit into the NIED requirements, no claim
ii) ½ the states have special rules for bystanders
a) ½ of these states follow the Dillon v. Legg factors
(1) Direct physical proximity – more flexible in allowing recovery for those who arrive at the scene before the victim’s location or condition had changed, than Thing v. LaChusa
(2) Whether the emotional shock resulted from direct emotional impact from sensory and contemporaneous observation of it, rather than being told of it by someone else
(3) Whether P and victim were closely related
b) ½ of these states follow the Thing v. LaChusa elements – go to duty
(1) Closely related to the injury victim (use probate code dealing with intestate succession – spouse, children, grandchildren, parents)
(2) Present at scene at time of injury
(3) Suffers serious emotional distress – reaction beyond that which would be anticipated in a disinterested witness but not abnormal extent of reaction
· Discards the eggshell P rule – make it reasonable seriousness
· Creates a zone of compensability
c) When in either a “no special rule” jdx or in  “Thing v. LaChusa” jdx (where cannot meet all the elements), if P can establish a special relationship between D and P, then can still have a claim as a non-bystander, now successfully bringing yourself under the main rule
(1) *** funeral cases, negligent misdiagnosis or misinformation
VIII. Strict Liability – Plaintiff does not have to prove fault
A. Respondeat Superior – strict employer liability – tort claim against employee with a strict liability claim against employer (has the deep pockets)
1. Purpose – employers would try harder to make employees careful to avoid liability, have certain amount of control over employee, if employer gains benefits of the employee’s work, should bear the burdens as well
i) Enterprise liability – losses caused by a business’ employee should simply be seen as the cost of doing business.  Employers are in a better position to cover themselves and spread the cost of such injury through insurance – if insurance goes up, then they charge more for the product, thereby spreading the risk.  Competition will incentivize employers to keep accidents down to keep costs down and stay competitive – UNDERLYING THEORY BEHIND PRODUCTS LIABILITY
2. Elements
i) Employer is only responsible for the torts of the employees (not independent contracts)
a) Employee v. independent contractors – depends on extent to which controlling the parameters of the person’s work (time, duties, etc)
ii) Employee must commit a tort, not just cause an injury
iii) Tort is committed within the scope of employment
a) On the job, at job site, during working hours – slam dunk case, even if disobeying employer’s directions
b) Going & Coming Rule - Commuting to and from work is usually NOT within scope of employment
(1) Exceptions – anything that pulls it out of the ordinary commute category
· Dual purpose commute – where on way home, doing errand for employer
· Employer pays for travel time and transportation expenses – b/c trying to enlarge circle/pool of employees so willing to pay for travel expense to make job more desirable .:. benefitting employer
· Special hazards – when people have to commute long distances often to remote job sites – often in construction industry
(2) Frolic and Detour rule – if employee is on a mere detour (temporary deviation) off the path of employment, then still within scope of employment but if frolic (personal mission for extended time), then not within the scope of employment
· Detour – temporary deviation – employer remains liable
· Frolic – when going off the path for own personal mission (extended in time or so different from the subject matter of what one is doing on the job), that employer is not liable
3. Even if a respondeat superior claim fails, can still try to get on a plain negligence claim – negligent hiring, training, supervision claims
B. Common Law Strict Liability – unreasonably dangerous activities (e.g. – dynamite blasting)
1. Evolution of tort law from 2 writs such that writ of trespass was strict liability and writ of trespass on the case was a negligence type writ.  Now evolved into fault based claims and strict liability claims (not where no fault but no fault need be proven) – yet very few of the common law traditional strict liability claims remain:
2. If D is engaged in an abnormally dangerous activity that is not commonly used, then can sue the D whose abnormally dangerous activity caused the injury without showing fault
i) Abnormally dangerous:
a) High risk activity
b) Activity cannot be made safe no matter how much reasonable care is being used 
c) & Not a matter of common usage – most cases turn on this element
ii) Legally cognizable harm
iii) Actual and proximate cause
C. Products Liability – strict liability in part only – multiple theories of recovery such that if one fails, can always sue on another
1. Breach of warranty – must be in privity with manufacturer of the product
2. Negligence – regular claim – must show that conduct fell below conduct of RPP under SSC
3. Strict Liability claim – modern trend to sue anyone in the chain of distribution and then given a right to indemnify self by impleading all the way back to the manufacturer
i) Must show defect THAT EXISTED AT TIME LEFT MANUFACTURER’S CONTROL – substitutes for duty and breach of duty analysis
a) In part a matter of ruling out intervening causes and partly related to res ipsa loquitor
(1) P is asking jury to draw inferences about the fact that this is a defect that happened before it left the manufacturing process
b) Types of defects
(1) Manufacturing defect (when negligence claim, rely on res ipsa loquitor claim)
· Consumer expectation test – how a reasonable consumer would expect the product to perform during regular use
· R.2d approach – physical departure from the product’s original design even though all possible care was exercised in preparation and marketing – references frustration of consumer expectations but as a factor
(2) Design defect – if defective design, then every single product in that line is defective and potentially every product out there can be the basis for a product liability claim
· Majority – risk-utility balancing test – P must show that the risks of product design (the precise design defect) outweigh the utility of the precise design of the prices part allegedly poorly designed
· Requires proof of a reasonable alternative design (RAD)
· Reasonable alternative - safer
· Feasible alternative – could be made and could be sold
· Difficult to show b/c usually manufacturer has already tested alternative designs – best evidence is expert testimony of a competitor saying it can and they do actually do it differently
· Some states only do Consumer Expectation Test
· Some states let Plaintiff choose between the 2 theories
· CA and other states – P chooses between the 2 theories but on the risk-utility balancing test, burden of proof is on D.  Also do not allow consumer expectation test for complex designs
(3) Warning/Informational defect – product may be perfectly fine in the way it was manufactured and designed but may still be defective if comes with inadequate warning or dangers or how to use it
· Essentially a negligence test – where product’s foreseeable risks of harm could have been reduced or avoided by a provision of a reasonable warning and the omission of such warning renders the product unreasonably unsafe
· Form – where it is on the product, how big it is, how easy is it to read, any particular indicators 
· Content – how understandable it is, how clearlyambiguously it is stated
· **** must show that lack of adequate warning caused the injury – reasonable warning must identify the major issues and speak to those rather than every possible concern
ii) Legally cognizable injury – injury to person or property other than the product itself
iii) Defect actually cause harm
iv) Harm was within the scope of risks created by the defective product
v) Affirmative defense – MISUSE – is it a reasonably foreseeable use – if it is an unforeseeable use, then D will not be held liable
a) Majority – misuse tends to show there is no defect b/c defect is something that doesn’t work when used in a reasonably foreseeable manner
b) Minorities – this is a matter of proximate cause, not a defense – breaking the causal chain
c) Some states eliminate it completely as a defense
