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 The principle behind scope of risk (or proximate cause) is the defendant’s negligence, though a cause in fact, was not foreseeable or not a proximate cause of the harm.  Liability for negligence is liability for the unreasonable risks that the defendant created, not for the unreasonable risks that or those that were unforeseeable.
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 Foreseeability Rule Generally – Most courts hold that D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted.

Proximate Cause:

a. Core Idea:  A person is legally responsible only for those harms that are w/in the scope of risks created by his negligent conduct.

b. Therefore a person is not liable if the harm caused to the injured person is not w/in the scope of risks negligently created.

Proximate Cause:  2 Crucial Components

a. TYPE OF HARM:  Is the type of harm that occurred the type of harm that a RRP/SSC would have foreseen as resulting from his negligent conduct?

a. If not, proximate cause is NOT met.

b. CLASS OF PERSONS:  Is the injured person w/in the class of persons (usually the P) that a RRP/SSC would have foreseen as being placed at risk by his negligent conduct?

a. If not, proximate cause is NOT met.

Medcalf v. Washington Heights Condominium Ass’n, Inc.

Appellate Court of CT, 2000

a. Facts:  She picked up D’s intercom, and called her friend.  Unfortunately, the intercom system was not working and the door could not be buzzed open.  In the time it took her friend to come down and open the door, the P was attacked by a man.  She suffered injuries as a result, and sued the condominium for not maintaining the buzzer in working condition.

b. I:  Should the trial court have the directed verdict?  - Did the P establish the that D’s negligence had directly cause her harm.

c. H:  No. As a matter of law, the jury could not reasonably have found that the assault on P and the resultant injury were w/in the foreseeable scope of risk created by D’s failure to maintain the intercom system.

d. R:  Proximate cause establishes a reasonable connection b/w an act or omission of D and the harm suffered by P.  The harm that occurred must be one of the same general nature as the foreseeable risk created by D’s negligence.
e. Hayden thinks that this is wrongly decided and that it should have gone to a jury.
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 Intervening cause:  This is where you have D1 putting negligent conduct into play.  D2 comes in and either intentionally or negligently injures P.  The question then becomes whether D1 is liable, whether D1’s is still the a proximate cause.  This is a question for a jury.

Palsgraf v. Long Island RR

Court of Appeals of NY, 1928

a. Facts:  P was standing on a platform of D’s RR.  A train pulled into the station bound for another place.  One man attempted to get on the train.  D helped him onto the train, but in the process, a package dropped.   The package contained fireworks, they fell and exploded.  The P was injured by scales a that fell b/c of the explosion.

b. I:  Was P in the class of person’s that D had a duty towards?

c. H:  (Cardozo) No.  D did not have a duty toward P.  It was not foreseeable to the guard that she would be injured in anyway.  Cardozo decides this as a matter of law.

d. Dissent:  (Andrews) A duty of care (RRP/SSC) is owed to everyone.  This is an inquiry that goes toward proximate cause, which is a question for the jury.  

a. Only if reasonable people can’t differ about whether this is a foreseeable harm is it taken away from a jury.  Not b/c as a matter of law, but b/c reasonable people can’t differ.

b. Having no knowledge that the package contains explosives, this would not be a foreseeable harm to the guard.

c. Reasonable foreseeability does not involve possibilities, but something more.

Assessing the Scope of Risk

Manner and Extent of Harm:  Foreseeability Not Required

If the type of harm is reasonably foreseeable, the precise manner of harm need not be, in order to hold D liable.

(  Compare Hughes and Doughty:  “Type” and “Manner” are both malleable labels.

( The “Extent” of the harm need not be foreseeable, as long as the type of harm is 

   foreseeable.
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 If manner of harm had to be foreseeable, there would be almost no negligence cases.

Is Harm Outside the Scope of the Risk B/c It Results Most Directly from an Act of an Intervening Person or Force?
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 An intervening cause that lies w/in the scope of the foreseeable risk, or has a reasonable connection to it, is not a superseding cause.

( Superseding = to cause to be set aside as void, useless or obsolete 

( An intervening cause is a force which takes effect after D’s negligence, and which 

   contributes to that negligence in producing P’s injury.

   D1 (

D2 ( P
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 Foreseeability Rule:  If D should have foreseen the possibility that the intervening cause (or one like it) might occur, OR if the kind of harm suffered by P was foreseeable (even if the intervening cause was not itself foreseeable), D’s conduct will nonetheless be the proximate cause.  But if neither the intervening cause nor the kind of harm was foreseeable, the intervening cause will be superseding one, relieving D of liability. 

3 Ways to Treat Intentional Tortfeasor’s:

1. Is D2’s intervening act reasonably foreseeable to an RPP in D’s position?  (this is the majority view).

a. If so, D2’s intervening act will not break the causal chain.

b. On the other hand, when the intervening act is not foreseeable, there is no liability to D1.

Derdiarian v. Felix Contracting Corp.

Court of Appeals, NY, 1980

a. D was installing an underground traffic main and had secured Bayside Pipe Coaters to seal the mains.  Bayside had a kettle of liquid enamel to do the job.  P worked for Bayside and was in charge of the kettle.  Against P’s wishes, Felix (the contractor) insisted on setting up the kettle on the west side of the excavation, facing traffic.  Felix protected the kettle against the traffic by a single wooden horse barricade and by use of a single flagman.  Dickens, a man driving his car, had an epileptic seizure and went through the barricade striking P.  An expert testified that Felix could have set up a more protective barrier that would not have allowed a car to go through.

b. I:  Does the fact that the car came through the barrier b/c of a seizure, discount the fact that Felix acted negligently?

c. H:  No.  The jury could have concluded that the foreseeable, normal and natural result of the risk created by Felix was the injury of a worker by a car entering the improperly protected work area. 

a. It does not matter the precise manner in which the accident occurred nor whether the extent of the injuries was foreseeable.

d. R:  An intervening act may not serve as a superseding cause, and relieve D of responsibility, where the risk of the intervening act occurring is the very same risk which renders the actor negligent.

e. 3rd person/ intervening cause:  liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by D’s negligence. 

a. If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent of or far removed from D’s conduct, it may be a superseding cause, which breaks the causal nexus.  ( issue for the jury.

2.  Did D1’s negligence place P in a position of danger (from which D2 could harm P).  If so then it’s a proximate cause.  If not, then not. (minority view)

Ventricelli v. Kinney System Rent a Car

Court of Appeals, NY, 1978

a. Facts:  D leased a car w/a defective trunk lid that did not close satisfactorily.  Kinney attempted to repair the car and was hit by another car while he was trying to fix the lid.

b. I:  Was it foreseeable that P would fix the lid and be struck by another car?

c. H:  No. The intervening act was divorced from and not the foreseeable risk associated w/ the original negligence. 

a. Kinney’s negligence in providing a car w/ a defective lid would result in P’s repeated attempts to close the lid.

b. Here, the 2 cars were parked.  P might well have been there independent of any negligence of Kinney.

3.  Where the risks created by D1’s negligence “terminated” at the time D2 caused the harm? (minority view)

Marshall v. Nugent

1st Circuit, 1955

a. Facts:  P was a passenger is a car.  There was ice and hard-packed snow on the highway.  As the car topped the hill, he saw a truck coming toward him, partly in his lane.  The car went of the road.  The driver of the truck (D1) stopped to help pull the car back on the road.  This effort partly blocked the road, so P walked toward the top of the hill to flag any approaching motorists.  Before he reached the top, D2 drove over the hill, saw the truck blocking the road, and attempted to avoid it. He skidded into P. P sued D1 + D2.

b. I:  Was the driver of the truck a proximate cause of the accident?

c. H:  The case was properly submitted to a jury to decide.  

d. R: W/ respect to proximate cause, to establish liability, it is not necessarily true that D’s culpable act must be shown to have been the next or immediate cause of P’s injury.  The D remains liable for the full consequences of his negligent act when the intervening force is one which a reasonable man would have foreseen as likely to occur under the circumstances.

HYPO:  If after having got into an accident w/ the truck, P and his friend would have gotten into the car and resumed driving and gotten into an accident 5 miles down the road, the truck driver would have NOT been liable b/c his negligence was terminated w/ P and his friend drove away.

a. The truck driver’s negligence was entirely over, the situation had been stabilized and become normal, and so far as anyone could foresee, whatever subsequent risks that P and his friend might have to encounter in its resumed journey were simply inseparable risks and that’s it.  

b. The negligence was not the proximate cause of the accident.

	Chapter 9 –

Defenses
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 A P who proves every element of a prima facie case for negligence will survive a directed verdict and get to the jury, but her recovery may be defeated or reduced if the D mounts a successful affirmative defense.  The D has the burden of proof in an affirmative defense.  

Negligence:  Affirmative Defenses

(  Contributory and Comparative Negligence

(  Assumption of Risk

(  Statute of Limitations

(  Defendant’s Compliance w/ Statute

	Subchapter A:  Contributory/ Comparative Negligence




§1. Contributory Negligence:  The Common Law

Contributory Negligence

( Common law rule (Butterfield):  IF P was negligent and a cause of his own harm, he recovers nothing from a negligent D who also caused his harm.

( Comparative Negligence schemes:  “pure” and “modified”
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 The common law rule said that if D could prove that P breached a duty of care to himself (and that the breach is a cause of the harm), P’s claim was barred entirely.


( 5 states follow this rule today.


( Unclean hands doctrine:  idea behind this complete bar rule.  In order to get relief, you 

   need to come into court w/ clean hands.

Butterfield v. Forrester, 1809

a. Facts:  D was repairing his house next to the road, b/c of his he put a pole in the road by him.  P rode his horse as fast as possible (during twilight when he could have still seen the pole), did not see the pole, and fell off the horse when it ran into the pole.  D proved that if someone was riding at a normal speed, they would have had time to see the pole and ride around it.

b. I:  Should the D be liable for negligence for putting the pole in the road?

c. H:  No.  Judge Bayley directed the jury that if a person riding w/ reasonable and ordinary care could have seen and avoided the obstruction; and if they were satisfied that the P was riding along the street extremely hard, and w/out ordinary care, they should find a verdict for D.  The jury did.  

d. Rule:  If the P is not using the ordinary care of a prudent person, and an ordinary prudent person would have been able to avoid the harm, then P loses.  

e. Complete Bar Rule:  if P is negligent, then P cannot recover.

§ 2.  Contributory Negligence:  Adopting Comparative Fault to Permit Recovery

Comparative Negligence 

A/k/a Comparative Fault or Comparative Responsibility 

“Pure” Form

P’s negligence will reduce recovery in the amount of negligence/ fault/ responsibility found by jury.

“Modified” Form

Same reduction as “pure,” but P will be barred from all recovery if the amount of P’s negligence/ fault/ responsibility is greater than [or equal to] D’s.
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 Up until the late 60s, contributory negligence was all or nothing.  But courts realized that the exceptions were swallowing the rule, so comparative fault arose.  When change came through the legislation, the modified system most often resulted.  When change came through judicial action, pure comparative negligence resulted most often.
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 In most states that follow the modified form, the jury is told what the break-down % is for the P to be able to recover.

Pure Form

( Followed in CA, NY + 10 other states.

(  Most states who follow this form do not have it by statute.

( Damages are the same as the fault. If P is 90% at fault, P gets 10% of the damages.

( The D pays the cost of his % and P bears the loss based upon his % of fault.

Modified Form

( 34 states follow this rule.

(  The majority of states that use the modified form, aggregate fault (add up all the Ds fault).  

( Wisconsin statute:  P will recover for damages if P’s negligence was not greater than the negligence of the person against whom recovery is sought.  Any damages allowed should be diminished in proportion to the amount of negligence attributed to the person recovery.

(  This is a flat compromise b/w Butterfield and the pure form.

(  Hayden believes that this captures the goals of tort law more than the pure form does. 
(  Michigan has modified the modified form.  The P must be less than a certain % liable.

Restatement 3rd of Torts, Apportionment of Liability

Factors for assigning percentages of responsibility to each person whose legal responsibility has been established include:

a. the nature of the person’s risk-creating conduct, including any awareness or indifference w/ respect to the risks created by the conduct and any intent w/ respect to the harm created by the conduct; and

b. the strength of the causal connection b/w the person’s risk-creating conduct and the harm.

HYPO:  A and B, each driving a car, collide head on.  Each is injured.

a. Jury finds:  A’s damages = $100k

       B’s damages = $50k.

b. Jury also finds:  A is 60% responsible.

  B is 40% responsible.

c. Pure State

a. A will get 40% x $100k = $40k.

b. B will get 60% x $50k = $30k.

d. Modified State

a. A won’t recover at all b/c A’s fault is greater than B’s.

b. B will get 60% x $50k = $30k.

Wassell v. Adams – following the pure form of comparative fault

7th Circuit, 1989

a. Facts:  P sued the motel for failing to warn her that the hotel was in a bad area or take other precautions to protect her against assault.  She was raped after answering her door in the middle of the night.  The motel owners claimed that P was also negligent vis a vis her own safety.  The jury decides that both were negligent and found that P was 97% at fault and D was 3% at fault.  The jury found that P was negligent for failing to look thru the side window and opening the door.  P’s total damages were $850,000 and she received $25,500.

b. I:  Were the motel owners more than 3% at fault?

c. H:  No. While this court would have assigned more fault to the motel owners, b/c of the standard of review, they cannot find that the juries errored.  

d. R:  Judges do not like to overturn juries fact finding results, even when they look wrong.  A jury’s finding of comparative negligence will not be disturbed unless clearly contrary to legal standards.

e. P’s allegations:

a. She alleged that D could have warned her about the neighborhood.  The court says no b/c she opened the door b/c she thought it was her fiancé.

b. Was it a breach of duty not to warn customers about the neighborhood?

i. Maybe not.

ii. After the incident, it might be a breach if D doesn’t tell people that the rapist is still on the loose.

c. P also argued that it was negligent for the motel owners to warn her not to open the door to strangers.  The court says no b/c this is obvious and would require them to exercise a higher standard of care than required by a reasonable person.

f. P received the amount of the expense of the therapy that the psychologist believes P may require for her post-traumatic stress.

a. Hayden points out that the jury might have fixed the percentages of damages so that she would receive at least this money.  
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 Posner is very critical of the unguided nature of the percentage comparison.   One criticism is that you lose the simplicity of the all or nothing approach and you gain the complexity of the percentages.  

Citizen No-Duty Rule:  There have been arguments raised that there should be a “citizen no-duty” rule that would prevent all Ds from raising defenses of a rape victim’s comparative fault.  One basis for this position is that courts should “refuse to reinforce and legitimate the distressing reality of female fear and restriction.”

Standard of Review

a. The standard of review on appeal is the amount of deference that the appeals court has to give to the trial court’s opinion.

b. As to the finding of fact, the standard is clearly erroneous.  Facts are given a clear amount of deference.  You can only reverse from clear error.

c. The standard of review that is most deferential is abuse of discretion.  

a. Even if the trial judge makes an error in evidence, it is reviewed and reversed only if it is an abuse of discretion.

Joining an Intentional Tortfeasor


a. Some states require that the intentional tortfeasor be joined in the case.  If the tortfeasor can’t be found or is dead, then they are joined as a “doe” and the jury is told to fix that %.

a. In this case, there would be judgment against the rapist ( thus a lower % on the motel owner.

b. Forcing the tortfeasor to join is tantamount to making the P bear the loss.

c. But some juries might want to award partial liability to the negligent D b/c the intentional tortfeasor might be insolvent.  

b. If you have a state w/ joint and several liability, but forces that intentional tortfeasors be joined, then the motel owner is going to be responsible if the tortfeasor can’t pay.

c. CA has a statute has a modified form of joint and several liability.

a. Joint and several liability for medical expenses, wage loss, etc.

b. Several liability for pain and suffering.

d. Remember that in modified states, they compare P’s fault to D’s fault, not D1 to D2.  So even if the negligent D was only 5% liable, P could still recover from D.

a. A modified state would excuse Ds liability if D was less negligent than P, not another D.
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 Contributory negligence is no defense to an intentional tort.

Res Ipsa Loquitur in Comparative Fault Systems

a. Traditional requirements have said that D has to be in exclusive control.

b. A growing number have said that adoption of comparative fault has eliminated the rule against applying RIL when the P is at fault.  Instead, the P’s fault, if any, will reduce her recovery, but will not bar the use of RIL.  
a. A jury will thus be allowed to compare the contributory negligence of P verses the negligence of D even if that negligence is RIL.
Rescue Doctrine – developing doctrine in light of comparative fault
a. A rescuer who is harmed is allowed to sue the original D (the person who caused the person in need to be rescued).  The D owes a duty to potential rescuers.

b. During the time of Butterfield, if the rescuer was negligent in doing the rescuing, then there would be no recovery.  ( complete bar defense could be used.

Ouellette v. Carde (RI) – 1 approach to the rescue doctrine.

a. Facts:  D gets trapped under a car and calls the P to help.  When P arrives, she opens the garage and the garage lights the gasoline on fire and hurts P.  She sued D and the jury found for P w/out reduction in damages.  

b. I:  D asked for comparative negligence instructions.

c. H: The court stated that the rescue doctrine, as a rule of law, holds that when one sees another in imminent danger caused by negligence they cannot be charged w/ negligence unless the rescuer acted recklessly.

d. R:  Mere negligence on the part of the rescuer is not taken into account.  

e. Policy: The comparative negligence doctrine does not fully protect the rescue doctrine’s underlying policy of promoting rescue, therefore D is not entitled to have the jury consider the rescuer’s fault in assessing the damages.

f. RI followed the modified form of comparative fault.

Govich v. North American Systems, Inc. (NM) – 2nd approach

a. Facts:  P entered into a burning house to save his dog, and his mother entered to save him.  Both sued D for a negligent coffee machine claiming injuries, emotional distress, and lost wages.  

b. Allows the jury to find that P was a negligent rescuer and to compare the negligence of the person who created the danger in the first place to P’s negligence.

c. NM followed the pure form.

§3.  Traditional Exceptions to the Contributory Negligence Bar in a Comparative Fault Regime.

Traditional Exceptions to Contributory Negligence in the Comparative Fault Era

1.  Rescue doctrine – the cases are split as to this.

a. a pure system follows that fault of the parties.

b. the modified system is barring P from all recovery if negligence is found to be 50%.

c. The rescue doctrine can involve property (as suggested by Govich). 

a. It is arguably reckless when the rescue was of property.

2.  Last Clear Chance – if the D discovered or should have discovered the P’s peril, and could have reasonably avoided it, the P’s earlier negligence would neither bar nor reduce the P’s recovery.

a. example:  P left his ass in the road. D drove down the hill and hit P’s ass.  The court held that the P’s contributory negligence was no defense.

b. This is largely a dead doctrine.  Now courts allow a comparison of the negligence of a person who was injured w/ a person who caused the injury.

c. A slightly less generous rule, called the discovered peril doctrine, applied those rules only if the D actually did discover the P’s peril.

3.  Where P is negligent but D acts recklessly or intentionally.

a. Contributory negligence was historically no defense to an intentional tort.

b. Now, there is a split in states.

a. Some let the jury apportion fault b/w the P and the D.

b. Hayden thinks that P’s negligence should not be taken into account.

4.  Where the P acts illegally and D is merely negligent.

a. Question here is:  does P’s illegal act, b/c of the mere illegality, bar P from recovering?  Tedlam v. Ellman:  Just b/c the Ps were acting illegally doesn’t mean that they should be barred from recovery. Here, they just walked on the wrong side of the street.

b. States are split as to whether the mere illegality is a bar to recovery.  

c. Barker v. Kallash

a. Facts:  A 15 year old was making a pipe bomb w/ a firecracker he bought from a nine year old.  It exploded ad he sued the 9 year old, his parents, etc.

b. H: no recovery.

c. Here there is a distinction b/w lawful activities regulated by statute, in which case the violation is negligence or contributory negligence, and those that are prohibited.  

d. The rule that bars the P here is not the contributory negligence rule of public policy that courts should not aid one who engages in a substantial violation of the law.

i. Unclean hands:  people shouldn’t have access to courts, when they themselves have violated the law.

d. Zysk v. Zysk (VA) – still follows Butterfield

a. Facts:  P alleged that before she married the D, she engaged in consensual sexual intercourse w/ him, that he knew at the time he was infected w/ herpes and she did not, that he neither warned her nor took steps to protect her, and she became infected as a result.

b. H:  The court, considering the intercourse to be illegal under VA’s fornication statute, held that this was not a case of proportional recovery.  The P was denied damages altogether b/c she consented to and participated in an illegal act.

c. VA still follows Butterfield.

e. Doe v. Roe – criticized Zysk

a. The judge said that the holding in Zysk coupled w/VA’s failure to enforce the statute, essentially immunizes anyone who spreads a disease.  

b. The desire not to allow recovery by a criminal might be outweighed by the state’s interest in deterring any type of antisocial conduct.

f. Most states don’t use the illegality bar rule in car accidents.

§4.  Causation and Comparative Fault
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Contributory negligence is an affirmative defense.  The D must prove every element of negligence against the P.

a. Duty:  this is a duty owed to himself.  

a. Most Ds owe a duty to all the world (Andrew’s dissent in Palsgraf).

b. A P always owes a duty of reasonable care to himself.

c. Same duties are defined by statute or apply to the standard child of care.

i. Child standard of care:  a child would be held to a duty of care of a reasonable and prudent child under same or similar circumstances.

b. Breach of Duty
c. Actual Harm:  This is the harm to P.
d. Cause in Fact
a. P’s negligence towards himself must be an actual cause of P’s harm
e. Proximate Cause
a. P’s non-causal fault

i. example:  P might be driving negligently b/c she is not keeping a good lookout on the road.  If D strikes her car from behind, her bad lookout is not likely to be a cause in fact of her injuries from the collision.

b. D’s non-causal fault

i. Under the ordinary rules of negligence law, the negligent D escapes liability if his conduct is not a cause in fact of the P’s harm. (attack on the prima facie case)

ii. He likewise escapes liability if his conduct is not a proximate or legal cause of the P’s harm.

iii. This rule does NOT change w/ the adoption of comparative fault.  Damages are not reduced, the claim is dismissed.

c. P’s fault as a superseding cause.  

i. Majority rule:  if the intervening cause is not reasonably foreseeable to D, then D is not liable for the cause.

ii. A P’s act, which is an unforeseeable superseding event, absolves Ds of liability. 
iii. States that follow the pure form:  If D can make an argument that P’s negligence was not reasonably foreseeable, that’s an attack on the prima facie case.   D is not liable.

1. this is the case even when there is no D2, who acts as an intervening cause.

2. The test is whether an ordinary prudent person would have been able to foresee the harm.

iv. Restatement and modified states:  Superceding intervening causes relate to 3rd party situations, not 2 party situations. 
	Pure Form States and P’s fault was an intervening cause not reasonably foreseeable.

- here, if P’s negligence was not reasonably foreseeable, then the act becomes a superceding cause that relieves D of liability.

- this is a safety valve.  It prevents D for being found 5% negligent and having to pay 5% of $5 million.
	Modified States and P’s fault was an intervening cause not reasonably foreseeable.

- in modified states, if P’s negligence is an intervening cause, then the jury will look to see how much at fault each party is.  if the P is more than 50% at fault, the claim will be barred.  

- the modified states don’t need the safety valve.


Causal Apportionment and Comparative Negligence (Minimizing Damages)
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  The general rule is that you can’t sue someone for damages when you could have taken steps to mitigate damages and you didn’t.  

a. This is a way of attacking the amount of damages that P is asking for.

b. The P has a duty to mitigate damages reasonably, if they didn’t then D is not responsible for the added damages.
c. Example:  If a P whose foot was bruised by D’s negligence could avoid loss of the foot by taking antibodics, she might be expected to do so.  If she unreasonably refused and lost the foot as a result, she would not be allowed to recover for loss of the foot, although she could be permitted to recover for the bruise.

a. This is not comparative fault, it simply excludes all recovery for a particular item of harm when the court concluded either that the D was not a but-for cause of that harm or that the harm was outside the scope of risk that negligently created by the D.  
b. When the P lost her foot, some courts treated it as if it were caused entirely by P (D is not even a but for cause).
c. Other courts would exclude liability for loss of the foot (outside the scope of risk D negligently created).
§5. Allocating All Responsibility to D

a. Allocating all Responsibility to Protect the P from P’s Own Fault.

Bexiga v. Havir Manufacturing Corp. (NJ), 1972

a. Facts:  P was injured when he was working on a particular operation.  He stepped on the pedal that started the machine while his hand was in the machine.  The machine punctured his hand.  An expert witness testified that if there had been one of 2 basic types of safety devices, the injury would not have occurred. Workers comp would bar a tort claim against the employer, but you can sue any 3rd party in tort.  That’s why P sues the manufacturer and claims that the manufacturer could have designed a machine that had a safety feature.  D argues that P was negligent w/ regards to his own safety.

b. I:  Should the defense of contributory negligence been available here?  NO.

c. R:  D has a duty to protect P from P’s own negligence when it is foreseeable that P is going to get hurt.  

a. D knew that P, after doing the activity day after day, would get hurt.

b. Thus, the question is whether certain actions are reasonably foreseeable.  If it’s reasonably foreseeable that certain people will be negligent, then I have to take that into account in the way that I act.

d. The defense of contributory negligence is unavailable where considerations of policy and justice dictate. 

e. This was decided when NJ still followed Butterfield.  In this light, it makes perfect sense.  If you bar P from recovering b/c P was contributorily negligent, then there is no penalty on the manufacturers to develop safe machines.  Even today, after NJ adopted comparative fault, this is still good law.

McNamara v. Honeyman (MA), 1989

a. Facts:  A mentally ill person hung herself while confined in a state hospital. The hospital contends that P (the decedent) should be partially liable.  

b. H/R:  There can be no comparative negligence where the D’s duty of care includes preventing the self-abusive or self-destructive acts that caused the injury.  It was w/in the scope of D’s duty.

c. This applies to inmates at a jail or patients at a hospital.  NOT visitors at either, though.

b.  Rejecting Comparative Fault Reductions to Protect P Entitlements
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  Entitlement:  an absolute right to a benefit, such as social security, granted immediately upon meeting a legal requirement.  


- The idea of entitlement is that b/c P has an entitlement, she is under “no duty” to use 

   reasonable care to protect herself.  If she had no duty to protect herself by the use of 

   reasonable care, she could not be charged w/ contributory negligence in failing to do so.

LeRoy Fibre Co. v. Chicago (US Sct), 1914

a. Facts:  P owned land w/ bails of hay on approximately 75 feet from the tracks.  P alleges that the RR was negligent and lit the hay w/ sparks and coals.  D argues that P was contributorily negligent b/c he placed the flax too close to the RR.  

b. I:  Was the P contributorily negligent?

c. H:  No.  An owner who lawfully stores his property on his own premises adjacent to a RR is NOT held to the exercise of reasonable care to protect it from fire set by negligence of the RR.  (The law gives P an entitlement.)

d. Point:  If you have a right to do something, how can you ever be found at fault?

Hennessey v. Pyne, 1997

a. Facts:  The P purchases a home adjacent to a fairway on the D’s golf course.  The golfers slice balls into P’s yard, sometimes breaking a window and always endangering anyone in the yard.  

b. I:  In the P’s suit for property damage or personal injury from a ball, can the golfers defend by asserting the P’s contributory fault?

c. H: No.  P has a right to buy a house anywhere it’s offered.  

d. This is a policy overlay that’s preventing a defense from being raised, b/c of a superior interest – a rights to real estate.
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 Note:  Hayden thinks that an intentional tortfeasor should NEVER be able to assert contributory negligence on the part of the victim.  (This is the rule in some states.)

	Subchapter B:  Assumption of the Risk




§6. Contractual Assumed Risk.

Assumption of risk:  a P is said to have assume the risk of certain harm if she has voluntarily consented to take her chances that harm will occur.  Where such an assumption is shown, the P is, at common law, completely barred from recovery.

Assumption of Risk (A/R)

Two Types

(1) Contractual assumption of risk (a/k/a “express assumption of risk)

( Release of liability: a K under which one party assumes the risk of another’s negligence      

   is valid in the absence of a public policy to the contrary.  Most freely negotiated Ks are 

   valid.


(2) Implied assumption of risk.

Boyle v. Revici – express contract

a. Facts:  D, a doctor agreed to give D a cancer treatment, but told her that his medications were not FDA approved and that he could offer no guarantees.  She understood these terms, put herself his care, and died.  The trial court submitted the case to the jury on a comparative fault apportionment and P received a judgment of 1.3 million. 

b. H: The appeals court held that a jury should have been instructed on express assumption of the risk and that P should be barred from recovery even though there was no written document.

c. Express consent can be oral or written!

d. Almost Universal Rule:  If there was an express assumption of risk, this rule does not reduce recovery, it bars it completely.  

e. The Key Issue:  What was the scope of consent?  If the D exceeded the scope of consent, then the claim will not be barred.

Contractual Assumption of Risk

General Rule: Contractual disclaimers of liability are generally valid, and completely bar a P’s claim.

Exception:  Where the service is essential to members of the public, and the P faces compulsion to agree to the disclaimer “despite his economic inability to do so,” and the P is “completely dependent” upon D’s responsibility, the disclaimer is void as against public policy. Tunkl

Tunkl v. Regents of University of CA – express statement not valid for public policy reasons

a.   Facts:   P was brought to the hospital for injuries.  The hospital (D) would not admit the 

      patient until he executed a release absolving D from all liability of negligent or wrongful 

acts.  The trial court found the release to be valid and absolved D from paying damages.  

c. H:  The appeals court stated that this is a different situation where the releasing party does not act voluntarily in contractual shifting of the risk.  ( goes against public policy.

d. Every state holds this void against public policy.

Ciofalo v. Vic Tanney Gyms – express statement held valid

a. Facts:  P fell at D’s gym.  P signed an exculpatory clause saying that the gym was not responsible for any injuries, including injuries caused by the D’s negligence.  The trial court granted summary judgment for the D.

b. H:  The appeals court stated that exculpatory clauses are closely scrutinized and in cases where there is “express language,” the D will be exempted from liability.  Here the language is clear and there is no special legal relationship or overriding public interest.

c. This is different from Tunkl b/c the service is not essential.

i. There is an argument that physical fitness is important, but you do not have to exercise at a gym.

ii. Here too P is not completely helpless and could have avoided the harm.

Jones v. Dressel – nonessential service Ks

a. Facts:  P entered into a K w/ D to go skydiving.  P signed a K absolving D from all injuries P might get while on the premises or aircraft of the corporation or while participating in any of the activities contemplated by this Agreement.  The release was very broad.  

b. H:  The appeals court found for D ruling that this was not a K of adhesion b/c there was no disparity in bargaining power or that the goods could not be obtained elsewhere.  And even though the release was broad, the court found this type of injury was covered in the release.

c. These waivers are often found to be okay b/c it’s a way for businesses to take their own risks.  There is a relationship b/w this type of release clause and the price of membership.  If you just allow people to sue, it drives up the cost of the membership.

d. In addition, competition mitigates negligence.
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 Clauses have been routinely struck down when they overreach and try to bar liability for extreme negligence or intentional torts.  Really waivers are waivers for negligence liability.

§7. Implied Assumption of the Risk-Comparative Fault or Contractual Limitation on Liability?

Implied Assumption of Risk: Even if P never makes an actual agreement w/ D whereby P assumes the risk, P may be held to have assumed certain risk by her conduct.

2 requirements:

(1)  P knew of the risk in question AND 

(2)  voluntarily consented to bear the risk herself

Implied Assumption of Risk

When contributory negligence was a complete bar to recovery, and so was implied A/R, these two defenses were “consistent.”

But after the widespread adoption of comparative fault/responsibility, should A/R remain a complete bar?  Isn’t this “inconsistent?”


( Key question:  after comparative fault should assumption of risk bar recovery?



-  States are split as to whether this should remain a complete defense or should be 

   changed to allow comparative fault.  



-  This only applies to implied assumption.  Express is really K law and is generally 

   upheld.

Evolution of the Defense of Implied Assumption of Risk

( Traditional approach:  Completely bars claim if P assumes the risk, w/special “elements” of A/R (example:  Crews).

- Followed in only a few states today

(  Fracture of A/R:  Defense not “unified” any more, after comparative negligence.

- Conceptually, divide any A/R case into one of the following: 

(1) Contractual A/R

i. If it’s a K, it’s a complete bar.  This is expressly assuming the risk.

(2) No duty of due care owed to P; OR 

(3) P’s comparative negligence

i. Really what the D might be arguing is that P was contributorily negligent.

ii. If this is the case, then the jury fixes fault either using the modified or the pure forms of comparative fault.

Betts v. Crawford, 1998, Wyoming – A/R merging into comparative fault
a. Facts:  The P worked for the D as a housekeeper.  One day she tripped on the stairs and seriously injured herself.  The D asked the trial judge to instruct that the housekeeper assumes all of the risk and danger pertaining to employment – i.e. that P assumed the risk and therefore the claim should be barred.    

b. H:  The court used comparative fault and found the D 85% at fault.

c. The court at the time still followed that A/R was a complete bar.   Therefore, if the court had decided that this was an A/R case, then P would get nothing.  

d. R:  If there is a duty owed by D to P, then any allegation that the D makes of implied A/R is gone.  It becomes an allegation of contributory negligence.  

a. To allow A/R defense where D owes P a duty is inconsistent w/ the idea of comparative fault.  

Crews v. Hollenbach, MD, 2000 (follows Butterfield) – a blurring of the line b/w implied assumption of risk and comparative fault.

a. Facts: D struck a natural gas line.  P was called out by a resident who smelled gas to fix it.  While at the scene, there is an explosion and P is hurt.  He is bared from suing his own employer b/c of workman’s comp, so he sues the company that broke the line.  The trial court gave summary for D on the ground that P had assumed the risk.  

b. I/H:  Did P assume the risk? Yes.

c. R: Assumption of risk serves as a complete bar to a P’s recovery.  This is grounded on the theory that a P who voluntarily consents, either expressly or impliedly, to exposure of a known risk cannot later sue for damages incurred from exposure to risk.

	Traditional Implied A/R:  rule from Crews
Elements of “traditional” A/R:

1. P actually, subjectively, knows of the existence of a specific risk, AND

2.  P actually, subjectively, appreciates the nature of the risk, AND

3. P “voluntarily assumes” that risk, i.e., chooses to encounter the risk.


d. If these elements are all there, then A/R defense is available and P is barred from recovering.

a. Hayden is very skeptical about this doctrine.

b. Arguments for why this is a good rule here:

i. He took the job voluntarily, knowing of the risks.

ii. He is a professional.

c. Arguments for why this is a bad rule:

i. Can/ should an employment contract bar P from suing a 3rd party?

e. The question of whether a P knew and understood the risk in a case is generally one for the trier of fact, but if a person of normal intelligence, in the same position as the P, would clearly have comprehended the danger, the question is one for the court.
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 Fireman’s Rule: The rule is that firemen, police officers, etc, are barred from suing a 3rd party for negligence in a dangerous situation.  They have some sort of money package compelling them to take these kinds of jobs.  A fireman really is sort of a primary assumption of risk.  

§8.  Assumed Risk as Limited Duty or No D Negligence

One Modern Approach Retaining Implied Assumption of Risk

All A/R cases are divided into either:

1.  Cases where D owes no duty of due care to P, or breaches no duty (b/c P impliedly 

     “consented” to relieve D of that duty): PRIMARY A/R.

a. This is an attack on the prima facie case. 
2.  Cases where P is negligent; case treated under state comparative fault rules:   

     SECONDARY A/R.

a. This is an affirmative defense, so the D has the burden of proof – a tougher burden.

Turcotte v. Fell, NY, 1986 – assuming the risks in sporting activities.

a. P, a professional jockey, was thrown from his horse when D rode his horse so as to “cross and weave” into P’s path.  P became a paraplegic as a result and claims that D was negligent under the common law standards and also in violating rules of the New York Racing and Wagering Board.  D asserts the A/R defense.

b. I/H:  Did P assume the risk by choosing to participate in the race? Yes – P gets nothing.
c. NY has a pure form of comparative fault, but still allows the complete defense of A/R.  

a. Hayden says that this court divides A/R into primary and secondary A/R and finds that this is primary A/R.  

b. Here, P is a pro jockey so they owe him no duty b/c he implicitly accepted the risk.  

d. R:  While a participant’s consent to join in a sporting activity is not a waiver of all rules infractions, a professional clearly understands the usual incidents of competition resulting from carelessness, particularly those which result from the customarily accepted methods of playing the sport, and accepts them.  They are w/in the known, apparent and foreseeable dangers of the sport and not actionable and thus P’s complaint against D was properly dismissed.

e. In professional sports, the athlete assumes the risk of all foreseeable injuries that could result from carelessness.  

a. One engaging in a professional sport assumes the risk that co-participants may negligently injure him.

b. P is thought to consent to violations of safety rules as long as the violations are not willful.

Bjork v. Mason – dangers not inherent in the sport

a. Facts:  D took P water skiing.  While skiing the rope snapped harming the boy’s eye.

b. H:  The court held that P assumed the risk of injury from water skiing, but did not assume the risks of dangers outside the sport, such as defective equipment and frayed ropes.

c. R:  If danger is inherent in the sport, there is PRIMARY A/R and no recovery.  If danger is not inherent in the sport, then you will have full recovery.  

Gauvin v. Clark, MA, 1989 – newer approach than in Turcotte 

a. Facts:  P and D were on opposing teams in a college hockey game.  P was injured when D “butt-ended” P in the abdomen in violation of a safety rule known and understood by all parties.

b. I/H:  Is the D liable to P?  No.  The jury found a rule violation but also found that D had not acted willfully, wantonly, or recklessly.

c. The Legislature had abolished the defense of assumption of risk in MA.  B/c of this, the focus of the analysis in sport cases has shifted entirely to D’s duty under the circumstances.  

a. In setting the standard of care, the court says that the majority of jdxs which have considered this issue have concluded that personal injury cases arising out of an athletic event must be predicated on reckless disregard of safety.  

b. The court then found that D was not reckless.  

d. Policy:  The courts do not want to “chill” vigorous and active participation in sports, but at the same time, they want to preclude retaliation.

Suits by participants in sports:

Two approaches

	Older cases (and some now):  

Allow P to sue for negligence, but allow D to defend on grounds of implied A/R, by focusing on whether the risk was “inherent in the sport.”

Turcotte & Bjork cases.
	Newer approach used by a majority of states: 

Person injured in a sports event by another participant must prove negligence (i.e. recklessness) to recover.  A/R irrelevant.

Gauvin case.  
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 Primary A/R is primarily used in sports participant cases.  There are few cases outside the fact pattern that use primary A/R.
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 Note:  The newer approach is used for participants in the sport, not spectators.  

[image: image21.png]


 Fans at a ballpark assume a risk.  There is a reasonable presumption that people know the costs of being there.  But if something completely out of the blue happens, then there is an argument that they didn’t assume the risk for that happening.  

Implied A/R:  Today’s approaches:  Three alternatives.

1. Traditional (A/R as separate single defense, bars claim entirely – e.g. Crews)

a. Most states have abandoned Butterfield v. Forrester.  Implied A/R may well be inconsistent.

2. Divide A/R into two defenses, retaining labels “primary A/R” (no duty) and “secondary A/R” (P’s contributory/ comparative negligence, treated as such under state rules)

b. Primary assumption of risk bars the claim.

c. Secondary describes comparative negligence.

d. Most states follow this approach.

e. Hayden thinks this is silly.  Primary A/R is no duty. Secondary A/R is contributory negligence.  Why call them by different names?

3. Eliminate A/R entirely as a defense 

- rationale:  not needed after it is “divided” into already-existing categories.

a. If you eliminate A/R, you don’t lose a thing – it becomes no duty and/or contributory negligence.

b. Some states have eliminated it altogether and Hayden thinks this makes perfect sense.

	Subchapter C.  Limitation of Actions




§9. Statutes of Limitation

Purposes:

(1) To bar stale claims, since evidence fades over time.


( This is an affirmative defense.

(2)  To allow potential defendants to get on w/ their lives.

Discovery of Injury:  If P does not discover his injury until long after D’s negligent act occurred, the SOL may start to run at the time of the negligent act, or may instead not start to run until P discovered or ought to have discovered the injury.

Crumpton v. Humana, Inc., NM, 1983

a. Facts:  P underwent surgery and sustained injuries when the nurse attempted to lower her bed.  She filed her suit more than 3 years later.  The trial court granted summary judgment on the ground that the suit was barred by the 3 year SOL.

b. I/H:  Did the P file w/ in the SOL. No.

c. R:  The SOL commences running from the date of injury or the date of the alleged malpractice.

When does a claim accure?

( When the injury occurs?

Shearin v. Lloyd, NC, 1957

a. Facts:  D performed an operation to remove P’s appendix.  More than a year later, it was discovered that D had left a sponge in P’s abdomen.  There were a series of other operations.  Four years after the initial surgery, P filed an action for negligence.  

b. H:  The trial court granted D’s motion for non-suit stating that a coa accrues so as to start the running of the SOL as soon as the right to institute an action arises.  Here, the injury began over 4 years ago.

c. R:  The claim accrues when the injury accrues.  

a. Some states still follow this rule.

b. This is a harsh rule, but is also easy to apply.

( When the P discovered or should have discovered the injury and its cause?


( After Shearin, NC changed the rule.  Many states changed it by statute or judicial decision.  


   They adopted the discovery rule.


( Discovery Rule:  The SOL beings to run when the P discovered, or should reasonably have 


   discovered, the injury.  This rule treats the coa as accruing when in fact the P could 


   reasonably sue.  


( This is the majority rule in the states.

( At end of “continuous treatment” or “continuous representation?”

( If a doctor keeps trying to treat you and when he hasn’t fixed the problem by the time he 

   said he would, the SOL begins to run when the time the doctor stopped treating the patient.

( In the last 2 years, courts have begun adopting the continuous tort theory.  Someone is 

   injured by a series of minor torts over a period of time, the SOL doesn’t end until the last 

   tort.

( This is gaining popularity.

Schiele v. Hobart Corp., OR, 1978 – toxic tort

a. Facts: P worked for a company that began using the Hobart meat wrapping machine which caused the P breathing problems.  After working for nearly 2 years suffering from breathing problems and coughing spells P put in her last day of work.  She was almost immediately hospitalized for pulmonary pneumonia.  She filed her complaint just under 2 years from when she was informed by her doctor that her condition most likely resulted from her exposure to polyvinyl chloride fumes.

b. I:  Does the SOL begin running at the onset of the illness, or when the P is aware of her illness.

c. H:  The SOL begins to run when a reasonably prudent person associates his symptoms w/ a serious or permanent condition and at the same time perceives the role, which the D has played in inducing that condition.  If knowledge of the occupational disease, its symptoms, and its causes are widespread, then the P should have recognized her condition for what it was and brought the action w/in the applicable period of limitation following the onset of the symptoms.

d. The court rejects the idea that the clock only starts after a doctor visit.  This would lead to potential abuse by P.

e. The D has the burden of proof that P should have recognized her condition for what it was.

What discovery counts? 

· In US v. Kubrick, the Supreme Court held that the SOL began to run in 1969 when he was aware of the injury and possible cause of it, even though he was not then aware of possible negligence.

· There are some states that say that the P only needs to discovery the injury and not its cause.  They make the distinction that P can sue “Doe” D and file a claim w/ the court.  

· A few states maintain that all that has to be known is the injury, but they forbid “Doe” pleading. 

Statutes Limiting the Discovery Rule:  Many states enacted special statutes for medical malpractive claims. One kind of statute rules out the discovery rule altogether.

Statutes Adopting the Discovery Rule:  

· The discovery rule is especially appealing for victims of toxic torts, the effects of which may not appear for many, many years or even for generations.  A fed statute creates certain liabilities in connection w/ disposal or release of hazardous substances.  The fed statute goes on to add that in cases brought under state law for personal injury or property damage, the state must give the P the benefit of the discovery rule. 

· The state must also toll the SOL for minors until they reach majority, and toll the SOL for incompetents until they become competent of have a guardian appointed.

Partial Injury, Latent Potential

Hagerty v. L&L Marine Services, 5th circuit, 1986

a. Facts:  P was drenched w/ a carcinogen.  He undergoes regular medical check-ups b/c of the cancer thereat, but he does not presently have cancer and cancer is not “more likely that not.”  

b. Options for the court.

a. Enhanced risk or reduced chance recovery:  Adopt a view which would allow P to recover now for any actual injury + all possible future injuries that might result from it.

i. Future injuries would be reduced to reflect probability.

ii. So, if there is 40% chance that you will get cancer and have $100k in medical bills, you will get $40k now.

b. Reject the enhanced risk recovery, allow present actual damages only, but w/ present damages including mental anguish or suffering resulting from P’s fear of future cancer.

c. Reject the enhanced risk and fear claims, allow the P to recover what he can prove in actual damages and bar any future claims under res judicata rules.

d. Reject enhanced risk recovery but allow present damages and leave open the possibility for a 2nd suit if substantially different kinds of damage occur.  This would allow recovery for cancer if it later develops.

i. Hagerty adopted this view.  

ii. A growing number of cases support this view.

Exposure w/out Symptoms

a. Some decisions have treated that non-symptomatic exposure as a tort w/ Hagerty and said that the P could be brought later if cancer or other serious disease actually occurs.

“Pre-accural bar” statute:  example

Claims for personal injury “shall not accrue until bodily harm to the claimant. . . becomes apparent or ought reasonably to have become apparent . . . Provided that no coa shall accrue more than ten years from the last act or omission of the D giving rise to the coa.”  -- NC Statute

( Some statutes go as low as 4 years.

( CA has a 4 year limitation.

Tolling the Statute of Limitations: (“stopping the clock”)

(1) Tolling for disability of the P:


(a) Minority (statute tolled until P reaches age of majority, usually 18)


(b) Mental disability (statute tolled until P regains mental ability – but tolling limited)

(2) Equitable estoppel:


(a) D induces P not to take legal action, and


(b) P relies to his detriment, by failing to seek redress.

§10. Compliance with Statute

Defendant’s Compliance with Statute

Rule:  This is relevant, but not determinative, of the reasonableness of D’s conduct.

( Note a “complete defense” but may be very persuasive.

( Watch out for federal preemption! 

· Preemption nullifies the state law claims entirely.

· If a fed statute specifically says that D is not liable, then it is a complete defense to negligence.  Thus, the P is left w/out a remedy where the D has compiled w/ fed regulations.

· Most statutes do not have it as a complete defense, so it’s not. 


Miller v. Warren

a. Facts:  Ps were in a hotel room when it filled with smoke and they received serious burns.  The state fire code did not require smoke alarms in every room.  

b. H: Failure to comply w/ a fire code or similar regulation constitutes prima facie negligence, if an injury proximately flows from the non-compliance and the injury is of the sort the regulation was intending to prevent.  

c. R:  Compliance with the appropriate regulations is competent evidence of due care but not conclusive evidence of due care.  If Ds knew or should have known of some risk that would be prevented by reasonable measures not required by the regulation, they were negligent if they did not take such measures.

d. Like the T.J. Hooker case – custom may be a floor, but just b/c you live up to the custom, doesn’t mean that the P cannot argue negligence.  Here, the statute is the floor.

e. Usually a statute sets the minimum.  If you’re in violation of a statute it’s negligence per se.  But just b/c you meet the statute, that doesn’t mean that you necessarily exercised reasonable care.

	Part III – Limiting or 

Expanding the Duty of Care According to 

Context or 

Relationship




§1. Carriers and Host-Drivers

Limiting duties according to class or status of parties.

( Carriers and Host-Drivers

- Common carriers sometimes are said to owe a higher duty of care to passengers.

- Host-drivers: “guest statutes” said a nonpaying guest passenger was owed a lower standard of care than paying passengers.

· This was enacted during the Great Depression to encourage people to give other people free rides out west.  Once the need to encourage this went away, this became an arbitrary system and was found to violate the Equal Protection Clause.

( Landowners and Occupiers

- Common law classification draws distinctions among entrants onto land.

§2. Landowners’ Duties to Trespassers, Licensees, Children, and Invitees

Classifications of Entrants Onto Land

1.  Trespasser (no permission to enter)

· Here, the duty owed to P, the trespasser, is not to willfully or wantonly harm P.

· If P’s lawyer alleges negligence, the case is out b/c P is not owed a duty of RRP/SSC.

2.  Licensee (limited permission – “license” – to enter)

· If someone’s not an invitee or a trespasser, then they fall into this category.

· Here, the duty owed to P is not to willfully or wantonly harm the P.

3.  Invitee (entrant w/ “business purpose” that will bring pecuniary benefit to LO)

· Most notable are customers in a store.

· The duty owed to P is RRP/SSC.  
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 About half of the states still follow the classification system.  Half do not and follow the RRP/SSC standard of care for all.  
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 Hayden thinks that maybe you don’t need these categories b/c this is all about the foreseeability of the P.  How can you give reasonable care to a person you don’t know is in your house? 

1.  Duty Owed to Trespassers

Basic duty:  Not to intentionally, willfully, or wantonly injure.

- means that mere negligence towards a trespasser will NOT lead to liability of LO.

- DUTY TO WARN OF A DANGEROUS CONDITION ON THE LAND IF LO KNOWS


(1) that trespassers are present or likely to be present, AND


(2) of a hidden, dangerous condition on the land.

Application of this rule:

· If you don’t have facts that the trespassers were foreseeable, you don’t have a duty to warn.

· If these conditions are present (if LO knows of a hidden, dangerous condition) and there is likely to be a trespassers, then a duty of care arises. This duty is satisfied by a warning (i.e. a sign that warns of the danger – Caution:  fallen fence).

· A no trespassing sign probably won’t be enough.  You need a sign warning about the dangerous condition. But the no trespassing sign might be useful b/c that would categorize people as trespassers.

· There is virtually never a duty to clear the land of the hazard for trespassers.

· You generally do not have to warn people of a danger that is open and obvious.  That is why a duty arises when there is a hidden condition.

· Activities are not conditions on the land.

Note:  Turntable Doctrine or Attractive Nuisance Doctrine

1.  Attraction by injury-causing instrumentality.  At one time the LO’s duty extended only to the case of the child who was injured by the very thing that attracted him in the first place.  This is no longer the law, and the LO may be held liable for negligence when the child is attracted by one instrument, but injured by another.

2.  The attractive nuisance doctrine: certain things attract children, reasonable people know that, therefore, if they know that children come onto their property, they might have a duty to fix the nuisance. This applies mainly to children in grade school (12) or younger and only rarely to teenagers.

3.  Common hazards:  Some courts have said that “common hazards,” such as fire and pools of water cannot be considered attractive nuisances and the trespassing child who drowns in the stock pond is entitled to no protection from the LO.  The better explanation for this is that there may be a duty of care owed, but that given the importance of stock ponds and the difficulty in fencing them, the duty is not breached.  

a. Even in states that have this rule, recovery is sometimes allowed for swimming pool deaths and for injuries by hidden burning embers.

4.  Contemporary View:  

Duty owed to trespassing children (“tender years”)

LO owes duty of reasonable care to young children if:

-  trespass by children is reasonably foreseeable.

-  LO knows or has reason to know of a danger

-  and LO should know that child cannot protect himself from the danger

5.  Policy:  we want to protect children.  

a. We want to let children be children

b. Children might not realize the risks as adults would.

a. A warning sign, here, might not be enough b/c children might not be able to read!

c. We want to protect children as a society.  

6.  Application to Comparative Fault.


a.  In a modified state, the parental negligence might be greater than the LO negligence and, 

     therefore, might be barred.


i.  Parents are liable for their own negligence (primary liability).  If a parent doesn’t 

    stop their child from doing something that they know is dangerous, then they 

    might be found liable as well.

2.  Duty owed to licensees

Duty not to intentionally, willfully or wantonly injure (same basic duty as owed to trespassers)

- If LO:


(1) knows or has reason to know of presence of licensee, AND


(2) knows of the dangerous condition, then a duty to warn is often found.
· Unsolicited door to door salesmen are usually licensees.

3.  Duty owed to invitees

Duty of reasonable care (RPP under SSC) is owed to:

· business invitees:  anyone who is in a store, office building, hotel lobby, etc.  The largest class of invitees are persons who are in a building that’s been left open.  It doesn’t matter if they are contracting business or not.

· If you enter a parking lot, you become a business invitee.

· Mail carriers are probably invitees.  

· In most states, if you go into a room marked “employees only,” you lose you status as an invitee.  You become a trespasser.  
· public invitees:  someone on land owned by the public.

Restatement:  LO has a duty to inspect the premises in a reasonable way.  This is derived from the general rule that a duty of reasonable care.

In summary . . . 

With respect to conditions on the land, 

( Duty of due care is owed only to invitees

( A lesser duty – a duty not to injure intentionally, willfully or wantonly – is owed to 

   trespassers and licensees.

· But if LO knows (or should know) of presence of T or L, and knows of danger, 

                        usually owes duty to warn of the dangerous condition.

Special rule for child trespassers – the attractive nuisance doctrine – applies only to very young children.

· Duty of reasonable care is owed under certain conditions 

Finally . . .

With respect to activities on the land (as opposed to conditions), a duty of due care is always owed to invitees and licensees and it is owed to a trespasser once the LO knows that he is on the land.  Thus a LO/occupier is usually liable for negligently harming an invitee OR a licensee by his activities on the land, as opposed to conditions on the land.  

Gladon v. Greater Cleveland Regional Transit Authority, OH, 1996

a. Facts: Gladon got off at the wrong train stop.  2 men proceeded to attack him and push him on the tracks.   The train’s operator saw him, and tried to brake in time, but couldn’t.  P sued RTA for negligence in the security of RTA’s premises and in the operation of the train.  P alleged that the operator was negligent by failing to bring the train to a stop “after the point she perceived or should have perceived the P’s peril prior to her striking the P.”  The trial court granted RTA summary judgment on the security claim and the case proceeded on the negligent operation claim.  The court instructed the jury that P was an invitee as a matter of law and that the driver of the train owed him a duty of ordinary care to discover and avoid damages.  P was awarded $3 million.

b. I:  Whether P was an invitee and whether the driver of the train owed him a duty of ordinary care to discover and avoid damages.

c. H:  No, P was not an invitee and the driver of the train only owed him a duty to avoid injuring him by willfull or wanton conduct prior to discovering P on the tracts.

d. Since, however, Ds owe both L and T a duty to warn if they know (or should know) of Ps presence, this case would turn on when D saw P on the tracks. 

a. Here a warning would not be enough.  

e. This court applies a harsh standard b/c P was clearly an invitee on the platform.

a. “In determining whether the person is a trespasser w/in the meaning of this section, the question whether his entry has been intentional, negligent, or purely accidental is not material, except as it may bear on the existence of a privilege.”

f. You could argue that this is an activity case, in which case a duty of reasonable care would be owed.  You could also find this to be a common carrier case in which case there would be a higher standard of care.

O’Sullivan v. Shaw – hazards on the land which are open and obvious.

a. Facts:  P seeks to recover from injuries he sustained when he dived headfirst into the shallow end of a swimming pool owned by D and located on their residential property.  His complaint is that the Ds were negligent in allowing visitors to dive into the shallow end of the pool and in failing to warn of the danger associated w/ the activity.

b. I:  Did D owe P a duty of care?  And did the trial court correctly conclude that the open and obvious danger rule obviated any duty to warn the P not to dive headfirst into the shallow end of the pool?

c. H:  The D did not owe P a duty of care.  The open and obvious danger rule obviated any duty to warn the P not to dive headfirst into the shallow end of the pool.

d. The court rejected P’s contributory negligence claim and found this to be an attack on the prima facie case.

e. R: Open and obvious is an attack on the prima facie case – no duty owed to P.  Where a danger would be open and obvious to a person of ordinary perception and judgment, a LO may reasonably assume that a visitor has knowledge of it and, therefore, “any further warning would be an empty form” that would not reduce the likelihood of resulting harm.
f. Difference b/w A/R and open and obvious:
i. A/R, only w/ contributory negligence, was an affirmative defense to negligence for which the D bore the burden of proof.  A P assumed the risk of harm when he voluntarily exposed himself to a known danger, which had been caused by D’s negligence.  The focus on the inquiry was thus on P’s own carelessness or negligence in failing to avoid a hazard, which he knew and appreciated.  ( focus on P; affirmative defense
ii. Here, the open and obvious danger doctrine arises in connection w/ the separate issue of D’s duty to protect others from dangerous conditions about which the D knows or should know.  ( focus on D, prima facie case
iii. Rather than evaluating P’s subjective reasonableness, the inquiry is an objective one that focuses, instead, on the reasonableness of D’s conduct:  it presumes a P’s exercising reasonable care for his own safety and asks whether the dangerous condition was so obvious that the D would be reasonable in concluding that an ordinary intelligent P would perceive and avoid it and, therefore, that any further warning would be useless.
Open and Obvious Danger:  At one time, courts routinely held that LO was not liable for injuries to an invitee from an open and obvious danger. Some courts still say this.

Contributory Negligence/ Assumed Risk:  Some courts have interpreted the rule against liability for open and obvious dangers as a rule based upon contributory negligence or assumed risk, imputing fault to the P in such cases as a matter of law.  W/ the coming of comparative fault, some of these courts now reject the flat rule against recovery.  The fact that danger should have been obvious to P then figures as fault w/ reduction in damages.

No duty – or no negligence?  It might be more accurate to say that the LO was under a duty of care, but that a duty of care is not breached when the danger is open and obvious.

a. Thus if this becomes an issue of negligence rather than duty, the jury will decide whether harm was in fact foreseeable even if the danger is obvious.

a. R:  If the harm is foreseeable, then you probably have a duty to prevent it even if the danger is open and obvious.
b. If a person is blind, you have a duty despite the danger being obvious.

c. If there is a hole in the middle of a shopping center, it might be foreseeable that a person would walk into it if the shopping center was crowded.

Stinnett v. Buchele, 1980 – a duty even though the danger was open and obvious 

a. Facts:  A customer walking out of a Kmart w/ a bunch of packages hit a large barrier in front of the door.  He sued Kmart for negligence.  

b. H:  Kmart had a duty of reasonable care to prevent the harm and breached that duty by not having guards there.  

c. R:  If it is foreseeable that people are distracted, then the school/store has a duty to prevent such an accident.

d. Here, Kmart had a duty to have a person standing in the front door warning people.

Note:  Duty to Persons Outside the Land:  Where a natural condition on the land creates a risk to persons outside the land, the cases may be moving toward a duty of ordinary care.

a. If a LO has tress likely to fall on passers-by, the LO may be obligated to exercise ordinary care to discover the danger and deal with it.  

b. Courts may decide as a matter of law that reasonable care does not require regular inspection to discover hidden dangers of which the LO has no notice. 

c. If D operated a restaurant, didn’t own a parking lot, and a person going over to the restaurant is injured in the parking lot, most courts facing this situation would look at whether the restaurant is controlling that parking lot.  

a. Are they picking up trash on it? Are there lights on it that they are paying for?

b. R:  No matter what your duty is at the outset, if you reach out and do other things, you may assume a duty.

d. If a business takes steps to make things safer (i.e. hiring a security guard to walk people to their cars), then they’ve taken on a duty that they would otherwise not have had.  

a. They are exercising control over the property.

§3. The Firefighter’s Rule

Professional rescuers – firefighters, police officers, emergency medical personnel, and the like cannot sue the LO/occupier for negligently causing the problem that brought the rescuer to the scene.

The duty owed is only not to willfully or wantonly harm the “professional rescuer.”

Pinter v. American Family Mutual Insurance Co., WI, 2000 – expanding the fire fighters rule.

a. Pinter, an EMT, hurt himself at an accident crime scene holding a woman for a long period of time.  He sued the drivers who caused the woman’s accident and necessitated his response.

b. I/H  Is D entitled to summary judgment?  Yes.

c. R:  One who has knowingly and voluntarily confronted a hazard cannot recover for injuries sustained thereby.

d. Rationales:

a. A/R.  

b. The professional rescuer is paid to accept the risks. (this is laughable)

c. Older rationale:  you would not want to deter someone for calling for help.  If you allowed a fire fighter to sue the apartment owner for negligently starting the fire, the owner might try to put the fire out by himself.  This would lead to self help and even more damage.  
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 Really, w/ the firefighter rule, you’re looking at foreseeable risks.  If you have something that caused the accident outside the scope of what brought the firefighter to the scene, the officer can sue.  (i.e. going to fight a fire and getting harmed by an explosion caused by gaseous fumes inside the lab).


Notes:

1. Most courts have concluded that a firefighter who is injured in fighting a fire has no claim against the negligent fire-setter.

2. The firefighter’s rule, though explained in terms of A/R, is another way of saying “it is appropriate to find the D owes no duty of care.”

i. Can’t be A/R in terms of contributory fault b/c it’s not negligent to fight fires in a professional way.

3. Firefighter’s rule has expanded to include police officers, EMTs, and lifeguards.

4. The firefighter’s rule has no application to a professional firefighter/safety officer who was privately employed.

5. The firefighter’s rule has no application to private individuals who may undertake assistance at a fire.

6. Wrongdoing not covered by the rule:

i. It does not foreclose suit against an intentional or willful wrongdoer.

ii. In some jdxs, it does not foreclose suit for injuries arising from violation of a fire-safety statute or ordinance.

iii. It does not foreclose suit for harms resulting from risks not inherent in the job the officer has undertaken or those the officer was not paid to assume.

1. Ex:  A traffic officer stops A. While the officer is stopped, B, driving another car, negligently strikes him.   B is not free of all responsibility on the ground that the officer assumes risks inherent in traffic work.  Rather, B’s negligence, not being conduct that drew the officer to the location in the first place, is not protected by the firefighter’s rule.

7. A few states do not use the firefighter’s rule – Oregon.

§4. Adopting a Reasonable Care Standard for Landowners

Rowland v. Christian:  CA rejects all categories and adopts a “reasonable person” standard for all entrants.

Rowland v. Christian, CA, 1968 – the court got rid of the distinction b/w L, T and I; one duty of care is owed to all:  RPP.

a. Facts:  P was a social guest in D’s apartment.  P hurt her hand on D’s facet.  The facet was cracked.  P sued D.  

b. I:  What standard of care did D owe to P?

c. H:  D owed P a duty of reasonable care.

d. The state of CA will no longer distinguish b/w invitee and licensee.  In many situations, the burden will be the same, i.e. conduct necessary upon the D’s part to meet the burden of exercising due care as to the invitees will also meet his burden w/respect to licensees and trespassers.  

e. Where a LO is aware of a concealed condition involving, in the absence of precautions, an unreasonable risk of harm to those coming in contact w/ it, and is aware that a person is about to come into contact w/ it, the failure to warn or repair the condition constitutes negligence.  

f. Now a lot more cases go to a jury.  Before negligence claims were barred on most L and T cases.  Now, there is a duty of RPP/SSC, so most cases will go to the jury unless reasonable people could not differ that the duty has been breached.
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 A trespasser can be distinguished on the foreseeability factor.

New York approach:  Scurti

RRP duty owed to all entrants (like Rowland)


But – one of the “circumstances” to be considered is that the P was a trespasser.  

Scurti v. City of New York, 1976

a. Facts:  A 14 year old boy was electrocuted in a RR yard after crawling through a hole in the fence.  NY had adopted the single standard of reasonable care.  

b. H: The fact that the P entered w/out permission is also a relevant circumstance.  It may demonstrate that P’s presence was not foreseeable at the time and place of the injury.

c. NY follows Palsgraf.

a. In Palsgraf, you don’t owe an unforeseeable P a duty.

b. Andrews dissent argued that Cardozo made a mistake in characterizing foreseeability in duty v. proximate cause. 

d. B/c NY follows the majority in Palsgraf it means that the judge is asking if the P was an unforeseeable trespasser.  If P was a trespasser, then as a matter of law, they are an unforeseeable P and the case is throw out.  
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 There might be instances where a trespasser is a foreseeable P.  Where you know there are trespassers at your lake every Friday night, then you might owe them a duty of RRP/SSC b/c they are foreseeable.
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  Occupiers Liability Act (England):  An occupier owes the same duty to all visitors.  B/c visitors doesn’t apply to trespassers, trespassers are not owed a duty of reasonable care in England.
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 A few courts have broadened the definition of invitee to include social guest. Thus a trespasser is not held to a duty of reasonable care.

Duties owed to entrants: the main options.

1.  Traditional categories w/ traditional duties (half of the states).

· There is an argument that these categories are good.  Similar to guest statutes, people would be more likely to have people over if they were not held to the RPP standard.

· Also, insurance companies like this standard b/c the premiums are less.

· Court as well like this b/c it allows them to throw cases out on the duty element vs. having the jury hear the cases and decide from themselves on the proximate cause issue.

2.  Abolish all categories/ RPP duty owed to all (CA + 10 states).


- Abolish all categories but explicitly take trespasser status into account (NY).

3.  Change duty owed to licensees to RPP, leaving trespassers to lesser duty (15 states).  

§5. Recreational Uses:  Re-Creation of the Status Categories.

In most states, a LO who holds land open to non-paying recreational users will not be liable for harms caused by LO’s mere negligence in maintaining the property.

Policy: the idea is to encourage LOs to open their land to recreation b/c of an increasingly crowded world.

Notes:

1.  If you charge people $1 to come and use your land, then the statute doesn’t apply and you 

     owe them a duty.


2.  If you only invite certain people on the land (and exclude others), this statute doesn’t 

     apply.

3.  If you have a concession stand on the recreational field, then there is an argument that 

     that’s tantamount to charging admission.

4.  If you open up land to gain public popularity, then this too might make the recreational 

     use statute inapplicable.

5.  If there is a parking lot next to a recreational field, then you still owe a person a duty of 

     reasonable care on the parking lot, even though you don’t have a duty on the field.

	Chapter 13:

Governmental Entities 

and Officers




§1.  Traditional Immunities and Their Passing

1.  Governmental tort immunity:  the federal govt. and the states were immune from tort actions.  This immunity extends to all their agencies unless statutes provide otherwise.  On rare occasions it may even protect govt. contractors following govt. specifications.  

2.  Taking of property:  Neither state nor federal govts may “take” property w/out just compensation.

3.  Municipal Immunity:  municipalities are traditionally accorded an immunity from tort liability.  
a.  Exceptions:  Municipalities are liable for taking of property, but very often they are liable 

     for nuisances such as unsanitary garbage dumps.  In addition, they are held liable for torts 

     committed in the course of proprietary activities, as distinct from governmental activities.

4.  Abolishing state and municipal immunity:  today most states have enacted statutes that abolish the state’s immunity to at least some extent.


a.  All states have a state tort claims act.

5.  Abolishing federal immunity: Federal Tort Claims Act:  turns over many claims to the judicial process and in the process abolishing some but not all of the tort immunity.

§2.  The Federal Tort Claims Act

a. The General Structure of the FTCA

Governmental Immunity

( Governmental units once completely immune from lawsuits by injured Ps.

( Immunities began to develop common-law exceptions.

( FTCA (1946) waived federal govt. immunity for torts.  But waiver is conditional.

FTCA: general provisions

	( Suit in federal court.

( No jury.

( No punitive damages.

( Liability founded on state law tort rules.

(This means that if you’re injured on govt. land in CA, you can sue the US govt. as LO.).

( Govt. must be “at fault” – no strict liability (court-made exception)
	( Immunity retained for some specific gov’t activities, such as military combat and mail delivery.

( Immunity retained for dignitary torts (assault, battery, false imprisonment, etc.)

· but no immunity if tort committed by off-duty employee, or by investigative or law enforcement officer.

· No immunity for an off-duty employee who commits a battery ( the govt. might be liable for its negligence in permitting an employee to take a govt. rifle off-duty.
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 There is no vicarious liability in the govt.

[image: image30.png]


 Mail delivery exemption for liability:  This pertains to lawsuits b/c the mail wasn’t delivered in a timely way.  You can’t sue the US claiming that you didn’t get the package.  You could, however, sue the UPS b/c they are a private company.

· Exception:  if a mailman delivers a package and leaves it in front of the front door and the LO tripped over the package while walking out the door, the immunity wouldn’t apply b/c this had to do the mailman’s own negligence and had nothing to do w/ mail delivery.

b. The Feres Exception:  judge made expansion of the FTCA.

Brooks v. US, 1949 

a. Facts:  2 brothers were in the armed forces but were on furlough.  While they were driving on a public road, their vehicle was struck by a negligently driven army truck.  One man was killed, the other injured.

b. I:  Is the govt. immune from liability for its negligence b/c the injured persons were members of the armed forces.   

c. H:  The govt. has no such immunity.  The accident had nothing to do w/ their army careers and none of the exceptions of the FTCA are applicable:

a. This action does not arise out of combatant activities during times of war.

Feres v. US, 1950

a. Facts:  3 cases tied together.

a. In Feres the decedent was killed in a barracks fire while he was on active duty.

b. In Jefferson the P underwent an abdominal operation while he was in the army.  8 months later, after he was discharged, a doctor removed a towel from his abdomen.

c. Griggs claimed that army surgeons were responsible for the death of a soldier on active duty.  

b. H:  All these claims are barred b/c injuries received were “incident to service.”  The FTCA makes no specific exception for service-connected injuries to members of the armed forces but the act as a whole was not intended to impose unprecedented liability upon the govt. 
c. Rule:  Feres exception: 

a. Bars military personnel for suing for injuries that are “incident to service”

d. Rational includes: 

a. No private party analog to military acts.
b. Duties owed to military should not vary from state to state
i. Allows for national standards to apply.

ii. If the military knew that it would be liable in CA for doing X, but not liable in NC (who follows Butterfield), this would be a mess.  

c. In-service compensation in the exclusive remedy.
d. Suits will interfere w/ military damages, which operate like state workers’ compensation laws.
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 Here, military personnel are trying to sue their employers.  There is an analog here to workers compensation.  In the private sector, you are not allowed to sue your own employer.  

Notes:

1.  Feres has been applied to bar recovery even when the claim was that a military trainer brutally held a recruit under water until he died. (This is recovery from the govt. The military courts could find the captain guilty of murder.)   It also applies to bar claims brought for violation of Constitutional rights rather than for violation of state tort law.

2.  After Feres, the courts began to emphasize a 4th reason for the immunity, insisting that a suit by a service person would somehow interfere w/ military discipline.  

US v. Stanley, 1987 – expansion of the Feres doctrine

a. Facts:  A service person was seriously injured when the govt. conducted LSD experiments upon him w/out informing him of the risks.  B/c he was a volunteer fore the experiments (although an uniformed one), he argued that injury did not occur in the chain of command and therefore no military discipline was involved.  

b. H:  The Feres exception applied, b/c this was incident to service.

3.  Spouses and children.  Feres does not bar a recovery by a spouse or child of a person in the armed forces if the spouse or child is directly injured.

a. If an army subjects a serviceman to inoculations or exposure to radioactive materials that result in birth defects in his/her children, Feres bars children’s claims b/c it had its genesis in injury to service person and would implicated military discipline.

b. Read 685 F.2d 970 and 954 F2d 223 for discussions on if a military doctor is negligent in the prenatal care he gives to his servicewomen.

4.  Incident to service: Policy reasons advanced for rejecting liability more or less automatically apply when injury is incident to service and does not apply otherwise.  Service members injured while on furlough are not injured incident to service.  

5.  FTCA applies to military contracts or defense.  It allows the contractor to defend that it followed the military specifications.  If the contractor did follow the military specifications, they cannot be sued.  This includes service companies.  If the service is done according to govt. regulations (it always is) then the service company is barred from suit too.

c.  The Discretionary or Basic Policy Immunity:  28 USCA §2680(a)

Discretionary Immunity (or “basic policy” immunity)

( FTCA section 2689(a):

· No governmental liability “based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Govt., whether or not the discretion involved be abused.”

( Purpose: Preserve SOP.

Loge v. US, 8th Circuit, 1981

a. Facts:  Secretary licensed Orimune, a poliovirus vaccine.  Secretary has issued regulations pertaining to the safety and potency of these strains to protect susceptible people from contacting the disease.  Drug manufacturers must prove their product’s conformity to these regs before the Secretary will issue a license to manufacture.  P was exposed to the virus when her son was immunized w/ Orimune.  Orimune did not conform to the regulations.  P brought suit against US and unknown employees of the Department of the Secretary.

b. I:  Whether (1) the govt. should have made the company comply with the regs and (2) the govt was negligent in failing to add additional regs. (i.e. are the actions or inactions which caused the injury discretionary actions or not?)

c. H:   The govt. is immune from the claim that they were negligent in failing to add additional regs.  The govt is NOT immune from the claim that they were negligent in not making the company comply w/ the regs.

d. Passing regs is a discretionary functions.  It involves basic policy decisions and these are off limits.  

a. This is a SOP problem ( If you allow the courts to tell an agency what to do, then the court is controlling the executive branch.

e. P does have a claim against the govt. for failing to enforce the regulations.  

a. R:  Where there is a professional standard of safety incorporated in fed regulations, the govt’s violation of that standard is not discretionary and is actionable.

[image: image32.png]


  Where the govt. makes no conscious decision:  The supreme court said, “the focus of the inquiry is not on the agent’s subjective intent in exercising the discretion conferred by statute or regulation, but on the nature of the actions taken and on whether they are susceptible to policy analysis.”

Maas v. US, 7th Circuit, 1996

a. Facts: 30 yrs ago a US Air Force plane carrying nuclear weapons crashed in Greenland.  Ps were among the servicemen assigned to clean up the wreckage.  They allege that they suffer from cancer b/c of the clean-up.  The govt at the time tested workers there and up to 3 years after the clean-up, but they did not test them after they left the service.  In the 1980s, a report was issued that there was an increased risk of cancer connected w/ low-level doses of ionizing radiation.  The govt. did not notify the veterans of the study.  The Ps filed claims w/ the govt. for damages resulting from exposure.  The claims were denied and they sued the US.

b. I:  Are the claims against the govt. (their failure to inform, warn, or test veterans who participated in the clean up) barred under the discretionary function exception?

c. H:  Yes, the claims are barred under the discretionary function exception.

d. R:  Discretionary function exception:  covers acts requiring an element of judgment or choice and is grounded to “prevent judicial second-guessing of legislative and administrative decisions grounded in social, economic, and political policy through the medium of an action in tort.” ( SOP
e. The Ps also sued for their exposure to injuries during the clean up.  This is barred by Feres b/c it is “incident to service.” 

a. Feres no longer applies after Ps leave the military.

Notes:

1.  The discretionary immunity is the most litigated section.  


2.  The most common cases are LO liability cases.  They are claiming that the fed govt. as 

     LO was negligent.  

3.  The clearest way for P to win is to prove that there was an existing regulation or law that 

      the govt. failed to obey.  

4.  A discretionary decision made at a very low level is not immune.  It’s just someone 

     making a low level decision to do something, i.e. mail delivery example.

5.  Employment of personnel is also an allocation of resources and, therefore, falls under this 

     immunity.

6.  There are some cases where the govt. claimed discretionary immunity, but the govt. has 

     never discussed a particular issue at all and there is a complete lack of awareness.  Then 

     it doesn’t make sense to apply discretionary immunity b/c they never discussed it and/or 

     made a decision.  

a. It’s not too great of an interference w/ SOP for the courts to say that you need to notice that things are wrong and hold that the govt. is not immune.  This really only applies to maintenance and FDA situations.  

b. “Discussed” can simply mean just a few papers in a file.

HYPO:  Railing in Yosemite Falls is broken.

· If the rangers at Yosemite decided to fix it by a certain date and then didn’t, the rangers would be liable.  Now, it’s just negligence.

· If in Yosemite they meet again and reschedule the fixing date, the second meeting supercedes the first, therefore, they are no longer held to the first date.

§3.  Immunities under State Law
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 Most states have tort claim acts patterned after FTCA.

Riss v. City of NY, 1968

a. Facts: P was harmed when her ex-boyfriend hired someone to throw acid on her fact. She had received numerous threats from him and had informed the police each time.  Nothing was done to protect her.  This is her action against the city for failure to provide police protection.

b. I: Is a municipality liable for failure to provide special protection to a member of the public who was repeatedly threatened w/ personal harm and eventually suffered dire personal injuries for lack of such protection?

c. H:  No, a municipality is not liable under these circumstances.  Here, the police department owed a duty to protect the public generally not to a particular victim.

d. R:  Where police refuse assistance, there is an issue of how to allocate public resources and it should be left to the executive and legislative branches.  

e. The policy basis is SOP.  

f. This looks like a case of discretionary immunity.  The reason why discretionary immunity does not apply is b/c this is a municipality and not a state. 
Exceptions to state immunity:

(  Where govt. activity has displaced private enterprise, then that displacement can give rise to govt. 

    liability.  ( the more the govt. acts as a private individual, the more the courts should have the 

    power to regulate it in a way that they would a private party.  

(  Certain activities of govt. which provide services and facilities for the use of the public, such as 

    highways, public buildings and the like can lead to state and municipality liability.  ( ground for 

    liability is the provision of services or facilities for the direct use of members of the public.

Public Duty Doctrine: public entities and officers are not liable to individuals for failure to carry out a duty, even a statutory duty, owed to the public at large rather than to particular individuals or groups.

DeLong v. County of Erie, NY, 1983 – special relationship b/w police and P.

a. Facts:  P called 911.  She reported that someone was attempting to break in and gave her address.  The operator assured her that someone would come right away.  Since her own local police station  in the town was only a block and a half away, assistance might have been readily available except for the fact that the complaint writer sent officers to a different address.  In the meantime, the burglar entered and killed her.  A verdict was found for P.

b. R:  Public entities are not liable for negligence in the performance of a governmental function, including police and fire protection, unless a special relationship existed b/w the municipality and the injured party.  

c. Here, there was a special relationship.  P’s plea for assistance was not refused. The special relationship b/w the Ds and the caller required the Ds “to exercise ordinary care in the performance of a duty it has voluntarily assumed.”  

a. Ds were negligent and therefore they are liable.

d. **If the police had said that they would be right over and then never came, then they would not be liable.  

e. If 911 was a terrible system, then there might not be liability.  The court would not want to tell the county how to run a 911 system.  Once the county starts to run 911 well, then a duty arises to continue to run it well.

Barillari v. City of Milwaukee, 1995


a.  Facts:  The police promise to protect P from further attacks and specifically promise to 

  
     show up at her house at a different time.  They never show up but the bad guy does and 

     
     kills her.


b.  H:  The city is immune on the theory of discretionary immunity.  These deployment 

     decisions are a matter of discretion.  

c.  R: Promises by police officers to individuals do not create a duty.

d.  Hayden thinks that there was a special relationship formed here.

Harry Stoller v. City of Lowell, MA, 1992

a. Facts:  Ps buildings were destroyed in a fire.  A working and tested sprinkler system was in place.  Firefighters, in violation of an accepted practice, chose not to use it, fighting the fire w/ their hoses instead.  P brought action of negligence against the city.

b. I/H:  Is the city immune from liability under discretionary immunity? No.

c. R:  When an entity of the govt. violates its own regulations, that’s going to be a ground for liability.

d. The question of whether to put higher water pressure in the sprinkler systems involved no policy choice or planning decision.  The jury decided that in exercising their discretion not to use the buildings’ sprinkler systems, the Lowell firefighters were negligent b/c they failed to conform to generally accepted firefighting practices.  

	What is NOT Protected by Discretionary Immunity

- a police officer deciding whether to remove from the roadways a motorist, known to be intoxicated (could be protected under the public duty doctrine, however, if the drunk driver later kills someone)

- a physician employed by a city in her treatment of a patient in a hospital emergency room
	What is Protected Under Discretionary Immunity

- the number and location of fire stations

- the amount of equipment to purchase

- the size of the fire department

- the number and location of the hydrants

- the quantity of the water supply 

- in certain situations, firefighting involves determinations of what property to attempt to save b/c the resources available to combat a fire are or seem to be insufficient to save all threatened property.
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  The public duty doctrine can differ from the discretionary immunity in recognizing that the duty may be narrowed and liability imposed if the officer or entity takes affirmative action that endangers the P or if the duty becomes individualized b/c of a special relationship w/ the P.  
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 A statute might create a special duty to a particular group rather than to the public at large.  Then a duty is not merely owed to the public at large.

Thompson v. County of Alameda, CA, 1980 – no duty to warn found

a. Facts: James was a juvenile offender in custody of D.  D knew that he had a latent, extremely dangerous and violent propensity regarding children and that sexual assaults were likely to result from him being let into the community.  The county released him to his mother.  W/in 24 hours of his release, he sexually assaulted and murdered P’s 5 year old son.

b. I:  Whether the county is liable for its failure to warn the local police and the parents of neighborhood children that James was being released; or, alternatively, to warn James’ mother of his expressed threat.

c. H:  The county had no duty to warn b/c the County bore no special and continuous relationship w/ the specific Ps nor did County knowingly place the specific Ps’ decedent into a foreseeably dangerous position. ( no identifiable victim, no duty to warn.

d. CA had a statute, which stated that there is no liability for an injury resulting to a parole or release of a prisoner.  This probably would have been covered under discretionary immunity anyway.

e. Rationale is that it is not effective to warn when you don’t know who to warn.  

f. Other states have picked up on Thompson and recharacterized the rule as being: when it’s ineffectual to warn, then don’t.  BUT if you can identify a smaller community of people, then you should warn.

	Chapter 14

Nonfeasance




§1. The No Duty to Act Rule

The Nonfeasance Rule:  Duties based on relationships or their absence.

( Allegation is that D did not act, and by not acting where a RRP/SSC would act, D is negligent.

( Rule:  the court will not force people to act when they are not acting.

( It is an attack on the prima facie case – I had no duty.

( Purest case is the duty to rescue.

( If D wins on nonfeasance usually that means that Ps lawyer was really bad.

Yania v. Bigan, PA, 1959 – nonfeasance 

a. Facts:  D was engaged in a coal strip-mining operation.  On the property being stripped were large cuts or trenches created by D.  One was large and had water in it.  P, the operator of another coal strip-mining operation, went to D’s property for the purpose of discussing a business mater w/ D.  While there, D asked P to aid him in starting the pump in the trench.  D dared P to jump in.  P jumped in and drowned.  P’s widow claims that D caused such a mental impact on P that P was deprived of his own volition and freedom from choice and placed under a compulsion to jump in the water AND that D failed to take the necessary steps to rescue P from the water.

b. I/H:  Did D have a duty to rescue P? No.

c. R:  The mere fact that D saw P in a position of peril in the water imposed upon him no legal obligation or duty to go to his rescue unless D was legally responsible, in whole or in part, for placing P in the perilous position.  Absent any such legal responsibility, the law imposes no duty on D to rescue.

d. W/ respect to P’s claim that D controlled P mentally, the court states: P, a reasonable and prudent adult in full possession of all his mental facilities, undertook to perform an act which he knew or should have know was attended w/ more or less peril and it was the performance of the act and not any conduct upon P’s part which caused the unfortunate death.

e. Arguments Ps lawyer could have made:

a. Special relationship exception:  PA follows the traditional categories of LO duties.  So, under that category, P was a business invitee.  D owed him a duty of reasonable care.  

b. Creation of the risk:  Another argument is that I created this risk.  In a comparative fault state, both D and P would be found to be negligent.

f. Here, the court recognized that there is a gap b/w what is required morally and what is required legally.

Nonfeasance v. misfeasance:  Misfeasance is acting in a bad way.  Nonfeasance is not acting.

(look up Rockweit v. Senecal)

Newton v. Ellis, 1855, England – doing something unlawfully is NOT nonfeasance

a. Facts:  There is a well dug into the road.  D dug wells into the road and didn’t put up a barrier.  P’s carriage crashes into this.  P is injured.  The action is brought for an improper mode of performing the work.

b. I:  Is the claim barred by nonfeasance?

c. H:  No.  This is not not acting, it is doing something unlawfully what might be done lawfully: digging improperly w/out taking the proper steps for protecting from injury.

d. It’s okay to see this as D owing a duty of reasonable care to everyone and he breached that duty by not properly covering up the hole.  

The “No duty to assist” rule

( A P cannot sue a D for not doing anything to help.

( The allegation there is “nonfeasance” as opposed to “misfeasance (doing something badly).

( There are exceptions.

§2. Exceptions, Qualifications, and Questions

Basic rule: No duty to assist

Three major exceptions (sometimes overlapping): D raises nonfeasance and P brings up one of these exceptions.  “yes, you did have a duty to act b/c…”

The main factor in the court in finding a duty of care is the foreseeability of harm.

1.  Where D creates the risk of harm to P, or where D harms P and further harm is risked.

a. If I harmed you (even if innocently), I had a duty to assist you.

b. The damages that flow from a breach of this duty to assist are those injuries that are caused in my duty to assist.

c. HYPO:  If Hayden hit a person on the way to school, he would have a duty to assist.  The person who saw the accident on the sidewalk would not.  From his failure to assist, he would not be responsible for the broken leg in the accident, but he would be responsible for any further damage caused the person (i.e. he was hit by another car.)

a. If Hayden had asked me to help and then he went to class, a jury might determine that this was reasonable.  If it was reasonable to think that I would help and that he could trust me to do so, then maybe Hayden would be found to have fulfilled his duty of reasonable care. 

b. If he asked some random person on the street, he would not be fulfilling his duty of reasonable care.

d. R: always link up the breach of duty to the harm.

South v. National RR Passenger Corp., ND, 1980


a.  Facts:   P was injured in a collision b/w his truck and the train.  At trial there was 

     evidence that the engineer did not assist P after the collision and some discussion of the 

     engineer’s deposition testimony that he did not cover up the P w/ his jacket.  The P and 

     his wife won.

b.  I/H:  Did D have a duty to aid?  Yes.


c.  R: A person who knows or has reason to know that his conduct, whether tortious or 

                 innocent, has caused harm to another has an affirmative duty to render assistance to 

     prevent further harm.  One who breaches such duty is subject to liability for damages 

     incurred as a result of the additional harm proximately caused by such breach.

2.  Where D begins to assist (or “takes charge”)

a. Where a D begins to assist, then D has a duty of reasonable care to continue assistance in a reasonable manner.

a. Question 1:  Did D act in a way that really took charge?

b. Q2:  Did take exercise reasonable care?

b. The theory is that by beginning to assist, D has displaced others from helping.

c. Key:  the person has to be worse off then they would have been had D not begun to help.  There has to be further harm to be liable.

d. HYPOs: 

a. If I was on the sidewalk, say Hayden’s accident, saw him run off, decide to help but then realize that I’m late for class and run off, and someone else comes by to help (and there is no further damage), I am off the hook.

b. Only when another person does assist and no further harm was caused is Hayden off the hook.  This clears him from liability b/c no further harm was caused.   

c. If you took a drunk person from a party to the bedroom to let them rest and they died, they might have been better off at the party and you might be liable.

Krieg v. Massey, Montana, 1989 – reasonable assistance fulfilled

a. Facts:  P was an old man.  D, the manager of the apartment building where he lived, was walking around w/ a pistol.  She took it from him and put it at the top of his closet.  She had arranged to take him to the doctor later, but after about an hour she heard a noise.  She found that P had killed himself.

b. H:  Summary judgment for the D affirmed.  

c. This falls under the “take charge” exception of nonfeasance.  When this duty of care kicks in, it is a REASONABLE duty of care.  She fulfilled this duty.  If she had taken the gun away from him and brought it to her apartment and he wasn’t suicidal, then he could have sued her for conversion.

Florence v. Goldberg, NY Court of Appeals, 1978 – detrimental reliance = duty to act


a.  Facts:   A mother, having observed the police guard stationed at the school crossing for 2 

     weeks, ceased to take the child to school.   The guard called in sick.  Departmental regs 

     called for sending a substitute if possible and, if not, to cover the most dangerous 

     crossing.  No sub was sent and the principal of the school was not notified.  The child 

                 was struck at the unguarded crossing.


b.  I:  Is the city liable for failing to provide protection?  Yes.


c.  Had the police department not assumed a duty to supervise school crossings, P’s 

     mother would not have permitted her child to travel to and from school alone.  The 

     failure to perform this duty placed the infant in greater danger than he would have been 

     had the duty not been assumed since the mother would not have had reason to rely on the 

     protection.

3.  Where D has a “special relationship” w/P.

Maldonado v. Southern Pacific Transportation Co., CT, 1981

a. Facts:  P attempted to board D’s freight train while it was moving.  The D’s employees bumped the train as P was boarding, causing him to fall under the wheels, which severed his arm and damaged his leg.  He called for help to D’s employees on the caboose, but allegedly, they refused to assist him and also yelled at bystanders not to do so.

b. H:  This states a valid claim.

c. R: Under the Restatement there is an independent duty to aid when harm is caused by D or through its instrumentality, and if D’s failure to assist aggravates the injury, D can be liable, even though the P was guilty of contributory negligence in causing the harm.  

a. This falls under creation of the risk and taking charge.  

d. The yelling at the bystanders was IIED.  

Farewell v. Keaton, MI, 1976 – all nf exceptions apply 


a.  Facts:  2 teenagers are drinking and flirting w/ teenage girls.  Boys who know the girls 

     beat P up.  D finds P beaten up under a car.  He puts ice on his head and puts him in the 

     car.  He drives him around, takes him to a drive-in restaurant, and then drives P to his 

     grandparent’s house and leaves him in the car.  P dies.  It was found that w/ reasonable 

     assistance he would have been okay and would have lived.

b.  I:  Did D breach a duty to P?  Did that breach cause the actual harm?

c.  H:  Yes.  Under these circumstances, to say that D had no duty to obtain medical 

     assistance or at least notify someone of P’s condition and whereabouts would be 

     “shocking to humanitarian considerations” and fly in face of “the commonly accepted 

     code of social conduct.” 


e. All exceptions apply here:

a. D might have created the risk of harm.

i. If D started arguing w/ the people that beat up P, that might be enough to have created the risk of harm. 

b. One who begins to assist has to exercise reasonable care while in charge.

i. This was mf v. nf.  D did not act reasonably when he assisted P.  

1. The child standard of care here does not apply b/c these boys were 16 and the csc usually only applies to 12 year olds and younger.

ii. P also stopped assisting.

iii. R: Once you start assisting, you cannot stop.



c. The court finds that a special relationship existed b/w P and D.  This is the furthest example of finding a relationship of any case in the US.

i. By agreement they were doing things together.

Kircher v. City of Jamestown, NY, 1989 – need direct conduct to create a special relationship w/ the city.

a. Facts:  P was forced into a car w/ a man.  2 men saw and chased after the car.  While trying to catch up to the car, they saw a police officer.  They explained what they had seen.  He promised to call in, but never did.  Meanwhile, the P was beaten and raped.

b. H:  The city is not liable.

c. R:  Where a municipality voluntarily undertakes to act on behalf of a particular citizen who detrimentally relies on an illusory promise of protection offered by the municipality, there is liability b/c the municipality has by its conduct determined how its resources are to be allocated. ( a special relationship is created.  

d. Liability on this ground requires the municipality to be in “direct contact” w/ the claimant and requires justifiable reliance by the claimant upon the municipality’s affirmative undertaking.  

a. Here, the P was not in direct conduct.
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  The Restatement recognizes 5 kinds of formal relationships that require D to use reasonable care for P’s safety, including reasonable care for the P’s safety, including reasonable affirmative efforts to rescue.

a. carrier-passenger

a. bus driver – passenger:  if the passenger is injured while in the bus.

b. innkeeper-guest

a. anyone of the employees in a hotel can count as an innkeeper.

c. LO – invitee

a. Here, a duty of reasonable care is owed.

d. Custodian-ward

a. Hospital-patient

b. Prisoner-guard

e. Employer-employee.
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 There are good Samaritan statutes.  In most states, these statutes are limited to people licensed to help (doctors, nurses, ambulance people).  It insulates them from liability if they assist badly.  It does not put them under an affirmative duty to act.  

	Chapter 16:  

The Duty to Protect 

From 3rd Persons




§1. Defendant’s Relationship w/ the Plaintiff

Duty to Protect from 3rd Persons:

Source of duty may spring form D’s relationship w/ P.

Or from D’s relationship to the source of harm (such as the 3rd person).

Posecai v. Wal-Mart Stores, Inc., Supreme Ct. of Louisiana, 1999 – balancing test

a.   Facts:  P was mugged in the parking lot of Sams. P sued Sams claiming that it was negligent 

in failing to provide security guards in the parking lot.  Evidence shows that Sam’s was adjacent to but was not in a high crime area. From 1989 – 1995, there were 3 robberies on Sam’s premises. During the same period, there were 83 offenses at 13 businesses in the same block at Sams.

       b.  H:  Sams did not owe a duty to P to provide further security.  Sams did not possess the 

  
requisite degree of foreseeability which would impose a duty to provide security patrols in 

the parking lot.

      c.   Note: Hayden believes that the issue was framed poorly.  The issue should not have been 

“did Sams owe a duty to P to provide security guards.” It should have been “did Sams owe P a duty of reasonable care and if so, was that duty breached?”  

      d.   The court says that the most important factor in deciding whether or not there is a duty is 

foreseeability of harm.  4 approaches:


a.  Specific Harm Rule:  LO does not owe a duty to protect patrons from the violent 

     acts of 3rd parties unless he is aware of specific imminent harm about to befall 

     them.

b. Prior Similar Incidents:  foreseeability is established by evidence of previous crimes on or near the premises.  

c. Totality of Circumstances:  LO on reasonable notice ( then a duty of reasonable care.

d. Balancing Test:  seeks to address the interests of both business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of 3rd persons.

i. Very similar to Carroll Towing:  Conduct is negligent when the Burden of avoiding the harm is < Probability of the harm occurring x foreseeable Liability, and the actor fails to avoid the harm.

ii. B < P x L = negligence

e. This court looks at these as determining whether there is a duty, but really these are used to determine whether or not a duty of reasonable care has been breached.  
[image: image38.png]


 Where the duty arises to protect a 3rd person:

· If there is a special relationship b/w a private person and a 3rd person, then there is a duty to protect the 3rd person from the criminal activities of another.  

· Special relationships include:

· Common carrier-passenger

· Innkeeper-guest

· LO-invitee

· Employer-employee

· Custodian-ward

· Parish court cites a caveat:  these are NOT the only relationships that give rise to a duty.

· If the private person created the risk of harm, then there is a duty to protect the 3rd person.


· If an LL knew of the danger and could have controlled it, then he is liable to the injuries to a tenant from a 3rd person.

Lisa M – under vicarious liability, but could have been duty to 3rd persons case


a.   Facts:  Lisa M was sexually assaulted during ultrasound.

b.   Duty:  hospital had a duty to take actions to prevent the harm

c.   Breach: could have prevented the harm by having someone else in the room.  


i.  Carroll Towing:  weighing of factor to see if there was a breach of duty.


ii.  B < P x L.

d.   Actual Harm:  sexual assault.

f. Actual Cause:  but for the hospital leaving him in the room w/ her, this would not have occurred.

Hosein v. Checker Taxi Co – good exam discussion


a.  Facts:  Decedent, P, leased a cab from Checker, and while operating it was shot by 2 

     passengers.  Checker had not equipped the cab w/ a bullet-proof shield as required by 

     statute.  The statute, however, was held unconstitutionally vague and the court held that 

     though some invalid statutes could be used to set a standard of care, one that was vague 

     could not.

b.  P’s lawyer focused on special relationship and the court found that there was none.

c.  Arguments that P’s lawyer could have made:

a. This is close to a business invite, where a duty of reasonable care is owed.   

b. The Parish court gave a caveat that other relationships could give rise to a duty.  Argue that this is one of them!

i. Defense to that, however, is that this would expand liability too far.

c. D created the risk of harm by not providing the cab w/ a bullet proof shield as required by statute.

d. Note:  avoid framing this as a duty to act (nonfeasance).  Frame as the cab was built in an unreasonably risky manner.

i. Duty:  reasonable care; a duty of reasonable care is owed to everyone

ii. Breach:  building cab in an unreasonably risky manner (w/out bullet-proof window)

iii. Actual Harm:  death

iv. Cause in Fact:  but for the cab being built in a risky manner, then P would have lived.

v. Proximate cause:  statute alone makes the type of harm foreseeable.  And P was w/in the class of persons that a RPP/SSC would have foreseen as being harmed by his neg conduct.  

e. We could argue that this is an employee/ employer relationship.

i. We would need to know whether the cab owner set the hours, chose the car for P, etc.  We would also look to see if the company had made P an independent contractor 

f.   You could also say that P assumed the risk by taking the cab w/out the 

     bullet proof shield.  Cite Crews for this argument.  

Klien v. 1500 MA Avenue Apartment, DC, 1970 - successful suit against LL.


a.  Facts:  Tenant rented an apartment.  When the tenant first rented the apartment, the 

    building had all sorts of security.   7 years later, security dropped as crime rose.  P was 

    attacked in the hallway of the building.

b. The LL was held liable.

c.  This fits into exception #2 of “No Duty to Assist.” 


a.  Where D begins to assist (or take charge).


b.  LL acted and T relied.  
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  Duty of care was found to be owed to tenant’s guest to protect from attacks in common areas.

§2.  Defendant’s Relationship w/ Dangerous Persons

Rosales v. Stewart – duties of a LL to protect others from a dangerous tenant.


a.  Facts:   Action for death of a 10 year old child, who while standing in her own yard was 


     struck by a bullet fired by Boyer.  Boyer was firing from the yard of a house he rented 

   
     from D.  Ps alleged that Stewart, as lessor, knew that Boyer occasionally discharged a 

   
     firearm in the backyard and failed to exercise care to prevent this.  


b.  R:  If the lessor has control over a danger from the tenant, he is under a duty of care, 


     though he is not liable if there is no control.  The LL is under a duty to 3rd persons to do 


     all that he legally can to get rid of a dangerous condition on the leased premises, even if it 


     means getting rid of the tenant.


c.  This has been held to extend to protect other from injury from a dangerous dog.



a.  A limit, however, on this case and the extension is that the LL knew of the 



     danger.


d.  Note:  Willfull ignorance is not going to be protected.
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 An employer can be held liable for an intentional tort on the part of it’s employee if the employer was negligent in hiring or supervising the employee.  Duty owed is a duty to the world, a duty to hire people in a reasonable way.

Dudley v. Offender Aid and Restoration of Richmond – D under a duty of care b/c of their custodial relationship w/ the offender.


a.  R:  Under the general rule, one owes no duty to control the conduct of a 3rd person for the 


     benefit of the P.  HOWEVER, if the D is in a special relationship to either the P or to the 


     3rd person, the D is under a duty of care.
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  A Duty to Control Children:  Parents are not liable for a child’s torts merely on the basis of the parental relationship alone, nor even merely b/c the child is known to be rough.  Parents are liable ONLY for failing to control some specific dangerous habit of a child of which the parent knows or should know in the exercise of reasonable care.

· The policy is to let children be children and parents be parents.  You don’t want juries assessing parenting styles.

· Unless there is a statute, parents are not vicariously liable for the acts of their children.

Tarasoff v. Regents of UC, Supreme Court of CA, 1976


a.   Facts:  Poddar told his therapist that he was going to kill Tatiana.  His therapist had the 

  
     campus police briefly detain Poddar, but they released him when he appeared rational.  

     The therapist’s supervisor then directed that no further action should be taken to detain 

     Poddar.  Subsequently, Poddar killed Tatiana.


b.  I: Did (1) the doctors and the school and (2) the police breach a duty of care to Tatiana?


c.  H: (1) The doctors and the school did.  (2) The police did not.  The decision by the police 

     not to warn was not a basic policy decision and that there was therefore no immunity, but 

     b/c the police were not in a special relationship w/either Tatiana or Poddar they had no 

     duty to warn.

d.   The duty of care arises b/c Poddar is in a special relationship w/ the psychiatrist.

g. Rowland v. Christian:  in general where one person is in a position where by acting you could cause danger, then you owe a duty of reasonable care to prevent the danger.

h. Rationale:

a. CA has a statute that imposes a duty of care on everyone.

b. Fundamental principle: there’s going to be a duty. There, however, will not be a duty when we balance a number of factors and they weigh against finding a duty.

c. The factors include:  

i. Foreseeability of harm to P.  Most important one!

ii. Degree of certainty that the P has suffered injury.

iii. The moral blame attached to D’s conduct.

iv. The extent of the burden to D and the consequences to the community of imposing a duty to exercise care.

v. Cost and prevalence of insurance for the risk involved.  (social cost of finding a duty)

i. W/ regards to the difficulty of predicting dangers accurately, the court says:

a. Therapists need only exercise “that reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of that professional specialty under similar circumstances.” 

b. Once a therapist does determine (or reasonably should have determined) that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.

c. W/ regards to a warning constituting a breach of trust/ privilege:

i. statutes give therapists the right to make a disclosure 

ii. so combined w/ tort law that requires reasonable duty ( therapists should make disclosures when they have a duty to.

j. Virtually every state follows Tarasoff, but it has been limited to psychologist and psychiatrist (they are in the best position to evaluate the strength of the threat).

k. Hayden thinks that the psychiatrist here fulfilled his duty of care.  W/ regards to the police, some states would have found a special relationship b/w Poddar and the police and therefore a duty to warn.

l. Limitation on Tarasoff:

a. Thompson v. County of Alameda, CA, 1980:  The court refused to impose liability upon a county which had released a dangerous criminal who was threatening to kill some unnamed child.  When released, he did kill the child.  

i. R:  In those instances which the released offender poses a predictable threat of harm to a named or readily identifiable victim, a releasing agent may well be liable for failure to warn such persons.

1. Here, the child was no named, so there was no liability.  

ii. This rationale has been rejected by other states.

DiMarco v. Lynch Homes-Chester County, PA, 1990 – doctor has a duty to warn patient


a.  R:  When a physician treats a patient who has been exposed to or who has contracted a 


     communicable and/or contagious disease, it is imperative that the physician give his /her 


     patient the proper advice about preventing the spread of the disease.  


b.  These precautions are taken to safeguard the health of others.  

Witthoeft v. Kiskaddon 


a.  R:  You don’t have a duty to warn about obvious hazards.


b.  There is room for policy arguments that doctors should have a duty to warn even about 


     obvious hazards like not driving when your sight is bad.

[image: image42.png]


 Doctor prescribes medication on which people shouldn’t drive.  Some states say that this is obvious, and, therefore, you don’t have a duty to warn patients.  Other states say that the doctor does have a duty to warn.
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  AIDS:  A CA statute permits the doctor to disclose a positive test for AIDS to anyone reasonably believed to be a spouse, sexual partner or needle sharer, but the doctor is not permitted to disclose any info that will identify the patient.  The doctor is not required to make disclosure. 

Negligent Entrustment

A duty of reasonable care may exist to not entrust chattels (esp. cars and weapons) to people who are likely to use them in dangerous ways.  For this duty to exist, D must have the right to control the chattel, and the risk of harm by the 3rd party must be reasonably foreseeable.

West American Insurance Co. v. Turner


a. R:  Liability for neg entrustment results when an owner, having knowledge of a person’s 

   incompetency, inexperience, or recklessness, entrusts his car to another w/permission to 

   use it.  At the time of the entrustment, the owner must have actual or constructive 

   knowledge of the entrustee’s incompetency to operate a car by reason of some mental or 

   physical disability evidenced by youthful age, mental impairment, or physical handicap or 

   intoxication.

a.   Some courts limit liability to cases in which D is the owner of the chattel.

b. Other courts have extended the duty to sellers who know or should know that the buyer is a danger to others.

Duties of providers of alcohol 

Sellers of alcohol:

· Newer rule:  duty to exercise reasonable care to avoid foreseeable harms

· There is a duty NOT to sell to a person who is noticeably drunk.  

· Cases that have imposed liability on commercial sellers of alcohol do so only when the vendor is selling to minors or people who are already intoxicated.  If you’re selling to someone who is not a minor or intoxicated, there is no duty. 

· Some states codify the fact that the driver is must more liable than the restaurant who served alcohol.  In a modified state then, this would never survive b/c the restaurant is never more than 50% at fault.

· Traditional rule:  drinker’s act a superseding cause, or no duty owed to protect P

Social hosts:

· Most courts impose no duty; a few have done so in some circumstances

· Serving a social guest that is a minor might be a problem b/c it is a criminal violation.  This becomes a negligence per se situation.  

· Or, if as a social host, you begin to monitor, a duty might arise that you continue to do so. This falls w/in the beginning to act, take charge nonfeasance analysis.

	Chapter 17:

Emotional 

Harm



	Subchapter A.  Intentional and Reckless Harms




§1.  Intentional Infliction of Emotional Distress

Elements:  

1. Intent to inflict IIED or Recklessness.

2. Extreme and Outrageous Conduct


a.  Courts look at how severe the conduct is to show intent.  If it was really severe, then 

     P probably intended to cause IIED.

b.  Liability does not extend to mere insults, indignities, threats, annoyances, petty 

     oppressions or other trivialities. 

c.  A single incident is very rarely found to be extreme and outrageous.  


a.  Exception:  Taylor v. Metzger:  a single racial slur spoken by a stranger on the 

     street probably could not amount to extreme and outrageous conduct.  But a jury 

     could reasonably conclude that the a racial slur spoken in the workplace could 

     amount to extreme and outrageous conduct.

3.  Resulting in Severe Emotional Distress


a.  Some courts require proof that the stress is severe.  P might need to bring in an expert.
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  This is an intentional tort so the defense of consent would apply (brought up in the context of coaching).
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  Statute of limitations:  usually the last act in a series of act begins the SOL clock.
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  You don’t need to bring a claim for IIED or NIED if you are physically harmed b/c the emotional distress is incorporated in pain and suffering damages.  HOWEVER, if there is an independent tort (i.e. battery), P is not required to sue on a battery theory merely b/c the facts would have sufficed to show a battery.  

GTE Southwest, Inc. v. Bruce, TX, 1999


a.  Facts:  D was a manager at GTE.  Ps were his employees.  Over a period of years, Shields 

     engaged in a pattern of grossly abusive, threatening, and degrading conduct, regularly 

     using the harshest vulgarity, verbally threatening and terrorizing them.  Held: Ps can 

     recover.  

b.  2 different theories of IIED in the workplace.

a. some courts have held that a P’s status as an employee should entitle him to a greater degree of protection from insult and outrage by a supervisor than w/ a stranger

i. based on the rationale that as opposed to temporary relationships, the workplace environment provides a captive victim and the opportunity for prolonged abuse.

b. several courts, including Texas, have adopted a strict approach to IIED in the workplace.

i. Theory that to properly manage business, an employer must be able to supervise, review, criticize, demote, transfer, and discipline employee.

ii. Thus, to establish a coa for IIED in the workplace, an employee must prove the existence of some conduct that brings the dispute outside the scope of the an ordinary employment dispute and into the realm of extreme and outrageous.

First Amendment and Religion


a.  A threat of divine retribution was not actionable, but P’s claim that the church 

     fraudulently induced Ps “into an atmosphere of coercive persuasion” could go to the jury 

     as IIED.

3rd Party Recoveries of IIED:

When D is directing extreme and outrageous conduct at A, B can sue for IIED if:  

(1) B is present AND

· In some cases, people have been found to be present when they hear the crime.  (a family hiding in the closet and hearing the murder of their family members outside of the closet was sufficient)


(2) B is a family member of A OR B suffers physical injury from D’s act.

· This is seen as flexibly; not rigid.  

Note:  Transferred intent does not apply to IIED.

	Subchapter B.  Negligent Infliction of Distress or Emotional Harm
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  If there is emotional harm but no negligence, no NIED.
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  Insurance usually covers negligent, but not intentional torts.

§2.  Fright or Shock from Risks of Physical Harm

Mitchell v. Rochester, NY, 1896 – physical impact required for NIED recovery

a.  Facts:  P was in the street about to board a railway car when the D drove a team of horses  

     at her.  By the time the horses were stopped, the P found herself standing b/w them.  The 

     P suffered shock + miscarriage.  

b.  H:  (1) there could be no recovery for fright alone AND (2) as a corollary there could be 

     no recovery for consequences of fright, even physical consequences like miscarriage.  

     W/out physical injury, the neg of D would not be a proximate cause.

c.  Parasitic damages:  if the D negligently causes physical injury to P, P can recovery all 

     damages that result, including damages for pain, suffering, and emotional harm.

Different requirements for NIED:

1.  Emotional distress is recoverable only if parasitic to physical injuries - Mitchell

2. 1st departure:  impact

a. D acted negligently, an impact occurs, if emotional harm occurs, that can be recovered.

b. Smoke particles may be impact.

3. 2nd departure: If D’s negligence causes emotional distress followed by physical manifestations of distress, then you have recovery. – Mitchell fact pattern

a. physical manifestations must be causally linked to D’s negligence

4. Another step:  emotional distress, but no impact prior. No physical manifestations.

a. This is potentially the pure finding of NIED w/out limitations.

b. There are a couple of states that find that nothing extra is required.

c. But now, you often see courts make P prove the harm by expert testimony.  Hayden thinks this is the best way.
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 10 states follow the rule that if their pet is negligently injured, they could sue the person who negligently harmed their animal.

Miley v. Landry, LA, 1991 – thin skull approach to NIED


a.  R:  When a D’s neg conduct aggravates a pre-existing condition, the victim must be 

    compensated for the full extent of the aggravation.

b.  Other states have rejected this doctrine have rejected this doctrine and imposed a 

     reasonableness requirement.

Current NIED Approaches:  An Imperfect Summary

1.   1st approach:  Negligence elements + P must suffer “impact” before emotional harm.


a.  This was the original rule (Mitchell).  States have moved away from the rule.  On an 

     exam, mention that if this was a good rule, states would be adopting it v. moving away 

     from it.

b.  Very few states follow this rule.

d.  Argue that this is stupid b/c people have tried to argue that all sorts of crazy things are 

     impact, when really we should be looking at severity of emotional harm.

2.   2nd approach:  Negligence elements (must prove negligence) + P must have “physical manifestations” of emotional harm


a.  6 states follow this rule.

3.   3rd approach:  Negligence elements AND P must be in “zone of danger” (fearful for own safety).

a.  Zone of Danger = fearful for own physical safety.  


a.  Under this test, a worker w/in the zone of danger of physical impact will be able 

     to recover for emotional injury caused by fear of physical injury to himself, 

     whereas a worker outside the zone will not.

c. Fear for one’s own safety is an essential element of the zone of danger test and must be expressed at or near the time of the danger in order for P to prevail in the action. ( P must suffer imminent apprehension of physical harm which causes or contributes to emotional injury.  

d. This allows you to sue b/c you saw someone else hurt or almost hurt AS LONG AS you were scared for your own safety as well.

e. EX:  if a car drove up on the sidewalk and almost hit my friend and me, we could sue.  

b.  There are some states that use zone of danger as the primary test for proximate cause.  In 

     those states, you wouldn’t need to reprove “zone of danger.”

c.  When there is emotional harm BUT there is no physical risk of harm to anyone in the 

     entire picture:


a.  Washington v. John T. Rhines, DC, 1994:  P must be in the zone of danger.

-- these 3 approaches do not distinguish b/w bystanders and direct victims ---

4.  4th approach:  Split cases into “bystander” and “direct” and use Dillon for former.


a.  NIED: when emotional harm results from injury to another.



a.  Dillion v. Legg:  multi-factor test may allow recovery by bystander.




i.    (1) P near scene

ii. (2) suffers direct emotional impact from contemporaneous observance; AND

iii. (3) close relationship w/ P and victim.

c. Dillion v. Legg:  a mother and sister saw a car strike daughter as she crossed the road and the daughter died.  Recovery was allowed

a. The court recognized that the mother’s claim was derivative and would be barred by daughter’s contributory negligence. In some states were contributory neg is a bar, then the mother, whose claim is derivative of the daughter’s, would be barred from recovering b/c the daughter did not recover.

b. The rules of contributory negligence apply here as well.  

d. Note:  These are FACTORS NOT ELEMENTS.  Each one does not have to be met in order for the claim to survive.

a. B/c these are just elements, the answer is always maybe!

5.  5th approach:  Split cases into “bystander” and “direct” and use Thing for former + negligence.

a.  Thing v. LaChusa:  bystander must meet all special elements:  

b. (1) P present at scene, then aware that victim is injured; 

i. If there is too big of a time lag b/w when the person was injured and when you realized that they were injured, you will not be able to recover under Thing.

c. (2) suffers “serious” emotional distress; AND

i. Serious emotional distress = a reaction beyond that which would be anticipated in a disinterested witness and which is not an abnormal response to the circumstances.  

d. (3) P closely related to victim [exclusive list].

i. In CA, it’s limited to blood relatives to a certain amount + spouses.  It would not include partners or finances, but we should argue that it should!

ii. In one NV case, fiancé was not deemed to be closely related.

b.  NIED:  the CA picture:


a.  CA divides NIED cases into 2 P categories:  “bystanders” and “direct 

     victims” ( most crucial decision in CA!

i. Bystanders must meet Thing v. LaChusa special elements (as well as any remaining “regular” negligence elements) to recover anything at all.

ii. “Direct” victims need not meet any special elements (just “regular” neg elements) to recover.

1. Burgess enlarges “direct” category to include Ps to whom D owes a “preexisting duty.”  The preexisting duty must be causally connected to the harm!

a. This really only applies to doctors. Possible exam could come up w/another situation where this would apply.

i. There is an argument that a funeral home and the wife of a deceased are in a preexisting relationship.  Therefore she would be the direct victim when there is harm to the deceased.

b. The phrase that P is a direct victim means that P was in some kind of preexisting relationship w/ the D and that her claim is based on a breach of duty assumed by D or imposed on the D as a matter of law, or that arises out of a relationship b/w the two.

c. Burgess (CA, 1992):  woman had a c-section, was sedated, and following knew that something was wrong w/ her baby.  A doctor owes a duty the pregnant woman, not merely to the fetus alone.  If the mother were treated as a bystander, the physician would have an incentive to sedate her, so that she would not see or hear injury and thus would be defeated by Thing.

2. Non-bystanders are “direct victims” (Court of Appeal holdings – some split in districts)

a. Burgess allows people to be direct victims who would otherwise be bystanders.  

b. In CA, if you’re a direct victim, the regular rules of negligence apply and that’s it!  Look at Tarasoff!  Normally there is a duty of reasonable care, but factors may out lead the court to conclude that there is no duty.  Most important factor is foreseeability of P.

3. Under CA law, a direct victim is anyone who is not a bystander or a person to whom D owes a preexisting duty.  

4. The classification of a person as a bystander would turn on the claim (in the complaint) that they saw someone else injured.  This is factual sworn statement by P.

a. So in the complaint, if they allege this they are a bystander UNLESS there is a pre-existing duty owed to them by D.

c.  There is no thin skull rule in a bystander case in CA.

d.   12 states follow Thing for bystander recovery.  


a.  Some states like NH have adopted Thing, but loosened the restriction of what it 

     means to be closely related to the victim.

*  For the states that split bystander and direct, they might do a number of things for direct.  The trend for direct victim is to do what CA does.  Just follow neg cases; no special rules for direct victim.  

6.  6th approach:  No special rules for any P who suffers “severe” or “serious” distress (regular negligence cases); expert testimony, maybe (Camper)


a.  This approach does not separate bystanders either.  


b.  This is the approach that most states are adopting!


c.  Sacco v. High Country Independent Press, Inc., Montana, 1995 – made out a new 

     theory for NIED ( got rid of physical impact requirement! 



a.  Facts:  When P left her employment at the newspaper, the company and its 

 
    officers falsely told police sergeant that she had stolen negagives and proof sheets.  

  
    The officer made a criminal complaint.  

b.  Elements of the Case:


i.   D owed P a duty to protect from emotional harm.


ii.  D breaches that duty (acts negligently).


iii. Actual harm (serious or severe emotional distress)


iv.  Cause in Fact (neg must be an actual cause of the emotional distress)

iv. Proximate Cause (serious or severe emotional distress ( must be foreseeable type of harm; P foreseeable also)

d. Here, the jurors would hear P testify and decide whether that stress is sufficiently severe.  They would decide based on their own experience.

d.  Camper v. Minor (TN, 1996):  requires expert testimony to prove the seriousness of the distress.

Misdiagnosis:

a.  Heiner v. Moretuzzo, OH, 1995 – no recovery for misdiagnosis b/c no harm.


a.   Ds tested P for AIDS, but negligently and erroneously reported to P that she was 

      infected.  The P later discovered that the diagnosis was wrong.  She sued for 

      NIED.  

b.   H:  NO recovery.  OH does not recognize a claim for NIED where the distress is 

   
      caused by P’s fear of a nonexistent physical peril.

b.  Hartwig:  The court recognized that having a false diagnosis does cause emotional 

     distress that should be legally cognizable and compensable.

c.  If on the facts, after the misdiagnosis there was physical harm b/c of the risky behavior 

     that you engaged in, you can usually recover b/c there has been harm.


a.  But if P found out that he was diagnosed w/ cancer, you could argue that a 

     reasonable person would have gotten a 2nd opinion.

d.  From Burgess, in CA, negligent misdiagnosis cases fall under a preexisting duty.  

Boyles v. Kerr
§4.  Toxic Exposures:  Fear of Future:  Limits on Recovery?

Potter v. Firestone Tire & Rubber Co., Supreme Court of CA, 1993 – more likely than not test

a. R:  For public policy reasons, emotional distress caused by the fear of a cancer that is not probable should generally not be compensable in a negligence action.

b. Public policy reasons:

a. Compromise the availability and affordability of liability insurance for toxic liability risks.

b. Adverse affects on drug manufacturers.

c. Compensation for actual cancer victims might not be available.

d. Supporting a more likely than not limitation establishes a sufficiently definite and predictable threshold for recovery and permits consistent application from case to case.

c. R:  In the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if the P pleads and proves that:

a. (1) as a result of D’s neg breach of a duty owed to P, P is exposed to a toxic substance which threatens cancer; AND

b. (2) P’s fear stems from a knowledge, corroborated by reliable medical or scientific opinion that it is more likely than not that the P will develop the cancer in the future due to the toxic exposure.  

d. R:  A toxic exposure P need not meet the more likely than not test if P pleads and proves that D’s conduct in causing the exposure amounts to “oppression, fraud, or malice.”  ( this authorizes the imposition of punitive damages.  

a. Thus, the fear of cancer damages may be recovered w/out demonstrating that cancer is probable where it is shown that D is guilty of “despicable conduct which is carried on by D w/ a willful and conscious disregard of the rights or safety of others.”  
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  Potter has been applied to HIV exposure cases. If chances of getting HIV are not more probable than not, then no recovery.
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  If P suffers physical injury, there is no need for NIED claims. You get past and future medicals and past and future pain and suffering, which would include the fear of getting injury later.  

· Ex: a carcinogen was poured over you.

Hartwig v. Oregon Trail Eye Clinic, NE, 1998

a. Allowed a needle prick (when not certain that the needle was exposed to HIV) to be sufficient injury for parasitic damages.

b. Reread case.

Notes:  

a. When the P is actually exposed to HIV, recovery for the resulting distress does not seem to be a problem even if the P suffers no physical harm.  

a. Recovery is limited to harms inflicted in the window of anxiety – the time before testing indicates to a high probability that HIV infection is unlikely.

b. Several state supreme court cases are in accord w/ NE in permitting recovery in at least 

some cases even though exposure is not established.

c. A majority of courts (mostly courts in NY) say actual exposure is required, meaning that there must be a channel of exposure and also a virus or toxin must be shown to exist.

d. Temple-Inland Forest Products (TX, 1999)

a. Facts:  2 workers were exposed to extensive asbestos dust for weeks before D told them what it was.  The doctor said they had been physically injured by inhalation of the dust, but that injury was producing no present symptoms.  On the other hand, the likelihood that they would suffer asbestos related diseases in the future was greatly increased.  

b. The court acknowledged the rule that physical injury warrants mental distress recovery, but held that at least in the case of asbestos, where future disease was highly uncertain, recovery for emotional distress would not be allowed.  

	Chapter 20:

Vicarious 

Liability 




§1.  Respondeat Superior and Scope of Employment
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 Goals of vicarious liability:


(a) the prevention of future injuries


(b) the assurance of compensation to victims


(c) the equitable spreading of losses caused by enterprise

Vicarious Liability

Idea:  one person (or entity) is legally responsible for the torts of another person, b/c of the relationship b/w the 2 of them.  Fault of the “higher up” is NOT required for liability.

Most common example:  An employer is vicariously liable for the torts of its employees if those acts are committed w/in the scope of employment.

Steps to Analysis:

1.  Employee commits a tort.

a. Issues:  is this person an employee?

b. Were they w/in the scope of employment?

2.  Employer is vicariously liable.

3.  If employee and w/in scope of employment, are there any exceptions?

a. Coming and Going exception ( employer NOT liable when an employee is going to or coming home from work UNLESS
a. Incidental Benefit: where the trip involves an incidental benefit to the employer, not common to commute trips by ordinary members of the work force.  

i. Paying for travel and/or travel time is evidence of an incidental benefit. Hinman.

ii. Faul v. Jelco court:  The Hinman court restricts its holding to cases where employer compensates the employee for both travel expenses and travel time.  In Faul, there was zone pay but it was not separate comp for travel, travel expenses, or per diem living expenses. No vicarious liability.

iii. Car pooling might be an incidental benefit – if employer gives monetary incentives to car pool!  It probably depends on if the employer is getting a benefit (look at rationale of rule).  

iv. When the employer send you on a business trip, vicarious liability arises.

1. Policy:  by holding the employer liable, the employer has an incentive to make sure that the employee acts responsibly.

b. Dual purpose

i. Applies when, in addition to merely commuting, the employee performs a concurrent service for his employer that would have necessitated a trip by another employee if the commuting employee had not been able to perform it while commuting.

ii. It usually doesn’t matter here if the employee volunteered or was asked.

c. Special Hazard

i. Authority rejects the claim that distance alone constitutes a special hazard.

ii. Foreseeable that an accident will occur = liability. 

b.  Frolic and (OR) detour

a. Frolic:  employer is NOT vicariously liable – it is a substantial departure from the employer’s business, in space and time.

i. An issue arises when an employee is off on a frolic, when does he come back in the scope of employment?

ii. The closer you are physically to doing your job AND the closer you are mentally, the more likely the employer will be held to be liable.  

b. Detour:  if it’s a detour, the employer remains vicariously liable. – it is just a brief “side trip” from the employer’s business

i. Prohibited acts:  The general rule is that an employer may be held accountable for the wrongful acts of his employment, although his employer had expressly forbidden the act.  

1. Test:  whether at the time of the commission of the injury the employee was performing a service in the furtherance of his employer’s business, not whether it was done in exact observance of the detail described by the employer.

2. Rule violations are foreseeable!

3. Policy:  If the employer expressly prohibited thing and that freed them from liability, they would contract out of all liability and that defeats the purpose of tort law.

Rationales for vicarious liability:

a. Reduce Accidents

a. The theory is if the employer knows that he will be liable, he will train to the 10th degree his employee to prevent liability. 

b. Cost spreading to the employer to the community.

a. Raise prices just marginally.  

b. This is part of the cost of doing business.  

c. The pricing of goods and services reflects this.

d. This is thought to be a better/effective way to spread costs.

e. If you didn’t have this and the employee couldn’t pay, then the risk of loss would be spread to the injured person ( not where we want it!

c. Employer has “control” over employees.

a. People injured by the employees don’t have control.

b. NOTE:  not talking about the employer being liable for the failure to train, negligent hiring or by giving employee a bad truck ( that’s direct liability. 

d. Employer’s work is being done, so it is fair to make employer pay.

a. The employer is not only getting a benefit from this, but is perhaps even morally obligated to bear the cost.

b. Carpooling, extra traveling by employee to a remote location, beating competition (paying employees for carpooling), extra work (business trips).

e. Employee may not have assets; employer is the “deep pocket” that can provide compensation.

f. Losses caused by employees are expenses of the business.
a. The losses caused by the torts of employees, which as a practical matter are sure to occur in the conduct of the employer’s enterprise, are placed upon that enterprise itself, as a required cost of doing business.
When an employee commits an intentionally wrongful act:

a. Question remains whether the employee’s tort was w/in the scope of employment.

b. Test most often used is causal nexus b/w the job and the tort.  

a. Often courts say the test is whether the tort was a “reasonably foreseeable consequence” of the job. (different test)

b. Lisa M says the “motivating emotions” behind the tort must be “fairly attributable” to the job. (different test)

c. Series of tests that narrow down to the most specific.

Rodenbush v. Oklahoma Nursing Homes, OK, 1993

a.  R: The employer is liable for employee’s assault upon others when “the act is one which   

     is fairly and naturally incident to the business, and is done while the servant was engaged 

     upon the mater’s business and arises from some impulse of emotion which naturally grew 

     out of or was incident to the attempt to perform the mater’s business.
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 The fact that the employer did everything humanly possible to prevent this from happening is completely irrelevant to vicarious liability.
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 If there is primary liability on the part of the employer than the jury would look at BOTH the wrongful tort of the employee and the wrongful tort of the employer.  Comparative fault comes into play here!


Employee or “independent contractor?”

If the person who commits the tort is an “independent contractor,” the employer is NOT vicariously liable.  But the label alone is NOT determinative!

Where an employer exercises significant control over the details of work, the “independent contractor,” may be deemed an employee for vicarious liability purposes.

a. Factors to be considered in determining whether an employer/ employee relationship exists:

a. The selection and engagement of the servant

b. The payment of wages (and possibly security benefits)

c. The power to hire and fire

d. The power to control the servant’s conduct

e. Whether the work is part of the regular business of the employer.

b. Policy:  the more control that you have, the more that you’re directing someone’s conduct.  The more that you get a benefit, the more you should assume the risk.

	Chapter 21:

The Development of Common Law 

Strict Liability 




§1.  Strict Liability for Trespassory Torts and the Advent of Fault Theory

The development of common-law strict liability:

The case of ultrahazardous or abnormally dangerous activities.

The evolution of strict liability:

Trespass writ:  No fault required for liability for “direct” harms.

a. trespass to property 

b. conversion

c. trespass to chattel 

d. battery

e. false imprisonment

Trespass on the case writ:  Fault required for “indirect” harms.

a. negligent cases

Change in mid-19th century:  some courts began to say fault required for ALL torts.

But pockets of strict liability still remain.  

a. vicarious liability 

b. products liability 

Strict Liability:  Rylands
Blackburn:  “The person who, for his own purposes, brings on his land, and collects and keeps there anything likely to do mischief if it escapes, is prima facie answerable for all damage which is natural consequence of its escape.”

Cairns:  Liability w/out fault is the D made a non-natural use of his land.

· non natural v. natural use of the land analysis.

Thomalen v. Marriott, MA, 1994

a. MA has adopted Rylands v. Fletcher strict liability.  

b. But in this case since there was no escape of a dangerous instrumentality from Marriott’s property, the rule does not apply.

“Abnormally Dangerous Activities:

· Compare Sullivan and Exner:  when will liability w/out fault be imposed?

· Sullivan v. Dunham, NY, 1900
· P was on a public highway and D was blasting.  A stump flew thru the air and struck and killed P.  
· Case turns on whether this was a trespass ( it was to her person.
· If the injury had been indirect, harm from shaking of the earth, there would have been no liability, as that would not have been a trespass.  OR if the accident had been the result of an accidental rather than intentional explosion, no liability.
· BUT, where there is a direct and trespassory invasion of another’s land or person, there is liability.  
· Exner v. Sherman, 1931

· In so-called blasting cases an absolute liability, w/out regard to fault, has uniformly been imposed by the American courts wherever there has been an actual invasion of property by rocks or debris.
· When D, though w/out fault, has engaged in the perilous activity of storing large quantities of a dangerous explosive for use in his business, there is no justification for relieving it of liability.  The owner of the business, rather than a 3rd person who has no relation to the explosion, other than that of injury, should bear the loss. ( basis for new Restatement 
· Difference:

· Sullivan required fault, Exner did not!
· Exner court is saying that the distinction b/w direct and indirect injury doesn’t make sense.
· Restatement now says 2 factors are key in determining “abnormal danger.”  ( just factors, not elements!

· (1) Activity involves risk of serious harm that cannot be eliminated by use of reasonable care.

· (2) Activity is “not matter of common usage.”

§3.  Strict Liability Today 

a.  The Subjects of Strict Liability 

Impoundments:  On the precise facts of Rylands – the sudden escape of pond water – very few modern courts would impose strict liability.  However, in 2 variants on Rylands facts, strict liability may be imposed.

a. Where D impounds noxious substances that suddenly escape.

b. Impounded liquids that do not escape suddenly, but merely percolate thru the soil and contaminate a well or otherwise cause harm.

Blasting and Explosives:  Virtually all courts impose strict liability when harm is caused by blasting.

a. Companies that blast will be liable if harm is caused by blasting.  This will be reflected in the cost.

Other High-Energy Activities:  The strict liability in explosives carriers over to closely analogous activities where enormous force is involved, including testing of rockets and drilling oil wells.

Fireworks:  

a. States are split of whether this is an abnormal danger that involves serious harm that cannot be eliminated by use of reasonable care (factor 1) or whether the danger can be eliminated by use of reasonable care.

a. In a state where the danger can be eliminated, P must prove negligence on D’s part.

b. States are also split about whether this is a common usage.  

b.  The Legal Causes in Strict Liability 

Foster v. Preston Mill – harm must be the proximate cause

a. Blasting creates noise which upsets mink mother who then kills her kittens.

b. H:  No liability.  This is not the kinds of harm which led courts to consider blasting an abnormally dangerous activity, since it involves neither flying debris nor vibrations of the earth.  

c. Affirmative Defenses to Strict Liability Claims
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 Traditionally someone who was strictly liable could not use P’s negligence as a defense.  

· Assumption of risk was allowed to be a defense.
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 The modern trend has been to allow a comparison of everything.  

· The Restatement of Apportionment provides that in all cases involving physical injury, the fact finder should assign shares of responsibility to each party, regardless of the legal theory of liability.

	Chapter 22:  

Tort Liability 

For Defective 

Products




§1.  Evolution of Liability Theories

2 Theories of Liability 


1.  Negligent Conduct

a. You need to prove that what the manufacturer did was not what a RPP manufacture would have done in manufacturing, designing or selling the product.

2.  If the theory is something else, that is strict liability, but there is no uniform agreement of 

     what substitutes for negligence.

a. Caveat: w/ products liability this is only in part strict liability. 

[image: image57.png]


  This area of law is a tension b/w K law and tort law.

· K law is about economic damages.

· Tort law is about injury.

Why strict products liability?

· Products liability law had originated has a negligence theory.  

· Then in the 60s it became strict liability. ( to help manufacturing take off

· Now going back to negligence.

· Greenman (CA, 1963):  “To insure that the cost of injuries resulting from . . . defective products are borne by the manufacturers that put such products on the market rather than by the injured persons who are powerless to protect themselves.”  

Restatement 2d:  402a

· Imposes strict liability for physical harms caused by a defective product, on anyone who sells a product in a defective condition.

· Can sue Sears for a defective Cuisinart.

· If I sue Sears, Sears is going to bring in Cuisinart for indemnity, so ultimately, Cuisinart will bear the cost!

· Need physical harm (either to person or to property other than the product itself)!  Can’t sue for just defective product ( that’s K theory.

· Defective means unreasonably dangerous when put to foreseeable uses.

· Restatement makes the test for a defective product the consumers expectations test.  

· There is some issue when a product is created for a child. Is the child the consumer or is the parent a consumer?  Do different products have different applications? 

· When it’s a product that a parent buys, then there is an argument that you use the adult expectation test.

· When it’s a product that a child buys, then there is an argument that you use child standard.

· Where the product is known to be inherently dangerous, that is okay!  (a knife is not defective b/c it’s sharp)

· Foreseeable misuses are covered under this as well.  

· This doesn’t excuse the user, though.  Under the new Restatement, the damages would be offset by the user’s misuse of the product.  

· Liability is imposed even if the seller is not negligent and even if he has not K relationship w/ the injured person. 

· Seller is anyone in the chain of distribution.

§3.  Excluding Stand-Alone Economic Harm

Moorman Manufacturing Co. v. National Tank Co., IL, 1982 – classic case

a. Following the Seely v. White court, most courts including Moorman have agreed that economic harm standing alone must be recovered on the basis of K or warranty, or not at all.  The effect is to allocate cases of non-physical harms to the law of warranty and cases of physical harms to the law of tort.

	Establishing the Prima Facie Case
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 In a negligence case:

· Negligent conduct ( harm
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 In a products liability case:

· Defect ( harm.

Three Categories of Product Defect:


1.  Manufacturing Defects

a. Product didn’t come off of the assembly line correctly.

b. Product has a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.  ( Restatement 3d of Torts, Product Liability 

a. This Restatement says in a comment, that “more distinctly than any other type of defect, manufacturing defects upset consumer expectations.”  
b. So even under this Restatement, the consumer expectations test is still the test.
c. Consumer expectations test:  “the article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, w/ the ordinary knowledge as to its characteristics.”  ( Restatement 2d of Torts, 402A, comment i.

d. Lee v. Crookston Coca-Cola Bottling Co (1971): exploding coke bottle.

a. The rule of strict liability is embodied in 402A.  It imposes liability, w/out proof of negligence or PK, upon a manufacturer or seller for injury caused by a dangerously defective product.

b. To recover under the rule, the injured party must present evidence, direct or circumstantial, from which the jury can justifiably find that:

i. (1) the product was in fact in a defective condition, unreasonably dangerous for its intended use

ii. (2) such defect existed when the product left D’s control

iii. (3) the defect was the proximate cause of the injury sustained.

c. The injured party does not have to prove that D’s conduct was negligent, only that the product itself was defective. ( usually, however, this means that D was in some way negligent.

d. The court draws an analogy to RIL.  

2.  Design Defects

a. Design is defective ( all products are defective

b. Design defect:  product may be manufactured perfectly; the defect is in the entire product line’s design.

c. TWO TESTS HAVE BEEN USED:

a. (1) Consumer expectation (Leichtamer)

i. This test is impossible for cigarettes. Everyone reasonably expects them to cause harm!

ii. The Leichtamer court used this test solely.  

1. Case about the jeep and the roll bar. The car had been advertised to go off-roading.  A roll bar was designed to prevent side to side problems, but not back to front.  

2. The court found that this failed the consumer expectations test.

b. (2) Risk-utility balancing (Knitz): does the risk of the design at issue outweigh the benefits of that design?  

i. Here, a manufacturer might say, we could have prevented this particular harm, but the car would be 10x more expensive and perhaps even more dangerous.

ii. This is like a Carroll Towing test for breach of duty.  Looking for reasonable alternative conduct that could have prevented the harm.

iii. If P has the burden of proof than this is just like Carroll Towing.  P must come up w/ a safer alternative that was available or show that the risks of this design were foreseeably great.

iv. Restatement 3rd expressly adopts this risk-utility test for design defects and rejects consumer expectations.  

v. This test is good b/c it doesn’t punish designers who reasonably thought that this was the safest test.  

1. foresight ( looks from when the designer designed the product.

vi. If you have a hindsight test (if thru hindsight the jury determines that the product’s design embodies “excessive preventable danger”) then this isn’t negligence, it’s more like strict liability.

vii. If you shift the burden to D to prove that the benefits outweigh the risks, again, this becomes less like negligence and more like strict liability.

1. CA shifts the burden to D & uses a hindsight test.

viii. Soule (CA, 1994) test:  w/ a design defect, a consumer could only choose the consumer expectations test if the product is not complex.  W/a complex design, P would have to use the risk-utility test.

1. This was for a floor-board in the car. Thus, for almost any mechanical product, it is going to be too complex for consumer expectations test.

2. One of the things CA started looking at was if P and D started coming forth w/ a lot of expert witnesses, then consumer expectations test was out!

d. Distinct approaches to design defect cases:

a. Some states use consumer expectations test exclusively.

i. Old majority.

b. Some states use risk-utility balancing test exclusively.

i. New majority.  

c. A few states say that the P can use either test.  P keeps the burden of proof.

i. 6-10 states.

ii. If P has the BOP (normal BOP), then the P’s lawyer is looking at the actual case and deciding which test is the best.

iii. Risk utility ( cigs and guns would lose b/c their utility is very little compared to the harm.  

d.  3 states use either test w/ D given BOP on the risk-utility balancing test (Barker).

i. But Soule limits use of consumer expectations test to “non-complex” designs.

e. CA uses hindsight test w/ D given BOP.

i. This is a super strict liability test.  

ii. There is a fear that you over-deter manufacturing.

e. Risk utility balancing and “Reasonable Alternative Design”
a. Wilson (p. 639):  For a P to prevail in a design defect case based on risk-utility balancing, P must prove that an alternative design is “practicable.”

b. Products Restatement requires Ps to prove RAD to prevail in design defect cases.

i. What will be a reasonable design and how to prove it will be a big deal.   

1. You have to have an expert witness.  

a. Evidence Rules ( no junk science.

2. New Restatement does not require P to build a prototype. 

c. TX adopted RAD requirement by statute.

d. CA doesn’t use RAD.  

3.  Warning or Information Defects

a. Products might be perfectly designed, but it lacks adequate warnings, so it’s defective. 

b. Warning or Information Defects:  Product may be defective if its foreseeable risks of harm could have been reduced by the provision of a “reasonable” warning, and the lack of such warning renders the product “not reasonably safe.”  

c. Question = is there a duty to warn of an “obvious” hazard?  See Liriano.

d. Liriano v. Horbart Corp. (2nd Circuit, 1999)

a. Facts:  P was severely injured on the job when his hand was caught in a meat grinder manufactured by D and owned by his employer.  The meat grinder has been sold to his employer w/ a safety guard, but the safety guard was removed while the machine was in his employer’s possession and was no on the meat grinder at the time of the accident.  The machine bore no warning indicting that the grinder should be operated only w/ a safety guard attached.

b. Calabresi says that there should have been a warning saying “do not use w/out safety guard.”  He says there does NOT need to be a warning that says don’t put your hand in the meat grinder, b/c this is an obvious hazard.

i. A manufacturer’s failure to provide appropriate info about a product may make an otherwise safe product dangerous and defective.

e. No need for expert here, b/c it’s nontechnical.

f. Cause-in-Fact in Warning Defect Cases

a. To succeed on a claim, the failure to provide an adequate warning must be an actual cause (but for) of P’s harm.

b. Courts assist P’s by using the “heeding presumption”

i. Suppose the P proves that the D failed to give a warning that was needed to make the product safe and that a safe warning would have been on the label of the product or on instructions accompanying it.  

ii. Most case law says that unless the P would have read, understood and heeded the warning, the failure to warn cannot be a cause of the harm.  

iii. But courts usually “presume” that the P would have read and heeded the warning, leaving it to the D to show otherwise ( “heeding presumption.”

c. Liriano’s “burden shifting” on cause-in-fact is quite similar if not identical.

i. This Liriano court placed the burden on D to prove that his neg failure to warn was not a cause-in-fact of P’s harm, once the P proved that such failure “greatly increased the likelihood of the harm that occurred.” ( this is almost identical to heeding presumption.

g. Adequacy of Warnings

a. Form:  must catch the attention of a reasonable person

b. Content:  

i. must be comprehensible to the average user.

ii. Must convey to a reasonable person a fair indication of the nature and extent of the danger.

c. Must have both!
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