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Must include an act, intent & causation, even if there is no injury
1. Act 
Voluntary
2. Intent
Purpose of causing act or
Acts knowing with substantial certainty that that specific contact would result 
****Note: intent is satisfied even if did not intent to cause harm. *****
Children & Mentally Impaired: both can be held liable for intentional torts if one or both of the elements above are satisfied. (maj.)
 Age is relevant in assessing fault 
Can be held liable as long as intent is proven (Garatt) 
Rule of Seven
No special presumption against liability for mentally impaired
May have intent even if motives may be entirely irrational, therefore can be held liable if single intent (Muniz)
Transferred Intent: a person intends to commit an intentional tort against one person, but instead commits:
Transferred between torts 
Baseball player throws a ball at spectators to cause imminent apprehension, but hits spectator. Assault -> Battery = Liable
Battery, Assault, False Imprisonment, Trespass to land & Trespass to Chattel , but does not include IIED 
Transferred between persons (Baska) – two kids fighting, mother intervenes & gets hit. Still liable 
3. Causation- Harm was caused by D’s act. 
Battery: D commits an act that directly or indirectly causes a harmful or offensive contact that D intended to cause without P’s consent & contact isn’t privilege.
1. D commits an Act
Volitional 
2. That directly or indirectly causes harmful or offensive Contact w/another person
Physical harm is not required 
Offensive Touching= offends a reasonable sense of personal dignity 
When Offensive Touching Occurs:
 Dr. inappropriately grabbed P’s shoulder and pulled face toward surgical opening = offensive contact (Synder)
Transgressing Limits of Consent Establish Offense if the touching is of a substantially different nature & character that what the patient consent to.
Patient specifically requests to not be seen or touched naked by a male= offensive contact (Cohen) 
When Offensive Contact Does Not Occur:
Dentist with HIV who continued practicing but no patients tested positive for HIV = not offensive contact (Broska) because consented to touching that actually occurred
3. D intended to cause a harmful or offensive contact (or apprehension thereof) or knowledge with sub. certainty that specific contact will occur.
Single or Dual Intent
Single: intent to make contact (better for P)
Dual: intent for contact to be harmful or offensive (better for D)
4. Contact is not consented to (or consent is procured by fraud or duress)
When there is No Consent:
Relationship of Parties is relevant 
Power Relationship: Consent not be an offense when the power is evidently unequal 
Jailer & Detainee = No Consent (Robins)
Incapable of Consent: 
Minors lack capacity to consent, but depends on experience, intelligence & nature of touching
Diminished mental capacity
Scope of Consent 
Medical Battery: Doctor operates on wrong herniated disk = No Consent (Kaplan)
Consent Procured by Fraud
Consent to have sex, but D should have known about risk of having HIV yet did not warn P, therefore no consent to possibly getting HIV. (Doe v. Johnson)
Exceptions to Consent :
Emergencies = Consent Rule Doesn’t Apply
Consent to Crime: courts are in between with this
Limited Exception: Substituted Consent especially in medical context 
Revocation of Consent – any further contact is tortuous
5. Not otherwise Privileged 
Self-Defense or Defense of Others (See Below in Defenses)

Assault –D acts intending to cause a harmful or offensive contact or an imminent apprehension of such contact, resulting in such apprehension which was not consented to. 
1. D Acts
2. Intended to cause:
Offensive or harmful contact OR
Does not require fear
Imminent apprehension of contact
3. Apprehension results
Physical Harm is not required, mental trauma/distress is enough to result in assault (Touching of the mind)
Awareness of imminent harm (not generalized fear) that would be a battery if completed – Need to see it coming! 
Imminent: there will be no significant delay
Threats of future harm are insufficient 
Words alone cannot constitute assault, unless together with other acts
Reasonable standard
Defense of Property can be used (see below)
False Imprisonment – conduct by actor intends to and does in fact confine another within boundaries fixed by the actor & the victim is either conscious of confinement or harmed by it
1. Intentionally confines within boundaries fixed by actor (no time is too short)
2. Results in confinement
3. Conscious of confinement or Harmed by it
4. Confinement was against P’s will 
Methods of Confinement:
Physical Barriers or Physical Force 
Wal-Mart employees blocked P’s path to exit 
Assertion of Legal Authority
Threats to call cops (Mcann)
Threats of Physical Force – Implicit or Explicit
Unspecified Duress
D grabs P’s things, so P won’t leave 
What doesn’t constitute Confinement:
Exclusion because doesn’t limit movement
Intentional Infliction of Emotional Distress: an actor who by extreme and outrageous conduct intentionally or recklessly causes severe emotional harm to another. 
1. D engages in extreme and outrageous conduct
Extreme & Outrageous: beyond all means of decency, utterly intolerable in civilized society
Not Extreme & Outrageous: insensitive or rude behavior, mere insults, threats, annoyances, petty oppressions. 
2. D intentionally or recklessly causes
Intent to cause severe emotional harm OR
Reckless disregard, which means D knows of risk that act will cause severe emotional harm
3. Severe emotional distress to P – better is diagnosed
What likely to be considered IIED:
Repeated conduct or conduct carried over time
Abuse of power 
Dr. who grabbed nurse to look at surgery (Synder)
Conduct directed at person known to be vulnerable
What not likely to be considered IIED:
Exercising legal rights like filing for divorce or firing employee, unless goes beyond what is necessary conduct
Bystander Rule: one who witnesses a harm to another. 
Relation: Prove IIED element + Relation + Presence + D’s needs to know or should have known of presence
Stranger: Prove IIED elements + Presence + Physical Harm  + D’s needs to know or should have known of presence
Defenses/ Privileges to Intentional Torts against a Person: a legal reason or justification for the D’s actions that render those actions not a tort. (D’s burden of proving)
1. Self-Defense: a person who reasonably believes an act will cause imminent harm may use force to defend herself again that act.
When self- defense claim is valid: 
Imminent, actual threat of physical harm 
Reasonable threat to safety- Even if mistaken
Force was Reasonable, not excessive
When self- defense claim is invalid:
Mere words  or provocation can’t excuse battery
Cannot be retaliation or revenge
2. Defense of Others: May defend others on the same basis that you would defend yourself
See self-defense above 
If mistake, may or may not defeat privilege depending on jurisdiction
3. Defense of Property: reasonable use of force to defend prop, if reasonably believe necessary. 
Justifiable Use of Force
Reasonable force or can scare trespassers
Necessary to defend himself or another person
If trespasser attempts to enter to commit an unlawful act involving force or violence
No Privilege:
 To cause serious bodily harm or death if property is threaten (Human life outweighs interest of prop._
To use traps  (Like Spring Guns)
If intruder is acting under necessity (see ITAProp necessities)
4. Recapture of Chattels: allows reasonable use of force to reclaim personal prop. that has been wrongfully taken only if “fresh pursuit”
Fresh pursuit: happening right at the moment
Reasonable force, not excessive
Mistake by merchant defeats the privilege 
5. Privilege to Arrest: private person may make an arrest if misdemeanor is a breach of the peace & occurred in presence of person making the arrest
Shoplifting is not breach of peace
Mistake defeats privilege
6. Shopkeepers Priv. 
Who can claim this privilege:
Employee, Security Guard, Owner (Store Rep)
Privileged if: 
Reasonable belief of cause
Mistake won’t defeat privilege
Proper Purpose
Detain to question or call officer
Reasonable Time & Manner of Detention
Force cannot intend to or likely cause serious harm = No Privilege
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Trespass to Land: Intentional and tangible invasion, intrusion or entry by D that harms P’s interest in prop & is done without consent.
1. P has ownership or interest in land
2. Intention and tangible invasion or entry by D
Voluntary 
	What kind of entry results in Trespass?

	Personal entry – above land as well 

	Cause object to enter land 

	Cause 3rd person to enter land 


What kind of intent?
Awareness of ownership is irrelevant
Still liable if unforeseen damages occur on land or to occupants
Accidental Intrusions become a trespass if don’t leave after right of entry has expired
3. Harms P’s interest in prop or exclusive possession
4. Done without consent by P 
Private or Public Necessity can be used as defense.
Conversion to Chattels: intentional exercise of substantial dominion over the chattel without consent. (example: Take & sell a book)
1. Intentional
Awareness of actual ownership is irrelevant 
Dubb steals Peter’s watch, then sell watch to Byer. D & B are converters. 
Intent to cause damage isn’t necessary
2. Exercise of substantial dominion over tangible property
	Example of Conversion:

	Substantially changing

	Severely damaging or destroying

	Misusing chattel


3. Without consent
What has been established to be Conversion:
 P’s personal property in car that was taken, regardless of the fact that it was returned. (BMW)
What has been established NOT to be Conversion:
Kids hack into telephone system, but nothing tangible was taken. 
Damages: P entitled to fair market value
Trespass to Chattels: intentional physical interference with P’s use and enjoyment of tangible property without consent.
1. Intentional 
2. Physical interference with P’s use & enjoyment of property
P must show harm to chattel: material harm (doesn’t have to be foreseeable) or deprivation for substantial time
What has been established to be trespass to chattels:
Kids hack into telephone system causing overburden of system. (Thrifty-Tel)
Ex-wife lives on mobilehome for months now owned by son of deceased (Gatz)
3. Without consent
Factors to Distinguish Conversion & Trespass to Chattels:
Extent & duration of interference
D’s intent to assert a right to the prop.
D’s good faith
Harm done
Expense or inconvenience caused
Greater degree = Conversion
Defenses to Intentional Torts Against Prop.
Privileges: (See ITAPer)
Necessity: available to someone who enters land of another in order to prevent injury to own self or for the greater good of society. 
Trigger a necessity: 
D must face necessity (nature of emergency, timing)
Value of thing preserved must be greater than the harm caused.
1. Public Necessity: sacrifice property for greater good of society  (building burning)
Public Good
Actual or Reasonable Necessity
Reasonableness of Response
2. Private Necessity: sacrifice of personal prop of another to save own life or lives of his fellows. 
Privileged under Private Necessity: P sails boat into D’s dock when storm begins to avoid danger. 
Not Privileged under Private Necessity: D’s steamship is on P’s dock to unload cargo then storm begins & cannot leave. 
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Negligence: conduct that creates unreasonable risk to others – DUTY, BREACH, CAUSATION &  DAMAGES 
Duty : obligation to protect another against unreasonable risk of injury
See Duty to act below under Nonfeasance 
Ordinary Care: exercise care that a reasonable and prudent person would under similar circumstances to not create unreasonable risk to others.
GR: Duty to Foreseeable Ps 
Min Rule: If D can foresee harm to anyone then duty is owed to everyone (foreseeable or not) harmed
Type of danger: Standard stays the same, but the amount of care heightens  (Stewart- dealing with gas)
Age: standard of care of a reasonable careful child of the same age, intelligence & experience. 
Over 14 presumed to be capable of negligence (Adult standard) 
7-12 presumed incapable of negligence 
7 & under incapable of negligence
Exception: When activity a child engaged in is inherently dangerous (operation of motorized vehicles), then adult standard of care
Employer has duty to furnish reasonable safe workplace/ tools (do not need to eliminate all risks)
Heightened Standard 
Specialized Training or Knowledge: required to exercise superior quality in reasonable manner
Lower Standard
Physical Impairment : what would a reasonable person w/that impairment do 
Mental Incapacity: not an excuse due to policy issues (some say mental capacity should be factored in)
Mentally disabled patients don’t have duty to caregiver (Creasy)
Breach of Duty: D’s actions create unreasonable risk of foreseeable harm to others or fails to exercise reasonable care – show evidence of custom, violation of statute or RIL & see below
**2 issues: Did D breach specific duty? What was D required to do?
Foreseeability 
Negligent: D driving truck, one of the passengers grabs the wheel twice. D breached duty by failing to prevent from grabbing wheel again. (Pipher) 
Fact- Sensitive
Not Negligent: D fills up tank with funnel, garages are used to turn on motor vehicles & faced with sudden emergency, so reacted like reasonable person would   (Ind. Insurance)
P’s Knowledge & Experience & Obviousness of Danger
Not Negligent: Employee had more knowledge (D was physician) & not foreseeability that P was working that day.
Hand Formula: Burden of Precautions < Probability of Incident x Magnitude of Harm = Negligence (B< PL)
Negligent: Bargee should be aboard during working hours at least because burden is less than prob. & magnitude of harm (Caroll Towing Co.)
D’s Private Standards (Courts don’t usually use this- evidence only)
Can be used as evidence to show:
Foreseeability
Feasibility to precautions
P’s reliance on type of care
Industry Customs & Standards
GR: Evidence that D violated customary safety precautions of relevant community is usually sufficient to get P to jury, but does not require a finding of negligence. D compliance with custom can show due care. (Used as a sword or shield)
Exception: Universal disregard will not excuse omission
No custom for owners to provide radios (TJ Hooper)
Duty of Medical Professionals: medical standard of care or skill customarily provided by other physicians (objective view)
Need expert testimony to determine what is customary
Exception to Expert Test.: When it is extremely obvious
What if alternative approaches? Not held responsible if followed at least one of them
Need to take into account patient circumstances
Emergency Situation: no person who in good faith renders emergency care at the scene of the emergency, shall be liable.   (response to code blue during labor) Good Samaritan Statute
Informed Consent: negligent failure to provide patient w/ important info about treatment
Owes duty to:
- disclose in reasonable manner
- all significant medical info that Dr. possesses
- & that is material to an intelligent decision by patient
	Do not have to disclose:

	Obvious risk

	Unconscious or incompetent

	Waives & refuses info

	Physician Privilege: withhold information for therapeutic reasons

	Doctor’s success rate 


Breach if: 
Failure to disclose a material & foreseeable risk of surgery like: (do not need expert testimony for this)
Nature, purpose, risks, Benefits of treatment, alternatives
Duty of Other Professionals
Medical Standard applies to lawyers, engineers, architects & other licensed professionals
Nurses – Duty of a reasonable careful nurse
Hospitals owe a duty of reasonable care
Pharmacists owe clients no duty to warn of side effects– Many states disagree about this.
No duty for educators
Negligence Per Se: (Neg. in itself) a tortfeasor’s failure to exercise due care in violation of a statute designed to protect a class of person of which the injured party is a member, from the type of injury sustained. (Most favorable for P) 
Role of Statues: limit or create civil liability with rules for behavior
To replace common law duty w/statutory care, the following elements must be met: 
1. Statute clearly defines required standard of conduct
2. Intended to prevent harm that was caused
3. P must be member of class trying to protect
4. Violation must have been proximate cause of injury
Statutory Violation as Evidence of Breach, but NPS if unexcused & above factors are met.
	If violation established, it can be:

	Negligence per se (majority)

	Presumption of negligence

	Evidence of negligence (minority)


Valid Excuses: 
Actor’s incapacity (physical, mental, age) 
Neither knows or should know the occasion for compliance – Factual circumstances
Ignorance of law not a valid excuse 
Unable after reasonable care to comply
Confronted by emergency not due to misconduct
Compliance = greater risk of harm to actor or others
Government’s fault – confusing presentation of statue
Statutory Compliance as Evidence of Due Care not Due Care Per Se
Stat. reflect minimum standard, not max obligation 
Smoke alarm in motel not required by statue, but circumstance required greater care (Miller)
Res Ispa Loquitur: (accident speaks for itself) mere accident alone is sufficient evidence of negligence in PFC (lowers P’s burden)
Traditional Approach to claim RIL: (P cannot show evidence)
Accident that doesn’t ordinarily occur in absence of negligence
Barrel of flour fall out of sky (Byrne) = Yes RIL
Instrumentality is under D’s exclusive control
Elevator incident (Giles)  = RIL can apply even where P negligence contributed
Multiple Actors can be called when not sure which one. 
P sues two because unaware of which one caused damage 
P sues several Ds, after pain on shoulder that occurred when unconscious (Ybarra)  
Not caused by any act or neglect from injured party
P’s burden:
Permissible inference (maj.): infer negligence, but need not to. – deny D’s motion for directed verdict
Rebuttable presumption (min.): presume neg. & D must rebut
Expanding or Limiting Duty According to Context or Relationship
Carriers Duties: carrier of passengers for hire must exercise more than ord. care (Higher Standard of a very cautious & prudent person) 
P must simply show injury during accident, burden shifts to D to show no negligence
Modern rule still favors general negligence standard mention above
Guest Statute: not liable if transported for free, unless willful or wanton.  (lower standard)
Problem: Guest & common carrier can overlap 
Landowner Duties: Ordinary duty of reasonable care to discover & avoid danger
Traditional Common Law Classification Scheme
Trespassers: land without consent
No duty unless willful or wanton, but once discovered then have ord. duty 
Licensees: land with permission, but limited license like a social guest
Same as trespasser duty
Invitees: rightfully on premise for benefit of landowner or premise is help open to public (Ord. Care) – stay within scope of invitation 
Children Trespassers can become invitees if:
Dangerous instrumentality or
Attractive Nuisance Doctrine: LO subject to liability for children trespassers caused by artificial cond. if:
Knows children are likely to trespass (attractive)
Involves an unreasonable risk
Children do not realize the risk
Utility of maintaining the condition & burden of eliminating danger are slight
LO fails to exercise reasonable care to eliminate danger
Slip & Fall Theories of Liability
D created dangerous cond.
D should have known of it or D’s mode of operations made risk foreseeable and
D failed to take reasonable measures to discover
Timing is relevant
Usually rely on circumstantial evidence 
Open & Obvious Danger : No duty if O&O (Trad.)/Not liable unless can anticipate harm (Mod.)
To determine a duty was breached under this:
Danger known or appreciated by P
Risk obvious to person exercising reasonable judgment
Some other reason for D to foresee harm
Paramedic entering uncommon ambulance dock gets injured (Mcintosh) – Cannot use O&O D because D could anticipate harm due to P’s distraction.
Modern Classification Approach: Reasonable Stand.
Abolish distinction between Social guests and invitees (Foreseeability)
Use Reasonable Standard
Frequent Trespasser: may also move back to ord. care (Foreseeability)
Rejection of classification - Reasonable Standard, unless flagrant trespasser
Firefighter Rule: if firefighter or other public officials gets injured on the job then no claim against D (maj. ) – Generally seen as Licensee
Exceptions: 
Against intentional or willful wrongdoers
Risk not inherent to job
Violation of a fire safety statute
Minority have rejected rule
Recreational Use (Lower standard): only liable for willful or malicious failure to warn against dangerous condition – relevant in modern approach jurisdiction
 Lessors Duty – duty to give warning to lessee of existing defects
Portions of the leased premises over which the lessor retains control
Conduct of the lessor created risk
Disclosure of certain dangerous conditions
AFTER MIDTERM!!!!!!!
Nonfeasance (Doing Nothing)- failure to act 
Duty to Aid or Rescue
GR: No, duty to act - mere witnessing is not enough to create duty (Cilley- ex getting shot, no duty to call for aid for an injured person)
Exceptions: Duty where...
1. D create danger/caused harm (even innocently) 
Mere encouragement & providing alcohol may not be enough to create duty (Wakulich & Rocha)
“An adult encouraging another adult to engage in a dangerous activity cannot give rise to a legal duty”
2. P & D have special relationship 
Relationships formally recognized in c/l (8): Common carrier-passenger; employer-employees; innkeeper-guests; parent-child; business or possessor of land open to public-lawfully on land; school-students; landlord-tenants; custodian-those in custody
Landowner duties
Trespasser in peril
Other special relationships creating a duty based on Closeness & nature of a pre-existing relationship  & Control (over person or location) ?????
Companion on a social venture = Duty (Farwell)
Passengers’ relationship to instrumentality of injury & wrongdoer was actively prevented from providing aid (Podias)
3. Statute creates an affirmative duty to act
Specific requirements – LO maintain locks, teacher report abuse
Bad Samaritan Statutes – Duty to aid
A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others.
4. D voluntarily undertakes to Aid P, but acted unreasonably – Duty to use reasonable care in rendering those services
Farwell – D’s action contributed to delay in P getting medical treatment – left in a worse position than existed before D took charge
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Duty to Act based on Contract 
Independent Duty Doctrine: is the injury traceable to a tort duty arising independently from the K (LTK case)
ADT Rule: Independent duty & active negligence or misfeasance (No ind. Duty for them to call, simply part of K – ADT)
Misfeasance: failure to perform with due care contractual obligation = Duty
Nonfeasance: No duty regardless of D promised  to undertake action
- nature of undertaking (needs to voluntary, not simply contractual)
Owes a duty of reasonable care in carrying out that undertaking if:
1. The failure to exercise care increased the risk of harm beyond that which would have existed without the undertaking or
2. The other person relies on undertaking. (crossing guard)
Duty to third persons based on undertaking
Undertaking can also limit scope of duty (Duty to check air pressure not worn tires- Jiffy Lube)
Duty to Protect From Third Persons – duty to exercise reasonable care to protect the other from an unreasonable risk of harm, if risk is foreseeable
Special Relationship with P Special relationship the ones mentioned above too??????
Principal – Agent relationship (failed to warn former business partner of threats, but P has to show facts that agency rela. existed or that risk arose out of agency rela.)
Business owners – Customer (Posecai)
May owe duty, but ONLY if foreseeable risk to take reasonable measures
Landlord- Tenants (Ward)
GR: No duty to protect tenants from criminal attacks
Duty based solely on relationship or foreseeability alone is rejected
Exceptions:
1. LL created a known defective condition on a premise that foreseeably enhances the risk of criminal attack
Poor lighting, nonworking locks
2. LL undertakes to provide security must do so with reasonable care
School official – Student : Duty to protect one student from another but not from intruder because not foreseeable (Marquay)
Risk of Harm Reasonably Foreseeable
Foreseeability is determined:
Specific Harm Rule (outdated): owe duty to protect from 3rd person when LO aware of specific, imminent harm –favors LO
Prior Similar Incidents: Evidence of similar crimes on or near premise recently & frequently
Totality of Circumstances (most common approach): considers nature, condition, location of land, level of crime in surrounding area, etc.  – favors P
Balancing of D’s interest
Balancing test (CA approach): adds economic burden of business (Security too expensive - Posecai) 
Cost v. Degree of Foreseeability/Probablity & Magnitude of Harm
D’s Relationship with Dangerous 3rd Person not P
1. Custodian has a duty to use reasonable care to protect:
Victims who might be identified in advance and those “directly and foreseeably exposed to the risk of bodily harm” from custodian’s neg.
D has control over dang. 3rd person
2. Landlord – Tenant: duty of care to victim of tenant if:
LL had knowledge of and control over the danger created by T (T fires gun and kills other child T- duty of LL)
Duty to get rid of dang. condition, even if it means doing what he legally can to get rid of T
3. Employer- Employees : duty of reasonable care to protect others from harm by employees  
Acts within control of the employer
Injury cause by fatigue from excessive work demands
Neg. hiring, supervision or retention
4. Therapist – Patient: duty to exercise reasonable care to protect foreseeable victim, once therapist determines that a patient poses a serious bodily harm/danger of violence to others. 
Named or Readily identifiable victims 
Only exercise “that reasonable degree of skill, knowledge, and care ordinarily possessed/exercised by members of [that professional specialty] under similar circumstances.” – Expert testimony
Sometimes not enough to call cops (Tarasoff) – Need to warn victim
5. Family Members
Parent Liability (GR- No liability unless statute) may be independently liable for failing to control child if parent had reason to know with some specificity of a present opportunity and need to restrain the child to prevent some imminently foreseeable harm
General notice of dangerous tendency if not enough
Not liable for failure to control a child merely because known to be rough
Immunity for Family Members Suing Each Other because 1) Would encourage fraud and collusion and 2) interfere with family harmony & unity.
1. Spousal Immunity  - abolished by majority of courts (sometimes for car collisions)
2. Parent- Child Immunity (not immune solely on rela.)
Common scenarios (3)
1. Child suing parent
2. One parent suing another 
3. Parent suing tortious actor on behalf of child
Most abolish PL- can sue if parent is negligent (Reasonable Parent Standard in similar situation)
Even those that apply PL, parents are not immune from willfully inflicted injuries
Bars claim for neg acts involving exercise of:
Reasonable parental authority over the child &
Not based on reasonableness of D’s conduct
Immunity applied when small child ran into street & when child confined in cabinet closet
Reasonable parental discretion with respect to the provision of food, clothing, housing, medical and dental services and other care
No immunity for IT or duty owed to world at large that existed outside of fam relationship
Negligent Entrustment: negligent to permit a 3rd person to use a thing or to engage in an activity under the control of D if:
D knows or should know that such person intends or is likely to use the thing to conduct himself in a way that creates an unreasonable risk of harm to others. (parent gives key to drunk son)
Car, guns, cigarette lighters
Can be liable to entrustee & 3rd person harmed
Modern Approach
1. Vendor Liability: keeper that sell alcoholic beverages to a minor or intoxicated person should foresee the unreasonable risk of harm to members of the traveling public (Brigance)
2. Social Host Liability: fewer cts have been willing to impose liability to social hosts – tend to apply to consumption of minors
Older approach – Reject liability for alcohol providers (changed because kept occurring- increased foreseeability)
Statutes 
Dam shop statutes may create civil and criminal liability
Some create specific exemptions/immunity
Liability only for foreseeable risk of harm (stealing car – not foreseeable)
·                      BALANCING OF POLICY CONSIDERATIONS – ROWLAND FACTORS? 
Foreseeability of harm to P 
Degree of certainty that P suffered injury 
Closeness of connection btw D & parties 
Closeness of D’s conduct and the injury suffered 
Moral blame attached to D’s conduct 
Policy of preventing future harm 
Extent of the burden to the D & consequences to the community of imposing a duty 
Availability, cost and prevalence of insurance for the risk involved 
Causation : a close causal connection btw action & the injury – Factual & Proximate Harm Req.
Actual Harm Requirement to prove Neg. /Factual Harm (See tests below)
Negligent Infliction of Emotion Distress/Nonphysical Injury
Duty to protect against severe emotional distress when:
- Actual Physical Injury + ED
Under this rule, even a miscarriage is not enough physical injury
- Physical Impact + ED (even without physical injury)
Some contact
- Zone of Danger + ED (threat of physical injury)
Close proximity resulting in danger of physical injury
- D’s Undertaking or Special Relationship with P
Last three may require physical manifestation of objective symptoms (occurring after events), medical diagnosis of ED (expert test.) & other evidence of authenticity or foreseeability of the emotional harm
Bystander claims – duty to reasonably foreseeable bystander
Thing Req – 1) P at scene 2) Sensory & Contemporaneous Awareness 3) P closely related to Victim + Serious ED
Dillon Foreseeability Factors (maj) – 1) P NEAR Scene 2) DIRECT Sensory & Contemporaneous Observance 3) P closely related to victim
Fear of Developing a Disease
GR: If no physical injury, then No unless:
- D’s negligence caused P’s exposure to toxic substance which threatens cancer & 
- P’s fear is serious & reasonable (knowledge & reasonable medical evidence) &
- It is more likely than not that P will develop cancer due to this exposure  (hardest to prove) OR
- D had a bad state of mind = malice, fraud, oppression or willful disregard of others’ rights & safety
Special Types of Harms
Prenatal Harms (most cts reject) 
Mom got in accident, P was born 4 days later with breathing difficulties = No duty to unborn child
Abortion where uterus was perforated & P was born with brain damage = No duty
P’s mother transfused with wrong blood type = Yes duty to one who is foreseeably harmed, even if the person is unknown
1. Wrongful Birth: doctor has negligently failed to diagnose a genetic difficulty, resulting in physical harm to the fetus and economic and emotional harm to the parents (Suit brought by parents)
Would have chosen to abort
Parent DO have an action 
Similar to malpractice actions – some cts apply same rules
2. Wrongful Life – harm is that child should not have born (Suit brought by child)
Does not permit the unwanted child to recover damages for being born even if handicapped
Dr. sued from failing to inform parents that child can be born with DS ( No Liability because can’t really show causation, since Dr. didn’t cause DS)
3. Wrongful conception: a defendant physician failed to prevent conception because he negligently performed a sterilization procedure on the father or the mother. 
Damages for mother’s pain in pregnancy, medical cost of pregnancy abortion or birth as well as lost wages. 
No damages if healthy baby who they not love – not suffered damages
Factual Cause – “But-For” Test (all Fact Sensitive) – Always start with this test
1. D’s act must directly contribute to injury (does not have to be sole cause of injury)
2. P’s injury would occur “but-for” the D’s neg act – MUST show causal link
D fails to inquire if P is pregnant during X-rays, but would have ended in same result because P didn’t know she was pregnant (No causal link between neg act & harm)
3. Need expert testimony especially concerning scientific/medical issues to prove that neg act CAUSED harm
Multiple Tortfeasors (But-For)
GR: D only liable for harms it caused (several liability: no TF is liable for more than his proportionate)
If P cannot identify which D caused what
Older Rule: No liability
Mod Rule: Combine to product indivisible injury & treat as joint tortfeasors (Joint & severally liability: collect from either or both D the full damages – can then seek contribution for other D)
Two companies caused large barrels of salt water on P’s water which killed fish 
But-for used when mult Ds act was necessary to the harm and neither was sufficient alone 
Alternative to But- For with Mult. Causes/Tortfeasors
 Substantial Factor Test: D’s act was a substantial factor in causing damage 
Affect apportionment of liability
Used where there are mult. tortfeasors or causes & the conduct of each independently is sufficient to cause entire harm
Actors Act in Concert (Summers- bird shooting) & P Proves:
1. That each engaged in tortious conduct that exposed P to risk of harm
2. That such conduct of one or more of them caused P’s harm &
3. That P cannot reasonably be expected to prove which actor cause harm - burden of proof shifts to D
Lost Chance Doctrine: permits P to recover for the loss of an opportunity for a better outcome (= injury)
Ultimate harm is some serious injury short of death 
Damages: Loss was 40% chance of survival, recover 40%
ONLY REBUTTAL/DEFENSE for But-fot is to show NOT CAUSE at all!!!!! 
Proximate Cause: Natural & Continuous Sequence Unbroken by any Intervening Cause – Must be factual cause for proximate cause to exist, if FC then PC unless intervening cause.
1. Class of Persons Foreseeably Harmed by Risk Created
Train with a passenger that had explosives  = No duty or breach because class of person not foreseeable 
Dissent – Duty to world at large & foreseeability doesn’t matter as long as damages are connected to negligence (Causal Link)
Relevance of time & distance
2. Risk Standard: P’s harm within scope of harms risked by D’s neg act (Foreseeable Harm)
Liability limited to phy. harms resulting from the risks that made actor’s conduct tortious.
Unforeseen Harm – Not liable  (Loaded gun falls on child’s foot)
Unforeseen P- Not liable (Visitor attacked while waiting outside due to broken intercom)
Unforeseen Manner - Split
The precise manner of harm need not be foreseeable if the general type of harm was foreseeable (where 8 yr old knocks over lamp in a manhole) - Broad
No splash so it was not foreseeable – Narrow
Unforeseen Extent of Harm  - Still liable
Take P as you find him – Thin skull or Eggshell P Rule
REBUTTAL for PC: Intervening or Superseding Event: cuts off causal link & thus results in no liability (D’s rebuttal for PFC) *If Foreseeable then not intervening act*
Negligent Intervening Acts – Factors to consider: Time passed, remote, location & foreseeable
Causal link ends when injured party  has reached a safe place & foreseeable risk of danger has ended – Out of hazard zone
Cannot claim intervening act – The q/Risk Rule
For Negligent Act 
Negligent Entrustment
Undertaking to Reduce Risk Of Harm 
Crossing guard case- undertaking shows foreseeability
For Intentional Acts
Duty to protect against 3rd parties arising out of Special Rela & Foreseeability = Proximate Cause
Suicide – Majority cts consider Suicide an intervening act unless 1) D’s conduct induces mental illness (shows foreseeability) or 2) P & D have special rela (treatment, custodial) which includes knowledge of risk
Intentional Criminal Acts are not per se Intervening Acts
Greater burden for P to show foreseeability
Foreseeable Neg Events = Not Intervening Act
Rescue : Rescuer can recover from D whose neg prompts rescue
Medical Malpractice: when D causes harm, D will also be liable for enhanced harm caused later by negligent provision of aid
Can bring in Dr. to reduce damages though
Vicarious Liability: holding another person/entity liable for someone else’s tort without showing fault
Doctrine of Respondeat Superior: P must show that there is an employer-employee relationship (or independent contractor) &
GR: No vicarious liability if independent contractor, but ct. isn’t bound by the label – Have to ask how much control contractor had to hold them liable too
Exceptions: 1. Principal retains control of manner & means
2. D hired incompetent contractor; 
3. Apparent Agency : even if no actual control, create an appearance of control that P relied on it (Mcdonald’s franchise hypo)
1.) Holding out by D & 2.) Reliance by P
4. Activity contracted for is inherently dangerous 
Other relationship that trigger vicarious liability: 
Business partner, joint enterprise & Ds acting in concert
Family purpose car – car owner may be v/l for use by others 
P must show that the act was within scope of employment
GR: 1) Act in furtherance of the Er’s interest (motive test) 2) Act done with intention to perform it as part of service on account of which he is employed
Ee is authorized to perform act (Liable if done while servant of master’s work no matter if disregard of instructions)
Occur substantially within authorized time & space restrictions
Include activities involved only slight deviations from work that are reasonable under the circumstances – eating, drinking or smoking
Nature of employment, its object & the duties imposed thereby
Special Rules: 
Going & Coming Rule: to and from work ordinarily considered outside scope of employment = Er not liable
Exceptions: Er count it as work time, special hazard, commute serves dual purpose, on call 
Frolic or Detour: Ee goes somewhere during working hours that is not for business purpose & is not associated with employment
Mere detour = Er still liable 
Frolic = No vicarious liability 
Product Liability: Manufacturing Defects, Design Defects & Warning & Info Defects
Manufacturing Defects (3) leaves Mfr in a unreasonably dangerous condition compared to the other products (Coca Cola Bottle Exploding Case)
1. Product was defective, unreasonably dangerous for its intended use
Consumer expectations test: whether product is “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics”
Intended design test: the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.
2. Such defect existed when the product left D’s control (Mfr’s control)
Expert testimony – show other possible causes of failure
Need at least circumstantial evidence to show that it is more likely than not the cause
P needs to eliminate probability of improper handling by intermediate parties 
3. The defect was the factual & proximate cause of P’s injury
Design Defects (2) all products are made identical, but injury due to poor design,, 
1. Product was defective, unreasonably dangerous
Consumer Expectations Test: did product fail to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner? (Jeep Roll Bar Case)
If more dangerous than would expect, then it is unreasonable dangerous
Crashworthiness doctrine: Mfr are liable for harms caused by defective products that are put to foreseeable uses even if unintended (ig. driving negligently)
Risk Utility Balancing Alternative: Benefit of design < Risk inherent in design =  Excessive preventable danger = Defective (Trip over foot pedal case)
Explanation of defect according to P 
Expert Testimony 
Look at likelihood of product causing injury; gravity of danger; mechanical & economic feasibility of improved design (RAD see below)
Reasonable Alternative Design – reasonably available at the time product was sold & show that product was unreasonably dangerous & foreseeably would cause harm similar to that suffered by P. (Seat belt release button case)
1. There was a safer design alternative 
Must consider trade offs (might the alternative reduce safety)
2. Safer alternative would’ve prevented or significantly reduced risk of injury w/o impairing product’s utility 
Is product dangerous by nature (ie. Guns)
3. Safer alternative was both technologically & economically feasible when product left control of Mfr
Expert testimony regarding availability of design at time & cost of alternative – not enough to point to its existence in the market
2. The defect was the factual & proximate cause of P’s injury
Warning & Info Defects: failure to provide appropriate info about a product may make an otherwise safe product dangerous & defective
1. Is there a duty to warn? P must show that the product’s foreseeable risk would have been reduced with reasonable warning
D Rebuttals: Obviousness of danger & Failure to warn not a but-for cause of harm (D bears burden of proof)
Regardless of obviousness there might still be duty to warn  because it may also inform of alternative or ways to reduce risk (secondary function of warning) – Need to consider:
Need for warning, cost of warning & reasonableness of warning 
2. Is warning adequate? Designed for potential users/people of that trade not normal people (Smoke detector case/cigarette examples)
Font size, format, choice of words, confusing messages
Question of fact for jury
3. Factual & proximate cause of harm
Strict Liability: *Even acting reasonable, one can still be liable*
· Strict Liability by Animals
· Barn Animals – If livestock strays & damage property then liable regardless of fault for any injury caused by animal intrusion 
· Abnormally Dangerous Animals (bulldog) -  strict liability to owner or possessor that has dangerous tendencies abnormal for animal’s category, but ONLY if owner knows of such tendencies & harm results from it.  
· Wild Animals (tigers, lions) – SL imposed on person in charge of wild animal for injuries connected with the wild characteristics of animal
Strict Liability – Escaping Substances 
Old Rule: SL for use of land in way that harms or invade another’s property (Ryland – Mine case) – Pro P
Modern Approach:  - Pro D because want people to do what they want w/ their prop.
1. Tangible Invasion (trespass) : intentional; reckless or neg
2. Intangible Invasion (nuisance) : intentional; reckless or neg OR
Nuisance Rule: substantially and unreasonably interferes w/another’s  use or enjoyment of own land
-Must be substantial & must show fault unless falls within exceptions below
- Intentional or negligent 
- Invasion must be unreasonable 
Test: gravity of harm v. utility of conduct
Other factors to consider:
Can D compensate for harm & still stay in business?
Did P come to nuisance? Helpful evidence, but does not bar recovery
Exceptions: Escaping Substances, it depends on nature of substance
Ponded water- Rylands- Yes SL but rejected by mod cts.
Noxious substances – Yes SL
Liquids that contaminate land – Yes SL
Strict Liability for Abnormally Dangerous Activity – most Yes SL & not required to prove neg. (not required to prove all, just factors to look at) – R2d520 (i.e. Explosives, rockets, poisons, hazardous waster) Six Factor Test:
1. High degree of foreseeable risk
2. Likelihood that harm will be great
3. Inability to eliminate risk w/reasonable care
4. Extent to which activity is not common usage
5. Inappropriateness of activity to place where carried on
6. Extent to which value is outweighed by danger
After figuring out if act is abnormally dangerous then need to ask if:
D engaged in the dangerous activity?
Was this activity the factual & proximate cause of harm
Factual Cause: Need circumstantial evidence/reasonable inferences; P must exclude other causes; Expert testimony (will need when not obvious)
Proximate Cause (Foreseeability & Scope of Harm): Only SL on kind of harm that makes activity abnormally dang.
SL does NOT apply: (bar)
Risk is easily avoidable by D or P (eg. Trains)
P is active & willing participant (eg helping or watching firework show that goes wrong)
Then approach as a regular neg analysis
Contributory negligence and Assumption of Risk do NOT fit strict liability 
Damages: nominal damages are not available for Neg.  because there needs to be harm. 
Economic Damages – Medical Bills, Lost Wages,  (Past & future) Damage to Prop.
Non- Economic Damages – Pain & suffering, Loss of enjoyment of life (awareness required)
Movement to Cap Damages in this category 
Punitive Damages – P must show bad state of mind
Evidence of D’s wealth, income or profits taken into account
Some cts say must be in reasonable proportioning to actual damages or potential harm
Defense - Contributory Negligence : P fails to exercise reasonable care for own safety & contributes to own injury
Traditional Doctrine (Complete Bar to Claim) – All or nothing
Even smallest bit of neg/fault from P, P was completely barred from recovery – no apportionment of fault
Exceptions to Trad Cont. Neg Bar
P is negligent rescuer
P left in helpless position due to own neg & D has last clear chance to avoid injury negligently inflicted it anyway (Discovered peril doctrine)
D’s misconduct was reckless or intentional – Bad state of mind
Modern Approach (Comparative Fault) – Consider P’s neg, but doesn’t bar
Different Variations
NY – Pure Approach: will not bar, but diminish damages no matter how great P’s neg. 
WI – Comparative Modified Approach: will not bar if not greater than the neg of the other person, damages diminished
NE – Modified Approach: bar recovery if neg is equal or greater than other neg person
Factors for Determining Apportionment
Degree of culpability, Nature or risk created incl. mental state -awareness or indifferent w/respect to risk, Strength of the causal connection btw risk creating conduct & harm
Expert Testimony to show what would have happened if P was not neg too
Policy or Fairness for Allocating Full Responsibly to D
Minor workers or children riding school buses = No cont. neg.
Teacher Sexual Abuse - Children do not have duty to protect themselves against sexual abuse = NO Cont. Neg. (Christensen) 
D’s Rebuttal is that when asked P she denied it 
Known risk or disability – cannot raise cont. neg when P is mentally impaired 
Only held to reasonable standard when D is mentally impaired
Employee Safety – Want to make sure employers follow safety measures
Some consider employee’s neg to certain point
Special Circumstances- split on w/r failure to wear seat belt = comp neg
Entitlement – Normal daily activity, entitled to it
Then cannot be charged with cont. neg (ex: shopping at night or wearing a lot of jewelry to go to Wal Mart)  
Not a defense for IT, but-for causation, SL with abnormally dang. activity & Parental Immunity ?????????
Defense: Assumption of the Risk (AR) Not a defense for SL or IT
Express AR – Arising out of waiver where P agrees to release D from liability.
Voluntary  & Clarity of Waiver = P’s claim is barred & waiver valid
If not voluntary or not clear = P can sue & waiver invalid
P’s rebuttal to EAR
Attack requirements for valid waiver (V & C above)
Define the scope of waiver narrowly &
Argue that public policy prohibits the waiver
Implied AR – 1) What kind of risk did P assume? PAR 2) Did P fail to exercise reasonable care? SAR
Old Rule = Complete Bar
Mod Approach
- Primary AR: used to challenge duty/breach
No duty to prevent inherent risk = NO Breach, but P does not assume increased or unnecessary risk created by D’s neg
Painter falls from roof = No duty/breach because of obviousness of danger + P’s expertise (Stinett)
- Secondary AR: used to argue Cont Neg which reduces damages
Housekeep tripped on stairs- does not bar claim for D’s neg but $ reduced if P also neg
- Sport Cases PAR: no liability for inherent risk, but do not assume increased risk by D’s neg
Co-participants have a duty not to act recklessly outside the bound of the sport; coaches/host schools/active participants have duty not to increase the risks inherent in sports
Determining inherent risk through custom, rules & reasonable expectations
Contact sports – No liability unless totally outside range of ordinary activity involved in the sport 
Other Defenses
P’s Illegal Activity a Bar to Recovery
If P’s injury is a result of his knowing and intentional participation in a criminal act then he cannot seek compensation for the lost, if crime is serious (bomb making or burglar)
Regulated by a statute: Speeding or riding ATC on bike path is not serious enough for bar
Statutes that bar recovery from for certain misconduct (uninsured motorist)
Mitigation of Damages Rule: occurs when harm has taken place & P refuses to take reasonable measures to minimize harm/damages
Defenses/Rebuttal for Product Liability:
Cont Neg. Split (Look at slide)
Assumption of Risk is complete defense – Bar claim if P knew of defect & exact risk
Unforeseeable Misuse: product not used in its intended or foreseeable manner – Cts require Mfrs to anticipate reasonably foreseeable uses even if they are misuses. 
Part of PFC is that product needs to be used in its intended or foreseeable use – Rebuttal for claim that product design was defective
Intervening cause which severs causal link – Rebuttal to causation
P created unreasonable risk which reduces D’s liability – Cont. Neg 
But remember that some misuse may be foreseeable, which means a product is defective if a RAD would have prevented harm from the misuse. (eg the Crashworthiness doctrine)
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“One who voluntarily undertakes to render services to another is liable
for bodily harm caused by his failure to perform such services with due

care or with such competence and skill as he possesses”
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