I. Introduction and the Role of Fault
	Van Camp v. McAfoos (3 year old on sidewalk runs in to P).  Rule:  To meet the prima facie case, P must allege facts showing fault in order to recover in tort for her injuries.  
Rational for Fault: Why Do We Require 
II. Intentional Torts
1. Battery – 1) intent 2) Harmful or Offensive Contact.
Synder v. Turk – (frustrated surgeon grabs nurses head and holds down)  - Do not need an attempt to harm, only for contact to be offensive (what a reasonable person would find offensive).  

Intent (Knowledge or purpose)   – How do you prove intent? Easiest is through a statement, but generally you infer intent based on surrounding facts. 

Cohen v. Smith (P seen naked by docs and touch after telling hospital it was against her religion) – offensive contact w/ no touching. Offensive touching defined as a touching that offends a reasonable sense of personal dignity.   
Volitional Act Requirement – Must be voluntary Act (Medical Examination, etc)

Contact Cases – Fisher (the plate that P was a holding), Leichtman (tobacco smoke in Ds face), Caudle (jokester w/ a live wire shocks D who was trying to get away)

Garratt v Dailey (Five year old pulls chair from behind P) – Intent? Purpose or Knowledge – 

Purpose to produce that consequence or Knowledge that the consequence is substantially (very highly) likely to occur. 

Age factor in Intent – Question of fact.  Some states have cut off (Rule of 7)

White v Munoz (Alzheimer patient who strikes the nurse) – Jury instructions say D must have appreciated the offensiveness of the contact. Must have intended contact to be harmful or offensive (dual intent)

Single v. Dual Intent – Dual Intent (majority of states)- (a) Intent to cause a contact (b) a 				     harmful/offensive contact.                          
			    Single Intent - Intent to cause contact that turns out 						     harmful/offensive

Wagner v State (Disabled D, under supervision of state employees, attacks P in a department store) - Is triable, since Utah is only a single intent state. 

Polmatier (mentally ill kid shoots father in law, not guilty in murder, guilty in civil) – ordinary rules of battery apply to an insane person who attempts to injure P. General Rule: Treat the insane or mentally ill like any other plaintiffs.  If they have the requisite intent, they are liable. The reason why they have that intent is irrelevant. 

Doctrine of Transferred Intent – If you intend a tort against A you can transfer that tort to B. Transfer and complete tort against another.  
Baska (mother steps between to teens attempting to break up fight.)

Doctrine of Extended Liability - Rule: If the elements of a tort are present, D is liable even for unforeseen consequences (i.e. liable for extended liability). Liable for all the harm that occurs from the tort no matter how foreseeable.  
Compare negligence:  liability is generally limited to foreseeable consequences.

2.  Assault 
	Elements (1) intent (purpose or knowledge) (2) apprehension of harmful or offensive contact
Interests protected by this tort – mental peace/stability, free from apprehension  

Cullison v Molley (creepy P invites 16 yr old to trailer, D brandishes gun and threatens) 

The Rules on Assault 
	1. Traditional Rule: Mere words are not enough.  Words + action needed.
	2.  Reasonable apprehension required (Only need apparent ability to inflict apprehension ie bank robber with toy gun)
	3.  Dickens (P. 58 note 8) (Ds lure P who provided drugs and alcohol and beats and threatens, P sues three years later): Must be apprehension of an imminent battery
	4.  Does every battery include an assault? Ask Sleeping Beauty. No

3.  False Imprisonment 
	The Elements of False Imprisonment: Use these
	1. Intent (purpose or knowledge)
	2. Actual confinement
	3. Knowledge of confinement
	4. Confinement against the P’s will - Relationship of 4th element to defense of consent
	McCann v Walmart (P and her two children held at Walmart on mistaken belief they took something, threat of cops or security constituted confinement)
Shopkeepers Dilemma  
4. Trespass to Land 
Elements:
	1.  Intent (Purpose or Knowledge)
	2.  Entry
Interest Protected: The right to exclusive possession of real property
5&6. Trespass to Chattel and Conversion (difference is a matter of degree)
Trespass Elements 
1. Intent to intermeddle (What constitutes intermeddling? 1) Damage to chattel or 2) Dispossession of chattel) 
2. Actual intermeddling 
RS 222 FACTORS for Conversion 
	1) Extent or duration of control (How long did they have it?)
	2) Defendants intent to assert a right to property (Why did they have it?)
	3) Defendants good faith(Why did they have it?)
	4) The Harm Done (How much harm)
	5) Expense or inconvenience caused. (How much inconvenience)
Conversion
1. Intent to exercise substantial dominion over chattel
2. Exercise of substantial dominion 
	Defining a Chattel: What is it?
	Traditionally: Tangible personal property vs Modern Trend of School of Visual Arts  (D sends large amounts of pornography to Ps cpu, resulting in depleted hard disk space, interfered w/ his use, was trespass)
Difference in remedy between conversion and trespass to chattels: 
	1.	Forced “purchase” versus damages. (D converts property to their own, buy property and have to pay market value)
		Or: Get chattel back (replevin)
	2.	Actual (not nominal) damages required for trespass to chattels. 
	Conversion:  The “3-person” Transfer, Fraud, and  BFPs
	The situation:
A’s property (1) taken by B who (2) sells to C, a person who does not know of the conversion by B (i.e. is a BFP)
General Rule: C is liable, as is B.
Exception: C not liable when B gets title (even though by fraud or trickery).  
	Reason: B gets title (voidable, but sufficient to pass on to C as long as C is BFP)
7. Intentional Infliction of Emotional Distress RS46
	Elements: GTE Southwest (Deranged boss, physically charges employees, regular pattern, position of power)
	1.  Intent
	2.  Extreme and outrageous conduct (beyond the pale, sometimes you can get away with the conduct once but not repeatedly, power imbalance) 
	3.  Severe emotional distress (why severe? Concern of widespread liability) 
Important Factors Re Conduct
	1.  Relationships (or vulnerability) 	
	2.  Repetition 
Intent or recklessness:  Why is recklessness enough?
Insult Rule:  Taylor (Sheriff using racial slur against female officer). Insulting generally not outrageous 
Traditional Rule: Common carriers and innkeepers (insult will constitute IIED on common carriers, much stricter rules) 
	Homer v Long (husband suing therapist for IIED, for sleeping with his wife, no go) 3rd party IED
	Third Party IIED--Homer 
	Third Party IIED--Homer 
	P					
	v.					
	D <-------3d Party 
	Special Requirements
	1. 	Presence
	2. 	Knowledge of Presence
	3.	Bodily harm (if not member of family)
	Emerging Exceptions (Someone comes on scene right afterwards; molestation of children, 	parents                	IEED) 
III. Defenses to Intentional Torts (i.e. Privileges) 
Three types of privileges 1) those that attempt to justify Ds conduct as a response to apparent misconduct of P 2) Special Case of Consent 3) privileges of public and private necessity (based on policy). Analytically: Do prima facie case first, then turn to any privileges
A. Self Defense – Touchet (Fired Car dealer employee assaulted by D at current work, claims self defense, not available, no immediate threat)
	1.	Can a person defend himself or herself? – Yes, always 
	2.	When? – Actual contact or threatened contact
	3.	How much force can be used? – Reasonable force
	4.	What facts determine whether self-defense is allowed? – Force being inflicted upon the 		victim, how much force is necessary to stop the attack? Look at surrounding factors. 
	5.	How do we determine what is reasonable force? – Depends on the risk imposed.				Concerned w/ proportionality.  It’s about protection not annihilation.   
	6.	When can deadly force be used? When the threat is proportional. 
	7.	When can a person retaliate? Never. 
	8	Can you use force in response to insults? No
	Other issues for Self-Defense
	9.	Do you have to retreat if you can? No, although some states require retreat from deadly 		force, but not in the home.
	10.	Do you have to use force to claim self-defense? No. (Can lock someone chasing you in a 			room or pull a gun on them w/o firing.
	11.	What if you make a mistake in defending? Can still claim self defense if justified mistake.  		Law places a premium on self defense
		Hypo: The Fight Outside the Bar I
	12.	Defense of Others.
		Yes, can defend others.  Greater limits on mistakes though, and some states do not 			allow carry over defense if a mistake. 
	MAIN IDEA – reasonable force and proportionality.  
B.  Defense of Real Property 
	Ask yourself the same type of logical questions as self-defense:
	1.	Can a defender use force? Yes
	2.	How much force? Reasonable Force
	3.	Must the defender request the intruder to depart? Yes, unless there is a threat to you. Property is of a lesser value than human life and there are legal remedies.
	4. 	Can you use deadly force? No, but if the threat is to you, then you can if in self-defense. 
Kato v. Briney (famous spring gun case in unoccupied house. Synopsis of Rule of Law. The value of human life and limb both to an individual and as a matter of public policy outweighs the potential damage to property. Thus, while a defendant may use reasonable force in defense of her property, he has no right to willfully and intentionally injure a trespasser in a manner that may result in loss of life or great bodily injury. The only exception is when the trespasser is committing a violent felony with the potential of endangering human life.)
Brown v. Martinez (P brought an action for injuries sustained when shot while stealing watermelons. D claims to have fired in opposite direction he though Ps were at).  Why in book? Transfers the tort of assault (attempting to scare them) to battery when he actually shoots P.  Had the privilege to threaten (assault) in defense of property but transferred to battery when he shot them.  
Summation
Real Property (as opposed to Personal Property):
1. Warning if feasible
2. Reasonable force: start gently
3. But: Trespasser has no right to resist.  Privilege can turn into the privilege of self-defense.
4. Force to recapture real property?  Courts split
C. Defense of Personal Property 
	The problem of Shoplifters
 Restatement Second Section 120A
1. Reasonable belief
2. Detain on the premises for reasonable investigation (can stop D outside store, otherwise D would claim they would put it back)
General Privilege to Recover Chattel
1. Merchant can recapture a stolen chattel, but
2. Must be in “hot pursuit”
3. Otherwise: Privilege ends and must call police
4. If merchant is wrong re taking of chattel: no privilege
 Use reasonable force, if possible ask for it back, but if D does not have chattel then no privilege, must also be in “hot pursuit” (can take back later).  
Gortarez v. Smith Super Value (two cousin, air freshener, detained and choked outside premises) 
Can you search under shopkeeper's privilege? Generally, allowed a reasonable search.
D. Privilege of Discipline
	a. Parents - Force and Confinement: Within limits. But: concern about intruding on parental rights
 	b. Others - Teachers/School bus drivers
	Privilege more limited than parents
E.  Privilege of Consent
Is consent a defense? Really it removes the element of intent but is still treated as a defense. Who can't consent? Minors, power relationships, incapacitated adults, employees. 
Austin and Berwyn – Austin cooked romantic dinner, had brandy and went for kiss, touches neck and neck snaps.  Berwyn says she didn’t consent and was revolted by kiss. Consent can have a social context, these factors would show consent.  If he leaned in and she said no then, no consent
1.	Rely on reasonable appearance
2.	Look to the circumstances to show consent
4.	Extent of consent: unexpected consequences. 
	Think “inverse” of extended consequences.
4.	Consent can be seen as negating harmful intent.  But you must treat as a privilege.
Breaking down the parts of consent 
Three parts (Can consent orally or through action):
1. Entering the Consent: capacity to consent, etc.
2. Scope of Consent
3. Effectiveness of Consent
a. Relationships and Capacity to Consent:
1.	Jailers (Robins BJ in the shower between guard and prisoner) - 
2.	Employers/ Others?
3.	Minors: Page 91 n. 3
4.	Incapable Adults: Page 91 n. 4
5.	Temporarily Incapable Adults: Drunkenness
6.	Statutes intended to protect a class
b. Violating Consent
Consent: Failure to Disclose and Fraud
 Doe v. Johnson (Magic Case) – P argued D knew or should have known and thus disclosed his STD, and had she known she would not have consented.  She cannot consent when she does not know of facts which are material. Also misrepresentation of facts can void consent.  
c. Consent to a Criminal Act: Can a person consent? States split basically down the middle. 
	The policy options
	Majority: Consent to a crime does not bar tort suit
	Restatement: Consent is effective to bar suit
d. Scope of Consent
Kaplan – Doctor operates on wrong disk.  Outside scope of consent.
Conditional Consent – Ashcraft (consents to only family blood, other used, gets HIV) – Outside scope.  You can consent to touching on Tuesday only and that is valid.  
e. Implied Consent
	Implied Consent in an Emergency – if unable to consent and needs immediate attention then law will apply consent
	Implies what patient would want in surgery – Can address immediate dangers, otherwise only what was consented to
	Concept of Informed Consent – Must know the risk before you consent.  I.e. doc telling you before surgery, what risk are entailed, what alternatives there are, otherwise you do not have informed consent.  Battery in theory, modern law treats as negligence.
f. Summation
I.	Entering into Consent
	A. 	Expressly: Orally or in writing 
	B. 	Impliedly: Consent through Actions
			Example: Lift arm for shot (old case, Irish immigrant need shot to come to NY, got reaction, when she raised her arm that was the consent)
			Austin and Berwyn
	C. 	Impliedly: Consent Implied in Law
		   	Example: Emergency
II.	Scope of the Consent		
	A. 	Geographic Limits (where on the body)
	    	Example: Left ear/right ear operation
	B. 	Temporal Limits
		   Example: Base of snow fence (agreed to fence for period of time, in the winter or for x amount of months)
	C. 	Conditional Limits
		   Example: Consent on condition that only use family blood in operation 
III.	Effectiveness of a Given Consent
	A.  	Incapacity	
		Example: Person consenting cannot understand risks:  Children, aging adults
	B.  	Statute Disallows Consent	
		Example: Child labor laws
	C.  	Fraud, Misrepresentation, Coercion
		Example: Herpes
IV.	Treatment of Medical Consent (emergency situations and finding something unexpectedly within the same area)
  E. The Privilege of Public Necessity 
Privileges not based on Plaintiff’s conduct
Surocco v. Geary (Alcalde of SF, burns down Ps house to prevent larger fire).  Down for greater good, must be an immediate or appearance necessity. Was a complete defense
Wagner -  (police use stun grenades to get criminals who ran in Ps house).  Under separate constitutional doctrine of Taking, some states allow compensation. Vast majority, do not. 
F. The Privilege of Private Necessity 
Ploof (D moors ship to Ps private dock in a storm, P unties ship).  D was privileged due to danger, law values life over property. 
Vincent v Lake Erie (D ties steamship to Ps dock in storm, damages dock) - D was privileged against a trespass to land and chattel COA.  Defense is necessity, law values human life over property but may still be liable for any damage you cause (incomplete privilege).
IV. Negligence 
Intro: 
Two Basic Kinds of Fault:
	1.  	Intent: Prohibits specific actions
	2.  	Negligence: Not (for the most part) defined by specific, forbidden actions.
		Standard is much broader and more general
	3. 	Negligence is based on the imposition of risk on 	others that results in injury.
	4.   The kind of risk needed for liability:  	“unreasonable risk”
The Prima Facie Case for Negligence (110)
1. Duty
2. Breach of duty
3. Actual Cause
4. Proximate (Legal) Cause
5. Damage
1. Reasonably Prudent Person 
Stewart v Morris (backfiring car, burns P when D starts engine w/ gasoline on it)
a. Standard of Care: 
The Standard: Reasonable care under the circumstances. Only one standard of care. (Stewart argued for a high degree of care, was not allowed). Standard of care does not vary from case to case, always reasonable under the circumstances). As circumstances change, then the amount of care that is reasonable changes. When risk is greater, amount of care is greater. Danger/risk raise the level of care.   What is reasonable is decided by the trier of fact.  What amount of care would an RPP exercise in the situation.  Amount of care can vary but not the standard.  Standard always remains the same but the amount of care can vary. 
Posas v. Horton (Jaywalker w/ stroller suddenly emerges, P stops to avoid, D following to close hits P)
b. Sudden Emergency Doctrine: 
“A person confronted with a sudden emergency which he does no create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises he care of a reasonably prudent person in like circumstances.”
Two issues: 
	1. How does the existence of an emergency affect the RPP standard of care?  - Same standard
 	2. How does the existence of an emergency affect how the RPP acts? – Widens/broadens the scope of what is reasonable (you don’t have time to fully think reasonably, must act quickly). 
	3. ( I added) Can be viewed as redundant since it is same standard of care, just applied to an emergency situation. 
	c. More on RPP Test
1. Subjective or Objective:  Objective (basically, but can be both). Intentional Torts subjective (determine intent)
2. No Risk: How does the RPP act is there is no risk? No negligence. 
3. Jury Evaluation of RPP:  How does a jury determine whether the defendant acted as a RPP in a particular situation (i.e. what is the mental process that a juror goes through)? If under the circumstances D acted as RPP would then no negligence. 
4. Failing the RPP Test:  What is the conclusion if the Defendant fails the RPP test? Breach of duty.
d. Defining the Circumstances
Two Kinds of Circumstances:
	1.  Internal: within the actor. (eyesight, mind state, fatigue, male).  
	2.  External: outside the actor (rain, time of day)
Internal:  Shepherd (P who is visually impaired trips on sidewalk)
The RPP test and the P’s physical characteristics (more risk, more caution, factor in impairment, give RPP same impairment)
	The conduct of the handicapped individual must be reasonable in the light of the knowledge of his infirmity, which is treated merely as one of the circumstances under which he acts.”
“He must take the precautions, be they more or less, which the ordinary reasonable person would take if he were blind.”
What if physical limitations were not taken into account? Lack of knowledge (expected to have a minimal amount of knowledge for how the world works)
Mentally Ill
Creasy v Rusk (Alzheimer patient kicks certified nurse) – Do we transfer mental illness? No, cannot act like an RPP if you have mental illness. Held to same standard of care. 
Knowledge/Experience 
Hill (tractor drive allows sister on wheel, he was aware of danger, he had experience and knowledge of risk)
Minors
Robinson v. Lindsay (13 yr old driving snowmobile causes accident to minor P) – Generally children are not held to the same standards of behavior as adults. A child is required to use the amount of care that a reasonably careful child of the same age, intelligence, knowledge, and experience would use in that same situation Exception is children engaging in adult activities or dangerous activity. 
Variations on Rule for Children
1. The “Rule of Sevens” (Some states):
	0 to 6: Incapable of negligence as a matter of law
	7 to 14: Presumed incapable of negligence
	14 and Above: Presumed capable
2. Restatement Third: Children under 5 incapable of negligence

2. Breach of Duty
Intro:
	 A party breaches their duty failing to exercise care.
What kind of care? Reasonable care
	So: When is conduct unreasonable so that the party is not exercising reasonable care? 
	When the RPP would foresee that harm might result (i.e. foresee risk) and would avoid the conduct that creates the risk. 
	Negligence, then, is conduct.  Either an act or a failure to act.  
A. Focusing on Reasonableness 
	i. Roles of Judge and Jury 
Role of the Judge:  Find and set forth the law during the trial and in the jury instructions
Role of the Jury: Find the facts (i.e. decide disputed issues of fact) and then apply them to the law given by the judge in the jury instructions.  So: after finding facts, jury would decide whether (or P) acted as an RPP under the circumstances.
ii. Supplanting the Jury: Rule of Law
1.  As a Matter of Fact in an Individual Case 
	Example: 99 witnesses say light was green, 100th witness isn’t sure.  Judge says jury must find it was green.
2.  	By Imposing a Rule of Law Governing Recurring, Generic Fact Situations
Taking the “breach” issue from the jury: Court-made rules as to conduct that is negligent as a matter of law. Rule of Law. Below are examples of Rules of Law (Almost all have been taken away)
Marshall (126) – P did not exercise due care at railroad trestle, could not stop within range of lights (Range of Lights rule applied)
Chaffin	(127) – Same court, P blinded by oncoming lights, hits car stopped in another lane (reasonable care applied and not range of lights)
iii. Negligence Per Se
1. Statute must have clearly defined conduct or behavior
2. Statute must have been intended to prevent the type of harm the Ds act or omissions cause
3. P must be a member of the class of persons the statute was designed to protect 
4. Violation must be proximate cause of injury 
a. Cases: Martin v Herzog (129) – D crashes into P who does not have his lights on. Cardoza says not having lights is not evidence of negligence but negligence itself, differing from trail court instructions. Rule of Law sets the standard of care.  
Negligence per se lessons the P’s burden on the issue of “the actor’s departure from the standard of conduct required of a reasonable [person].” 
	O’Guin (130) – 2 children playing in landfill die, probably not the class of persons statute prohibited but court rules for P
	b. Exceptions to Violation of Statutes 
Impson (137) – Truck passing on the left turn claims it was excused. 
Restatement 3rd, Section 15
	An actor’s violation of a statute is excused and not negligence if:
	(a) the violation is reasonable in light of the actor’s childhood, physical disability,
	or physical incapacitation;
	(b) the actor exercises reasonable care in attempting to comply with the statute;
	(c) the actor neither knows nor should know of the factual circumstances that
	render the statute applicable;
	(d) the actor’s violation of the statute is due to the confusing way in which the
	requirements of the statute are presented to the public; or
	(e) the actor’s compliance with the statute would involve a greater risk of physical
	harm to the actor or to others than noncompliance.
Four Other Stiutations 
1.	Application of negligence per se to children – does not apply
2.	Invalid/ defective statutes – court can still use
3.	Licensing statutes – does not apply
4.	Obsolete statutes – if real obsolete, then does not apply

In CA negligence per se is a presumption of negligence, D can offer excuses, no excuses the it is negligence.  
Statutes and ordinances can be used.  Rules sometimes, but given less effect. 
B. Reasonable” in applying RPP Test
1.	A party breaches their duty failing to exercise care.
2.	What kind of care? Reasonable care
3.	Negligence, then, is conduct.  Either an act or a failure to act. 
4.	So: When is conduct unreasonable so that the party is not exercising reasonable care? 
	When the RPP would foresee that harm might result (i.e. foresee risk) and would avoid the conduct that creates the risk
Negligence is overt conduct that creates unreasonable risks that a reasonable person would avoid.  The risk of harm is unreasonable when an RPP would foresee that harm might result and would avoid conduct that creates the risk.
Negligence is not a state of mind; it is a failure …to come up to the specified standard of care
	a. Foreseeable Risk: “No one is expected to guard against harm from events which are not reasonably anticipated at all or are so unlikely to occur that the risk, although recognizable, would commonly be disregarded.”
Brown v. Stiel – Building maker knows lesser material will result in some deaths. IT? No. Can’t say substantially likely to occur.  Negligence? No, trade off on costs, we can build a tank car but don’t. 
Pipher (143) – Teen grabs wheel a second time and a cause's accident. Trial Court: As a matter of law, Parsell was not negligent.  Jury could not find his conduct unreasonable. Court of Appeal: Reversed.  Where actions causing risks are foreseeable, there may be a breach (but not always). 1. “In general, where the actions of a passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver.” 2. “But, when actions of a passenger that interfere with the driver’s safe operation of the motor vehicle are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty to exercise reasonable care….”
MUST HAVE A FORESEEABLE RISK IN ORDER TO HAVE NEGLIGENCE 
Indiana Consolidated (147) – Mower about to explode, garage v. human life. Costs of medical bills would be higher than the costs of garage, no negligence in not pulling mower out. Probability of harm to him, higher than that to garage. 
What were the probabilities of harm?
1. Risk of injury to garage if mower is not moved: .80 (quite likely)
2. Risk of injury to garage if mower is moved: .20 (quite unlikely)
Does this mean that the Defendant was negligent? 
Must consider the injury that could occur
1. Garage: Rebuild for $10,000
2. Injury to P: $100,000
Probable dollar losses:
	To Garage: .80  x $10,000 = $8,000
	To Robert Mathew: .20  x $100,000 = $20,000
	b. Alternatives 
	Bernier (D hits pole, pole falls on P)
	Alternative was to strengthen pole, could be done cheaply. A RPP would have strengthened pole. D argued strengthen would increase risk to drivers, but court said it would protect pedestrians who are not surrounded by metal like drivers are. 
Giant Foods – hot pursuit of thief did not pose danger to others in store.  Weigh privilege (to reclaim chattel v. risk of harm) 
Parsons – P thrown from horse by garbage truck noise. Garbage collection is vital (high utility) thus operating one is not negligent. 
	c. Summarizing the “Reasonableness” Factors
	Factors:
	1.  	Probability (likelihood) of
	2.	Harm
		(Risk is probability of harm.  Risk must be foreseeable)
	3.  	Burden if you take precaution.  
		a.	Social utility of action (what would be lost if activity were stopped) or
		b. 	Cost of precautions that would avoid harm (and keep utility)
“The degree of care demanded of a person by the occasion is the resultant of three factors:
	[1] The likelihood that his conduct will injure others, taken with 
	[2] the seriousness of the injury if it happens;
		and balanced against
	[3] the interest which he must sacrifice to avoid the risk.”
	d. The Carroll Towing Formula (Hand Formula)
Carroll Towing
Brief Fact Summary. A district court held Appellant (Conners Co.) partly liable for damage to a barge and for lost cargo by not having an attendant aboard the barge when it broke free from a pier. Appellant sought review.

Synopsis of Rule of Law. The owner’s duty, as in other similar situations, to prevent against resulting injuries is a function of three variables: (1) The probability of the kind of incident in question; (2) the gravity of the resulting injury; and (3) the burden of adequate precautions.
Balancing:	B  < P  x L 
		B (burden) < P (probability) x L (harm)
1.	If burden is less than P x L: What would the rational actor do?  Take the precaution and avoid the risks
2.	If burden is greater than P x L: What would the rational actor do?  Accept the risk (& resulting injury)
So: The Carroll Towing formula interprets the negligence system as a mechanism for promoting efficient or cost-justified rules of safety
Rationale: No. 3 p. 139.  “A rule that required the barge owner to spend $30,000 to save $25,000 [in injuries] would be inefficient and not cost-justified.”
Remember: Jury instruction doesn’t require jury to apply the Hand formula
Factors
	1. Probability (likelihood) of harm
	2. Harm – risk is a probability of harm.  Risk must be foreseeable
	3. Burden – if you take precaution (alternatives)
		a. social utility of action (what would be lost if activity were stopped)
		b. Costs of precautions that would avoid harm (and keep utility) 
C. Proving Minimum Facts that Show Negligence
	a. Proving Minimum Facts that Show Negligence
Turning from the idea of “reasonableness” to proving “unreasonableness”:
		i. Proving Conduct 
	Santiago (167) – Student was in bus accident but has no idea what the facts were. She is unable to prove a negligent act, so can’t determine if D was unreasonable, RPP test, or alternative
	Gift (168) – D hits 3year old in a wide Street w/ no obstructions. Court said to vague to determine negligence. 
	Upchurch (168) – Conflicting evidence over accident where P was passenger and D was driving, over her speed and whether she was drinking. Jury must decide conflicting facts
	Forysth (173) Negligent through excessive, speed, says he was going 50+ at time of impact after trying to slow down, speed limit was 45.  Need expert testimony. 
	Hypo: The Dark and Stormy Night
	Stormy night /	Steel box 70 inches from ground, 20 inches in height, 10.5 inches in depth
	ii. Evaluating Conduct
	The Issue: Is there sufficient evidence that a jury could find negligence (i.e., evidence sufficient to “get to the jury”)?
	a. Slip and Falls: Inferences and Credibility
Examples:
	1.	Hypos: The tales of two banana peels – brown on ground long enough for constructive, 			fresh one not enough for constructive 
	2.	Hypo: Pizza – Possible mode of operation liability.  Serving greasy pizza on slippery wax paper. 
	3.	Thoma v. Cracker Barrel 178 (slip and fall, wet area?). If there was a spill on ground for a while, then D had constructive notice (as opposed to being told, actual notice)
	4.  	Hypo: The falling beans – Store had mopped two minutes prior, no constructive notice. 
	b. Custom and Other Similar Evidence 
		i. Actor’s Own Standard
Wal-mart v Wright (181) - Woman slips outdoor puddle in garden section, 
	The evidence: the Store Manual
	The instruction: Trial court to allow manual as standard of care
	What was wrong with the instruction: You can set standards for yourself that are higher than the reasonable care standard and this should not be held against you. 
		ii. Custom
Duncan v. Corbetta (182) – Wooden staircase, collapses that was made under common custom standards.  General custom admissible as it shows what an RPP would do. 
McComish (185) – Many courts have allowed safety manuals to be introduced as evidence. 
The TJ Hooper (184) - Defendant, the operator of the T.J. Hooper and the Montrose tugboats, did not have reliable radios on board. Plaintiff sued Defendant under a towing contract when two barges and the cargo of coal were lost in a storm. The gist of Plaintiff’s negligence claim stated that it was negligent of Defendant not to equip the tugboats with reliable radios. If the tugboats had radios Defendant would have received storm warnings and Plaintiff’s two barges would have been put safely into breakwater. Four other tugs were on the same route as Defendant and avoided the storm because of reliable radios.
No custom, no negligence (even though technology was available) 
		iii. Compliance w/ Statute 
Miller v Warren (186) – P injured w/ there was a fire in hotel, hotel did not have them and they were not required by statute.  Failure to comply would be prima facie negligence, but compliance w/ statute is not proof of non negligent act.  “It is settled law that a statue or regulation merely sets a floor of due care. Circumstance may require greater care, if a D knows of should know of other risk not contemplated by the regulation. 
	c. Unspecificed Negligence: Res Ipsa Loquitur
Proving unspecified negligence
	1. Event is the kind which does not occur normally absent negligence
	2.  Instrumentality that caused the accident is in the exclusive control of D
	3. Action must not be due to any part of P. 
The Classic Situation: Byrne (187) - Byrne (Plaintiff) testified that he was walking along Scotland Road when he evidently lost consciousness. Witnesses testified that a barrel of flour fell on him. Neither Plaintiff nor any of the witnesses testified as to anything done by Boadle (Defendant) that could have led to the barrel falling.
	What exactly did P prove? Hit w/ barrel and shop was adjacent. 
	What was the argument over? Burden of proof for negligence, what act caused barrel to fall. 
Deriving the requirements for Res Ipsa:
1. What circumstances trigger the doctrine? Situations where you are not sure how the accident occurred, but know it is the type that does not normally occur absent negligence. 
2. Whom are we trying to hold liable? D has to be tied to the item. 
3. What about the plaintiff? (Is this part of the test necessary?) Need to rule out P, cannot be contributory. 
What is effect of Res Ipsa? (Doctrine of Proof) – P must prove three requirements then has enough evidence to get to a jury.  
Res Ipsa II: Evidentiary Effect--3 Rules
Two-part analysis: (1)  Are the res ipsa elements met?  (2) if they are, what is the effect of the res ipsa evidence? 
Second Issue: Evidentiary Effect
	Res ipsa is a form of Circumstantial Evidence
	1. Permissible inference: jury may draw or not. General Rule. 
	2. Presumption re burden of producing evidence: jury must presume negligence unless D produces some evidence. CA Rule
	3. Presumption re burden of proof: D must prove by preponderance that it was not negligence. 
Warren (195) Rolling car down inclined driveway, runs over child. 
	Trial court: nonsuit.  Why?
	Apply the res ipsa test: Didn’t the plaintiff meet the requirements?
	If so: then why no res ipsa? Car was not inspected, could not rule out other factors (Byrne had no way of showing what happened, here there was.
If it is in your ability to prove case using evidence you must do so, cannot solely rely on res ipsa.  Cannot ignore alternative means of proof.  
	“Invocation of res ipsa loquitur is no substitute for reasonable investigation and discovery.  The doctrine may benefit a plaintiff unable directly to prove negligence.  It does not relieve a plaintiff to uninquisitive to undertake valuable proof.”
Cannot use res ipsa if explanation of negligence is complete (if complete then that is how is happened) 
Giles (198) - The Plaintiff was injured when an elevator he was operating fell. The facts indicated that the elevator installer installed the elevator sixty-one years prior to the accident. The trial court directed a verdict in favor of the elevator installer. The appellate court concluded that the Plaintiff had presented sufficient evidence to warrant presentation of the question of negligence under the doctrine of res ipsa loquitur to the jury.
	Apply the traditional test – not in exclusive control since P was operating at time. 
	The Court’s modification – Relaxes the exclusive control rule (recognizes comparative fault)
	Result: “verbal obeisance to the control rule”/ “in many cases courts apply the rule loosely”
Hypo: The Pepsi Drinker I – opens can rodent inside. Res? Yes
Hypo: The Pepsi Drinker II – Bottle explodes while carrying from store? Res? Maybe.  Must exclude the negligence of others (chain of evidence)
Hypo: The Flying Headlight – Two cars crash, headlight hits P. Res? No. Can’t show who was negligent, 50/50 chance was either drive. 
Collins (203): Two-defendant res ipsa loquitur: Lady returns from senior home w/ injuries, sues ambulance and home.  Court allows since P was placed in both parties care.  
Generally for multiparty if you can't determine which D then no res ipsa.  Collins exception since P was entrusted into the care of both.  

3. ACTUAL CAUSE 
	A. The “But for” Test: 3 Examples
	1.	Hale v. Ostrow (208): The blocked sidewalk, the loose concrete and the broken 		hip.  May have tripped either way, up to jury. 
	2.	Salinetro (210): Unknown pregnant lady x-rayed, would have said no if asked if 	pregnant. No negligence. Result would have been the same on both TV screens below. 
	“Counterfactual” nature of test
	 Think:  Two TV screens
	3.	  The “Run-Over Husband: Note 2 p. 211 (Jordan v. Jordan) Would not have seen him even if she looked, since he was kneeling down. No breach. 
	  Actual Cause and Res Ipsa – In res ipsa we don’t know what the actual negligent act was, but still can recover w/o using traditional actual cause test.  We will assume actual cause. 
	B. Use of “But for” Test with Two or More Defendants
	Actual Causation and Two-Defendant Liability
	1.  	Situation 1: The indivisible injury – D1is speeding, D2 turns without looking in front of D1, big crash, tire flies and hits P on sidewalk
	But for D1 – no speeding no accident; But for D2 – if he did turn w/o looking, no accident.
	Both meet actual cause test and caused an indivisible injury  	
	2.  	Situation 2: D1 sets stage for D2: D1 drives hits deer and leaves on road, D2 comes speeding doesn’t see deer runs over, car veers and hits P.  D1 negligence is complete and then D2. Same thing indivisible injury. 
		Joint and several liability
	3. 	Separate injuries: 2 bicyclists: 2 speeding cyclist run light and hits P, D1 hits arm and breaks it and D2 hits leg and breaks it.  Only liable for what you caused, so D1 arm and D2 leg. 
	But for D1 stops, then D2 still breaks leg.  D2 Stops and D1 still breaks arm. 
	4. 	D causes part of the injury: D1 drives negligent and hits tree, passenger P put taken to hospital where Dr. Doom commits malpractice.  But for D1 then no accident an no malpractice.  D1 liable for all damage, Dr. Doom just malpractice. 
	5. 	D’s liability without “but for” causation
		Respondeat Superior – employer responsible for his employees  
		Concert of Action – if multiple parties are in concert of action then all liable. 
C. Liability: Where Two Defendants Cause Injury
1.	If the injury is divisible: you are only liable for what you actually cause (except: Respondeat superior, concert of action)
2.	If the injury is indivisible:
	Principle: the liability of one person who causes injury does not exclude the liability of another who caused that injury	
	Hypo: P v. D1 and D2 (indivisible injury)
Possibility no. 1: The common law rule: Joint and Several Liability
Possibility No. 2: Modern Several Liability
	P v. D1 (20% negligent) and D2 (80% negligent)
	Divide liability between D1 and D2 by assigning fault
	Under this system: no D is liable for more than his or her proportionate share.
P is contributorily negligent
	P (10% negligent) v. D1 (70%) and D2(80%)
The Common Law Rule: P could not recover.
The Modern Rule: Comparative Fault
	Reduce P’s recovery by P’s negligence
How does comparative fault affect Joint and Several Liability?
	1. Reduce P’s recovery by P’s percentage; then
	2.  Either (a) hold D1 and D2 jointly and severally liable or (b) hold them severally liable
D. Problems with Actual Cause
Landers (215) - Plaintiff owned a small lake, which he had cleaned and stocked with fish at considerable expense. He alleged that East Texas Salt Water Disposal Co. and Sun Oil Co. (Defendants) both caused large quantities of salt water and also oil to flow into his lake killing the fish. He alleged that both Defendants acted negligently.
	1.	Apply the actual cause test – Still would have happened either way. 
	2.	The court’s solution: Substantial Factor Test (Alternative to But For Test): Was Ds act a substantial factor of the injury? Fixes problem of duplicitous where each would have caused injury regardless. 
	3.	The surrounding trees – trees are divisible, can show which D caused which injury
Applying the Actual Cause Test: II
1.Twin fires: Anderson (217 note 6) –P was injured by fire, evidence shows it was probably started by Ds engine. D offered proof that there were other fires in area. Judge said if other fires mingled with Ds fire, then could be negligent, jury found for P.
	The Problem: Apply the “but for” test
	The Solution: the “substantial factor” test
2.	Lasley (218): Could “but for” test be used? - Ds truck lost part of load on freeway, during clean up traffic backed up and P stopped.  Clemmer, drove into P and killed P.  Clemmer admitted she was negligent and was speeding.  Initial trial excluded evidence of Clemmer being intoxicated. Yes.
3.	220 notes 1 and 2: Use of “substantial factor” broadly or as exception
4. Substantial factor test applied to Landers: 
	What if the water of D1 entered first?
5.	Hypo: The police injury case
Problem w/ Actual Cause: What Damaged Caused
Dillon (223 third paragraph): Boy about to fall far into river and must likely die, grabs wire that electrocutes him and kills him
	Was D negligent? Maybe
	Applying actual cause: what injury did D cause?
	1. Full life?
	2. Shortened life?
If negligence was having wire uninsulated, maybe P grabs wire and saves himself (court does not entertain this).  If negligence was placement of wire, there is no case. 
	ii. More Two-Defendant Causation Problems: Alternative Liability
Summers v Tice (223) – Plaintiff and Defendants went on a hunting trip. Plaintiff provided each Defendant with directions on how to safely fire their weapons. While attempting to shoot their target, both Defendants fired in Plaintiff’s direction. Plaintiff suffered injuries to his right eye and face.
Plaintiff sued both Defendants in a negligence action. The trial court entered a judgment in Plaintiff’s favor.
On appeal, the court affirmed, because it determined that Defendants failed to meet their burden of proving who was responsible for Plaintiff’s injury, therefore, because each acted negligently, each was responsible to Plaintiff for damages from the injuries he sustained. The court reasoned further that it was Defendants’ burden to offer proof as to the apportionment of damages. Because they failed to meet that burden, it was in the discretion of the trier of fact to apportion the damages.
Synopsis of Rule of Law: If Defendants are independent tortfeasors, and thus each liable for the damage caused by him alone, but it is impossible to prove whose conduct actually caused the harm, many jurisdictions presume that each Defendant was the actual cause of the Plaintiff’s injury. The wronged party should not be deprived of his right to redress.
The circumstances of the accident – see above
Applying the actual cause rules to the Summers factual situation? – Impossible to determine
Was there concert of action? Probably but court said no
The solution: Alternative liability: Two Ds who act identically and cause an injury to P, you can't prove which caused actual injury then both liable. 
	Rationale for alternative liability – Eliminate need for P to prove beyond a preponderance of evidence which D caused injury (P was injured, in the name of justice, yet on D is unfairly liable)
	Effect of alternative liability on this fact situation – makes D liable when he was not the actual cause of the injury 
Note 5 p. 226: The 7 truckers – will not extend the alternative liability to seven (probably limited to 2 Ds so as to be 50 percent chance)
	iii. Causing “Injury”: Lost Chance
The causation problem: The 50% or less “loss of chance”
Solutions to the “lost chance”
1.	Lost chance theory: Mohr v. Grantham  (226) – negligent care of P (whose sons were doctors) who had a of recovery from %50-60 to almost comatose. Under CL if less than %50 no COA.  
	Reconceptualizing the loss – Reconfigures the tort suit. Your injury is for the lost chance (not the actual damages). Can you prove your lost chance by a preponderance? Yes. Not the actual damages, your recovery is limited to the % you lost, so you lost 30%, you recover 30% of expected recovery.  Under CL if you had a 30% chance to live you would not be able to brings suit (CA does not allow lost chance)
	  Valuing the “damage”
2.	“Relaxed” causation: Use the “substantial factor” test to allow recovery 
	Full recovery allowed
Summary: Notes 2, 3, and 5 p. 231-32

4.  PROXIMATE CAUSE 
	A. Intro
	1.	What happens to P’s negligence cause of action if no risk can be foreseen? No negligence, no breach, no foreseeable risk (can't act on it)
2.	What if one unreasonably fails to guard against a risk of harm which should have been foreseen, but as a result, harm occurs in a way that no one would have anticipated? No negligence 
B. The Risk Rule 
i. Thompson (238) – The disassembled trampoline 
The alleged negligent act: the disassembled trampoline
Test for proximate cause: The risk rule: Foreseeable? Yes, given that part of the county, time of year, winds should/could have been reasonable 
	An actor’s liability is limited to those physical harms from the risks that made the actor’s conduct tortious
Applying the risk rule: Go back to breach: What were the foreseeable risk that made the act negligent.  Was it a physical ham from the risk that D created? What if trampoline ended up 3 counties away? Negligent? No
What were the risks that made the D negligent? Breach. Did one of these risk come to fruition?
ii. Abrams (242) – P alleges City negligent in failing to send ambulance when contractions were 10 minutes apart.  P was driven to hospital and struck by intoxicated driver, while speeding through red light.
What was the negligent act? What were the risks that made the D negligent? Not sending ambulance, risk: losing child, dying in child birth
What risks came to fruition? Hit by drunk driver while running light
Were those risks within the set of risks that made D negligent? Court says no. 
	iii. Page 243: Note 3
1.	The curious case of The Wagon Mound – oil spill in bay catches fire, when no one thought oil ignite on water. 
Breach? Yes discharged oil in water:
Risk: Polluting bay
Actual: But for? Yes
Proximate: Fire? No, Ruled outside the scope of risk. 
2. Curious Case of Tortosis? – P given blood containing tortious, no one knew blood could carry, but test would have confirmed other diseases? Negligent? No
3.   The release of the patient – hospital release sedated patient, patient gets into accident and police then injured on way to scene.  Police win suit? No. 
C. Palsgraf v. Long Island Railroad (244) (Class of person test)
The alleged negligent act: pushing person on the train
	Risks of harm from that act: Persons falling, dropping package
	1.  Property damage
	2.  Bodily harm
	Outcome: Bodily harm
So: Why no recovery? Ps negligence gave rise to risks, not to her. Limits/narrows risk test to class of person, class of risk. 
Quote #1: Page 244 (last line) - 245
	Nothing in this situation gave notice that the falling package had in it the potency of peril to persons thus removed.
Quote #2: Page 245
	[R]isk imports relation; it is risk to another or to others within the range of apprehension.
Quote #1 Page 244:
	The conduct of the D’s guard, if a wrong in relation to the holder of package, was not a wrong in relation to the plaintiff, standing so far away.  Relatively to her, it was not negligence at all. 
Note: While the language Cardozo uses is about negligence (breach), he is addressing scope of the risk (proximate cause), and later cases have so read Palsgraf. 
Andrews Dissent: The Question
	Quote 246#1:
	Is it [negligence] a relative concept—the breach of some duty owing to a particular person or to particular persons?  Or where there is an act which unreasonably threatens the safety of others, is the doer liable for all its proximate consequences, even where they result in injury to one who generally would be thought to be outside the radius of danger?
Compare: Andrews Dissent
	Negligence to the “public at large”
	 246#2:
	The act itself is wrongful.  It is a wrong not only to those who happen to be within the radius of danger but to all who might have been there—a wrong to the public at large… 
But: Andrews says there are proximate cause limits
247#1
	The damages must be so connected with the negligence that the latter may be said to be the proximate cause of the former.
248#1
	“whether there was natural and continuous sequence…Was there a direct connection…without too many intervening causes….Remoteness in time and space”
Page 249-251
Note 1: Integrating Palsgraf and Thompson (train passes waiting lady, she walks through bad neighborhood and is raped.) 
Note 2: Cardozo: Was the D negligent?
Note 7:  What the courts have done with the Cardozo and Andrews language: Use Andrews proximate cause locution (host of factors) but apply Cardozas foreseeability test)
Situation: R/R is negligent towards the passenger but ends up hurting Mrs. Palsgraf. Does this sound familiar? Similar to class of persons in negligence per se.
Compare: Violation of statute to risk rule
D. Special Rules
	i. Special Rule #1 The Rescue Doctrine 
The Case of the Falling Passenger (Wagner) (251): Train was allowing passengers to stand between cars, P falls while train is going over bridge, cousin attempts to rescue by climbing down train and is injured. 
	Applying the risk rule: Foreseeable? Initial fall by P: Yes. Climbing down to rescue: Not really. 
	Cardozo’s principle for rescuers: “Danger invites rescue… The wrongdoer may not have foreseen the coming of a deliverer.  He is accountable as if he had.”
Limits of the Rescue Doctrine
1. Instinctive rescue not needed (don't have time to stop and think)
2. Unbroken continuity (immediate)
3. Rescuer’s contributory negligence (rescuer can be negligent but very unlikely to be found so under emergency doctrine.  
4. Does not apply to chattel or property
ii. Manner of Occurrence:
Hughes (253) - Post Office workers were working underground and left the manhole unattended surrounded with kerosene lamps while on break.  Plaintiff Hughes, an 8 year old boy, was playing at the unattended site and knocked over a kerosene lamp, which resulted in a huge explosion when the gas vaporized, that threw him down the manhole.  He suffered severe burns and sued Defendant. Defendant argued it was not the proximate cause of the injuries
	Applying the Risk Rule: Foreseeable Risk: Falling down hole, kicking kerosene which ignites. However, the way in which it ignited (the manner of occurrence) by vaporizing was not necessarily foreseeable.  Held for P. (Was foreseeable that a fire could occur, if not necessarily the manner in which it did occur.)
	Characterizing the “mechanism” or “manner” of occurrence
Lord Reid: The Accident was caused by a known source of danger, but caused in a way which could not have been foreseen…[T]hat affords no defense.
 Lord Guest:  “In the one case paraffin vapour and in the other case liquid paraffin is ignited by fire. I cannot see that these are two different types of accident.”
Lord Pearce:  “The accident was but a variant on the foreseeable.”
Doughty (254) (Same court, different result.  An asbestos lid was accidentally knocked into a cauldron of molten liquid. A few moments later an explosion occurred. The claimant was standing close by and suffered burns from the explosion. The explosion occurred as a result of the asbestos reacting with the chemicals in the liquid in the high temperature. At the time of the incident it was not known that the asbestos could react in that way.  Was so remote, no one knew it could occur) 
 Lord Pearce: “It would be quite unrealistic to describe the accident as a variant of the perils from splashing.”
	Cause: A “new and unexpected factor”
Lord Harmon: “damage here was of an entirely different kind from the foreseeable splash”
Was it just a “variant on the foreseeable”? How remote, odd, unknown was the occurrence. Way it happened does matter. 
Or is the case factually distinguishable? No one was aware the lid could explode in Doughty.
More broadly: Can you reconcile the approach toward proximate cause in Doughty with that in Hughes?
Manner of occurrence does matter. It is like there is a bandwidth and if the occurrence is outside (Doughty), if it is too unexpected, can be outside the scope.  It is fact specific and a fair amount of give can be highly unexpected (Hughes) but not too unexpected (Doughty).
	iii.  Special Rule No 2: Thin Skulls
Hammerstein  (257) (negligent maintenance of fire alarms causes P to take stairs, P twist ankle then blister forms and becomes gangrenous due to Ps diabetes. 
	“Take your victim as you find him/her”
Hypo: The Weightlifter – great shape, gets in accident, realizes he's not perfect and suffers emotional damages. Liable
Hypo: Delirium Tremens (P. 258 n. 1—McCahill) – P hit by taxi, hospitalized and dies from alcohol withdraw two days letter due to his delirium tremens. Liable
Hypo: Steve Allen: In accident, dies from rare heart condition as result. Liable. 
Rule applies to:
	(1) Physical aftermath
	(2) Economic aftermath
 	iv. Rules for Particular Circumstances: the Fire Cases (Policy)
Review again: The need for a proximate cause rule.
	Remember: Mrs. O’Leary’s cow
Different Fire Rules Used to be based on state: 
	 New York “One House” Rule” Rule: If railroad started fire then it was just liable for the next house burnt. 
	See P. 248 (dissent in Palsgraf)
v. Proximate Cause So Far………
1.  	Fireworks cause scales to fall down the 	railroad platform.
	2.  	A cover falls into 800 degree vat and nothing 	happens…for a while.
	3.  	Paraffin from  burning lantern…vaporizes.
	4.  	A tenant walking down the stairs gets a 	gangrenous infection.
What can we say about these situations in general? Odd occurrences that give rise to proximate cause issues. 
	vi. A Way of Categorizing the Issues
Assessing the scope of the risk:	
A.	Is harm outside the scope of the risk because of the manner in which it occurs? (Hughes and Doughty)
B.	Is harm outside the scope of the risk because its extent is unforeseeable? (Think Skull)
C.	Is harm outside the scope of the risk because it results most directly from an act of an 	intervening person or force? 
	vi. Intentional or Criminal Intervening Causes and the Scope of the Risk: I
Usually: D1-D2 scenario with both D’s at fault
Issue: Does the intervening cause (i.e. D2’s action) “cut off” the first defendant’s liability? (i.e. D1 negligently doesn't fire proof building and D2 starts fire via arson.)
Old Language: P. 259: “The proximate cause of an injury is that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury…”
Marcus (260)
The D1-D2 Scenario: 
	Buying the liquor (D1 negligently buys liquor for minors)
	Stealing the car and driving (D2 negligently steals car and drives drunk)
What are the risks of providing alcohol? (Alcohol poisoning. Drive drunk (not really since D2 was 14), steal car and drive drunk (most likely not)
Test: “were [the intervening acts] reasonably foreseeable by the original tortfeasor at the time of his negligent conduct?” (P. 261)
Court ruled against D1 (probably wrong ruling)
Rule: Intervening Criminal Acts do not sever liability if those acts (criminal acts) were foreseeable. 
Compare: Collins (262) (apartment builder negligent build home w no fire protection, faulty sprinklers and years later building burnt by arsonist. 
	D1: Construction of building without compliance with fire safety codes
	D2: Arsonist
Court: “It is a foreseeable risk that a fire at an apartment complex, however started, will cause harm to the inhabitants if the owner fails to provide safeguards.”
Note 3 p. 263: Framing the intervening cause issue differently: When a force of nature or an independent act is also a factual cause of the harm, an actor's liability is limited to those harms that result from risk that made the actor's conduct tortious. RS#$. Many courts focus on the foreseeability of the intervening criminal acts. 
Other examples:
1. Watson: p. 262 note 1: “Old School” Rule (intentional criminal act severed liability) 
2. Doe v. Linder (Note 8): D1 is negligent in safeguarding the key to P’s residence.  D2-rapists. (Court ruled that D1 was not liable and that the rape was not foreseeable.)  
3. The suicide cases: Delaney (228). D1 cop who leaves gun in room, knows roommate D2 is suicidal, D2 shoot herself. 
	Minority Rule: Suicide can be foreseeable. 
	Majority: Suicide is such an extraordinary event as not to be reasonably foreseeable.
	Narrow Exceptions: 1) If D1s conduct induces a mental illness or "uncontrollable impulses" 2) special relations between the parties that presumes or includes knowledge of Ps risk. 
	vii. Negligent Intervening Causes I
Derdiarian (268): Assessing the intervening cause: the mechanism again (After suffering an epileptic seizure, the driver of a car crashed into the Defendant, Felix Contracting Corp.’s (Defendant), worksite and hit the Plaintiff, Derdiarian (Plaintiff), who was severely burned by liquid enamel as a result. D1 is the company who did not have proper safety measures in place, D2 driver. 

Synopsis of Rule of Law. Intervening acts of a third person do not automatically sever liability between the plaintiff and the defendant. The liability survives if the intervening act is a normal or foreseeable consequence of the circumstances created by the defendant’s negligence.
	269: P “need not demonstrate…that the precise manner in which the accident happened, or the extent of the injuries, was foreseeable.”
Compare: 
	1.  Intentionally pushing over the kettle 
	2.   Airplane lands on the site intentionally (not foreseeable)
“If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act which breaks the causal nexus.” (Derdiarian, p. 269)
Compare: Ventricelli (271) (Kinney leased Plaintiff a car with a defective trunk lid. Plaintiff was parked on a New York City street, while Plaintiff and his passenger attempted to shut the defective trunk lid. Another motorist was parked some distance behind Plaintiff when his car suddenly lurched forward striking Plaintiff. The Appellate Division reversed and dismissed the action against Defendant. Plaintiff sought review.) Court thought he was in a "safe place" (parking space) at time of accident).  Looking at the manner of occurrence. 
	Why was this intervening cause not foreseeable? 
	Hypo: Accident by side of highway – If he had to pull over on the highway because the trunk flew open then probably would have proximate cause. 
	Viii. Special Rule No. 3: Accident Aftermaths
Marshall (273) (Defendant’s truck ran Plaintiff’s car off the road. Defendant stopped to help Plaintiff and told him to direct traffic. Another car stuck Plaintiff while attempting to avoid hitting Defendant’s truck. Driver liable has the waters created by the accident had not yet settled.
Applying the risk rule: How were the risks defined? “disturbed waters”.  There are unforeseen risk that are caused by an accident and the aftermath, thus the risk is active until the scene has calmed and the risk terminate when the waters have calmed.  
274:	“Flexibility is still preserved by the further need of defining the risk, or risks, either narrowly, or more broadly, as seems appropriate and just in the special type of case.”
Two related concepts to when situation becomes “normal”:
	1.	Shifting responsibility: dynamite cap case. (Blasting cap negligently left by D1, D2 acquires and mother is aware of this, D2 sells to P who loses hand. Court terminated D1 risk when D2s mother became aware of the danger.   
	2.	The negligently installed wire and the negligent maintenance of the wire (passage of time) Truck driver hit and damaged electrical pole, city employee shocked while trying to fix pole, electric company never warned city of danger of damage from accident, court cut of drivers liability since company was aware.  Said its negligence had come to rest.  
Note: In neither situation did the risk terminate
  	ix. Subsequent Medical (or Medically Related” Negligence
Page 276 Note 4: The subsequent medical negligence scenario: (Hospital does not constitute a position of safety for this scenario and D1 is still liable for further damage caused when reaching hospital. Still liable although subsequent malpractice would not have been foreseeable)
	D1 is negligent
	D2 commits medical negligent treating the P after the injury
The rule: subsequent medical negligence deemed foreseeable
Includes negligent transportation to receive medical treatment
However: An intervening force of nature that is unforeseeable can cut off liability (would have to be very unforeseeable, ie not an earthquake in CA or lightening in a storm).
	x. Summation
I.	Purpose of the Proximate Cause Rules
II.	Ways to Break Proximate Cause Rules Down
	A.	Overall Approach: Risk Rule (Thompson (type of risk) and Palsgraph (class of person))
	B.	 The Manner of Occurrence (“Mechanism”) 
	C.	Intervening Causes: Are they superseding?
	D.	Special Rules
III.	Overall Approach: Risk Rule Approach
		A.  Theory
			Formula: Culpability (fault) determines liability
			Add in Palsgraf: Foreseeable plaintiffs
		B.  Alternate Theory: Andrews Dissent in Palsgraf
IV.	The Manner of Occurrence
	Defining the Risk: Flexibility and the “Mechanism Rule” 
	Concept of a “variant” on the foreseeable (Hughes and Doughty)
V.	Intervening Causes
    The D1-D2 Scenario
    Courts: Apply the risk-type approach to this scenario
	“An intervening cause that lies within the scope of the foreseeable risk, or has a reasonable connection to it, is not a superseding cause” (Derdiarian)
	“The precise manner in which the injury came about…does not necessarily matter.”
VI.	Special (“Per se”) Rules
	A.	The Rescue Doctrine
	B.	The Thin Skull Rule
	C.	Accident Aftermath
	D.	Subsequent Medical Negligence

5. DAMAGES
Right v. Breen (205) - Defendant rear-ended Plaintiff but neither party reported any personal injuries at the scene.  Plaintiff subsequently sued Defendant for negligence but could not prove causation or actual damages and Defendant argued that Plaintiff’s injuries were the result of his prior five auto accidents.  Defendant prevailed.
Synopsis of Rule of Law. Common law requires proof of causation and actual damages to support a cause of action in negligence. 
	1.	The Trial Verdict -$0 dollars damages, but awarded nominal damages
	2.	Effect of this finding - 
	3.   No nominal damages
		Compare: Intentional torts
 	A.  Amount of Damage That D Has to Pay
	The common law concepts and rules:
1. Joint and several liability (p. 163-64 note 3) – P can enforce tort against either tortfeasor.
2. Pro rata contribution
	What if two defendants? – P collects all from D1, then D1 attempts to collect D2 portion from them
	What if three defendants? –Same but D1 attempts to collect 1/3 each from other two Ds 
3. Indemnity
	Example: Employer and employee (If employer pays the damages for employee he can attempt to collect all back from employee
What if P was contributorily negligent?
	B. Defenses to Negligence: In General
Two Key Defenses:
	1. Contributory negligence. 2. Assumption of risk
Burden of Proof: On the D
Methodology of study of contributory negligence (important):
	1. 	Learn the common law rules
	2.  	Examine the shift to comparative fault and understand the theory
	3.  	Determine the effect of this shift on the common law rules
	i. Contributory Negligence
Butterfield (283) Plaintiff was thrown off his horse and injured after he struck a pole. Defendant had put the pole across part of the road for the purpose of making some repairs to his house. Plaintiff sued Defendant for negligence. D claims P was negligent in speeding at dusk on horse (had not been speeding may have seen pole)
The Common Law Rule: Contributory Negligence as a complete bar to P’s recovery
Exploring the Rationales: Is the Decision Right? 
	1.  Accident “entirely from his [P’s] own fault”. No what if Ps horse fell as a result and hit a near by child. Fails but for test, but for pole, no accident. (P doesn’t fall and hit child)
	2.  Was D negligent at all? – Maybe not, might expect P to ride carefully at night
Conclusion from exploring the rationales: Expect a change (Right outcome explained the wrong way)
	C. Comparative Fault: I (Pure and Modified Systems) 
Page 285:
1. The New York Statute (Pure System) – P can bring suit not matter how contributorily negligent but that amount is reduced from judgment. 
2. The Wisconsin Statute – (Modified System) P can only prevail if their negligence is not greater than Ds. (Some states Ps negligence must be less than Ds)
Hypo: The Two-Fault Auto Accident
	P and D drive negligently and collide
	P’S Damages: $100,000
	D’S Damage: $50,000
	P: 60% negligent
	D: 40 % negligent
How much will P recover? How much will D recover if D counterclaims against P?
Answer: Depends upon the system
	Pure and Modified Comparative Law Systems
Wisconsin: P barred.  P’s negligence greater than that of D.
New York: 
	P bears 60% of P’s loss
	P recovers 40% of P’s loss: (.4) x 100,000= $40,000
	If D counterclaims: D bears 40% of his/her loss
	Recovery: 60% (.6) x 50,000=$30,000
Hypo: The Three-Fault Auto Accident
A: 10% Negligent; $100,000 damages
B and C: 45% negligent each
A sues B and C? Yes 
How much can A recover? 90k
From whom? Either 
iii. Contribution
Traditional Contribution Rules:
	1. Common Law – Joint and several liability 
		Pro rata – Ds have to collect equal portion from other Ds if one pays all
	2. Comparative Fault
		Note what you compare to calculate the contribution under comparative fault
		P—40%
		D1—20% (1/3)
		D2—40% (2/3)

	a.  Pohl (287) – Driver on wrong road speeds, can't make turn injured, sues for negligent placement and condition of sign.  Wins but is reduced by his %40 negligence. Was his speeding a superseding intervening factor? (No, speeding is foreseeable and a 10-15 mph speed is built into roads)
1. P. 292 Note 6: D’s two “all or nothing arguments
2. P: court erred in finding that his injuries would have been less severe had he not been speeding.  What is P arguing? 
3. Court’s review of the apportionment of fault between P and D
	Fact issue: standard of review. (Fact finder finds the apportionment of fault) 

	b.  Indemnity 
All or nothing reimbursement
Examples:
	1. 	Vicarious liability: The negligent Domino’s pizza deliverer (Employer liable for full settlement but can seek amount from employee)	
	2. 	The retail seller of a product manufactured by another company - 
	Will comparative fault change this rule?
iv. Comparative Fault VIII: Settlements and Releases
Common Law Rule (p. 806 n. 1)
	P settles with D; D wants a release from liability.
	Rule: Release of one tortfeasor was a release from all tortfeasors.
	This inhibited settlements 
Solution: (1) covenant not to sue (2) change common law rule by statute
	v. Outline of Other Ancillary Post-Comparative Fault Issues
The Problem: The effect of comparative fault on previous contributory negligence doctrines:
1. Are there instances in which courts should refuse to reduce P’s recovery even though P is negligent (and thus would be subject to comparative fault)? 
2. Prior doctrines that seemed designed to avoid the common law rule (i.e. a complete bar): What now under comparative fault?
3. Effect of comparative fault on joint and several liability.
vi. Effect of Joint and Several Liability: The Issue 
Does comparative fault change joint and several liability?
	First: Differentiate the terms. Indivisible injury.  Then:
	1.  What is the rationale for comparative fault? Liability should be directionally proportionate to amount of fault.  
	2.  What is the rationale for joint and several liability? P is made whole 
	3.   Is the rationale for adopting comparative fault inconsistent with keeping the doctrine of joint and several liability? Not really but CA does through American Motorcycle Cases
CA Civil Code
“[T]he liability of each D for non-economic damages shall be several only and shall not be joint.  Each defendant shall be liable only for the amount of non-economic damages allocated to that defendant in direct proportion to that defendant’s percentage of fault.”
	vii. Comparing Negligence and Intent
The D1-D2 scenario
D1 is negligent in failing to protect P from D2.
D2 acts intentionally
Issue: Apply comparative fault? Different approaches, some do some don’t.
Example: Bassett (812) – Ortega (criminal on car chase) crashed into P on purpose as a result of County's negligent placement and lack of warning re: road block.  Trial court did not factor in Ortegas portion of fault and was remanded to do so.  Ortegas portion needs to be factored into damages.  This case/state adds in the intentional tortfeasor to the comparative fault calculation.
	Pros and cons of including Ortega in the allocation of fault
Compare: Turner (814) – Doctor who didn't warn nurse of patient's violent tendencies. Unlike Bassett court did not allow his portion to be reduced from judgment (different state). They did not add in maybe since the IT was a result/foreseeable consequence of Ds negligence. Although this could also be argued in Basset above. 
viii. “All or Nothing” Judgments after Adoption of Comparative Fault
What is the effect of comparative fault where:
1. P is not negligent. No effect. 
2. P is negligent but P’s negligence is not an actual cause of the injury. No comparative fault factored in.   
	Pavlou (P. 296 note 2) (worker operated crane with excess load but crack in crane made it unsafe at any load.
3. P is negligent but P’s negligence is not the proximate cause of P’s injury because of the Risk Rule. No effect on his claim, no comparative fault.  
	Hypo: The Negligent Houseguest (Page 296 note 3) – Car crashes through backyard of party where P negligently walked into at night. 
4. P’s negligence as a superseding, intervening cause
	Exxon: Page 297 note 7 (Note “termination of the risk” or “waters have calmed concept behind this outcome). Ds negligence caused ship to dangerously head out in a storm, captain calmed situation, got it under control, but then negligently steered into beach. 
	Wright: Page 297 note 7 – (Passenger hurt after entering unlocked cabin of train and then hurting head by sticking out window.  Court found his actions superseding intervening factor. 
5. Mitigation of Damages/ Avoidable Consequences (Page 98 Note 9)
	The Rule: P must minimize damages by reasonable efforts and expenses. (Reasonable medical help and procedures, sort of continuous with thin skull)
	Common Law: If violated, no recovery
	How treat after comparative fault? P was negligent in not mitigating and assign a % of fault to him and reduce. 
		Restatement Third of Torts treats as comparative fault
6. Effect of P’s comparative fault when D has a duty to protect the P from injury: Should we P’s actions as comparative fault?  Bexiga (298).  P, a minor, was injured while operating a power punch for his employer, Havir Manufacturing Corporation (Defendant). His right hand was crushed during the operation of the machine, resulting in loss of fingers and deformity of the hand. At trial, an expert for the Plaintiff testified as to the fundamentally flawed design of the machine in question. The defense raised the issue of contributory negligence, which the Supreme Court of New Jersey rejected, citing considerations of justice and public policy.
Result: CL did not apply contributory negligence as a matter of policy. Comparative fault may reduce his award.  Courts are split on this result. 
7. Effect of P’s comparative fault when the public policy is to protect a vulnerable P: Can the student be comparatively at fault? Christensen (303) No.  School has a special duty to protect students. 
Case: Thirteen year old Plaintiff Christensen engaged in sexual activity with Defendant Diaz, her 26 year old middle school teacher.  Plaintiff and her parents sued Defendant, as well as the principal and school district, alleging negligent hiring and supervision.  Defendants asserted an affirmative defense of Plaintiff’s contributory fault for voluntary participation in the sexual relationship.  The trial court certified the question to the Washington Supreme Court of whether contributory fault could be assessed against a 13 year old victim of sexual abuse for her participation in the relationship.
8. 	Effect on Subsequent Medical Negligence:
	Mercer (P. 300, N. 3) Drunk P hits tree, goes to hospital which is negligent in treatment and leaves him brain dead. 
	P (drunk in accident); D hospital negligence
	Reduce P’s recovery by his negligence? No.  Once you reach hospital it is hospitals duty to protect.  Special Rule on Medical Malpractice.
	P. 301 N. 3 last paragraph: Can’t explain result in Mercer on foreseeability/ scope of risk grounds
	Why? Malpractice is not foreseeable but falls into the special rule on subsequent medical malpractice.  
9.	Effect on the Rescue Doctrine –Comparative fault does not generally apply unless person acted unreasonably. However, if there is an issue some do apply it.  
10.	Effect on the Doctrine of Last Clear Chance – Eliminates doctrine. 
The doctrine: contributory neg. not a defense if 	(a) D has “last clear chance” to avoid the injury and (b) P is helpless
11.	Comparative Fault and Res Ipsa Loquitur – can't compare negligence if you don’t' know the cause but jury still allowed to use comparative fault. 
12.	D acts intentionally or recklessly: compare? – RST takes no position, kid of up in air, must read statutes. 
13.	P’s Illegal Activity (Barker) 15 year old making pipe bombs.  General Rule keeps common law and bars P from bring suit.  Serious criminal activities will bar Ps recovery. 

	D. Assumption of Risk
Two types of Assumption of Risk:
	1.	Express AOR
	2.	Implied AOR
i. Express Assumption of Risk 
Effect of Express AOR: Complete bar to recovery
Effect of Comparative Fault on Express AOR?  None.
Stelluti: The “spinning” accident – P injured on bike at gym due to negligence after signing waiver
	Recovery barred: rationale? No an essential service, not a true contract of adhesion due to bargaining owner, could have found another gym. 
Tunkl: Hospital negligence.  P not barred.  Reasoning:
1. “No public policy opposes private, voluntary transactions in which a party, for a consideration….”
2. “Since the service is one which each member of the public, presently or potentially may find essential to him, he faces, despite his economic inability to do so, the prospect of a compulsory assumption of the risk of another’s negligence.”
General Conclusions?  Essential services can invalidate waiver, generally medically related. 
a. Limiting Express Assumption of Risk: Construing the Document
Moore (315) Release: “liability for “all bodily injuries and property damage arising out of participation in the ATV Rider Course.”
Holding of Moore? (Suzuki driver injured on training course after signing waiver, waiver did not contain explicit enough language.) 
Case shows that courts construe the waivers very narrowly and against the drafters of the waiver. 
	1.  Release “does not discuss or even mention general negligence” 
	2.  Only “liability arising from the inherent risks of ATV riding and ordinary negligence associated with those inherent risks.”
 	3.  Presumption course is not “unreasonably dangerous”
	4.  Release only “ordinary negligence related to the inherent risks.”  [Query: What could that “ordinary negligence” be if the risks are inherent?]
b. Summary of Express AOR
1. Recognized and allowed.
2. Not affected by comparative fault.
3. Is release “vague or ambiguous”?
4. Does release offend public policy?   Example: (1) No release from intentional or recklessly caused injury. (2) Tunkl: essential services (in some states)
5. What is the scope? Construing the release
CUT OFF FOR MIDTERM 
ii. Implied Assumption of Risk
Express AOR: Contractual
Implied AOR: Implied from facts
			  Like consent in that respect
The issue: Do we need implied assumption of risk after we adopt comparative fault?
	Same issue we have been examining
If not: Could drop the concept of “implied assumption of risk” altogether
a. Traditional Implied AOR
Dobbs The Law of Torts(320):
	The traditional assumed risk rules found such tacit consent when the P:
	(1) knowing of the risk and appreciating its quality
	(2) voluntarily chose to confront it.
Rationale: If voluntarily confront a known risk, that action “trumps” the D’s negligence
b. Modern Doctrine of Implied Assumption of Risk
1. What does it mean to “voluntarily” encounter a risk? You have a choice. 
2. Doesn’t “voluntary” mean you have a choice? Yes 
3. What if you voluntarily make an “unreasonable” choice?
4. Conclusion from Question 3:  There is an overlap between contributory negligence and assumption of risk
5. Did the overlap matter at common law? Would be barred in CL
6. Does the overlap matter under comparative fault?	
Modern Doctrine (cont.): Dividing the “Pool” of AOR into Two Parts
1. Primary Assumption of Risk
2. Secondary Assumption of Risk
These are pools of factual situations
But they are distinct factual pools.
HYPO: Run across Olympic in traffic after a friend asked you to. Reasonable? No. Negligent? Yes. Under CL would be a complete bar. With comparative fault, no. You took an implied assumption of risk in running. 
ii. Primary Assumption of Risk
	Primary Assumption of Risk: 
	Entering into a relationship with the D regarding whether the D will protect you from risk. (P and D enter into a relationship and part of the interaction D says I am going to do something that fives rise to a certain risk but I am not going to protect from those risk.  P says yes. Ex. Sports)
	It’s a forward-looking relationship (P says to D "you don’t have a duty to protect me)
Two questions regarding Primary AOR:
	1.	What if, as part of the relationship, D will not protect you from a risk?
	Then D has no duty to protect you.
	2.	What effect does that conclusion have on the P’s cause of action for negligence? 
	No duty, no negligence
Ex. Bumper cars. You know you will get bumped and will not be protect from that. 
No requirement of oral interaction, it comes from the nature of the activity.  Implied agreement. 
iii. Secondary Assumption of Risk
Secondary Assumption of Risk: 
	Encountering a risk after the D has owed a duty and breached that duty.  (Regular neg. breach, at that point P sees the risk, has knowledge of it and voluntarily decides to encounter it)
	Backward-looking: there already was a duty and breach
	These are pools of factual situations but they are distinct factual pools. 
Three questions regarding Secondary AOR:
	1.  How can the P act in encountering that risk?
	Unreasonably or reasonably
	2.  What if P acts unreasonably? 
Apply comparative fault
	3.  What if P acts reasonably?
	Full recovery
At CL if unreasonable then complete bar for P. Now apply comparative fault if unreasonable.  If reasonable you are not acting negligently and get complete recovery. 
Must figure out if fact patter falls into primary or secondary.  If secondary then if reasonable or unreasonable.  
 	HYPOS:
1. Hypo: The House Fire 1
	Saving the notes from Prof. Selmi’s torts class
After night in torts, go home get back to apt and find its on fire, there has been electrical  problem landlord could have caught but didn’t, you run in to get tort notes. Secondary AOR, L had duty and breached, then you come and choose.  Reasonable? No.  Could be reasonable to run in under other circumstances.  Would get hit w/ comparative fault and big reduction. 
2. Hypo: The House Fire II
	Saving the Renoir painting
Same hypo but in family room is Renoir worth 5 million. Reasonable?  What about winning powerball tickets and only proof is there.  If not facing certain death, then probably secondary reasonable.  Know plaintiff gets full recovery (Under CL, no recovery.  Knew risk and encountered)
Betts v. Crawford (p. 321) – housekeeper trips over children's  items on stairs and sues home owner. 
1.	Did the household worker assume the risk under traditional common law principles? Did she have knowledge and voluntarily encounter? Arguable yes. Knew there were items on stairs and encountered. 
	Knowledge
	Voluntarily encounter
2. Primary or secondary A/R? Probably secondary (P wasn’t saying don't protect me, wasn’t like bumper cars (could argue primary, she knew conditions going in, little children and encountered) If secondary, then reasonable or unreasonable? Use Carrol Towing. Probability of a slip? High. Harm? High. Burden? Slow down, pick up toys. Comes down as unreasonable. 
3.	 P. 324 note 2 – Refers to Betts. Primary bar, secondary recovery though Betts reduced as unreasonable.   
Avila I
FN6. [NOT IN CASE EXCERPT IN BOOK] Secondary assumption of the risk arises when the defendant still owes a duty of care, but the plaintiff knowingly encounters the risks attendant on the defendant's breach of that duty. ( Knight, supra, 3 Cal.4th at p. 308, 11 Cal.Rptr.2d 2, 834 P.2d 696.) We deal here with an issue of primary, not secondary, assumption of the risk.	
Avila v. Citrus Community College (325) – the beaned ball player. 
You don’t agree to all risk in playing sports. Has to be a diving line.  Ordinary activity that falls within range of sports.  Can't act recklessly or outside the bounds of the sport (although written rules don't necessarily set boundary) Test for others (managers, coaches) – Duty not to increase risk of the sport.
No duty for risks “inherent in a sport”
How does court find out whether a risk is “inherent”?
	Applied: Baseball
	Beanballs—an intentional act
	Rules of the sport.  Compare: Turcotte and Gavin.
Related rule: Knight (326): athlete does not assume risk of coparticipant’s “intentional or reckless conduct ‘totally outside the range of the ordinary activity involved in the sport’…”
Judges look at various factors (Nalwa v Cedar Fair 2012)
T]he primary assumption of risk doctrine is not limited to activities classified as sports, but applies as well to other recreational activities “involving an inherent risk of injury to voluntary participants ... where the risk cannot be eliminated without altering the fundamental nature of the activity.”
[T]he [assumption of risk] theory's focus on what the individual plaintiff subjectively knew about the nature and magnitude of the risks being encountered subjected defendants to widely disparate liability for the same conduct..
Summary of Implied Assumption of Risk
The Starting Point: The overlap between implied AOR and comparative negligence. Both barred at CL but overlapped w. comparative fault and no longer barred. What do we do then? Divide between primary and secondary (then reasonable and unreasonable)
Issue: Should we treat the overlap (i.e. those situations that would fit both traditional contributory negligence and traditional assumption of risk) as comparative fault or continue to treat as a complete bar? 
The Remainder: If we treat the overlap as comparative fault, what about the rest of assumption of risk that does not overlap with contributory negligence?
The pool of factual situations break down into two parts: (1) Primary and (2) Secondary
If Primary: Treat as “no duty” within the range of old assumption of risk. 
If Secondary Unreasonable: Treat as comparative fault
If Secondary Reasonable: Allow the plaintiff a complete recovery
The Scoreboard:
Primary Assumption of Risk
	Old Law: No recovery (Assumption of Risk)
	New : No recovery (D owes no duty)
Secondary Unreasonable Assumption of Risk
	Old: No recovery (Assumption of Risk)
	New: P gets a partial recovery under comparative fault principles
Secondary Reasonable Assumption of Risk
	Old: No recovery (Assumption of Risk)
	New: P gets a full recovery

V. LIMITED DUTY
	A. Intro
Note on p. 351 is important CHECK!
Two ways to use duty. When driving you owe a 1) general duty of reasonable care or 2) particular to situation. D owed a duty not to speed.  This block of material is broader duty, duty across the board. 
The “usual duty”
Duty as setting (1) a standard for particular, individual cases, or (2) a general principle applying across many cases
Situations in which the “limited duty” or “no duty” issue arises: (1) context (2) relationship between P and D
Why owe a limited duty? Owing a duty changes peoples conduct. Have duty to act reasonably. Why not full duty for trespassers? Changes landowners conduct, would have to police for trespassers and alter what you can do on your own property. 
Examples of Limited Duty (These two show how duty can be modified ie high or low)
	1.  Common Carriers: Doser (p. 353) – classic bus accident. Court says duty owed is a high duty of care (different from earlier bus case)
	2.  Guest Statutes: Alabama (p. 354) – Ds behavior must be willful or wanton to recover as a guest in a car. Have mainly been abolished. 
A. Landowners and Land Occupiers I 
Gladon v. Greater Cleve. RTA (p. 355) – After five beers, P gets off on wrong stop and thrown on train tracks.  Train driver sees shoes, starts to break but is too late. Court treats P as a trespasser even though thrown on tracks.  P goes from invitee to trespasser when he ends up on track. General rule for invitee is a fully duty of care. However, once a trespasser is discovered to be in peril then duty owed is ordinary care (Why? Value life over property). 
Three Categories of Entrants onto Land (trespasser, invitee licensee):
	1. Duty to Trespassers:
	--Avoid willful/wanton conduct
	--Until actually discovered or D has facts within knowledge so that s/he “has reason to know”
 	--No duty to inspect the property to find trespassers
	--Footpath exception (if footpath on property then duty to act reasonable to people on footpath, don't have to be discovered..
Under CL trespasser duty and licensee (including social guest) the same
2.   Duty to Licensees
	--Permitted to enter
	--Duty to avoid willful/wanton (like trespassers)
	--Includes social guests (under CL). Some states had small differences ie between natural and artificial changes to property
3.	Invitee (confers benefit to owner)
	--Business visitor (there for economic purposes)
	--Public invitation (area where public is invited to come into ex parks, hospitals)
i. Child Trespassers
	Attractive Nuisance Doctrine 
Layman's version
· The landowner knows children are around who might trespass.
· The landowner knows children will be at risk of injury if they trespass.
· That children are too young to recognize the risk.
· The landowner can fix the problem at a reasonable cost.
· The landowner does nothing.
Legal version (must be artificial condition)
· The place where the condition exists is one on which the possessor knows or has reason to know that children are likely to trespass, and
· The condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children,
· The children, because of their youth, do not discover the condition or realize the risk involved in inter-meddling with it or in coming within the area made dangerous by it
· The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and
· The possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children
(See Restatement of Torts §339)
(older doctrines where Dangerous instrumentalities, hazardous machines. Turn-table doctrine (train machine, dangerous and foreseeable children would play on it)
	Hypo: The pool of water
The Modern Rule:  Bennett (362) - boy drowns in next door neighbors pool, mother drowns attempting to save him.
	1. Children likely to trespass
	2. Unreasonable risk
	3. Children do not discover/realize
Gets children over the duty issue, still have to prove that D acted unreasonably
Artificial conditions and the “common hazard” limitation. Doesn't apply to natural conditions (only artificial). Some exceptions called common hazards (pools of water in some states, ex stock ponds. 
ii. Open and Obvious Dangers
Open and Obvious Dangers – No duty to protect from open and obvious dangers. Person should be able to protect themselves from that risk. 
	Kentucky River Medical (367): EMT trips on an curb at emergency room entry at hospital, had been there 400 times and knew the spot. 
Options
	1.  No duty
	2.  No duty “unless the possessor should anticipate the harm despite such knowledge or obviousness.” Basic rule still stands but if the risk is foreseeable then there can be a duty owed. P can  get past duty and move to breach)
	Hypo: The Mirror in K-Mart
	Hypo:  The Icy Floor (icy floor of a nursery, open and obvious? yes, fall in expection? Yes, you are holding a tree or are distracted.  
	Hypo: The Watermelons in the Grocery Aisle P is 63 shopping in a store and spill of watermelons appear, sees it, later on trying to find cupcake holders and trips and falls over one of the watermelons.  (May have been trying to climb on watermelon).  Open and obvious? Yes, should possessor have anticipated danger? Court said yes, people distracted in market if foreseeable
iii. Duty to Persons Off the Land
The Inverse Situation
The Progression in the Development of Duty:
	1. The Natural-Artificial Distinction. If a person acts on property and creates an artificial condition then they owe a fully duty. Once you act you owe a duty. If injured by natural condition then no duty. Evolves to:
	2.  Natural: Urban-Rural: No duty for natural conditions in rural areas but duty owed in residential areas. 
	3.  Abolition of Categories: CA abolished altogether. General duty of reasonable care to people off the property. No natural or artificial distinction. 
iv. Firefighters Rule
Limited Duty
	Also applies to police
Rationales
	1. Licensee
	2. Assumption of risk
	3. Too great a burden
	4.  D already paid taxes
Exceptions: Has been narrowed in some placed. Look at risk, what they are responding to and any injury from those risk then no duty, if an injury from an undisclosed risk then potential duty. 
v. Abolition of Common Law Categories
Rowland (379) – Social guest injured in bathroom. Would normally be classified as licensee, CA does away with this. 
 	Rationale – reasonable people don’t vary there conduct (profoundly wrong, people do vary their conduct) ie trespassers v licensees
	The “Rowland” Factors – not as important, vary narrow CHECK
	Continued relevance of categories – Court said categories are still relevant but not determinate.  
Trespassers and Landowners: Are you convinced by the courts discussion? Now D owe duty of reasonable care to everyone.  D can still argue foreseeability re a trespasser.  This case was not universally followed in CA. Many states kept trespasser category but merged invitee and licensee. 
Outcome: Scurti (382) NY boy trespasses and is electrocuted. Court had abolished categories but still D can show that it would have been overly burdensome to do more and that the entry/accident was not foreseeable. I.e. still have to prove negligence.  
vi. Recreational Use Statutes
Landowner immunities under limited circumstances – owe no duty to keep premises sage for entry or use by others for any recreational purpose 
California recreational use statute (p. 385) – liability only for willful or malicious failure to guard or warn about a dangerous condition, use, structure or activity
The theory of the statutes – to encourage people to open there property for recreation.  Charging a fee loses the immunity
vii. Duty Owed by Lessors
Pagelsdorf (387) – brother helps move, P offers to help, goes to move mattress on balcony and balcony collapses. He could sue as licensee (tenant has no money) so sues landlord.  If lessor gave his rights to lesee under CL then he owed not duty besides exceptions listed below.  P would not fall in these exceptions, court then applies a duty of ordinary care. Lessor would need to be aware of the problem (it would need to be foreseeable). Generally not much liability since lessor would not be aware, not around property. Also need to check the language of the lease (lessor can give up right to enter, inspect in lease)
The common law rule: rooted in property law
The exceptions: 	
	1.	Contract to repair
	2. 	Owner’s knowledge and tenant could not be expected to discover it
	3. 	Public use of premises
	4. 	Common areas: Landowner retains control
	5.  	Negligent repairs
New Rule: Duty to exercise ordinary care (CA follows this)

Viii  The Professional Standard
Summary:
1.To establish (a) the standard of care, (b) that the standard was violated by the D, and (c) that the violation caused the P’s injury.
2. establish the foundation for the use of the doctrine of res ipsa loquitur in the medical situation.
3. To establish the foundation for the common knowledge exception.
The Professional Standard (Not the RPP standard)
	Relation to custom evidence (Contrast to TJ Hooper where custom is admissible but not determinative. Here custom is the standard) 
Difference between the Professional Standard and the RPP Standard: the medical “standard” is the rule for the very circumstances of P’s case.
Note 1 p. 395: The “medical standard” is understood as the rule for the very circumstances involved in the P’s case.  “almost always reflect the particular customs or procedures used under very particular circumstances. 
Compare to Jury Instructions
Pilot negligence case:
	“You must determine whether the D exercised that degree of ordinary care and caution, which an ordinary prudent pilot having the same training and experience as D would have used in the same or similar circumstances.”
Does this instruction reflect the professional standard of care?  No. 
Apply the RPP standard (which is not the correct standard) in Walski (surgroun cuts vocal cords in thyroid surgery) : how would it come out? 
	a. Locality Rule
Vergara (399) Does away with locality rule
 The Locality Rule - Compare standard to other doctors in the locality.  Not a huge issue anymore (will go away eventually.). Some jurisdictions still have it. 
Rationale – Unfair to hold rural doctors to standards of urban docs 
Variations of the rule:
		1. “Strict” Locality
		2. Modified Locality I: same or similar locality	
		3. Modified Rule  II: locality as just one circumstance
		4.  National standards – ie board certifications 
	b. Other Aspects of the Professional Standard of Care
	1.	How to treat specialists. Not professionals. Plumbers, electricians? No
	2.	How to treat schools of medicine?  If common, then used. 
	3.	How to treat other professionals: Nurses, lawyers, accountants, engineers, architects. 			Yes.
	4.	Good Samaritan statutes: Hirpa (p. 405) Person won’t be held liable in emergency 			(changes duty, very limited or none at all.) Rational: Encourages people to help. Hirpa 			applies it to an emergency room (probably wrong) 
		Scope of such statutes is a big issue
	c. Res Ipsa Loquitur and the  Professional Standard of Care 
Lourdes Hospital (407):  (1) What was the injury? Hyper abducted right arm (2) Did P meet the standard of care? Would have to show custom. Did P? No would lose, normally. 
Availability of the doctrine of res ipsa loquitur 
	Review: Barrels falling out of windows
	Is there the equivalent type of situation in medical cases? Yes
	How will jury know?  Need for expert testimony
	When expert testimony is unnecessary. Sponges in body. 
	How is this expert testimony different from expert testimony on the standard of care? This injury could only occur w/ negligence or this injury would not likely occur w/o neg. 
Ybarra v. Spangard (410): “You can’t tell the players without a scorecard” Seven defendants. 
Plaintiff’s proof of his negligence case:  What’s the problem? Who was negligent? How do you prove who committed negligence?  P has burden. What was the neg act and who did it? Ds would have to tell on others.
Apply the doctrine of res ipsa loquitur: What’s the problem?  Who was in exclusive control of instrumentality?  Don’t even know instrument. 
The Court’s solution: Res shifts burden of proof to D.  Broadens definition of exclusive control 
	What is the rationale? Defendants should know who did it, let them explain. P has no way of knowing. 
	Is it fair?  For P, yes. For D?  No, all held liable for one’s act. 
This case is an exception, most for reaching res ipsa but CA law. 
Captain of Ship Doctrine: Surgeon held responsible for all those under them. 

ix. The Doctrine of Informed Consent: II
Exceptions to the disclosure requirement: (Not generally battery, treated as negligence, not being informed of risk)
0. Emergencies – not time to inform 
0. Hypo: The Sixth Tummy Tuck – you were already aware of risk at this point.
0. Therapeutic Privilege – therapeutic justifications for not disclosing. 
	Doctrinal problem with this privilege – doctors don’t’ always disclose
Professional v. Patient Rule again: Wooley (416) – back surgery, tore tissue, is a common injury but P was not informed of this risk.
	What rule does the Court follow? Professional standard. (Not Patient rule: What would RPP doctor disclose and What would RPP want to know?)  Disclosure is what a reasonable doctor would disclose, requires expert testimony since this is a professional standard. Court says info must be disclosed if it is material to the patient's decision, info which would affect your decision. (risk, benefits, alternatives) 
	Causation Rule: Objective test. 2 part But for and what would RPP do (Patient standard in upswing)
	a. The Doctrine of Informed Consent III: The Limits of Disclosure
1. Wlosinski (418): Disclosure failure rate – kidney doc, said he was good. Don’t have to disclose success rate, could create bad policy. 
1. Hypo: The Surgical Biopsy:  P was not informed of equally dangerous alternative. Court agrees w/ P. Ps decision (might have problem convincing jury)
1. Arato (420): “The truth” – want life expectancy once diagnosed with cancer.  Need to disclose? No. Info not about risk.
1. Truman (422): Not taking pap Smear, P didn’t want one but wasn’t told risk.  Doc still needed to disclose risk of not having pap smear. 
1. Hypo: The Trusting Patient: I don’t’ want info, I trust you. Most likely allowed. 
Should comparative fault apply?  Brown (422): is accepted? Teach doesn’t mention. 
B. Limited Duty III: Nonfeasance
How to organize the material: :
		1. 	The basic “no duty” rule for nonfeasance
		2.  	The distinction between nonfeasance and misfeasance
		3.  	Exceptions to the basic “no duty” rule for nonfeasance

i. The Basic Rule: Cilley (496) – ex boyfriend shots himself on ex gfs property. 
	1. What the defendant did and did not do. D did nothing, didn’t call for help. 
	2. Why does the Court refuse to impose a duty, which would simply have involved calling 911? 
	3. Did it matter that Cilley had come to Lane’s trailer?
	4. Compare: Yania (499 note 2). Neighbor entices man to jump in water filled mine, then does nothing to save him. No duty. 
Nonfeasance v. Misfeasance
	1. Newton (495) – D argues not putting a light where they were working is nonfeasance. Ct says no
	2. Hypo: The Parking Break – Car rolls and person does nothing. Misfeasance, look at bigger activity 
Rationale for the basic nonfeasance rule 
ii. Exceptions to the Nonfeasance Rule: I
	 1.	Duty arises when D causes harm (even if non-negligently). Create harm, you help. 
		Hypo: The Railroad Accident – Train hits person, not negligent, still must help
	2.	Duty arises when D creates a risk of harm.
		Hypo: The Deer in the Headlights : Hit deer, can’t leave on road
	3.	D assumes  a duty : Wakulich (502): 21year old entices 16yr old to drink, helps after she passes out then leaves her. 
		Termination of duty: The “No Worse Position” 	Idea: Can terminate help as long as you don’t leave the person in a worse position. 
	D renders aid
	The problem of the “Good Samaritan”
4.	Duty arising out of special relationships
	Farwell (504) – 2 boys drinking and catcalling, one gets beat up, other leaves him in car.
	1.	Misfeasance: Left in “worse position? Maybe, might have been discovered on sidewalk.
	2.	“Special Relationship: What is it?  Ct says a common undertaking
	Examples: P. 505-506, notes 3 and 5
Seven Kinds of Special Relationships (Determinate)
(1) Common carrier (2) innkeeper and guest (3) business or possessor of land that holds open to public with those lawfully on the land (4) employer with employee while at work in danger, ill or risk (5) a school and students (6) landlord and tenants (7) a custodian and those in his custody
Hypo: The pre-employment physical: No duty, not employee yet
Thoughts on categorizing special relationships
1. Determinate Relationships (easier)  Listed above
	Restatement Third: Employee; student; student; carrier; guest in hotel; landowner; custodian
2. Indeterminate Relationships (harder) 
	Ad hoc relationships, dependent on the facts. Example: Farwell
iii. Termination of a Voluntarily Undertaken Affirmative Duty
Basic Rule: Cannot leave the other to be in a worse position than before.
Restatement Third of Torts:
1. “When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue.”
	Example: Rescuer of drowning swimmer can’t stop halfway to shore. 
1. “Once have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that that existed at the time the actor initiated the rescue.”
	Example: Drowning swimmer rescued and brought to shore.  Can’t leave them in the middle of a busy highway.
Iv Narrowing the Basic Nonfeasance Rule
Podias (506) – teenagers hit motorcyclist and do nothing, Ds friends discouraged him from calling. Ct finds them all liable? 
Decision says 2 things (1) Ct uncomfortable with nonfeasance rule (2) very idiosyncratic result, not very applicable. 
	The “nonfeasance” argument and the court’s response: 
	1.	 Foreseeable risk of harm? So?
	2.	 Harm could be easily prevented So?
	3.	 Ds “far more” than innocent bystanders So?
	4.	 Ds “acquiesced in creating initial risk” So?
	5.	 Ds obligated not to prevent Mairs from acting So?
	6.	 Orchestrated scheme to avoid detection So?
Do these withstand analysis?  No What is the actual holding? Say they are not formulating a rule. 
C. Fourth Category of Limited Duty: Contract and Duty
The theoretical problem:  
	1. 	Can a duty arise independently of a contract or 	from a contract?
	2. 	If so, how does that duty intersect with the basic nonfeasance rule?
Affiliated FM Insurance (513) – Monorail case.
	The various parties – Monorail co, insurance, 3rd party repair person. 
	P’s relationship to the contract. P is not in privity w/ of K. 
	Why did a duty arise? Risk associated w/ negligence. D undertakes to provide services and it’s foreseeable that there are physical risk to train and passengers
	 What was its scope?  Risk associated w/ performing services
	What part did the contract play? Ct says duty arose outside of K. But action arose because of the K. 
	i. The Economic Loss Rule
No duty to prevent economic loss. Can’t generally recover for economic loss. 
The classic case: Thorne v. Deas – lost ship, which co-owner never insured.  Can’t recover for insurance loss, wasn’t trying to recover for damage to ship
	Nonfeasance but economic harm, not physical loss
	Concern about undermining contract law
Another example: Failure to put add in the yellow pages (519 note 6: Southwestern Bell)
	Lost business falls under Economic Loss Rule
Exceptions: Fraud
ii. Contract to Render Services to Lessen Risk of Physical Harm: 
Note that the parties are in privity of contract
1.   Spengler (520): Old School – case against ADT, went to wrong address and mother dies. 
	No duty: must be separate from contract
	Also: D did not create the risk as in the last case
2.	Compare: Restatement (3d) Section 42 in Note 1 after the case – Detrimental reliance on the service. Courts are willing to give less protection to Ks now. 
3.	Scope of the duty: related to the contract
	Diaz (522) – P gets oil change, tires not checked, tire burst and sues Jiffy Lube
	P: D should have examined the tires
	No duty: contract included only a check of the air pressure, not an overall tire inspection
	Query: is scope of the contract 	determinative? Scope of the duty limited to scope of actual undertaking. Act reasonable within scope. 
		524: The scope of Jiffy Lube’s contractual undertaking significantly influences the determination of whether a duty existed to inspect the tires.  On this record, Jiffy Lube did not undertake to inspect….
iii. Duties to Third Parties Not in Privity of Contract:
The Starting Point: 
Winterbottom (528)  - D in K w/ postmaster general, P employee of Post (3rd party), thrown from coach, alleges D was negligent in repairing coach
	Holding: If P can sue, “every passenger, or even any person passing along the road…might sue”
	Hypo: The Auto Repair – take care to repair shop for brakes, come back keys where they usually where, brakes not fixed, you hurt someone. Modern cases extend duty to 3rd party and found duty. 
The Modern Approach: 
Palka (526) – P nurse at hospital, d contacted to maintain lights, light falls and hurts her. She is a 3rd party not in privity. Ct finds duty. 
	Factors listed – actor undertook to perform duty that was owed by hospital. List: reasonably connected, anticipated relationship, particularity of assumed responsibilities, reasonable expectations. 
	Note 1: The Restatement factors—key is that here actor undertook to perform duty owed by hospital. Duty limited to those within hospital.
Moch (530) – K between city and water co to provide water, water not provided and Ps warehouse burns. (Same basic structure as Palka but court says no duty). Still general rule.  Probably a policy decision, unlike Palka there is not a limited number of Ps, could be whole city. 
	“We are satisfied that liability would be unduly and indeed indefinitely extended by this 	enlargement of the zone of duty”
Modern Law:  Note 1 p. 531: Strauss –  NY blackout, P goes to basement. Restricts utility liability to those in privity of K. 
Restatement Third note 4 p. 532: concern over the magnitude of liability
Contract and Duty: A Summary
	1.	Risk creation: whether pursuant to contract or not. Example: Monorail case
	2.	No duty to protect from economic injury (Economic Loss Rule)
	3.	Duty within privity of contract
		Risk of physical harm – If K is trying to reduce risk, gives rise to care
		Generally: contract limits scope of duty. Diaz and Jiffy Lube
	4.	Duty outside of privity of contract
	Old Rule: Winterbottom, no privity no duty. 	
	Modern Rule: Palka and Restatement factors. 
	Limits: Distinguish: utilities 
iv. Promise as “Action”
Example: Florence (533) – crossing guard there for 2 weeks, mom stops walking kid, no crossing guard and kid hit. No K in question. 
	Promise plus reliance (repeated action created promise) = duty. 
	Creation of special relationship
	Compare: Kircher (534) – woman abducted and police promise but fail to call in info. 3rd party sees and tells cop who promises to help. 
		No detrimental reliance – P did not rely on promise.
		No “direct contact” – P was never in direct contract w/ D (police)
Action as a promise: What is the scope of the duty?  Limited by the promise or more general? Promise sets the scope  of duty. Duty limited to that which is promised. 
D. Fourth Category of Limited Duty: Duty to Protect from Third Persons
The Issue in this Chapter: Is there a duty owed by D to protect P from criminal conduct (or negligence) of a third party because of either: 
	1. D’s relationship to P
	2. D’s relationship to the third party	
Previously covered relationships: “special relationships”
If no relationship: Then the basic nonfeasance rule applies
Iseberg (539)  - P an attorney, shot by business partner of D, had told D he was going to hurt P. Partner did not warn. 
Breaking out of the “nonfeasance” box: Special relationships. Categories – does not fit one of the seven, so no duty owed by D

The Duty Issue Generally
	“Whether a duty is owed is a question of law. In deciding whether to impose a duty…the court  must make a policy decision…The court may consider various moral, social, and economic factors, including the fairness of imposing liability; the economic impact on the D and on similarly situated parties; the need for an incentive to prevent future harm; the nature of the  D’s activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction in which society and its institutions are evolving.”
	i. Businesses
The landlord/land occupier special relationship
Posecai (543):  Lady mugged in Sam’s club
	Four basic approaches (Know all 4)
	1. 	Imminent specific harm: about to befall P. Very foreseeable, minor rule. 
	2. 	Prior similar incidents: previous crimes on or near the premises. Somewhat foreseeable. 
	3. 	Totality of circumstances: nature, condition and location of land, other circumstances 			bearing on foreseeability. Broadens foreseeability, makes a judgment from prior 				crimes, 
	4. 	Balancing: foreseeability of harm against burden of imposing duty. CA Rule.  Carroll 			towing factors imported into duty. Curtails liability
	ii. The School Setting
	The student-teacher (school) relationship: Marquay (549) – 3 girls sexually assaulted by teacher 	at school. 
	Using the reporting statute: Negligence per se, private right of action. Most courts don’t find neg per se. 
	Examining the specific relationships
	1. 	Teachers: supervise students in parents place
	2.  	Principal and superintendent: hired teachers and oversaw them
	Scope of the duty: Off-campus? Duty during school day when parental protection is compromised. Can extend off campus and off hours if were proximate cause.  Ie teacher hers kids threatening and incident then happens off campus or sees another teacher with child on campus and doesn’t report. 
Mirand (553 n. 6)—The undertaken relationship not carried out. Student told teacher who did nothing. 
Fazzolari (554 n. 1)—On-premises, but before school.	Issue: nature of the 6:30 a.m. duty. Court found duty, other teachers and children there at the time. 
Young (554)– Student returning to school for Parent-Teacher-Student meeting. School doesn’t take custody until back on campus.  
Compare:  Do colleges owe a duty to their students?No, not standing in for parents. 
iii. D’s Special Relationship with the Plaintiff: Tenants
Ward (556): Lady attacked by fellow tenant who had threatened her in building and manager notified. 
 No duty rule with two exceptions
	1. LL created or is responsible for known defective condition that enhances the risk or attack.
	2.  LL undertakes to provide security
Many courts: Common areas impose a duty 
Kline (558 note 2): (outlier): Security provided when P entered lease and later discontinued, P attacked. Court says they have to provide same level as when entered into K. 
Contract and initial conditions circumscribed the duty
	Query: What about changing conditions in, for example, the neighborhood? Outside of scope?
iv. D’s Relationship with the Dangerous Person
The Models: 
P  ----------   D		1. D in special relation with P
         L			2. D in special relation with  third party (attacker)		
         l			
3d Party			
Applied: 
	Custodial Relationship: 
		Dudley (559): convicted felon in halfway house murders neighbor. Did D owe a duty to protect Ps from crime. Special relationship? Yes: Custodial. Two issues: To whom is duty owed? What is Scope of duty? Cts says duty owed to those foreseeably exposed to risk. Whole town?  There will be a limit on who is foreseeable. 
	Landlord-Tenant: 
		Rosales (560 n.2): dangerous tenant shoots neighboring child. SR? Yes. Duty? Act reasonably in light of circumstances. How? Call police? Evict tenant? 
		Strunk : dangerous dog owned by tenant. Duty arises when L has knowledge of dogs 			dangerous propensity. Knowledge and ability to control. 
		Prerequisites: knowledge and ability to control

Three More Categories:
1.		Negligent entrustment: entrust a dangerous instrument (usually vehicle) to some one 			you know or should know is unqualified and that person hurts someone
2.		Duty to control employees: Hiring dangerous employees or becoming aware of their 			dangerous propensities
3.		Parents duty to control their children: SR. Courts warty to impose
		Requirements: 
		1. Knowledge of specific, dangerous habit 
		2. Present opportunity and need to restrain the 	child to prevent imminently foreseeable 		harm
Applied: 
	Tarasoff: Nature of psychotherapist's duty. 3rd party killed by patient of psychologist. 
	Compare: police duty in Thompson. 
The California Supreme Court found that a mental health professional has a duty not only to a patient, but also to individuals who are specifically being threatened by a patient. This decision has since been adopted by most states in the U.S. and is widely influential in jurisdictions outside the U.S. as well.
Justice Mathew O. Tobriner wrote the famous holding in the majority opinion. "The public policy favoring protection of the confidential character of patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger to others. The protective privilege ends where the public peril begins."
v. Providing Alcohol
Brigance (570) D sold alcohol to minors, knew one was driving home. D crashes injures P. 
	Traditional rule: no proximate cause (not bartenders fault, patrons fault)
	New rule: duty owed by provider. When does duty arise? When you know or should know person is intoxicated. If driver/drunk is hurt. Majority rule no duty owed to driver, only 3rd parties. 
Extent of the New Rule:
	1.	Hypo: The Dinner Party: CA Rule and most places: no duty owed to social guest, hosting

E. Fifth Limited Duty Category: Negligent Infliction of Emotional Distress
Categorizing the factual situations for Negligent Infliction of Emotional Distress: 
1.	Emotional distress from risk of physical harm (but no physical harm—otherwise parasitic)
	a.	Where plaintiffs are at risk
	b.	Where third parties are at risk
2. 	Emotional distress independent of physical risk
i. The Development of the Duty Where P is at Physical Risk
1.	Impact Rule 
	Mitchell – almost hit by horses, has miscarriage. Old rule, no impact no NIED.
	Impact --> Emotional distress
2.	Physical injury or physical manifestation
	Emotional distress  Injury /manifestation of that distress
3.  	Pure emotional distress only
ii. Emotional Distress Because of Injury to Others
The Bystander Problem: Catron: Jet skier hits and kills daughters friend, P tries to save, sees injury and is covered in blood, suffers PTSD.  P was a third party. 
The problem: “There are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act.”
The solution: The Zone of Danger Test
	P must be within zone of danger of physical impact caused by negligent act. Here P was not so no recovery.  Problem what about Dillon (mom sees kid hit by car, clearly effected but not in zone)
	Fear for one’s own safety is a prerequisite.
	If so: can recover for distress from fear for others
	Other courts: can recover only from distress “to oneself” (i.e. no bystander recovery)
iii. Discarding the Zone of Danger
If not the zone of danger, then what’s the limit?
Dillon: Mother sees daughter hit by car but not in zone of danger. 
Dillon Guidelines: (1) located near scene of accident; (2) direct emotional impact from sensory and contemporaneous observance of accident; (3) close relationship. Don’t have to have all three, these are guidelines. 
Compare: 
Thing: mother ruses to scene, thought son was did but didn’t hear impact.  
Thing Test: (1) closely related; (2) present at the scene of injury producing event at time it occurs and aware that it is causing injury; (3) serious emotional distress 

iv. “Direct Victims”
Burgess (597): lady needs C section, baby lacked oxygen and brain damaged, mother brings suit but was she aware? Maybe
Actions by (1) child (through guardian) and (2) mother for emotional distress.
	Query: would mother meet Thing test? Ct says thing doesn’t apply.  She’s a direct victim.  Different COA because P&D were in a relationship (doctor/patient)
Cal recognizes two classes of emotional harm cases:
1. Bystander
1. “Direct victim”- deals w/ foreseeability. 
1. Key: preexisting relationship between P and D 
v. Loss of Consortium
Loss of support or services, covers companionship, sex, solace, etc
Boucher (599)  - adult son becomes paraplegic from surgery, parents sue for loss of consortium. 
A type of emotional injury: But chronic, not sudden
General Rules:
1. Spouses can recover for other spouses
1. Children generally cannot for parents
1. Parents generally cannot recover for children (Under CL could, kids servants ,not anymore)
The question of unmarried relationships: No recovery
Limitation: It’s a derivative cause of action, subject to the contributory neg. of victim
vi. Duties of Care re Emotional Distress that are Independent of Physical Risks
2 traditional exceptions:
	1.  Negligent transmission of death messages 	2.  Mishandling of corpses
Should “misinformation” idea (death messages) be expanded? 
	Heiner (603) – neg. misdiagnosis of AIDS.  Cts says no recovery, P never in physical risk.  Some 	courts would rule otherwise. 
	Boyles (605): 17 year old tapes sexual encounter and shows friends. Court says no risk of 	physical harm.  Not misinformation--privacy
General Duty Rule:
 Camper (606) – P in accident and sues other accident victim whom she saw dead.  Court applies general duty of care and treats like a negligence case w/ expert testimony. 
	“The end of the evolutionary line”? No more special rules, treat as negligence (followed in 3 	states)
	With qualifications – expert testimony and where a reasonable person would not be able to 	cope
vii Toxic Exposures: Fear of Future Harm
Potter v Firestone (607): D purposely dumps toxins in water. P not sick yet but ingested toxins, don’t have injury yet. 
	Concern over excessive liability
	Solution: 
	(1) For negligence, must prove distress based on a more likely than not basis that P will get cancer; 
	(2) Exception: If D acts with malice. 
Compare: Norfolk (611) Asbestos exposure, produced scarring on the lungs. There was actual physical injury, so you can attach parasitic damages, and fear of future illness. Physical injury opens barrier. 
VI. Vicarious Liability
Intro:
1.   Same as “respondeat superior”
2.   Transition into strict liability.
3.	Vicarious liability as a form of strict liability “in which one person or entity is held legally responsible for the fault-based torts of another.”
4.	Distinguish: Employer’s own negligence
	  Example: Negligent hiring (hiring driver w/ 4 DUIs)
5. 	 What you need to get out of this material – not very intellectually satisfying (test are nebulous,                                               	decisions more result based)
6.  	Goals of vicarious liability: 1) Prevention of future injuries 2) assurance of compensation 3) equitable spreading of loss caused by enterprise
i. The Basic Principles
Determining “scope of employment”
	Riviello (639) – The knife accident, cook playing w/ knife accidently cuts P.  Liable when doing master's work, no matter how irregularly or with disregard for instructions. Original resp. sup. Was about control.  May have been disregarding instructions in furtherance of employers interest (talking to a customer)
	Fruit (640) – The trip to the bar. Employee at convention, goes to bar after hoping to find employees, none there drives home drunk and injures P.  Court hold liable says that injuries are incidental to carrying out an enterprise.  (Sales person always working, etc)
Overarching Theories for “Scope of Employment”
	1. The Control Theory
	2. “Doing the master’s work, no matter how irregularly or with what disregard of instructions”
	3.  “acting in furtherance of employer’s interests”
	4.  “incidental to the enterprise”
What is “employment” for vicarious liability?
	Can be “employed” even if not paid. Ie church volunteer, injures P while delivering cookies. 
	Key is submission
Two Other Doctrines
1. The Borrowed Servant Rule – One employer lending his employee to another employer. Who is liable? Traditional would say original employer, Modern says it is whichever had greater control over the employee at time of negligence. 
2. The Captain of the Ship Doctrine – covered earlier 
ii. When does the employee enter the scope of employment?
Hinman (643) driver his P one way to work, vicarious applied since D was getting compensated for travel
Employee Travel to and From Work: The “Going and Coming Rule”: Employer not liable if employee is driving to or from work. 
	Exceptions: 
	1.  Incidental benefit to employer--Faul 646 n. 4): Guy driving being paid for travel, from location outside workforce.  
	      Compensation for travel required? Not required.
	2.  Special hazards from the travel
	3. Dual Purpose: in employee is doing something not solely for benefit of employer. Ex. Postal employee who is "guarding the mail" on his lunch break.  Also off duty cop required to wear gun. Also employee on day off driving to get shelves for boss, drag races and causes an accident. 
4.   “In and out” of the scope of employment: Frolic and (really, “or”) Detour? What happens when you leave work.  At work, go to lunch – scope of employment. Depends if it is a frolic or a detour. If you stay reasonable close might be detour and still liable. Fact dependent. 
Edgewater (647): Scope of Employment
	“Personal” activities and the scope of employment: smoking. Employee went to bar, talked business, came home, filled out paperwork while smoking, fell asleep and caused fire. Court finds smoking a slight deviation from work, was still in scope of employment.
iii. The Employer’s Liability for an Employee’s Intentional Torts
Rhodebush (651): Battery. Nursing home employee slaps patient. 
“fairly and naturally incident to the business”
“arises from impulse or emotion which naturally grew out of or was incident to the attempt to perform the master’s business”
Fahrendorf (651) – sexual advances by employee at a group home. 
“well known hazard of the enterprise”
Compare: 	Lisa M: ultrasound battery. Court says job does not create risk that this will happen.
	Mary M: police officer rape – Court says within scope, could expect this from police officer
iv. Independent Contractors
The employment relationship: Does not always give rise to vicarious liability
The concept of independent contractors and the basic doctrine. General Rule: Person who hires is not liable. 
Test: Control over the details versus control over the end result. Key factor extent of control. Who has control over details of the work? 
	Example: Mavrikidis (654) – dump truck driver, bad accident. Person hiring not liable, had little to no control over D. 
But the employer may still be liable for its own negligence (e.g., negligently hiring an independent contractor)
Exceptions to the Independent Contractor Doctrine
So-called “non-delegable duties” (i.e., can’t be delegated by the employer)
	1.  	Inherently dangerous activities
		Example: Crop-dusting
2. 	Peculiar risk – in CA could be anything, no set definition (argue risk is out of the ordinary)
	3.  	 Statutory duties
		Example: safety precautions
Example: Pusey (659). Security guard hired, told to guard yard, little control, guard shots someone, ruled non-delegable due to inherently dangerous activity. 
v. Other Forms of Vicarious Liability
1.	Partnerships -  one partner will be liable if tort carried out for partnership 
2.	Joint enterprises  - individuals agree to common purpose (whether express or implied) and equal right of control.  
   Key: agreement, common purpose, community of interest, equal right of control
    Apply to social ventures? Social ventures: Generally, no
    Doesn’t apply to the internal members of the enterprise - ie person hurt in car can sue driver but not other passengers.
3.	Concert of Action – basically illegal in design
	“Conspiracy-type” situations
	Close to joint enterprise: illegal/tortious enterprise
4.	Entrustment of vehicle
	Negligent entrustment – entrusting to someone you know or should no unfit to drive
	Owner-consent statutes - 
5.	Family Purpose Doctrine – head of family was held liable. 
   Now dealt with by statute
6.	Imputed Contributory Negligence: The “Both Ways” Rule
M (Master)-----	A
    -----
 l
S (servant)
Two situations
(1)  A sues M
(2)  M sues A
Servant in scope so A (injured) sues M. A was also negligent so M sues A for damage to car. Both are allowed but comparative fault is applied to each case and damages reduced. (A small amount of states said M could not sue)
VII Strict Liability: Liability without fault
Common Law Development of Strict Liability
Strict Liability: Liability without fault
Previous departures from “fault” known to us:
	1.  	Yania
	2.	Trespass to land
	3.  	Negligent (honest) mistake
	4.  	Violation of statute
	5.	Vicarious liability
i. History  
	Then: Brown v. Kendall (1850)
	Shift to “fault” system: “plaintiff must come prepared with evidence to show either that the intention was unlawful, or that the defendant was in fault [i.e. negligent]”
First clear articulation of the shift from strict liability for direct, forcible harms to a fault-based liability.
The question: What is left, if anything of strict liability?  
After Brown: Trespassing animals (cattle and barnyard beasts—strict liability for damage) and nuisance
Animals with a known dangerous propensity
Wild Beast – strict liability for injuries the result of their wildness
ii. Rylands v. Fletcher – D has pond built, floods unknown underground mines of neighbor
Why did the P not sue for (1) negligence? Not foreseeable (2) trespass to land? No intent
Focus: The Theoretical Basis for Strict Liability set forth in Rylands. If you bring something on your property that is likely to cause mischief and it escape you are strictly liable.  Exception: proximate cause issues, acts of god.  House of Lords: natural v non-natural argument. Use SL for bringing non-natural items on to property (something can be non-natural but not likely to cause mischief).  More narrow than mischief. 
Understand mischief rule and non-natural rule
Note: This discussion acts as a bridge to development of products liability.
Applying Rylands: Thomalen (680 Note 3) – murder mystery fire. Ct says no, SL requires something to escape. Not universal rule but many courts follow. 
iii. A Brief Side Trip: Nuisance
Relation to Rylands: Land Use. Fact pattern may be similar. 
Interference with the use and enjoyment of land
1.	Is fault required? Can be intentional, negligent or strict. Almost always intentional since you’ve been told to stop. 
2.	Substantial invasion – deals with use and enjoyment of land, but invasion must be substantial 
3.	Unreasonable invasion: balance gravity of harm (not risk of harm) versus utility of D’s conduct. 
4.	 Coming to the nuisance – difficult to recover if you come to nuisance (not an absolute defense)
5. 	Public nuisances – injuries to public generally. Generally brought by public agencies for widespread damages to stop activity.  

iv. The Continuing  Development of Strict Liability After Rylands
Sullivan (688 Note 8): Direct versus indirect injury: is the distinction valid? P struck and killed by stump from blasting. Ct says direct injury from blasting, had been from just shaking then no.  
	What about using Rylands? Courts having problems applying Rylands. 
The Doctrinal Dilemma: 
	1.   Accept Brown  (1850) yet retain Rylands in some fashion? 
	2.  “Pockets of strict liability”
Result: “Slouching toward the Abnormal Danger Concept” 
Exner (688 Note 8): the concept of ultrahazardous activities – Lady falls out of bed from shaking (indirect injury) but court allows recovery. 
The Restatement (First) of  Torts:
1. Serious harm that cannot be eliminated with due care
2. Not a matter of Common Usage
Dyer v. Maine: Restatement (2d) Test
Restatement (2d) test: 684 Note 4
Factors: 
(1) existence of high degree of risk
(2) Likelihood that harm will be great
(3) Inability to eliminate the risk by reasonable care
(4) Activity not a matter of common usage
(5) Inappropriateness of activity to place
(6) Value to community outweighs dangerous attributes
Restatement (3d) of Torts
The Restatement (Third) of Torts:
1. Significant risk
2. Even when reasonable care exercised
3. Not a matter of common usage
v. Strict Liability by Individual Activity
1.	Impoundments
	Hazardous/toxic
2.	Blasting and explosives
3.	Nuclear
	Compare: Fire? No.
4.	High-energy activities
5.	Utilities
6.	Fireworks – generally no
7.	Poisons - generally no
vi. The Prima Facie Case
1.	Duty: D is acting affirmatively. (No breach, element)
2.	Strict Liability: Is D strictly liable for injuries caused by this activity?
3.	Actual Cause: “but for” test
4.	Proximate Cause:  Does it change because D is “strictly liable”? Is a proximate cause limitation inconsistent with strict liability? Momma mink case
5.	Damage
Proximate cause notes: 
1.	The wild animal rule: injuries connected with the wild characteristics of the animal
2.	Restatement (Second) of Torts: Strict liability for harms “the possibility of which makes the activity abnormally dangerous”
3.	Restatement (Third) of Torts: “strict liability is limited to those harms that result from the risks justifying strict liability.”

vii. Defenses to Strict Liability
Defenses at Common Law:
1. Contributory negligence: Inapplicable.  
	The Theory: Can’t “mix and match” the D’s strict liability and the P’s negligence
2. Assumption of risk: Applicable
Defenses in a Comparative Fault jurisdiction
3. “comparative responsibility”
4. AOR Risk: Apply primary and secondary CHECK

VIII. Products Liability
1. Defined: The liability of a (1) manufacturer, (2) seller, or (3) supplier of a product for a defective product that causes injury. 
2. Rationales for strict liability – not really important
3. The ebb and flow of the development of products liability: expect the “creeping back” of fault-based liability
4. Still developing area
5. Relationship to contract law
Elements:
1) D in chain of distribution of product
2) Product defective (manu, design, info)
3) Actual Cause
4) Proximate Cause
5) Damages
Moorman (700) – crack in the steel grain storage. Purely economic 
Issue: How much are we cutting out of contract law? 
The Economic Loss Rule
Test for determining when loss is “economic” as opposed to physical
	Damage to product itself as opposed to other “separate” persons or property. Would have to injure other person or property. 
	Tort suited to a “sudden or dangerous” occurrence
i. Types of Defects in Products
Issue: Focus is on “whether a product is ‘defective’ in the first place, and what a P has to prove to establish such a defect.” (795-4th paragraph) COME BACK HERE
Three types of defects (All three have different test)
	1.  Manufacturing defects
	2.  Design defects
	3.  Information defects (failure to warn)
A. Manufacturing Defects
Lee (795)—Manufacturing defects – Coke bottle explodes in her hand. 
Test for defect in Lee  - Generally easy to prove, product doesn’t work, compare to other normal examples of product. Defect would be an anomaly in production.
How to prove a defect: what was the design and “res ipsa-like” evidence.
Key: eliminating other possibilities over time. Ie pressure, mishandling. 
The Restatement of Products Liability:“a product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.” Must prove product was defective when it left the manufacturer.  Diffculty in many manufacturing is chain of custody, item must be in state it was when it was manufactured. 
i. Manufacturing Defects in Food
1.	Consumer expectation
	Jackson (711): Pecan and cracked tooth. 
	711 note: Products Restatement: “if a reasonable consumer would not expect the food product to contain that ingredient.”
2.	Compare:  Natural- non-natural distinction (Minority)
	Mexicali Rose (top 710) (California rule) Chicken bone is natural to preparation of food 
B. Design Defects in Products
i. Tests for Defectiveness:
a. The Consumer Expectation Test (focusing on expectation of consumer)
	Leichtamer (712) – car roles over due to drivers negligence, roll bar doesn’t protect and two killed. 
Product may be found defective in design if the plaintiff demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.  How do you prove? Jury decides if expectations were reasonable. 
Shortcomings: (1) What about bystanders?  Can’t bring suit, they didn’t have expectations
	2) What if consumer knows the product is dangerous? More dangerous, less expectations it is safe
Type of expectation needed
	Everyday experience of consumer, what they would expect. 
	California: Soule – foot panel doesn’t protect in freak accident.  Would expect this type. 
Where the product is one of “common experience,” encountered generally in everyday life, the jury can rely on its own expectations of safety in applying the test. (Campbell v. General Motors Corp. (1982) …Where a product is in such “specialized use” that the general public is not familiar with its safety characteristics, a manufacturer may still be liable if “the safe performance of the product fell below the reasonable, widely shared minimum expectations of those who do use it.” (Soule, supra,). The consumer expectations test is not suitable in all cases. It is reserved for those cases where “the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers.” If the facts do not permit such an inference, the risk-benefit test must be used. 

	The issue of “crashworthiness” of vehicles: Original car defense was that product was not meant to be misused. Ct says you have to see reasonably foreseeable misuse and incorporate into your design.  I.e. cars must be made crashworthy 
b. The Risk-Utility Test 
(can be used where consumers would not have an expectation)
Knitz (714): lady loses finger in pressing device, no guard used. 
	If the benefits of the challenged design do not outweigh the risk inherent in such design.
	Factors that must be considered. Carroll Towing factors. 
Relationship of strict liability “risk-utility” test to negligence: similar to breach (what’s alternative, what’s cost). Difference is in jury instructions, focus on the product not the actor.
The California Rule:  consumer expectation and modified risk utility. P proves design was proximate cause of injury, then the burden shifts to D to show the risk utility. Shifts burden to D and strongly aides P in getting to jury. 
Barker (717): Forklift machine that shook. CA Rule 
A product is defective in design:
[if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner][.] [, or]
[if there is a risk of danger inherent in the design which outweighs the benefits of that design.]
	Apply in Campbell (717 note 2). Bus case with no rail. D would have to prove benefit of not having a safety rail up front. 
c. The “reasonable alternative design” test
Honda (719) Automatic seatbelt traps lady in sinking car. 
	Adopted by Restatement of Products Liability. 
	1.  Safer alternative
	2.  Would have prevented or reduced the risk
	3.  Technology and economically feasible
Product must still be “unreasonably dangerous.” If no evidence of safer design: the product is not unreasonably dangerous. Harder test for P then Consumer expectation or Barker. 
Applied in Honda:  Why did the P fail? 
SUMMARY: Understand consumer expectation test, normal risk utility, CA Test (Barker) RAD (form of risk utility but must show alternative design. 
d. The Special Case of Drugs
Restatement 402A – Comment K
	Unavoidably unsafe products
	No design defect liability (only manufacture and failure to warn)
	Liability for failing to warn (known or knowable side effects)
Modern rule: Rejects 402A
	There can be design defect liability (but very hard to show)
California rule: No design defect for drugs.  Only manufacturing defect, failure to warn, or negligence
Even under Comment K: negligence available.
Warnings
Learned intermediary (doctors, since drugs so technical). Why so many commercials? B/c direct advertising
C. Information (Warning) Defects
The Liriano problem (734): what if the danger is obvious? (is it always so obvious? P might not fully appreciate risks)
	Ps company took off safety guard on grinder, P loses hand using grinder w/o guard. D still liable since it was foreseeable that someone would take the guard off. 
Functions of Warnings:
	1.	To inform of risks
	2.	To inform of alternatives that would avoid the risks
Test for failure to warn: Sounds like RPP test. Problem is RPP is a test for neg., this is SL
Causation: (Actual cause, would P have still used product if it had warning?) Court says you show nexus of injury to product and burden then shifts to D to prove but for test. 
	Shift in the burden of proof? (above) or;
	Heeding presumption (Majority Rule):  jury told to presume that the warning would have been followed. 
Failure to Warn Summary:
1) Inform risk 2) Inform of alternative 3) Test: reasonableness 4) changes in actual cause 
i. Placement of Warning:
 Carruth (741) – smoke detector installed incorrectly, family dies.  Instructions not clear, confusing at best. 
Level of detail required in the warning:
	1.  Reasonably clear
	2.  Sufficient force and intensity to convey the nature and extent of the risks to a reasonable person (beyond an RPP this is SL, no neg.) w/ greater possibility of harm, then greater warning. 
Who has to be warned? User of product (Person buying product may not be user ie drugs)

Inadequate warnings:
	1. In factual content, expression or communication, or in form or mode of communication.
	2.  Must contain facts necessary to permit a reasonable person to understand the danger and in some cases avoid it.
	3. Sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
 ii. Conclusion
Relationship between (1) failure to warn, and (2) design defects
	1.  If defect is obvious, does this prevent design defect case? No. 
	2.  If warning is given, does this prevent design defect case? No, can’t warn your way out of a defect case, might affect consumer expectation test but not RAD
Inadequate warnings can be factual in content, in how it’s communicated or made. Usually put to RPP test. 
D. Defenses to Strict Liability
i. Contributory Negligence:
 How to treat it?
	Bowling (753): Minority rule: Friend hurt with dump tool on truck. Court says no contributory negligence or comparative fault. 
	Comparative fault: Daly (Cal. Rule)(756 note 1) Apply comparative fault. 
	Negligence in failing to discover the defect: Page 756 Note 2—see 757 top paragraph. No reduction, not required to discovery defect.
ii.Assumption of Risk
Possibilities:
	1. Keep it
	2. Abolish it (majority)
	Treat as comparative fault, not “no duty”
iii. Comparative fault among Ds:
 Safeway (810): P hurt, Safeway SL and Neg, Nest-Kart product is SL
	California case: 	How do juries compare?
	P v. (1) Safeway 80%  Negligent and Strict Products Liability (SPL) (2)	Nest-Kart 20% Strict Products Liability only
	Safeway pays the judgment and seeks contribution of 30%
	1. 	Safeway’s argument for 30%
	2.  	The problem: Can you compare negligence and SPL?
Court syas let jury decide percentages, call it comparative responsibility (Not fault). 
iv Misuse of the Product
Pilot light in Hughes (758): P lit 2 of 3 pilots, turned on and stove exploded. D argues misuse. 
Kinds of misuse:
	1. 	Unforeseeable misuse – if unforeseeable what could D do to fix? Nothing. 
		Precludes recovery – Why? No defect. 
		Product not defective
		Thus: is misuse a defense?
	2. 	Foreseeable misuse – if foreseeable then D could correct. Do they have to? No. Take into account foreseeable misuse. Product is defective for not taking into account. 
Relevance of P’s personal characteristics in determining misuse. Misuse determined by susbstantial group of users (not solely P)
Effect of misuse when product is defective:
	1.  No contributory negligence?
	2.  Comparative fault?
Hughes: “As part of his prima facie case, P must establish that the product was unreasonably dangerous [i.e. defective] in a reasonably foreseeable use.”
Jurado, 619 A.2d 1312 (1993): “When someone is injured while using a product for an unforeseeable purpose or in an unforeseeable manner, the misuse sheds no light on whether the product is defective, because a manufacturer is not under a duty to protect against an unforeseeable misuse.” 
E. Scope of Products Liability Law
Review: The economic damage distinction.
Now: Further on scope: Who are appropriate Ds?
	1. 	The chain of distribution: Manufacturer, wholesaler, retailer
	2. 	Lessors of personal property?  Yes in chain
	3.  	Sellers of used goods? If “as is” then no. 
	4.  	Lessors of real property? No, not a product
5.  Hybrid transactions
		Newmark: The leading case
		The sales-service distinction
		No strict liability for services 
		Test: essence of the transaction
IX Wrongful Death and Survival Actions
CL: No case when P or D dies. 
Modern: Victim’s cause of action survives
All loss or damage that decedent sustained or incurred prior to death (e.g. wage loss, medical loss)
Cal: No pain and suffering
        But can recover punitive damages
i. Wrongful Death Action
Persons who would succeed to D’s property if he or she died
Damages: 
	1.  	Present value of future contributions from decedent
	2.  	Loss of love, companionship, etc.
	3.	No punitive damages
Defenses: P “stands in the shoes” of the Decedent 
	Comparative fault/ assumption of risk
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