MISCELLANEOUS
I. Vocabulary
A. Testator devises real property to devisees, and bequeaths personal property to legatees
B. Intestacy – real property descends to heirs, and personal property is distributed to next of kin (or heirs)
C. Universal Succession – heirs or devisees step into the shoes of the decedent taking title and assuming all liabilities and obligations
D. Primogeniture – the eldest son inherits the fathers property at death of father
E. Disclaimer – a person may forfeit or limit inheritance under intestacy or a will (1) in writing (2) filed with the probate court
F. Words of Survivorship – a gift to A “if A survives me”
1) defeats anti-lapse in most jx (in other jx need more evidence T knew it was defeating anti-lapse)
G. Words of Purchase – indicate to whom property is devised, “to A”
H. Words of Limitation – indicate what type of interest or manner of interest is given, “to A and her heirs and assigns forever” is a fee simple; “share and share alike” is per capita distribution
I. Specific Bequest – “my 100 shares of microsoft stock” or “the 100K in my sock drawer” or “my ford car”
J. Demonstrative Bequest – “to A 100 shares of microsoft stock” or “to A a ford car” (get that property for A)
K. General Bequest – “to A 100K” (from anywhere)
II. Should client have will or trust?
A. Trust benefits: 
1) trustee responsible for property management
2) keep SP from becoming CP
3) reduce taxes and income
4) avoid creditors
5) faster than probate
6) private document
7) avoid ancillary probate for property in the trust
B. Will benefits:
1) cheaper to set up than a trust
2) better statute of limitations
3) public document (filed in public records office at death)
III. Government Taking occurs on balance of (1) economic impact of the regulation, (2) investment backed security interests, and (3) the character of the regulation (invalid without just compensation under 5th A)
A. economic impact of the regulation – if diminimus then it’s not a taking (less than 2% or $100/yr)
B. investment backed securities – did the person buy it, or invest money in it, that would be lost?
C. character of the regulation – does it merely limit or completely abrogate a property right
1) Hodel v. Irving – failed on this one b/c abrogated right to testation by descent or devise
a) there is a right to testation to a natural object of your bounty
b) there is no right by anyone to inherit from a deceased person (unless per statute)
IV. Professional Responsibility
A. Drafting Attorney has a duty to (1) make a valid will (2) that effectuates the intent of the testator as expressed to the attorney
1) tort action for malpractice by reasonably foreseeable beneficiaries
2) breach of contract action under 3rd party beneficiary theory by named beneficiaries
3) Also has duty not to draft a will if the attorney reasonably believes the T lacks mental capacity
V. Will Contracts – are enforceable if they satisfy SOF, else injured party limited to restitution
A. SOF – requires a writing
1) CA exception: oral wills contracts can enforced if existence can be proven by clear & convincing evid
B. Restitution – benefit conferred on the testator
C. Enforceable by specific performance while T alive, or damages after T dead
1) cannot be given damages before statutory allocations given (pretermitted heirs)
2) Examples: K to make a will for benefit of X, or to revoke a will, or amend a will, or to not make a will
a) Joint or reciprocal wills – common will K is agreement to make joint or reciprocal wills
b) K for care by spouse – not enforceable because have duty to care anyway
D. Testator Remedy: does not invalidate a will made in reliance, testator must amend or revoke it
VI. Avoiding Taxes from large inheritances
A. Disclaimer – a beneficiary under a trust or will can disclaim the gift, which causes the court to treat the beneficiary as if they had predeceased the decedent
B. By-Pass Trust – income to A for life, then res to B (thus A doesn’t inherit the res and pay tax on it)
PROBATE
I. Non Probate Property
A. Gifts
B. Joint Tenancy – the surviving tenant takes the whole
1) real property, bank accounts, mutual funds
C. Life Insurance – proceeds are paid by K to the beneficiary
1) cannot change beneficiary by will, must change beneficiary per terms of the policy
D. Pay On Death Contracts (POD) – interest is cashed out directly to beneficiary
1) IRA, 401K, etc
2) Pensions (defined contribution only) pays balance to beneficiaries
E. Inter Vivos Trusts (aka Living Trusts) – property is owned by the trust for the benefit of beneficiary(ies)
1) exception: testamentary trusts – probate first because the trust is a devisee under the Will
II. Probate Process
A. Jurisdiction – is (1) primary where decedent resided at death, and (2) ancillary where real property is located
B. Appointment of Personal Representative – by (1) letters testamentary to executor, or (2) letters of administration to administrator
1) executor is person named in will
2) administrator is person appointed by court based on statutory preference (intestate or will is silent)
3) post bond – the representative is required to post bond unless waived by the will
C. Selection of Formal or Informal Probate – by the representative
1) Formal Probate – requires court approval of every action
2) Informal Probate – does not require court approval until the end of probate
a) any interested party can file petition for formal probate if object to informal probate
D. Creditors Claims Resolved – personal rep gives notice to creditors to bring claims
1) Non-Self Executing (aka Short Statute) – creditors have 2-4 months from date of actual notice to bring claims against probate property or they are barred
a) notice – must be to all reasonably ascertainable creditors; if no notice then long statute?
2) Self-Executing (aka Long Statute) – creditors have 1-2 years from date of death to bring claims against non-probate property
3) Will Contests – must be brought within 120 days by anyone who will benefit pecuniarly
E. Closing Estate – representative distributes any remaining assets per will or intestacy statutes, and court grants approval to close the estate
F. Summary Administration – allows for disposition of property without probate if estate worth less than 100K and has no real property over 10K
1) note: can qualify by putting assets in trust b/c this rule only measures probate property


INTESTACY
I. First, Community Property Splits – any property acquired during marriage, including commingled SP or QP, splits with ½ going to surviving spouse, without going to probate
A. Other ½ goes per will, else it goes to surviving spouse 100% (per intestacy)
B. Ancillary jx – property acquired outside CA while domiciled in CA, CP rules apply in the ancillary jx
C. Elective Share – in non-community property states the surviving spouse gets 1/3 of all deceased spouse’s property (including SP)
1) if die while reside in CA, all property acquired during marriage is QP, thus goes by CP rules
II. Second, Separate Property is Divided if there is a surviving spouse – 
A. If no relatives of deceased – then surviving spouse gets 100% SP
B. If one surviving issue, or surviving parent(s), or surviving sibling(s) – surviving spouse gets 50% SP, and the other 50% goes by intestacy (see below)
C. More than one surviving issue – surviving spouse gets 1/3, and the other 2/3 goes by intestacy (see below)
III. Third, Consanguinity Statues for any remaining property – CA uses Parentela System, all property is distributed in the first parentila or category that has survivors:
A. First Parentila – issue of the deceased (kids and grandkids, etc)
B. Second Parentila – parents of deceased, and their issue (surviving siblings and surviving nephews/nieces)
C. Third Parentila – grandparents of deceased, and their issue (surviving cousins)
D. Pre-deceased spouse issue (surviving stepchildren)
E. Degree of kinship with parentilic preference (if tie split it)
F. Pre-deceased spouse parents (surviving mother/father-in-law)
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A. Per Capita Distribution (aka share and share alike) – each surviving person in the parentila or category gets an equal share, regardless of how closely related, and regardless if they have parents also taking an equal share
1) 1/7 goes to D,E,H,I,K,L,M
2) CA Presumption – A will that calls for per capita distribution is presumed to mean modern per stirpes (section 240 of CPC) because courts presume the decedent didn’t want actual per stirpes
B. Classic Per Stirpes (aka by the stocks) – split the property into equal fractions for each line of descent that has surviving issue anywhere in it (but don’t allocate a share to dead lines), then distribute the share to each line (if heir deceased, issue of heir take it by representation)
1) 1/3 goes to A,B,C; (A’s share splits evenly, so 1/9 to D,E,F with F 1/9 share dropping to K; B’s share splits evenly, so 1/6 to G,H with G share dropping to L; C’s share goes totally to I because J is dead)
C. Modern Per Stirpes (aka CA CPC 240) – drop down to the first level that has living issue, then at this level split the property into equal fractions for each line that has surviving issue (don’t allocate to dead lines), then distribute the share to each line (if heir deceased, issue of heir take by representation)
1) no division at ABC because all dead; divide at grandchildren level because survivors there, so 1/6 to D,E,F,G,H,I (note J is excluded because dead line); then F’s share drops down to K; and G’s share drops down to L
D. Per Capita At Each Generation – drop down to the first level that has living issue, then at this level split the property into equal fractions for each line that has survivors (don’t allocate to dead lines), then distribute the share to each survivor at this level; all shares that were not distributed are re-combined and drop down to next level for equal division again, etc
1) no division at ABC because all dead; divide at grandchildren level because survivors there, so 1/6 to D,E,F,G,H,I (note J is excluded because dead line); then F and G 1/6 shares recombine into 1/3, and drop down to divide to K and L equally)
HEIRS AT LAW
I. Surrogate Donors are not legally kin to their biological children
A. Sperm donor – not legally parent if donated sperm to a licensed facility
B. Surrogate mother – not legally mother if only surrogate mother
II. Stepchildren – are  not legally kin to their stepparents unless adopted
A. Intestacy - take after the third parentila is exhausted if spouse deceased
1) old rule: do not take under intestacy 
B. Will – take as beneficiaries if specifically included, or can prove that a class gift (i.e. to my children) was intended by the testator to include them
III. Illegitimate Children (born out of wedlock) –
A. Child from natural parents – may inherit if can establish parentage by clear and convincing evidence
1) mother easily established
2) father married natural mother soon after birth
3) father acknowledged paternity
4) court decree of paternity
B. Natural parents from child – only allowed if (1) natural parent acknowledged paternity, and (2) contributed to the support of the child
IV. Adoption – establishes full legal kinship between the adoptive parent and child, but limitations apply between natural parent and child:
A. Adopted at Birth – link severed both ways with natural parents
B. Adopted after parents death – child can still inherit from deceased parents, but deceased parents cannot inherit from the child (through representation by deceased parents relatives)
C. Stepparent Adoption – child can still inherit from severed natural parent, but that parent can’t from child
D. Adult Adoption – allowed in most jx for inheritance purposes; minority doesn’t allow sexual partners
1) helps to avoid will contests because destroys standing of collateral relatives to challenge will because even if will struck down, the adopted person takes by intestacy anyway
2) Subterfuge – adult adoption is not operative to thwart the will of a testator or settlor of trust
V. Equitable Adoption – allows a child to inherit from its caretakers if it can be shown by clear and convincing evidence that (1) a person with competency to agree to the adoption does agree (2) performance by natural parents by giving up custody (3) performance by child by living in new home (4) performance by new parents by raising the child
A. this allows child to inherit from the equitable adoptive parents, but not them from the child
B. if fails, child can still inherit from natural parent because that link not severed
VI. Children Born after Father’s Death – can inherit from deceased father if father was married to the mother and child was born within 300 days of death
A. note: applies to children conceived while father was alive
B. can of course inherit from mother because she is obviously not dead (because gave birth)
VII. Children Conceived After Father’s Death – are heirs of the father if (1) father consented to posthumous conception in a signed and dated writing (2) the estate is notified of possible conception within 4 months, and (3) child is conceived within 2 years of father’s death
VIII. Deceased Beneficiary – is presumed to have predeceased the decedent unless it can be proven by clear and convincing evidence that it survived by (1) default of 120 hours in CA, or (2) per the terms of an instrument
A. Legal death occurs when a person sustains total brain death as measured by a medical doctor
1) old commonlaw – irreversible cessation of circulatory and respiratory functions
IX. Slayers – with intent to kill are treated as pre-deceased the testator (CA rule, other jx vary)
A. intent to kill – proven by preponderance of evidence; not manslaughter (reckless homicide)
1) criminal conviction is conclusive because its beyond reasonable doubt, acquittal means the civil court still has to determine by preponderance of evidence if slayer had intent
X. Negative Inheritance – persons are treated as if predeceased the testator
A. note, this does not remove representation by the person’s children unless Will specifically says so 
B. old commonlaw – can’t negative disinherit a person; have to devise all prop to others to do it
XI. Divorced Spouse – will provisions for a spouse who is subsequently divorced are automatically revoke
A. Testamentary trusts – to a spouse who is subsequently divorced are invalid (b/c x-spouse revoked from will)
1) note, any will substitutes directed to pay to the trust cannot do so anymore because the trust will not exist because the clause in the will that creates it has been revoked because of divorce
2) Living trusts – are not affected by subsequent divorce, T must revoke if possible, or amend if possible
XII. Pretermitted Heirs – are entitled to an intestate share if (1) a person had a will or trust prior to marriage or birth of kids, and (2) fails to update that instrument after
CREATION OF A VALID WILL OR CODICIL
I. Formal wills serve four functions, (1) ritual, (2) evidentiary, (3) protective, and (4) channeling
A. ritual function – so that T knows it’s a legally binding act
B. evidentiary function – to know what the T’s intent was
C. protective function – to prevent UI, fraud, duress
D. channeling function – to assure T that their intentions will be followed
II. A formal will must be (1) in writing (2) signed by the testator or qualified representative in testator’s presence, and (3) signed by two persons who witnessed testator sign or affirm the will and witnessed each other sign
A. writing – paper hardcopy
B. signed by T – anyone at T’s direction while T present who signs T’s name, or a conservator ordered by the ct
C. two witnesses – have to know its T’s will and see each other sign and T sign or affirm it’s his will or signature
1) Interested witnesses – raise the rebuttable UI presumption, and have burden to rebut the presumption else are limited to the amount they would get by intestacy
a) exception: if there are two other valid witnesses, then the presumption doesn’t arise
2) Notary – can serve as second witness if signed the will, a stamp is not sufficient alone
D. exception: a will valid in place executed is automatically valid in CA
E. exception: Switched Signatures on Reciprocal Identical Wills – where there are reciprocal identical wills of married couple, but they mistakenly sign each other’s will, the court will probate the will signed by the deceased and make minor reformations because both wills are part of a single testamentary scheme
III. Substantial Compliance – where all four of the formal will functions are met, but the will does not strictly comply with a small requirement, the court may uphold the will if it can be shown testator intended it to be a will by clear and convincing evidence
A. witnesses sign on the wrong page
B. one witness and one notary
IV. Harmless Error (aka dispensing power) – the court can overlook witnessing requirement mistakes in where it can be shown by clear and convincing evidence that the testator intended the document to be their will
A. can’t dispense with requirement of testator’s signature
B. CA applies it only for defective witness problems
V. Holographic Will – are valid if (1) in testator’s handwriting (2) signed by the testator (3) with present testamentary intent (4) with material provisions written by the testator
A. testator’s handwriting – can’t be typed or form will
B. signed by testator – in their usual manner, or as best as can under the circumstances (no representatives)
C. present testamentary intent – they want this writing to operate as a valid will now, it’s not merely a promise
1) typed portions may be considered for testamentary intent only
D. material provisions written by testator – only provisions in testator’s handwriting are given effect
1) typed portions are ignored here
VI. Codicil – to be valid requires all the wills acts formalities, or exceptions, and trumps anything prior to it
A. Republication – a valid codicil re-executes a will at the time of the codicil
1) a prior invalid will is made valid if the codicil was valid
a) invalid formal will can be made effective by a valid holographic codicil to that will
b) invalid because of capacity or UI or etc can be made valid if codicil free from those effects
2) updates execution date of will, so any incorporation by reference documents that came after the will was executed are now subsumed in the will
CHALLENGING A WILL OR PROVISION
I. Standing – any party that would have a pecuinary gain if the will or provision was invalid (usually by intestacy)
A. constructive trust exception: some P may claim that T intended to write them into a will “but for” the wrong
II. No Contest Clause – says if a beneficiary contests the validity of the will and loose, they forfeit their gift.  Only applies to beneficiaries so testators often give small gift to them so they can apply the clause.
A. Probable Cause – if the beneficiary has probable cause to challenge, and loses, gift not forfeit
III. Capacity – a testator is presumed to have capacity to make a valid will unless it can be shown by preponderance that T didn’t (1) understand the nature of the act, (2) have a general understanding of the assets, or (3) knows the natural objects of its bounty
A. doesn’t understand nature of the act – that it’s a will to dispose of assets to beneficiaries
B. doesn’t have a general understanding of their assets – what owns and general worth
C. doesn’t recognize the natural object of bounty – who they are, and that they’re usual beneficiaries
D. Burden shifts – to supporter of the will to prove capacity by preponderance of evidence
E. How to show T had capacity: have T read or explain will to the witnesses or on videotape
F. EFFECT: entire will, or codicil, is invalid
IV. Insane Delusion – is a belief that (1) a rational person in T’s position would not believe in light of the evidence, that (2) causes T to dispose of property in a way would not have otherwise have done
A. Insane delusion – not merely a mistake (can’t challenge that), has to be a belief knowing the proof its false
B. dispose of property – the delusion must cause the disposition, if T would have disposed of it the same way even without the delusion, then test fails
C. EFFECT: clause giving to the D is invalid, unless circumstances require entire will invalid
V. Undue Influence – can be used to challenge a will, OR challenge its revocation, OR refusal to revoke
A. Factors for UI – (1) was the testator susceptible to UI, (2) did the influencer have opportunity, (3) did the influencer have disposition to influence, (4) did the influence case the T to dispose of property in a way would not have otherwise
1) was T susceptible – sick, old, needy, etc
2) opportunity – was D within distance and have time to do it
3) disposition – question of fact, must be close to coercion, mere asking for gifts is not sufficient
4) dispose – did T leave out natural objects of her bounty, and is there any other reason why T may have done so
B. Presumption of UI arises if (1) special relationship (2) suspicious circumstances, and (3) in CA, the beneficiary participated in the making of the will
1) special relationship – doctor patient/ attorney client/ close family/ sexual relationship/ etc
2) suspicious circumstances – question of fact, anything that suggests the will may be product of UI
3) burden shifts to influencer to rebut by preponderance of evidence
a) in CA can use the factors in reverse
b) in other jx, must show when to independent counsel
C. EFFECT: clause giving to the D is invalid, unless circumstances require entire will invalid
VI. Fraud in the Inducement - occurs when a (1) misrepresentation (2) with intent to deceive (3) to influence the testator’s disposition of assets (4) causes the testator to dispose in a manner would not otherwise have done
A. look for evidence of misrepresentations
B. hinges on whether the T would have disposed the same way anyway
C. EFFECT: clause giving to the D is invalid, unless circumstances require entire will invalid
VII. Fraud in the Execution – occurs when testator validates a will that has been unknowingly altered from testator’s will
TERMS OF THE WILL
I. Integration – any papers are part of will if (1) present and at the time will executed, and (2) intended to be included
A. intent – look for sign at the end, or stapled together, etc
II. Incorporation by Reference – any outside text is part of the will if (1) it is sufficiently identified (2) exists at the time of execution, and (3) intended to be part of the will
A. outside writing doesn’t have to be valid will, or be in T’s handwriting or witnessed, etc
B. Bequests in outside writings must exist the time of execution of the will (can’t make informal amendments)
C. CA Bequests in outside writings – no single bequest > 5K, and the total bequests cannot exceed 25K
D. Trusts – can be incorporated by reference (with exception of testamentary trusts b/c don’t exist yet)
III. Acts of Independent Significance – a bequest in a will that gives “whatever car I own” or “the contents of my safety deposit box” are valid even though it doesn’t particularize what the property is
A. has to be a non-testamentary act – this allows a will to be virtually amended after it is executed without meeting wills acts formalities
B. Trusts – can be modified or changed without wills act formalities
1) exception: testamentary trusts are created by the will, thus wills act formalities required
IV. Plain Meaning Rule – excludes extrinsic evidence to prove the meaning of terms in a will unless ambiguous 
A. ambiguous  = the terms of the will conflict, or nothing fits the description exactly, or to show personal usage by clear and convincing evidence
1) personal usage – show that the term used is what the testator always used to refer to X
2) Peeking – court may peek at extrinsic evidence to determine if there is ambiguity as to meaning
3) is the text reasonably susceptible to two or more interpretations, then admit the extrinsic evidence
B. Exceptions: extrinsic evidence is admissible to prove validity of the will
1) wills act formalities (such as signatures of witnesses, whether T had testamentary intent, etc)
2) will contests (UI, fraud, duress, capacity)
V. False Descriptions – may be stricken from a will if (1) the description does not exactly match any one thing, and (2) without the description it does match a thing
A. cant reform the will (no adding text, only crossing out)
VI. Scrivener’s Error (Reformation) – where the testator has relied on drafter that the will effects the testator’s intent but does not because of mistake of fact or law, the court may admit extrinsic evidence of testator’s intent
A. mistake relied on by T as to testamentary scheme of the will
B. also fraud, duress, UI, etc
1) not allowed in CA
DISTRIBUTION OF ASSETS UNDER A WILL
I. Anti-Lapse Statute – allows representation by the issue of a predeceased beneficiary who was either a relative of the testator or of testator’s spouse
A. predeceased – did not survive the 120 hours, or per will, or if slayer
B. relative of T or T’s spouse – doesn’t apply if the beneficiary is T’s spouse because can’t be your own relative
C. Exceptions:
1) Substitute Disposition – “to A, but if A pre-decease me, then to B” (overrides anti-lapse)
2) Contrary Intent – words of survivorship meet the test to override anti-lapse (thus lapses)
3) Class Gift – defeats anti-lapse if the T (1) expressly defines a class, (2) naturally defines a class, or (3) intended to create custom class
a) express – “to my children”
b) natural – “to A, B, and C” where A, B, and C are the only children of T
c) intentional class – T intended that if one named person pre-deceased, the others would take
i. if T made allocations to each named person, then didn’t intend they take as a class
D. Lapsing Gifts – all lapse into residue, including residue into residue
1) old commonlaw – no residue of the residue, it lapses into intestacy
VII. Ademption by Extinction – occurs if (1) specific property (2) is no longer in the estate (3) and testator had intent to extinguish gift
A. specific property – has to refer to exact specific property (“my” 100 shares of stock)
1) doesn’t apply to general bequests (100 shares of stock)
B. no longer in estate – change in substance (property liquidated or stolen or destroyed)
1) change in form – doesn’t adeem (100 shares splits into 200 shares)
C. intent to extinguish – question of fact based on circumstances
1) if T had no knowledge, or lacked mental capacity, or someone acting on T’s behalf then no intent
VIII. Ademption by Satisfaction – occurs if (1) a bequest in the will (2) is given to beneficiary during life, and (3) there is written evidence it was intended to satisfy the bequest
A. written evidence – only required if the gift satisfied is a general bequest
1) specific bequest doesn’t require a writing because it therefore adeems by extinction
IX. Abatement – when the estate has insufficient assets to cover its bequests, some gifts reduce to fulfill other gifts
A. add up the value of all the assets (virtually liquidate the property)
B. allocate first to specific and demonstrative gifts pro rata
C. allocate second to general bequests
D. allocate last to residue
X. Exoneration of Liens – not automatic under CA rules, default is beneficiary takes subject to the lien
A. old commonlaw rule – lien holders paid off with creditors
COMMON TERMS
I. Dead Hand Provisions – are enforceable unless illegal or violate public policy
A. not enforced: provisions that restrict spousal rights, creditors rights, encourage racism or illegal acts
B. Marriage Provisions – are permissible if they are reasonable (not a total restraint, or virtually total restraint; whether a marriage permitted by the terms is unlikely to occur)
1) relevant facts – devisee’s age, position in life, available spouses, time to comply, etc
2) can’t encourage divorce
3) can’t require the court to make subjective judgment calls (like, is wife Jewish?)
4) exception: can prohibit second or more marriages if the dominant purpose regards support, not prohibiting marriage
C. Wasteful Provisions – can’t require arbitrary destruction of assets
D. Trusts – may have dead hand provisions that are subject to same review (called Incentive Trusts)
II. Statement or Letter of T explaining their disposition (majority gives weight to it to rebut UI, Fraud, Duress, etc)
III. Attestation Clause – a witness statement that the witness saw the requirements met, saw T sign, that T was of sound mind, etc.  Not required, but good practice to get will admitted to probate because witness must usually testify unless:
A. Self proving affidavit – signed and notarized witness statement under oath that all requirements were met
IV. Living Will – a will that becomes active when testator becomes permanently disabled (i.e. life support)
A. can appoint a person to have durable power of attorney to decide if to pull the plug
V. Power of Appointment – T gives a named person, or the executor, power to dispose of property per the terms of the will, which could be at that person’s discretion
REVOCATION OF WILLS
I. Revoking a Will or Codicil – may be revoked by (1) a valid new will or codicil that expressly revokes or implicitly revokes by inconsistency, or (2) a physical act that destroys or defaces the document done in the T’s presence with T’s intent it be revoked thereby
A. the act must destroy, or deface (cancel out or write over the text of the will or the signature)
B. partial revocation – allowed in CA (can cross out parts and effectively amend the will)
C. note: must be an original or duplicate original, can’t be a copy of an original
1) but, destroying an original revokes all other originals and copies
D. note: revoking a codicil does not revoke the will, but revoking a will does revoke a codicil
E. note: once a will or codicil is revoked, it is revoked forever unless DDR or Revival
II. Rebuttable Presumption of Revocation – arises if (1) the instrument was in the T’s possession (2) and cannot be found after death
A. rebut by clear and convincing evidence – if met, can still probate a missing will if can prove its contents by witnesses or by a copy
1) rebut by facts such as person with intent to destroy had access to it before others after death of T
III. Dependant Relative Revocation – an instrument remains effective if (1) it was revoked (2) only to give effect to another instrument (3) which is ineffective to carry out the testator’s intent (4) due to a mistake of law or fact
A. revoked – it must be validly revoked, and this rule only saves the instrument that was conditionally revoked
B. only to give effect – T wouldn’t have revoked it if knew the new instrument was ineffective
C. which is ineffective – new instrument doesn’t have to be invalid, only that the testator’s intent has accidentally been thwarted because of mistake of law or fact
1) factual mistakes – where codicil removes A from will because T thinks A is deceased, but is incorrect
2) legal mistakes – interested witnesses signed new codicil, so can fall back on the original will
3) look at both instruments together to ascertain T’s intent
IV. Revival – in CA a testator can revive a prior instrument by (1) revoking the subsequent instrument (2) with the intent that the prior instrument be operative thereby


TRUST CREATION
I. Living Trust (revocable or irrevocable) – is created by (1) declaration or transfer (2) of the res (3) with intent it be held in trust (4) for the benefit of an ascertainable beneficiary
A. Declaration – used when settlor chooses to name himself as trustee
1) oral declaration must satisfy SOF is the res is real property
2) written declaration will satisfy the SOF
B. Transfer – requires manual delivery of the res if possible, otherwise can be constructive or symbolic
1) constructive delivery – means to access the property (key)
2) symbolic delivery – something that represents the property (deed)
C. Res – any presently existing property/interest that has been identified
1) presently existing – can’t be speculative, must be reasonably certain to exist
a) exception: UTATA allows trust to exist without res if it’s to be funded by pour over will
2) identified – have to identify the property to be held in the trust
a) can’t simply state the benefit to beneficiary (“200/mo to A” – from what?)
D. Intent – did the settlor intend a gift, or to create a trust
1) precatory language – is merely a suggestion or request of how donee should dispose of the property
a) “my wish” = precatory; “my desire” = mandatory
2) equitable charge – gift of property subject to the claim of another – not creating a trust
E. Ascertainable Beneficiary – at least one person or class that has standing to enforce the trust
1) Person – human being, not a dog or thing or organization
2) Class – upheld if the class is capable of delimitation “relatives” OK; “friends” not OK
F. Note – Trust Never Fails For Want Of A Trustee – court can appoint trustee where necessary
II. Testamentary Trust – is created by (1) valid will or codicil (2) devising the res (3) with intent it be held in trust (4) for the benefit of an ascertainable beneficiary
A. Valid will or codicil – if not valid, no trust created
B. Res – see above
C. Intent – see above
D. Ascertainable Beneficiary – see above
III. Charitable Trust – requires (1) res (2) intent, and (3) predominate charitable purpose:
A. res – see above
B. intent – see above 
C. charitable purpose – is it narrowly tailored to an approved purpose, and is it reasonably likely to further it?
1) poverty, religion, education, health, government, other community benefits
D. no rule against perpetuities
E. no ascertainable beneficiary – it is enforced by attorney general
IV. Honorary Trust – is an agreement to receive property at a donor’s request for the benefit of a nonhuman non-charitable purpose (dog, tombstone)
A. no breach of fiduciary duty, property simply reverts back to the estate
B. CA allows actual trusts for pets under statute
V. Constructive Trust – requires (1) fiduciary or confidential relationship (2) promise by the donee (3) transfer made in reliance on that promise (4) resulting in unjust enrichment to donee
A. also applicable for Oral transfers of land for trust that fails SOF
B. unclean hands may prevent constructive trust (donor transferred for fraudulent reasons)
C. requires the res be immediately transferred to the beneficiary
VI. Resulting Trust – where a trust fails, the res reverts back to the settlor (or estate)
VII. Secret Trust – where the will is silent regarding the terms of the trust, and appears only to gift outright to a person
A. if clear and convincing evidence can be shown that it was gifted for the benefit of another, then it is enforceable by constructive trust to use it for the benefit of that other
I. Semi-Secret Trust – if the will indicates the donee is to hold the property in trust, but does not include the terms of the trust such as beneficiary etc, then the trust fails, and a resulting trust imposed back to estate
CHALLENGES TO TRUST
II. Trust Requirements fail
A. Res
B. Ascertainable Beneficiary
C. Dry / Passive Trust – if trustee has no duties to perform, then the res passes immediately to the beneficiary
III. Gift – requires (1) intend to give outright (2) delivery, and (3) acceptance
A. intent to give – not a trust or a loan
B. delivery – manual if possible, if not then constructive or symbolic
C. accept delivery – presumed if the donee does not refuse or object to it
D. property – can be assignment of any future right to possibly receive income (lesser standard than trust)
IV. Merger – if trustee is also the sole beneficiary then equitable and legal titles merge, and trust dissolves
A. Beneficiaries – hold equitable title to the res
B. Trustee – holds legal title to the res
V. Rule Against Perpetuities
A. wait and see – if it’s possible the trust will not violate, then allow trust to continue and dissolve later
1) old commonlaw – if it’s possible trust will violate, then its void from inception
TYPES OF TRUSTS
I. Mandatory Trust – where the terms of the instrument require distribution as specified
A. must pay all income to the beneficiary
1) Exception: Uni-Trust allows a fixed % on fixed time table with remainder interest going to principal
B. beneficiary can sue for disbursements, thus creditor can sue for attachment
II. Discretionary Trust – where the terms of the instrument allow the trustee to decide how to distribute
A. Spray trust – trustee to distribute income among group in such amounts as trustee determines
B. Sprinkle trust – trustee may accumulate income and add to principal
C. note: ignore terms such as “absolute discretion” because still has fiduciary duty
D. beneficiary can’t sue for disbursements, thus creditor cannot attach
III. Support trust – trustee is to make distributions as necessary to maintain beneficiary’s standard of living
A. usually a hybrid because distributions may be mandatory, but amount may be discretionary
B. trustee has duty to inquire into finances of the beneficiary
C. beneficiary can sue only for support, thus only creditors who provide necessaries can attach
IV. Spendthrift Trust – is any of the above trusts with a provision that neither beneficiary nor creditors can transfer interest in the trust (must disable both voluntary or involuntary or it doesn’t provide protection)
A. beneficiary can sue depending on which type of trust it is (mandatory/discretionary/support)
B. creditors cannot attach, except:
1) spouse or child support
2) tort victims where the tort was also a felony
3) taxes
4) providers of necessities
C. Self-settled spendthrift trusts – are living trusts where the settlor has named himself as beneficiary, but has inserted spendthrift provision to shield his assets from his own creditors
1) not allowed in CA
V. Protective trust – is a mandatory trust that converts to a discretionary trust if creditors try to attach it
A. used in England because spendthrift trusts not allowed there
B. beneficiary can sue for disbursements as long as its mandatory, but once creditor attaches, neither can
VI. Creditors – can attach the interest of a trust to the same extent the debtor can
A. Note: revocable trusts corpus can be reached if the debtor is the settlor
1) even after death of settlor if other property has been exhausted
B. State Creditor – when applying for benefits, the state will count mandatory trusts as income, but will not count discretionary trusts
1) State has the right to reimbursement the same as other creditors, plus:
a) Spendthrift Provisions – are not enforceable against the state b/c provider of necessaries
TERMINATION AND MODIFICATION OF TRUSTS
I. Termination – 
A. If revocable trust – anytime the settlor manifests intent to revoke, or per the terms of the instrument
B. If Irrevocable trust and settlor alive – by agreement of settlor and all beneficiaries
C. If Irrevocable trust and settlor dead – by agreement of all beneficiaries, and no material purpose remains
1) no material purpose remains – what was testator’s intent 
a) spendthrift, support trusts can never be terminated because they are to prevent squander, or provide support for life, thus material purpose remains
II. Modification – 
A. If revocable trust – anytime the settlor manifests intent to modify, or per the terms of the instrument
B. If Irrevocable trust and settlor alive – by agreement of settlor and all beneficiaries
C. If Irrevocable trust and settlor dead – by agreement of all beneficiaries, and unforeseen circumstances that defeat or impair the purpose of the trust
1) defeat or impair – cannot be merely a gain in advantage to beneficiaries
2) equitable deviation – some jx allow the court to modify to further material objectives (not CA)
III. Cy Pres – allows modification of charitable trust if (1) trust had a charitable purpose (2) becomes illegal or impracticable, and (3) settlor manifested a general charitable intent
A. had a charitable purpose – see charitable trust rule
B. illegal or impracticable (or impossible) – change in fact or law that causes frustration of purpose
1) better use for the money elsewhere is not sufficient reason, has to diminish the benefit
a) hospital not needed anymore
C. general charitable intent – did settlor just want to do charity, or was there a specific charitable motive
IV. Trust Protectors – are persons appointed by the settlor with the powers such as to replace trustees, modify terms of the trust, review for breach of fiduciary duty
FIDUCIARY DUTY
I. Exculpatory Clause – shield trustee from liability for negligence
A. not a shield from intent and recklessness
B. enforceable unless product of overreaching
C. presumption of abuse applies if drafter and trustee are the same person
1) burden on drafter/trustee to show no abuse, else the term is stuck from the trust/will
II. Duty of Loyalty
A. Self Dealing – is a per se violation with no further inquiry unless authorized by settlor, or all beneficiaries consent after complete disclosure
1) no further inquiry – doesn’t matter if dealt in good faith and trust benefited
2) settlor or beneficiary consent – still requires review for good faith and fair dealing
3) note: trustee can pay itself a reasonable fee
B. Conflict of Interest – requires further inquiry to determine if good faith and fair dealing
1) trustee is also a beneficiary
III. Duty of Care 
A. Prudent Investor Rule (UPIA & CA) – trustee has duty to make reasonable investments by considering the entire trust as a whole
1) the beneficiaries needs: income vs. principal / old vs. young / their resources
2) risk & return objectives: growth vs. security / balance of risky to safe
3) duty to diversify – have to diversify unless special circumstances:
a) asset has a special meaning to the family
b) expressly waived – still have to diversify if prudent to do so
c) directed to retain the asset (may need to petition the court for instructions)
B. Delegation (UPIA & CA) – trustee can delegate duties if reasonable in (1) selecting, (2) monitoring, and (3) instructing the agent
1) if met, fiduciary trustee not liable for agent mistakes (but agent has a regular duty of care)
2) old commonlaw – trustee can only delegate administrative functions
C. Duty of Impartiality – trustee has to be impartial among beneficiaries by reallocating or replacement, unless authorized by the will to favor one over the other
1) reallocate – overproducing assets profits can be allocated partly to principal and partly to income
a) if trustee is a beneficiary can’t reallocate because conflict of interest
i. but can choose to convert to uni-trust option
2) replace – under producing assets can be sold and replaced with better ones
3) exception: can be overridden by the terms of the trust / testator’s intent – if says to favor income beneficiary over remainder beneficiaries, then can do so
IV. Duty of Accounting – trustee must keep copious records
A. Testamentary Trust – provide accounting to beneficiaries directly
B. Other Trusts – provide accounting to beneficiaries and court
V. Co-Trustees – act as a unanimous group, each is liable for the breaches of the others
