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Ratings:

Every Fall information from Nielsen is updated.

114.5 million television households (every household who has a TV no matter how many TVs in the house)

Overnight nationals – primetime 8pm to 11pm.  Data is recorded and get it next day.
National Peoplemeter: Nielson family – each person has a number associate to them and has all demos to that person.  You press that #1 button when you watch TV.  If you have a guest, you plug in their info.
Rating – percentage of total available.

36 people in class.  If 10 watching, rating is 3.6.

If of 36, if only 20 are watching TV.  Share is of those 20, how many of you are watching the show.  

When you are reaching less than 7 or 8 million people, gets tough to make money.

Major networks: NBC, ABC, CBS, FOX, CW

O& O’s – owned and operated 

Stations network (NBC) own and operate.

Affiliates – smaller markets where there are stations, who are independently owned and affiliated with one of the networks.

Station groups - ??

O&O’s and Affiliates together make up networks ability to get their signal out.

Underlying concept of free TV – ad supported.
Network program for O&O’s and affiliates during certain parts of the day – like primetime, morning shows, some networks have soap operas, ABC (have to show the View), 
At 8 am gets overnights snapshot, at 1pm PCT get official rating.
In smaller markets, you relied on diaries for ratings.  What has since happened, top 30-40, have Local Peoplemeters as well.  ???Confirm this.  FIND OUT.
There are Local Peoplemeters to determine how individual DMAs are doing.  Then there is the national peoplemeters.

Metered Markets

Early in the morning: Tells you only how many are watching or not.  Didn’t know any demographics.???
Local People Meter Markets
These finally provided demographical data.

FIND OUT MORE

The Sweeps Books

Sweeps will be doing away with them (because of inaccuracies) when more and more local markets get Local People Meters.

CONFIRM ABOVE…

Hours: Network Supported

8-11
7-9(11)

5:30 – 6 (news)

Local stations have to program when networks do not supply.

Syndicated programming

1) First Run - Produced specifically to be sold in syndication – sold on a market by market basis.  Sales people are out there and see what local station will take the show.
Ellen is a syndicated show first run – could be on different stations in different markets.  But many times the syndication sales people will go to NBC and get all of their O&O’s to buy Ellen, which covers major markets.  90% of country is good.  65% is not.

Sold in a couple different ways:


1) Cash – you want Ellen show, you need to pay 200K per episode you air and the station can sell ads during the ad slots.  (Station retains the ad units – about 22 ad slots)
2) Pure barter – syndicator retains some ad units and station retains ad units.  Syndicator hope to go out and get national advertiser to fill in their slots.
3) Split between cash and barter
2) Off Network

Show that is running in primetime.  Once we get to 60 original episodes, they go out and syndicate them on a strip basis (five days a week.)  These are older episodes.

Two kinds of Off Network syndication deals:

1) Free TV

2) Cable

Sex in the City – HBO syndicated in on Channel 5 on free tv and also TBS on cable.  Dual windows that are operating simultaneously.  Not necessarily competing.

News makes the most money for local stations.  They care a lot about that 10-11pm network slot to get the most people watching to then continue to watch their news.
Most ads during primetime are national ads.

DVRs

From national people meter, it notes whether someone has DVR.

Live – watching in a linear fasion

Non-linear form of distribution  – DVR, VOD, Streaming on Internet, FVOD, SVOD (subscription video on demand), itunes, 

If you watch a show before 2am of the day it aired – then considered LIVE + Same Day
Live + 1, Live + 2, etc.

American Idol v. Lost on DRV playback.

Commercial Ratings

Program rating – includes both program minute and commercial minute rating

DVR – knows when people skips through commercials.

Live plus 3 is the standard

Advertisers look at the commercial ratings

VOD enabled homes – big increase
TAMI

Total Audience Measure Index

Analog signal – need a antenna

Digital 

MSO

Most people get their cable through TW or Comcast – 

------------------

Networks – broadcasters/cablecasters

Studios (suppliers) – ABC studios, Fox ts, Sony television, 

Production companies – Endemol, BBC, FMNA, 19 Ent.
Smaller production companies provide shows for cable

Studios have distribution arm – syndicating, foreign, ancillary sales (DVD, books, t-shirts, format of the show)

Network purchasing show from studio.

Network pays studio a license fee to be exclusive broadcaster of show.  (until studio can syndicate)
The license fee that is paid is only a percentage of cost to produce show.

Average cost for half hour show: 1.2 – 1.3 million per episode
Average network license fee is 700K
There is a gap – studio, deficit financing

Until you get a show that can be syndicated off network, the studio is building up deficits.  It’s a gamble for studio – what if show is canceled after one year.
Foreign won’t infringe on exclusive for network so studios will be able to get back some money foreign right away.  The real money of syndication won’t kick in until later.

Ancillary rights – Trade off – Network will give right of studio to put show on DVDs, but Network wants to stream episodes online.  Network wants percentage of iTunes sales.  (But Studio gets all of DVD money.)
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Network broadcast
Basic Cable

Pay or Subscription based TV

Syndication

Friday Night Lights – DirecTV Deal (Dual Window), DTV would have right to premiere a season firsts, then right after that, they air on network.

Basic Cable – pay a certain amount to get additional channels, usually done in a package deal.

Syndication – local stations

Domestic Dist – sell in cable

International Dist – 

Networks

NBC

ABC

CBS

FOX

CW

HBO

SHOWTIME
FX

USA

All of these entities buy scripted programming.

Studio (main suppliers of programming below)
Universal (UMS)

ABC Studios

Fox TV Studios

CBS prod.

Sony Pictures TV

Warner Bros TV

HBO Productions (HBO)
Studios are the OWNER or LANDLORD

Network is the BUYER or RENTER.

Studios are LICENSORS.  Networks are LICENSEES.

Studio (owner) controls distribution and copyright.
In order for Studio to have something to pitch to network:

At studios:

Writers – some have term/overall deal or a one off script

If you go to UMS (NBC), they generally develop for NBC.  So if your script doesn’t work for NBC, then it might not go elsewhere.  While WB and Sony pitches script to all the networks. 

So it can limit your success depending on which studio you go to with your script.

Network wants to buy script for series from Studio then they enter into License Fee Negotiation.
There is an issue of selling something to yourself.  NBC Studios to NBC.
Imputed LFs – what the writers (FIND OUT??)

LF – 3rd party

1) script fee

Studio will pay 100K to script for script.  Studios wants to recoup as much of it as possible from network.

First thing you want to find out is the QUOTE of the writer.  Writer’s agent tries to have writer not get paid less but probably gets paid more.  You want to confirm quote from previous deals – also did the script get picked up, what happened to it.  If nothing happen to the script, then you try to get the same amount that was paid on previous deal.  If there was some form of success (it went to pilot), then you might go from 40K to 42.5K (generally go up in 2,500 increments.)

There is a gap between what network will pay and what studio paid for script.  

If there is a premium on the script (bidding wars between networks) then studio will get more.  (most a network will paid is 60K) 
2) pilot – LF
negotiate a license fee for the pilot
comedy or drama

Comedy – 1mil or 1.2

Drama – 2 – 2.1mil

3) Series

LF:

Comedies – 675-800K

Drama – 1mil to 1.3mil

4) Term of the Deal

How long does network has this show for?

Used to be 4 – 41/2 years

Then ER negotiation came along.  After 4 years, studio got network to go from around 2mil to go much higher.  Highway robbery.  Networks didn’t want to get caught at the peak of the show’s success, generally at 4 years, and have to overpay.  So NBC and others did:

Extended Term Deals –

Network agrees to pay more upfront but want a longer term on the backside.  So instead of 4-4/12 year term, network wanted 8 – 8/12 years for comedy and 6-61/2 years for dramas.

Theory behind this:

Most show have a bell curve of success.  Peak is 4 – 4/1/2 for drama and 6 – 61/2 years for comedy.  So when renegotiation occurs, there will be a more fair representation of where the show’s success is at.  If show is still on an upswing, then at least network is willing to pay more LF based on tangible success.

At 4 -41/2 year mark, Deficit Recoupment – network will go back and repay deficit to studio for every episode produced so far.  Deficit Recoupment is prenegotiated so it may not be the whole deficit if the show got more expensive to produce later on.
LF is never going to cover production costs.

2 Bites

How many bites does a network have at a project to pick it up?

If network does not do anything during those 2 bites, then rights revert back to studio.
Studio might want to be released early (after first bite but before 2nd bite) to sell to another network but original network might want money (script fee) back and passive royalty fee.

TYPICAL SCRIPT DEV CYCLE

July – as late as Oct  -- studios selling scripts to networks.  Networks are buying studio pitches.  Then script is written and rewritten.  

Rarely is a pilot script written on spec.  Usually, writer and studio exec pitch to network.  

Nov to Dec – Final scripts are delivered.  

Jan – drama pilots are ordered.

Feb – comedies are ordered as well.

(Networks need slots.  NBC has no slot for comedy so wouldn’t order scripts for comedies right now.)

Feb – April – Pilot production (where The TV Set opened)
May – Fall schedule is announced in NY – UPFRONT MARKET.  

Traditionally, Upfront is a dog and pony show for Madison Ave. and networks present new shows and cast members and try to get advertisers interested in advertising on their shows.  Upfront – advertisers committing money upfront.  Premiere cost – network set CMP rate.  Make good if didn’t deliver.
Networks don’t sell all of them, holds back some for SCATTER MARKET.  Scatter market are available for weeks or months in advance.
Some networks have continued with this upfront tradition and some scaled back.

First bite for network is Fall and second is mid-season launch.  (if you start a show in midseason, that’s why you have the ½ year cushion for the LF term.

Question – when are series picked up???

Overall Term Deals

Not as often made.

If you like a writer, you pay them 500K (or some amount) for a year exclusive 

· a year or more (term)
· exclusive development 

· own everything (that’s what studio cares about is owning content) 

· Fees recoupable against guarantee

During this economy, studio might pay 150K or 200K and then additions along the way.  If a script is sold to network, pilot picked up – bonuses each time.
Staff writers – make overall deal so you own their development outside the show.

Their staff writing fee on established show is against the overall fee. 

Then studio owns the staff writer’s new ideas for new shows.

So if will and grace writer make 2mil on show then you offer them 2.25 on term deal (so studio owns their new work for new shows.)

Writer Deal

How much for the pilot script?  Pay percentages along the way.
As long as writer gets sole writer credit, then writer is locked for rendering services on the pilot.  Negotiate fee for pilot services.  On all these fees, you look for the person’s quote.  (if pilot was not picked up, you generally keep quote the same, but up quote if pilot was picked up and/or picked up for series.)

Writer gets bonus when Series Sale bonus.  If pilot is picked up for series.  Bonus reduced prorated down from 12 episodes (13 including pilot).  If under 6, no bonus.  

100/5 (100 over 5)

Royalty paid on first airing then get 100 of royalty during next 5 reruns.  So they end up getting royalty fee twice.

Series creator writer is generally locked to series for a year or 2.  

Most writers will negotiate a consulting fee (10K to 12.5) for as many years as they were writer on show.

Exclusivity in TV.  They can develop another project, typically in second year of 2 year deal.

Negotiate credits.

Negotiate reversion.  Whatever WGA says.
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As a business affairs person, you first make a deal with a casting director and associate.

Studio as the owner is entering into the deal with all of these people.

Direct Offer to an actor – not testing or audition, it is an offer

This is NOT the norm.  99% are test option:
Test Option Phase

2 Types of Test:

Test for Studio:

Test for Network: 

First phase is casting director tests a lot of people.  CD likes say 10 actors.  

Business affairs makes test option deals for those 10 people.  (first step is find out quotes and you confirm them.)  At this phase, business affairs needs to worry about-- what you will pay them if they get part, credit, exclusivity, positioning.  But nothing needs to be signed.  Really it’s about agreement on the $$$.

It can get crazy with all of these test option deals (10 per role)

But when actor is sent to the network – YOU NEED A SIGNED DEAL.

This is all about leverage.  If no signed deal, then network loses leverage if network likes the actor.

Actors go through studio test.  Then filtered down to those who test for network.
A lot of artists have loan out company. Their services are “loaned out” by company.  You enter deal with their company for practical purposes.  It’s for tax purposes.

As a production company, you like it because you lower your budget because you don’t have to deal with taxes (the loan out company has to)
When is Test date: approximately (you may shift the date) 

Pilot Option Date: how long from the time actor does the test until you have to pick him up.  You try to get 5 business days.  80-85% of time, network makes decision in the room.

(first, actor could be picked up for pilot, then actor could be picked up for series.)

Once you pick them up for pilot option: Pay or play, you either get their services and pay them, or if you decide not to use their services, then you still have to pay.

Used to be that what you pay them for pilot (60K), first year of series would be half (30K)

Double fee came into play because you were getting 2 bites for them, holding them for a long time.

First bite: June 30
Second bite: Dec 31st -midseason
But this has changed: 

Pay 30K for pilot which gets me through first bite (pay 60K if show airs.)

If they extend through 2nd bite (there is option) and then pay them the second 30K for mid season pick up.

If pilot airs – actor will be paid 60K (second 30K).  Some networks will not pay second 30K if show airs during first bite and they don’t extend to second bite.
Actor still gets 60K if shows airs, but network can save money by not paying full 60K for all actors since so many pilots fail.

30K – includes 1K (29K plus 1K) is for enhanced materials – supersized episodes or using material in another way.

6-61/2 years of option – if show successful, you will renegotiate before this time.

What is your guarantee to these actors?

Guarantee: 

All episdoses produced with a minimum of X

Engaged as 7/13 (7 out of 13 episodes) – fractional players.

Engaged as 10/13 (10 out of 13 episodes) – 

These are monetary guarantees.  (not a guarantee to actually be used/onscreen.)
Saves cost if you don’t put actors in every episode.  May not creatively work to have all actors in the show.  Creative people will tell business affairs what they think.

Paragraph 8: 
Exclusivity

With network, you try to get the broadest exclusivity – all forms of TV.  Why?:
- Prevent over exposure 

- timing

- no competition 

- protect from themselves

You would make exceptions – like going on a talk show, news programs, guest spots on a movie of a week, awards shows.
What about features – 

You want actors happy so you try to work out the schedule.  If feature does well, helps your tv show.

In contract language, you allow them to do a feature but cannot usurp tv show.

You want exclusivity on commercial.  By SAG, if you pay enough to actor per episode then you buy exclusivity for commercials.  You might give them out for national commercial but you want to prevent overexposure.

Billing 
Screen credit
You may say no position – it will Alpha.  (alphabetical order)

Or you can say what position they are in.

Credits can take a long time to negotiate.  If big star, then easy to say who is first billing.

Laverne and Shirley provision – if you have 2 stars.  You put them bottom left and top right and alternate names every episode.

Paid ads – negotiating paid advertising are used.  

Photo and likeness approval

Relocation – let’s say you shoot show in Canada.
Back end participation.

Inducement letter – if my loan out company dissolves, then you can treat this agreement as with me.  (Prevents actor from dissolving loan out company to get out of deal.)
BATNA – best backup  QUESTION 
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Fixed Compensation – it is going to happen as long as everything goes as planned

Pilot Fee

Series Episodic Fee

Royalties

Contingent Compensation

Backend Participation (key)
Ratings Bonus (key)
Series Sales Bonus (only get it if you get a pickup)
Backend Participation

Net points – Studio gives it out because they are the owner.
Network (licensor)

Ad revenue (never goes to the studio)

Ancillary Avenues for revenue for Studio

DVD sales

Product Integration

Syndication/Cable  (2 windows)

EST (Electronic Sell-thru) Itunes

Merchandising

License Fee (paid by the network)

Foreign sales (negative)

Format sales

Music/soundtrack

Revenue and profits, based on a formula, share some of those profits.

No accountant principles; just based on a definition.

Artists are going to get some percentage of revenue that comes in from list above.

NET PROFIT DEFINITION

Deduct DISTRIBUTION FEES (to pay for infrastructure expenses)

Why are there distribution fees:

International Sales division – makes the foreign sales

Domestic sales division

Syndication division – makes the market by market sales

Merchandising 

Division selling formats

US network (fee of license fee for first sale to network will not count) QUESTION
Domestic merchandising

Foreign merchandising

Worldwide pay and cable TV

DVD

Distribution Fees are essentially made up to cover business costs.

Deduct DISTRIBUTION EXPENSES

(Expenses are hard costs)

Out-of-pocket advertising, promotion and distribution EXPENSES.

Expenses that are related to distribution.  Including residuals and taxes.

4. Deduct the development cost of the pilot (generally the cost of script). (overall term deal with creator/studio could deduct those development costs for other things the creator is working on. Generally though you can’t deduct a whole overall deal)
Deduct production costs of pilot

Production costs for series

Overhead fee of 15% (on production costs for pilot and production costs for series)  That 15% generates a lot of money on the books.  So it will take a lot of money with other revenue to get profits to artists.
License Fee is not equaling the Production Cost.  Studio is deficiting.  

Until we reach that point where network (generally at year 5) where the network will help pay back deficits.  (it’s a fixed amount so it may not be the whole production costs.  ASK ABOUT THIS) QUESTION
Deduct INTEREST

2% over prime, typically.

The whole time studio is carrying negative balance, they are charging interest. (interest on the deficit; the money you had to float.)  Probably by year 5 when network pays back, then interests charges start to reduce.

Back during VHS, it was so expensive to produce these tapes that studio is only going to put in 20% into revenue for net profits.  
Now that DVDs are less expensive, studios are still just putting in 20%.  No evolution.  Weird area on the video devices.

If studio outsources production/distribution of home video (and studio gets royalty from outsourcing company), then studio puts in what they get into pot (if they get a $1 per DVD sale, then they put in $1)

But studio distributes home video themselves, then they will put it in 20% into pot.

When EST came onto the scene, what hole do we put this into.  Studio wanted to put it into Home Video category and accounted in the same way.
Fox TV Studio (studio) producing for ABC (network)  

Arms Length Negotiation.

The studio is not going to accept anything less than it thinks it deserves at the end of the term.  They can go to another network.

Until mid-1980’s, there were rules with network owning shows.  But when that went away – led to:
Vertical Integration 

UMS – NBC

ABCS – ABC

CBSP – CBS

The problem arises with the negotiation between the studio and the network.  If network is not paying fair market value, it becomes impactful for backend participants.  Argument that interest not paid property among other things.  They were sued.

FOXTV studios make a cable sale FX

Same company.  Fox TV studio could sell it for less than market value.

Litigation arose:

Windancer suit for Home Improvement

Networks then got savvy and added in backend participation and get participants to agree to upfront on how it will work ??? FIND OUT MORE/QUESTION
Network put in arbitration provisions: Can’t suit in state court, have to go through arbitrator.  Court can make network look big and evil and preying on poor little creators.

Imputed License Fees – lays it out what the payments will be for drama and comedy.  Essentially no secret as to the money that will come in. 

AGENCY

Under state law, told how much they can charge for representation.  10%

10% commission – against the fees they earn.

Package commission – if a studio will recognize a package to the agency.  

Full package – 3/3/10 formula

First 3 – 3% of the License Fee paid by the network for each episode of the show .  If 600K license, agency will get 3% o that for every episode is produced.  Paid on broadcast (not production.)  Fee increases by 4% year to year (goes up 4% at second year), not based on any renegotiation by studio and network.  When network goes back and pays back deficits those amounts do not count.  QUESTION: ASK BECAUSE HE IS SAYING PERCENTAGE STAYS THE SAME.
2nd 3% - same as above – deferred and paid out of net profits.  (QUESTION: Agency will generally follow their client’s definition)  Same number as above but agency is deferring the amount.
10% - of the backend.  Same definition as their best client.  Agency gets paid first -- Agency commission COMES OFF THE TOP.  So other participants get reduced based on agency getting paid off the top.  QUESTION.
If agency get any part of a package commission then client does NOT have pay 10% to agency.  (because it will be double dipping)

If all that is left is negotiating the package commission, then Straus thinks the agency has a conflict of interest because they could kill deal for clients.
Agency could accept HALF PACKAGE 1.5/1.5/5

If another agency gets involved, studio will say to agencies to work it out.  The agencies can agree to SPLIT PACKAGE.  The agencies will split the package commission.

Adjusted Gross Receipts (AGR) – Best definition you can get in TV.  NO distribution fees.  Overhead fee is reduced – typically down to 10% or -- even 7.5% with big talent.
Modified Gross Receipts (MAGR) – (second best definition) – TV distribution fees are capped at X% (typically 20, could go as low as 15 or 10%)  So domestic syndication will go from 35% to 20 or 15 or 10.  Overhead charge is reduced to 12% or 10%

Net Profits – worst formula (full fees, full overhead are being charge)
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15% reducable on a dollar-for-dollar basis by all 3rd parties to 10%

NET – full distribution fees, overhead cost.  Maximum you give out is 50% (studio is more likely to give out more to participant than with MAGR or AGR.)

MAGR – cap tv distribution fees (10/15/20), overhead may or may not be reduced (20/15/10).  Studio will give less than net.  Don’t want to give out more than 35%.

AGR – no distribution fees, OH reduced.  You give out no more than 25%.

When studio is negotiating, you need to be aware of how many points you are giving out and leaving room for others.

Most definitions are MAGR.

You typically give 25% MAGR for creator of show. (and what if agency gets 10% packaging fee)  You have to do reducability for other parties.

25% reducable on a dollar-for-dollar basis by all 3rd parties to 15%

Director will get 2.5%. (MAGR)

Big actor will get points.

You might have to give out production company.

Generally, studio will just reduce by number.  Creator gets 25%.  If director gets 2.5% then creator will go down to 22.5%

Packager gets paid off the top.  But studio still thinks about that 10% when giving out all the points.

Engage a writer and then they flail out.  So you do a vesting schedule to give them points as they come along on the show.  (FIND OUT MORE) 
SAMPLE BACK END EXAM QUESTION:
Steve Jones – EP/Creator
35% of MAGR reducible 25%

He is reduced (minus 2.5 and 2.5) to 30% 

Sam Simons – Host

2.5%

LMN Station Group (syndication)

2.5%

All of the definitions are the same.

When we calculated profit participation we don’t deduct for any other participation paid to other 2.

Gross Receipts

Foreign – 3,550,000

U.S. Network – 16,500,000

Format Sales – 1,750,000

Domestic syndication – 25,000,000

Total = 46,800,000

This is our revenue income

Now we look at costs/deductions:

Distribution

Fees – 4,895,000
Advertising and publicity – 1,000,000

Taxes, Licenses, Insurance totaling 288,000

Residuals – 3,250,000

Prints – 125,000

Dubbing costs – 175,000

Transportation – 15,000

Miscellaneous – 250,000

Total = 9,998,000

Except for distribution fees, the rest are distribution expenses.

Production Costs

Production costs – 16,500,000

Overhead costs – 2,475,000

Interest – 1.512,000

Total = 20,487,000

Gross receipts (46,800,000) minus Distribution costs (9,998,000) minus Production Costs (20,487,000 = 16,315,000 is the pool
Steve Jones = 4,894,500
Sam = 407,875

LMN = 407,875

If AGR definition:

Distribution fees would not count. (4,895,00 would be added back in.)

You may not give backend to actor.  But if you uses actor’s likeness for show, they can get merchandising money (essentially form a separate pot)

A Dwight bobble-head from The Office.

If you were use character with another character, Dwight gets reduced.  Reduced by 2.5%.  You never drop below 2.5%.  So if 10 characters on mug, all get 2.5%

Net merchandising proceeds

Less 50% for distribution fees, costs and expenses (but agree no other amount).  So just take off that flat 50%.

NBC won’t do table read until all participants with backend deals have closed deals.

Loan out Contract.  Inside it is Exhibit A – agreement with the talent.

Spin-offs

Planted – deliberately put a character into a show just for the purpose of spinning them off to another show.  (episode or 2 usually)
Generic Spin off – based on character that was generally there from the start.

Representatives and warranties – writers wrote script and then told NBC they used characters from something they did for WB (which of course owns it)

FCC – if writer gets call from Coke and says I’ll give you Coke for life if you put Coke in show.  Need to disclose to the public. 507/508 violation.

Turn in next week to agent:

Studio – initial offer
Know bottom line

BATANA

Agent – wish list (counter)  Should end up being your counter.

Know Bottom line

Use term sheet, a chart

Track how you go back and forth on the negotiation.

Raffe
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REALITY TV

Game Shows: Jeopardy, Wheel of Fortune

Generally syndicated, sold on market by market basis.

Competition Shows: Hell’s Kitchen, American Idol, Amazing Race, Top Chef, Apprentice, Project Runway
New Mags: TMZ, Extra, ET.  Syndicated.

Clip Shows: America’s Funniest Home Videos.  

Docu-Soap: Girls Next Door, The Hills, Cribs

Hidden Camera: Howie Do It, Scare Tactics
Talk Show: Ellen, Oprah

Court: Judge Judy.  Syndicated.
Look at the Apprentice:

Mark Burnett – Donald

Little companies don’t have the structure to produce the reality shows and cover deficits.
With reality shows, viewers do know want to watch it again once they know the winner.  Competition reality shows have very little value off-network.  So production companies can’t make their money back.

So networks were willing to cover the whole license fee for cheaper programming – exchange for some ownership.

LF = production costs

Ownership = Have some stake

This ownership piece can be from network getting 50% of backend or network owns show and pays backend to production company.

In making a deal with a big production company with worldwide distribution, network generally can’t get distribution rights.

Off-network sale will generally be cable.  Will generally be repurposed between original air on network and the next episode on network.  On cable, they will push/advertise to watch the original airing on network.
Fear Factor is a rare show that could be syndicated 5 days a week.

Or another sale would be a pure cable sale to Reality Channel or game show on Game Show Network.

Another big deal point is TERM.

In scripted world, there is a limited term of deal.  For getting extended term deal, network got it by paying more upfront.
For reality it is:

PERPETUAL TERM

If network is paying 100% of production cost, then network feels they should keep ordering it until I don’t want it anymore.

Options typically work: 

Rolling options: upon delivery of cycle, Straus will have nine months to pick up again.  9 months will not always be at the same time because last episode of cycle might be delivered at different time.  

Some companies want 6 months instead of 9 month period for network to make a decision.

OR if you ordered it on June 1 and delivered September 1, some companies put parameters – the lesser than – 9 months or 12 months from when network picked up show.

New Media/Digital

Networks WANT streaming rights.

They generate money by playing PRE-ROLLS.  You are forced to watch a commercial (30 seconds) before watching show.

Other types of rights you want are mobile rights – transmit broadcast on mobile device.

Or itunes.  Electronic sell through.  Networks to put it in the profit pot (after taking out costs.)

Product Integration

Amazing Race – Travelocity

2 types of integration:

1) Team that wins – gets trip from Travelocity

2) Team has to find a Travelocity gnome and interaction with the gnome.
Production Integration – if national advertiser, network generally will require for cash for product integration as well as an ad buy.
Non-national advertisers will generally not be asked to do ad buy but need to pay cash for integration.

Companies like 24 hour fitness in Biggest Losers pay money for product integration.

Other companies, if you’ll give us ten exercise machines we won’t guarantee you visuals but will have contestants organically using them (and logo will probably be shown.)  called a TRADE-OUT deal.  No cash being exchanged.  Company gives products in exchange for maybe show to use them in show (no guarantee).  
Merchandising: board games are big.  Or Donald Trump Sale.

5% down to 2.5%

Show “Heroes”: actions figures

Straus says that with some new shows (with this economy), NBC is not paying all LF for reality show and asking the studio to deficit.

Can really make it back with cable repurpose.  Maybe make up money in foreign sales.  But very hard.

Network is keeping their share of production integration but studio can in first priority recoup the deficits from product integration – then they share it with network.
Network says first 2 seasons we don’t pay full LC.  But will at third season.

Network gets 4 runs and can assign those 3 after original one to affiliated cable networks.  But Network gives up those rights if they don’t pay full LF; otherwise, studio can’t make some deficit money back by cable repurpose. 

Straus argues that network gets revenue from merchandise that FLOWS from the NBC airing.  
If network is LAUNCHING a reality show for first time network will absolutely want to participate in all revenue, including foreign and format sales…Also, if network revitalizes dormant format, then network wants to participate in all revenues (format, etc)

If network instigated all this success then they should participate.

Theme park 
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With larger law firm, you can tell when studio is bullshitting because you can look at other deals you’ve done.

Also, lawyer and studio are negotiating all the time.  So you don’t want to bullshit because going forward you can’t trust.
Negotiation exercise – studio and lawyer guests

First thing – studio guy calls lawyer for quote.

Studio would also CONFIRM the quote at WB.

Overall deal – charge off on an overall deal is low; done to ensure that studio never had to pay more than the 2mil overall deal.  You already have the overall which gets you the exclusivity.  Premium is built into overall deal not the price for pilot.

If one off pilot script, studio has to pay premiere??? price for exclusivity to be in first position to move forward with that pilot script. 

Lawyer – talk with agent about market for the writer.  Wide range of what writers can get.  You are setting a price for the future so you want to be careful.
Don’t want to lowball or highball.  Might kill deal.

Lawyer knows he will be reduced so you want to try to get floor up from 7.5 to 10%

Need to know beforehand what you want and strategy
If beginning of development season or near the end.  What is better?  QUESTION
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MUSIC GUEST

Put it to the forefront of your mind.  Otherwise, it might sneak up on you at the end.

Music publishing --- composition --- music/lyrics ---synch license 
Synch license – right to marry the composition to a visual work.  Synchronizing the composition to the visual.  License granted by the music publisher.

Right to publicly perform the music – performance or display at a public place, go beyond your circle of family and friends.  Webcast, streaming are all public performance.  Question.
First question:

How are we going to fill our production with music?

Do we want it composed?

Or are we looking are recognizable music?  Or combination?

No eight bar rule.  Test is whether song is recognizable.

Public Domain

Ephemeral uses – fleeting use, like a one time use during a live sporting event

Synch License

Recognizable music?  Do you need a license for use?  Generally yes.  
Exception is fair use or parody.  Parody: you look at factors to see if it is a legal parody.  Like Family Guy, SNL.
Next step: go to clearance people…

You have to determine publisher and get clearance.

Give them a bunch of information the use and media you want to clear (all media or just television), Term, US or Worldwide or etc., any other options.
If you want to change lyrics, you need to ask permission.

She says “use determines the price.”  Also, don’t want to undervalue the title.
Disney has a policy against licensing theme song.  That is popular rule.

Public Performance

A producer is not something you would deal with.  Broadcaster would get blanket license.

Song writer chooses to affiliate with either ASCAP, BMI, SESAC.  So song will be covered under blanket agreement with broadcaster and ASCAP, BMI or SESAC.

She handed out Cue Sheet – report that a producer creates on a production that shows the list of music in sequence what was used in the movie.

BI – background instrumental

BV – background vocal

VV – on camera singing

Source Use – see jukebox and hearing music coming from there, anytime you hear the source.
You give cue sheet to broadcaster, then broadcaster gives to society (BMI, ASCAP, SESAC).  So if NBC pays BMI ten million a year for blanket license.  Then BMI pays amounts to song writer based on these cue sheets.

SYNCH QUESTION
Other way to go is to create music, hire a composer to write music.

All in – giving composer all money and need to compose music for say 26 episodes.  Maybe they have a home studio to record.

Creative deal – they get paid and then work out budget for their recording costs that production company will pay.

Ownership issues (all negotiable) – is composer “work for hire” where production company owns music, very rare in tv for composer to have ownership interest…composer might still get residuals from BMI, ASCAP, SESAC.
Sound Alike Issue – ex: you go to get Elton John song but can’t afford.  Then you tell composer to write a song that sounds like Elton.  Be very careful.  Publisher will take issue with something that sounds too much like Elton.  
Master --- recording --- audio --- master use license 

Same choices as synch rights.
Make sure you have the right recording of the song you want.

Instead of going to publisher, you go to record label.

Or you can create your own recording of the song.

If you are dealing with master that has “samples” in it.  You might have multiple owners and have to deal with multiple recording labels.

If you hire recording artist for record song – most artists are exclusive to record label so you need a waiver from record label to get rights to song.

Need Master Use – but song is in public domain so don’t need synch license.

Production Library – has music for rent, one stop shop, combined license for synch and master to throw into your show.  Cheap option.  Every genre, as long as you don’t need something recognizable.

Examples:

1) Opening of The Apprentice with Money Money song:

Need Synch – you are using the composition
Original recording so you need Master License

Around 10K for each right for each episode

2) American Dreams – hear Stevie Wonder song.  

You need Synch License for Stevie Wonder.  You need to deal with John Legend’s label to get waive to own his version; record label has exclusive over Legend.  Negotiate who owns it.  Someone creates the original arrangement.  Production company will own the recording and has rights associated with the show but if want to use the song outside that such as American Dreams, single on radio, iTunes, you need further permission from record label (even though you own the master).

Use changes multiple times based on cue sheet

At first you heard music on Dick Clark – Source Use

Visual vocal, background vocal, background instrumental, visual instrumental (Wonder just playing piano), 

Business Affairs – John Legend playing Stevie Wonder.  

3) Desperate Housewives
Opening with instrumental music.

Danny Elfman is the composer.  

He wrote and recorded it.  Hired as “work for hire.”  Production company will own it.

Public performance blanket license: ABC license and now Lifetime who syndicates it (bigger bucks), 

Disney gets money as the publisher and Danny Elfman gets money as composer.

Composer gets money for syndication, network airing, streaming…but not DVD.

4) Charmed opening

Music

Cover version of a song.

Synch License

It wasn’t created for the show so you need Master License for the covered version.

Once song is out to the public, anyone else can put out a cover version of the song and you can’t stop it (even though they have to pay for it.)

If they wrote it, they can stop synch rights.

Clip from ’06 exam:
Law and Order: Criminal Intent
We heard song while she was talking and it was coming from boombox: started off BI, then Souce/Background vocal from Boombox.  You don’t see artist perform it so always background BV.
Was it preexisting or not?  You need Synch License and Master.

Duh Duh law and order sound: composed piece.  Mnemonic.  Work for hire assumption. Commissioned work

L and Order theme: work for hire.

Composed music which was told after break in.  Dramatic music.  Work for hire.  A composer.  Commissioned work so NO MASTER LICENSE.
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Review of Music Lecture:

Synch License - The musical composition (like the sheet music)  From publisher
Time it to visual
Synch license would cover having actors sing song.
Master Use License – pre-existing actual recording of that composition.  From record label.
Original or cover. (if you do your own version, you only need the synch license.)

If you choose a recording the composition is in public domain, then you would need master use but not synch.

Sample music within a master.  You need to clear the sample with someone else.

Blanket Public Performance License

Network
Staples center needs a blanket public performance license.  Right to play music and have concerts.

No license necessary 

Public Domain

Work –made-for hire/composer

Work for hire is important for show theme.  As opposed to third party.  Because if show becomes a hit and it played all the time in syndication, studio can make money.

Fair use or parody – used as a defense
Love – 1 time only-- (ephemeral rule- exception)  One airing and then one more airing within about 6 months.
Fair Use – Jimmy Kimmel changing lines from song.  Fair Use or need license?

Artist Exclusivity issue with label 

Limitations on what you can do with the song.  John Legend doing Stevie Wonder song for show.
Worldwide in perpetuity say 10K

But if you are not sure what you want to do with it in the future, you can pay 4K for domestic tv, 1K for internet, 7K for foreign.
Visual instrumental

Visual source

Visual vocal

Background vocal 

Examples:

The Shield – character sings a song while walking. 

Visual vocal.  You need synch license.

Survivor – opening with world music in background.
Survivor theme.  

Work for hire.  Background instrumental and background vocal.  You want to make sure that compose has rights to the chanting.

Will and Grace show

With Cher
“If I could turn back time?”  
Yes, it’s big line of the song.  And they use it multiple times.

Need synch license.  Don’t need master use.

Agreement with Cher.  One off agreement for her services.  Sign contract.  That we can exploit episode everywhere.

We need agreements with lead actors. 

Cher Doll – trademark, using the doll.

Line from Moonstuck and slap.

Fair Use test is about use of it compared to the whole art.  4 seconds of Moonstuck compared to 2 hour movie.

Artwork in the restaurant.  Clear that work.
Sweepstakes and Contests

Prize

Is there a prize?  

Prize – something of value that you are giving away

Vacation

Car

Cash

Walk on role/part
Chance – randomness to how a winner is chosen
Consideration – monetary but it can also be time commitment or effort

Lottery
State run and illegal for you to do lottery.

Anything that involves prize, chance and consideration.  All three. 
You need to eliminate chance or consideration in order for your sweepstakes or contest to not be considered a lottery.

No purchase necessary.  Free.  That eliminates consideration.
If you have to buy a cereal box or drink to enter.  Then you provide an alternative means of entry that is free.  (stamp or time to fill out something is not consideration.)
Up in the air whether Internet is a free option.  
Premium text games.  If we give you something back, give a premium away like a ring tone or wall paper.  You paid for something but you got something back for it (entering sweepstakes is byproduct.)  That is the entry fee – it was really for a ring tone.
Sweepstakes – prize, chance.
Regis sweepstakes (answering question is not consideration.)  Random drawing.
Contest – prize and consideration (no chance)

Needs some type of skill to win.

American Idol

Survivor

Game Shows

Biggest Loser

How many jelly beans in a bar – not a contest

Picking sporting teams, who will win is not a contest because you have no control over who will win

If you are opening a contest or sweepstakes to the public, there are 

Florida and NY need rules registered.  Once they are registered, you can’t change without reregistering again and it takes time.

Greater than 5K prize in NY or Florida, need to register.

Some states, you need to post a bond.  States want to protect their citizens that you will pay the prize.

Reality competition shows do not fall under registration rules.  By the time they pick participants, it is not open to the public anymore.

American Idol – doesn’t need to register. 
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This class will be on test.
Her job is claim avoidance.  Don’t want to go to trial.  

Get a script and everything needs to be cleared

Cleared means I don’t want to be sued.  Cleared in perpetuity and in all media.
Clear name “Elen Valar” – so no one can claim that character is based on them.
When there is violence on screen, maybe be careful showing it
Go through the dailies – make sure ad libs are ok.

Actor mentions a line from a song and want to make sure no copyright infringement.
Law and Order clip:
The art on the wall.  Need to make sure it is cleared.

Person in the photo needs to be cleared – need their permission to use their likeness

1) Is it even copyright protectable?
If it was in the public domain.  

How can you tell when something is in the public domain.  Stuff published before 1923 is in the public domain.

If not public domain, is it fair use? 

If not, then need to clear it.
4 factors QUESTION
1) What is the nature, purpose and character of the use? 
Have you transformed the use in some way?  Is my use transformative?
2) The nature of the copyrighted work.
3) Amount of use of the work

Is it the heart of the work?  Then need to be cleared.

4) Cut into the ability to make money on work

Wizard of Oz clip

Wizard of Oz book is in public domain.  But there is a trick:

The MGM movie based upon the book came out in 1939.  Big differences between book and movie; in book silver shoes and in movie red slippers.  

Way to solve – put on silver slippers.

If they shot red slippers, then go to fair use.  It is a parody.  

What does a parody have to do: COMMENT ON THE ORIGINAL.

Prada bag – trademark issue (just the name)

News/commentary and talk show is treated differently when someone goes on with Yankees cap.  However, Biggest Loser is different.
Right of Publicity and Privacy

Privacy – right to be left alone
Publicity – right to control the use of image for commercial purposes

The Office/Hillary Swank episode

Does Hillary Swank have a right of publicity claim against NBC?
No, not a commercial use (Hillary has the right to control her commercial use.)  Characters are just talking about her.
However, she told The Office not to promote Hillary Swank scene in ads – might be commercial use.

Also, need to clear pictures of her.  Copyright issue.

Privacy
Doesn’t apply to dead people
New NBC show.  Then person called saying they are ex-girlfriend of creator.

Certain phone numbers are set aside for TV.

Need to own domain name.

Trademark

Clear the titles for all new shows 
Registered mark – with copyright office

Common law mark

Friends – hard work to trademark.  Or “Heroes.”  Unless it obtains secondary ??FIND OUT QUESTION
Minnesota Vikings – murder scene in helmet.  You have to do to Vikings for permission.  But for that sort of use, they probably won’t approve it. 
They used a real Vikings helmet (not football)

Defamation

Law and Order shows are many times inspired by real events.

Since L&O is a fictional show, someone would have “Libel in Fiction” suit.

Objectively verifiable – actual, not opinion

Libel in Fiction - All of those defamation elements and have to prove the viewer is totally convinced that the episode all aspects (pertaining to P) is about P.???

Lawyer is spending most of their time on “concerning Plaintiff” -- saying this is NOT about you, Plaintiff.

Ok to be inspired by actual events.

30 Rock episode/Condi Rice
Defamation issue – 
Defamatory statement?  Up Bush’s butt

Concerning P (although Alec Baldwin never confirmed it was her)

Objectively verifiable – up Bush’s butt is Liz’s opinion.

Law and Order –

If inspired by scandal, Lawyer asks producers/writers to change the sex, gender, age or location of the characters to separate it from real story.  She wants as many things she can say in defense that episode is different. “This is NOT you because….”
Have similar Stephen Hawkings character mention hawkings in the episode to make it clear that he is not Hawkings.
Also L&O has murders and no murder in Bernie Madoff.  As an example.

Is the work presented as whole as a fiction?

Disclaimer at beginning of show 

Product Disparagement

Want to be careful dealing with pharmaceutical companies. 


Want to use GENERIC name of drug.

If use real name – need to make sure symptoms are correct.

For L&O, they made up FLUZINE name as flu vaccine.  Change logo slightly.

Heroes/Version we will not see

She puts hand in “insinkerator” garbage disposal.

Is it disparaging to say that if someone puts hand in there it would get mangled?

Insinkator claimed tarnishment and disparagement because hand would not get mangled LIKE HERS DID?

Typically, don’t clear automobiles because too many.  Try not to show labels of cars.
Bernie Madoff Inspired episode promo

“case you know” VO in promo
Lawyer didn’t stop it because there is a murder of a news anchor which is different than reality

The Office

Willy Wonka
When was Willy Wonka written?  After 1923

It is protectable? Yes

Lawyer claims it is parody.  Comments on the original.  Costume was not really the actual Wonka costume.

What if promo for DVD they do a golden ticket sweepstakes?

Can’t do it, copyright infringement.  NOT a parody anymore.  Maybe if you call it the Dunder Miflin golden paper contest…
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Labor issues speaker

Formation of collective bargaining agreements

Above the line – guilds Screen Actors Guild (SAG) (VO, background, animation VO, actors) and AFTRA (other one for actors) WGA, DGA, AFM (American federation of musicians)
Below the line – majority of employees, everyone else, basic crafts – teamsters

Master agreement – AITSE, then there is a “local” of each position

Federal labor law – producers can negotiate with union as a block since employee move around from job to job in the film industry

AMPTP – major producers negotiated with the guilds (above and below)
This stops union from playing different producers (studios) off each other

Major collective bargaining agreements have 3 year terms

With so many entities involved, moves at glacial speed. Like with new media.

One of the first questions you will want to ask – is it going to be union or non-union?

Some but not a lot do non union.

As a practical matter, want to do it union. Advantages:

Hard to get people for non union (especially above the line talent)

Actor side – FOR TELEVISION

SAG – film or digital

AFTRA – tape or digital

SAG - features

Digital is the battle – because both cover it.  Digital shows produced for tv – SAG and AFTRA battling.

Other agreements if shooting in other countries.
Above the line contracts with respect to SAG agreements – sets forth minimum terms and conditions
Production company must be SIGNATORY to the agreement.  Terms of agreement follow when they travel out of country.
Signatory – production company needs to abide by union rules whether actor is part of union or not.  

It is what agreement is production company signatory to.  It is for the whole show.  Doesn’t matter that an actor is AFTRA – production company doing show that they are signatory to is what matters; i.e. SAG.

Scope provision in collective bargaining agreement – 

· Who is covers

· Jurisdiction

· Union security clause – someone who you hired for 30 days must join union by 30th day of work.
· Preference of employment provisions – you really should hire someone who is part of the union, but if you don’t you have to pay a fine.  

· Minimum rates of pay and hours

· Better terms and conditions provision -  you can give someone something better than minimum – but NOT less (unlike with car industry where you have to negotiate with union to do so)
· You pay percentage of pay to pension/health fund; critical for employees who are moving around from job to job.  When they reach a certain amount, they get health

· Residuals – get a certain amount for initial work and airing

· If it is exhibited on DVD, other cable network, airplane, etc (also rerun fee) – actors gets paid for that/additional payment

· DVD/Home Video – hot issue; if you put tv or movie on DVD, agreements state that performers get a percentage of money distributor gets.  80% is immediately put aside and performer doesn’t get any of that.  Residuals is based on that 20%.  However, union are arguing about taking away that 80%.  Studio/Distributor POV is – back years ago, third party making and selling/distributing – they put aside 80% for those 3rd party costs; they want to continue with same formula.  Studio will say we are deficiting the tv shows so why give residuals to actors before making back those deficits

· Grievance and arbitration procedure - If anybody has a problem, obligated to go through specific procedure.  Go through union or arbitration (which is binding).  Neither side has to suffer through the cost.  
· No strike provision – employees cannot strike during term of employment.  Major provision.  For stability.  And employers cannot shut out employees.
Unique provisions for WGA
· Separated rights under WGA – creator of show has certain rights in the content that they are creating.  Based on credit based on WGA credit process.  WGA determines credits.  Producers do not have to deal with lawsuits.

· Reserved rights – theatrical, merchandise; writer gets to keep unless producers paid “upset price” to get those rights.

Unique provisions for SAG

· Schedules F – company can buy out QUESTION
· Reuse of photography for soundtrack – if you want to use an excerpt of tv to promote show (product) you can do that without paying performer.  But if you use it for something else like ring tone or merchandise then need to pay. 

Test Option Agreements – merchandising residuals are in agreement because of collective bargaining agreement

During disputes, look at:

Bargaining history
Arbitration

WGA strike

Big issues 
Residuals for DVD/home video – WGA/DGA sought to increase it but did not get it

Primary issue for WGA was new media

Whether companies pay for exhibiting products on new media

Whether companies pay for exhibiting portions on new media

How do you pay or do you pay for stuff produced for web (webisodes)

DGA came in and did a deal – 

Studio has a short window for free then pays for shows on internet

WGA came back and agreed to the same template

WGA main issue

Jurisdiction over reality tv – WGA did not get it

Jurisdiction over theatrical animation – didn’t not get it
On tv side, technically speaking WGA doesn’t have jurisdiction – after Simpsons writers demanded to be covered so some primetime shows animated shows
Issues going forward:
SAG – people running it, 2 main groups internally who dislike each other
New media – we have templates which expires at the end of the current agreements.  So have to go after it again

Residuals for home video/DVD

Pension and health plans – funds were invested but went down because of market.  Will have to negotiate on how to deal with loses.
Overview:

· Union v. non union (huge issue in new media/gaming world)

· You can go above requirements but not below minimum

· Certain collective bargaining agreements – some have “crediting” paying more in one area to cover another area. ASK QUESTION
· AFTRA v. SAG

· Should you pay the upset price?

· SAG – test option agreement/merchandising

· Animation – some shows have union WGA
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Minor

Child Labor Law
1940

Can come to court to get minor contract approved.  

Couple years later

Court would set aside some compensation for minor (Coogan law)

You can get it approved.  

Most minor contracts are filed here in CA for approval.

Void – invalid to begin with, unenforceable, illegal contract or violation of public policy

Voidable (Voidability) – incompetent people and Minor (minor (under 18) are considered incompetent to contract.  Minor should not held to contract.  Voidable at the minor’s discretion.
Voidable from the beginning.

Early case – minor bought car and wrapped it around phone poll.  Took pieces back to dealership and say I don’t want car.  
Court said dealership has to get minor back into position to where he was before the contact.

Minor only has to give back what they still possess. (even if minor spent money; he doesn’t possess it)

DVD movie with Miley Cyrus.

Paid her 5 million

DVD sells millions  

She wants more money so you would need to get DVDs back to get her back in position she was before.
Minor in feature could get distribution of movie enjoined because kid wants out of contract

Disney – as a rule with contracts with kids, 
2 page document and get parents to sign it and allow Disney to go to get court approved and parents cannot go to court.

Parents cannot force children into servitude.  (Used to be that children were chattel)

Parents cannot take away ability of minor to void the contract.  (in some ways to protect minor from parents)

Child cannot be directly sued.

With this paperwork, Guardian waives notice.

All minor contracts are voidable except in the necessities of life

6750 if you file the contract with the appropriate court (employer’s place of business, where child resides or works) and it is approved then minor cannot disaffirm contract – minor is bound to contract like an adult.
Section 6750

Applies to 2 sets

Should we approve the minor contract?

Does my contract fit in the statute so we can get it approved?

Anytime a minor is subject to CA law, then the employer is liable to withhold 15% of the GROSS earnings and to deposit it in “Coogan trust account.”  A blocked trust account that must be located in CA (so CA has enforcement power).

If contract is filed, you need to do 15% set aside

6752: If you don’t file contract, statute doesn’t tell you if you have to set aside 15%.  You should probably do it.
6751

Minor cannot disaffirm contract

If children working in CA:
Need to have 15% set aside (also should do it if the child LIVES in CA as well.)

You need permit to employ child in CA.
Children needs work permit

Labor Law Requirements
Federal Law – not very applicable to ent. Business

Kids can’t do really dangerous stuff

State Labor Law – much more specific

Most of unions (like SAG) have limitations on hiring kids – number of hours they can work

How old is the kid?

Under Ca labor law – 

Minor is anyone under age of 5 or has not graduated high school. Question
If 17 year old is graduated from high school, then not minor.

Can’t do stunts or near explosions

CA only state that requires state certified teacher for children under 16.  Teacher is also making sure rules on set are being obeyed.

Parent or guardian must be present for children up to age 16.  Question: is that teacher considered a guardian?
Standard: Is contract in the best interest of the minor?

For court approving contract.
Immigration Law
Exclusively federal law

Foreign stars 

US movie business is very international now.

1986 law - I-9 Form – made it illegal to employ someone who couldn’t work in U.S.

Every person who worked for employer had to prove they were who they said they were and could work in U.S.
Permanent immigration

Broken down to: Family and employment 

Temporary visa (non immigrant)

More broken down – by types 

Ambassadors

A-1, E, F, etc.

Visas that apply to movie production:

H, L, O (0-1 and 0-2), P, TN

Each has qualifying elements.
1990 – O visas are for movie/tv
0-1 Visas – individual coming to U.S. to work temporarily in a lead position and this individual is national and international renown for their work. 

You have individual of extraordinary achievement and national or international renown. (public policy to have extraordinary people come to US)
You do: Petitions for temporary work visas/need to be sponsored by employer and attached to a particular project (employer specific and project specific)
Employer needs to put together petition that you are of O-1 caliber

Last for length of project but for no more than 3 years

Need to meet 3 of 6 

Recognized by gov agencies (GET OTHERS)  Question.
Foreign awards
· Oscar, Emmy or Director’s Guild (then this is the only requirement you need)

0-2
Essential accompanying aliens

Individual who is coming to (1) US purely to support the 0-1 and (2) need to provide unique and essential services that could not be readily perform by someone in US (3) longstanding preexisting working relationship with 0-1 OR movie started outside the US and then moved to the US and need for continuity.

ESSENTIAL UNIQUE SUPPORT and NEED CONNECTION TO 0-1

Essential support services – 
Focus puller who knows how to specifically do focusing precisely the way that director wants. Direct and puller worked together for 20 years.

Pirates of Caribbean – 
20 unknown pirates (casting really wanted them)

They chose to start production outside the US and got them established on film and now they are needed for consistently when moving to shoot in US.  Now the pirates are there to support Orlando Bloom (0-1)

Costume Designer who has a favorite assistant costume designer is another example.
Need costumer there in case big costume rips.
Consultations – Unions were angry with 0-1 and 0-2 thinking studios would always convince INS that everyone is O-1 
So an appropriate union or peer group needs to consult on whether 0-1.

If a SAG movie then SAG is the appropriate group, etc.  If non-union, then SAG or AFTRA.

AMPTP is THE management  

So every 0-1 and 0-2 petition will have 2 consultations – SAG/AFTRA etc and AMPTP
If approved, you get approval notice from gov.  Except for Canada, then person has to go to US embassy with approval notice to get this attached to passport.

Why do you need Embassy after first approval (which is homeland security?).

Embassys are doing all of the security checks. (which takes time)  QUESTION
H-1B visas – specialty occupation.  Like Computer programmers.  Professional level job with a college degree.  Has a degree and job requires that degree.  Ex: set designer (needs to be architect), 
L visas – intra-company transfers, (within the company), executives and managers who have been working outside US for a year and transferred into US by a related company (part of parent company) to work as an executive or manager. Director of movie could work.
P-1 visas – for internationally renown groups.  Like the Beatles.  Even if individuals are not famous, as a group they are.  75% of members need to be part of group for a year.  

TN visas – trade and NAFTA.  Random list including lawyers, veteranians 

Connected to film – engineers (any kind) (need bachelor degree in engineering and job is engineering), graphic designer (BIG ONE), computer systems analyst

Penalty for bringing in someone not on right visa

Caught at the border – lifetime bars from admission, on the company side – civil penalty.  Conspiracy for commit fraud – up to 10 years
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Minor

Main take away

Spotting an issue that a minor – obligation for 15% set aside for any earnings of minor.  Even if you don’t do set aside.  If you don’t, you could face liability.

Lives here, work here, where the company has principle place of business here (big catch all).  For approving contract (need for jurisdiction.)
Second prong: Confirming – get court to issue an order that takes away voidability

Can’t confirm a management contract.

3 of 6 for 0-1

Page 300 of attachment CFR  SEE ATTACHMENT

Nominated or Given an award Oscar, Emmy, 

· Worked on something that received a lot of press (this is about the production itself that he/she is involved with)

· Evidence of press written about them (this is about the individual)

· Worked for WB, NBC, Disney, Opera, Broadway, etc (organization itself that they are rendering services for)

· Box office, evidence to show movie or whatever it was had major critical or commercial success

· Letters of recommendation.  Show that person knew who the person is.  

· Evidence command a high salary or will command big salary (you show in the petition what you are paying them or what they were paid.)

Look at 0-1 and 0-2 summary attachment.

Exam sample test #1

Charlie’s Angels

O-2 – Faccett

Unique services – 

Long relationship (won’t work) or continuity – start in Australia and Ima start rehearsing.  Sound stage and then say preproduction already started outside the US and for continuity we need her.
Go into visa

Fill out i-9 – formal passport I-94 card which indicates your status and approval notice. Embassey embossing petition on visa

Within 3 days of arriving, you need I-9 

What if you next step – go to peer group.  Get consultations.
Everything you are planning on sending to Homeland Security you send to consultation groups.

If group disagrees, then you call them up and figure it out.

Send rebuttal to peer group.  This would also be included in the petition to Homeland.

Minor

Parent

Guardian

Law and Order clip

Music issues

Intellectual property

Tort issues

Legal and business affairs issues:

Approach it organizationally (clip essay):
Website – Youlenz.com

Similar to YouTube

Make sure the site doesn’t exist

Studio owns this site.  So if people go see it we control it.  (not porn)

Everything on it is cleared.

You don’t want site to look to much like Youtube

Not infringing on someone’s copywrite

There are a lot of generic site structures

Curious George umbrella.  There is some sort of design on it.
Very de minimus.  Don’t need to clear it.  

But raise the issue.  Does it infringe upon someone’s copywrite or not

Boyfriend’s book – raise the issue

Does it exist or if it mock up

If you could read it – clear the book,  here is book, author, publisher and clear it

Could be public domain

Magazine – clear it

Mock up or real catalog 

Artwork – picture on wall

Music 

Opening titles

Main theme – original composition
Created by credit – writer/producer deal
Series regulars – business affairs issues – multi year contracts
Actors in the clip – contract/agreement with 2 actors, contract
Defamation 

Girl named willow in real life who can claim this is her.  Is there someone out there like her.

Disclaimer – talk about that, making it clear this is inspired by true events but is it fictional. I’m assuming this is a real event and we should make sure story is different.  Make sure actress looks different. Or plot is different.
Music issue – underscore music that is composed.  Background use.  Synch and master.  

If you make original – you only need synch. 

Featured use – when it is turned up.

Couch has a very specific design – we see it a lot.  Raise it as a copywrite issue

Other review:
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Agency commission package

At first, agency was putting together all of these elements: actors, writers, directors, producers.

Nowadays, if you bring in one big pience like producer of Saprano’s, agency will claim that is a package.

Client doesn’t have to give up 10% to agency (win for them.)

Agency gets paid first (before client on the backend – so client gets screwed.  Also conflict of interest because agency is fighting for themselves.

First 3%

Percentage of the base license fee 

If network is paying studio LF of 600K = 18K for agency per episode

Second 3%

18K (same amount) but deferred out of net profits (you USE THE NET PROFIT DEFINITION)
10% - based on the backend – based on backend of client definition (AGR, MAGR, NP) Agency will be paid first – comes off the top
Script deal

2 “bites”

Network licenses a script from a studio, they get 2 bites

2 bites at the pilot to order pilot

If you order pilot, you get 2 bites at the series.

July 

First December and second bite in May

June 30 – for fall (first bite)

Dec 31 for mid season (

For Fall or midseason

First bite: 6/30

Second bite: 12/31

Main concept: 2 shots at wanting to do it.

Even if you pass, you won’t let it go back until after 2nd bite.

If you let it back early, you want script fee back (some of it) and passive episodic royalty and piece of backend (2.5-5% - best definition of anyone on the show)  

Network does not want to release until they are legally obligated to (unless paid, etc above)

Overall term deals – 

Writer/producers

Talent hold deal actor/actress

Fees build in
All fees have guarantees involved – overall amount 

As fees are earned, they are charged off the overall fee

After amount, you give fresh cash

 On the samples, don’t caught up and we didn’t cover it.
