Torts in Sports
Spectator Injuries
Generally, spectators do not expect to be injured at places of amusement. The elements of a tort claim for negligence are: (1) identify duty; (2) breach of that duty; and (3) breach caused the injuries. The approach to finding a breach of duty varies among jurisdictions. 
Akins (Majority View)
In New York, the Akins 2-prong approach states that the duty to exercise reasonable care is satisfied if: (1) the area behind home plate (the most dangerous part) is screened, and (2) the screening must provide adequate protection for as many spectators that may reasonably be anticipated to desire such seating in an ordinary game. This definition is a matter of law determined by balancing public policy considerations, and not a question of fact for the jury to decide. The rationale behind this is to protect the spirit of the game and tradition of baseball. The dissent in Akins does not like this per se rule since not all stadiums are identical and thus duty should be a question of fact for the jury to decide. If the injury is non-inherent, however, the screening is not enough to bar liability. 
Inherent v. Non-Inherent Risks
Risks that are inherent are risks that are “ordinary, common, frequent, and expected” (Jones). On the other hand, examples of non-inherent risks include: being hit by a ball from a pitcher in the bull pen (Rush); being hit by a ball while walking in the interior of a walkway (Jones); and being hit by a ball while being distracted from a mascot (Lowe). 
If the injury is inherent, then no liability on part of owner. If non-inherent, then screening is not enough and now standard negligence applies. If it is a traditional jurisdiction, then defenses such as assumption of risk or contributory negligence will completely bar recovery, while in comparative fault jurisdictions (such as NY and CA), the plaintiff may still recover but the recovery may be reduced based on comparative fault. 
Totality of the Circumstances
In jurisdictions where the courts consider the totality of the circumstances, they look to see: (1) size of backstop; (2) adequate protection of backstop; and (3) adequate warnings provided. 
Illinois
In IL, the owner is liable for a spectator injury only if the injury occurred as a result of a defective backstop, or by willful or wanton conduct by defendant. Applies to both inherent and non-inherent risks. 
New Jersey
In NJ, there is a statutory requirement that the owner must provide adequate post signs to warn of the risks. If the owner does so, then not liable for both inherent and non-inherent risks. 

New Mexico
The NM Supreme Court held that the duty of an owner of a baseball’s facility is symmetrical to the duty of the spectator: the spectator has a duty to exercise reasonable care to protect themselves while the owner has a duty to exercise reasonable care to not increase the risks. This is a vague test, and unclear what the actual requirements are of this rule. 
Participant Injuries
Majority View
When a plaintiff is a participant in a game, the recklessness standard applies. There must be a: (1) violation of safety rule; and (2) reckless disregard of that rule (acted intentionally or recklessly of the injured player’s safety). Recklessness means to intend to perform the dangerous act, but not intending the consequences (Nabozny). Some courts believe that even if the act is intentional, if it is part of the sport’s custom, then it is not a proper basis for a tort suit (St. Louis Hockey Club). The rationale behind this is to protect the fundamentals of the game, since injuries are inherent in contact sports. Moreover, making the standard more lenient will chill competition, and open the floodgates of competition. 
Non-Contact Sports
Even where the sport appears to be non-contact, such as golf (Schick), the reckless standard applies. Some have argued that the standard should not be reckless, since you are able to not hit directly at someone or shout if you shank one. Moreover, one can pay golf in a gentlemanly like manner and still win, while if one would play football in such a manner, they will surely lose every time.
Minority View
Some jurisdictions apply the negligence standard in participant injury cases. One cannot act negligent if they are playing within the rules. In addition, Lestina’s flexible negligence standard was overruled to not apply to contact sports.
No-Rule Games
When the plaintiff is a participant in a non-rule game, and the risks are apparent, the defendant must have acted with recklessness for the plaintiff to recover. Whether the defendant had a duty depends on the nature of the sport, and not on the reasonableness of the plaintiff’ conduct (Knight). The majority in CA says that there is only a duty not to act intentionally or recklessly outside the “ordinary range of activity” involved in the sport. The dissent in Knight states that the reckless rule should not apply to casual contests, since “ordinary range of activity” is difficult to discern when there are no concrete rules. 




Antitrust
Baseball’s Antitrust Exemption
In the beginning, the Court held that the antitrust laws do not apply to baseball, since baseball is not interstate commerce (National League). Even when baseball changed, via radio and television, the Court followed precedent and held that baseball is exempt from antitrust laws (Toolson). To this day, the Court still holds that the antitrust laws do not apply to baseball, even though it states that baseball is interstate commerce; Court believes that there was an understanding that baseball was not subject to antitrust laws, and thus there would be retroactive effects if it were to be overruled (Flood). 
Scope of Exemption
The narrow view entails that the exemption only covers the reserve clause since Flood implies it, by stating that baseball is in fact interstate commerce (Piazza; Butterworth). The rationale behind this is that judicial exmeptions should be narrowly construed, and that only legislature should be the ones to broaden the scope. 
The broad view covers everything that deals with the “business of baseball.”
Between the narrow and broad view, the Court held that certain aspects are integral or central to the game of baseball, such as baseball leagues, clubs, players, reserve systems, team relocation, and team admittance (Henderson; Minnesota Twins). Broadcasting, however, is not covered by the exemption; also, employment relationships between umpires and league are not covered by the exemption since the relation is with non-players and not unique to the character of the game (Postema). The Curt Flood Act states that labor issues are not covered by the exemption. 
Collective Bargaining Agreement
Typically and in the past, the labor exemption applies only if all three Mackey criteria are met: (1) the agreement concerns the parties of the CBA (includes future players; college players as well (Wood)); (2) the agreement concerns a mandatory subject of bargaining, such as wages, hours, and working conditions; and (3) terms are a product of arms-length bargaining (including meeting up at a reasonable time; conferring in good faith; and execution of a written contract). 
The Court holds that the exemption applies even beyond impasse (temporary deadlock or hiatus in negotiations), but does not state when it ends; management can implement last offer (Brown). Thus, the labor exemption continues as long as there is collective bargaining, or until de-certification (some have suggested that exemption ends if it goes extremely beyond impasse). This way, the Union will be able to look out for the player’s best interest and make it a labor issue rather than an antitrust one. 
History
Before, courts have held that the exemption applies so long as (1) the employer maintains status quo; and (2) the employer reasonably believes that the practice will be implemented in the next collective bargaining agreement. Some have also viewed that the best view for the CBA, is to have the exemption apply until impasse is reached (Powell District Court). This is the most fair since until impasse is reached, the employer obligated to maintain the status quo of the agreement. Moreover, once impasse is reached, labor laws allow the employer to unilaterally impose its own terms as long as the terms are consistent with the last, best, good faith offer. 
If neither the Baseball Antitrust Exemption nor Labor Exemption applies, then we need to see if the conduct violates Section 1 of the Sherman Act. 
Section 1 of Sherman Act
The Sherman Act prohibits any agreement or concerted action by two or more parties that unreasonably restrains trade or commerce. Section 1 only applies to separate legal entities. 
Separate Legal Entities
Leagues like the NFL are comprised of separate legal entities (American Needle), since there are separate business entities that have independent value, profits and losses not shared, and competition for free agency, coaches, fans, media dollars, and advertising (NASL).
Per Se; Quick-Look; and Rule-of-Reason
Restraints that are per se illegal are naked horizontal price-fixing, naked horizontal market divisions, and naked refusal to deal or boycotts. Naked simply means that the conduct does no more than illicitly restrain trade. If the restraint is ancillary, meaning that it is part of a larger beneficial agreement, then the courts will apply rule-of-reason analysis. Moreover, if the anticompetitive effects are “sufficiently obvious,” then the court will more likely use quick-look. 
Quick Look
If the anticompetitive effects are sufficiently obvious, like in wage restraints, then the anticompetitive effects will be presumed. The burden shifts to the defendant to offer legitimate procompetitive justifications. If the defendant succeeds, then the plaintiff must show that the justifications are inadequate and is likely to harm consumers. If the plaintiff fails, then the conduct is analyzed under full-blown rule-of-reason. 
Rule-of-Reason
We must first (1) define the relevant market and see whether there are anticompetitive effects within that market, and (2) balance the anticompetitive and procompetitive effects and finally (3) see if there are less alternative restrictions to achieve those procompetitive virtues. 
Player Restraints
If there is no collective bargaining agreement, then player restraints are subject to Section 1. Since courts have stated that the field of sports is unique since there is essentially a joint venture requiring cooperation (Kapp), then the restraint is subject to rule-of-reason analysis. 

Interleague Disputes: Cross-Ownership Bans
There is a product of collective action: a concerted refusal to deal with people who are trying to sell its teams to owners of another league. Since there is a joint venture necessary to produce league sports, the restraint is subject to rule-of-reason analysis. The product is: owners with sports capital and knowledge; and the geographic market is: the United States. The anticompetitive effects are: eliminates competition in some other market that the league could compete; and if the market is limited, then the discriminated league will suffer loss in profits. The procompetitive effects are: loyalty of NFL owners, generating business from another will take from NFL. In North American Soccer League, the NFL prohibited owners from owning soccer teams, and the Court held it a violation of Section 1. 
Intraleague Disputes: Team Movement
Joint ventures are necessary to produce league sports so are subject to rule-of-reason. 
Relevant Market
The product component consists also of substitutes, which are products that are reasonably interchangeable, considering price, use, and qualities. The geographic market consists of the sellers of the product and its substitutes. The plaintiff will want to argue a more narrower definition, such as “professional live sport in specific territory,” and argue that the defendant has a monopolistic position in that market and therefore can behave anticompetitively in that market since there is no competition. The defendant on the other hand, will argue a more broader definition, such as “all entertainment in US,” and argue that there are other choices for consumers to choose from, and therefore cannot behave anticompetitively or hurt the market. Once team leaves, then not affect market since consuemrs have other choise. If defendant is used, then seems like plaintiff will lose and restraint will be reasonable. If plaintiff is used, then we balance the anti and pro competitive effects.
Amateur Sports: NCAA
The procompetitive effects are: preserving the character of amateur sports while increasing consumer choice; marketing of broadcasting rights; protecting live attendance; and maintaining competitive balance. The anticompetitive effects are: harsh restraint on price and output; and means not tailored to end since exposing on tv will bring attention and make more money.
Coaches in NCAA
Rules limiting the number of coaches and assistants in a school does not violate Section 1 (Hennessey). Rules restricting coach’s salary, however, violates Section 1 (Law). 
Players in NCAA
The Sherman Act has not actually applied to players, since in previous cases the players failed to define a proper market. Before, it was though that NCAA is a distinct form of enterntainment since it fosters principles of amateurism among players and thus not subject to Sherman Act. Showcasing talent for scouts and being the subject of audiences paying money, were not factors to be considered since scout argument is too speculative and players were thought to not be a part of commercial enterprise of collegiate sports. The dissent in Banks have stated that there is a clear line of demarcation between amateur and competitive sports, and there is a link between professional and amateur and major profitability. They argue that since coaches are part of the commercial enterprise, so should players too, since players bring in money.
Sex Discrimination
There are two sources of legal authority for sex discrimination cases: Equal Protection Clause of 14th Amendment (“EPC”) and Title IX. Public institutions that receive federal funding are subject to both EPC and Title IX, whereas public institutions that do not receive federal funding are only subject to EPC. Moreover, private institutions that receive federal funding are only subject to Title IX, whereas private institutions that do not receive federal funding are neither subject to EPC nor Title IX. 
Equal Protection Clause
There must be state action for EPC to apply. NCAA is not a state actor (Tarkanian), but the members that belong to NCAA can be subject to EPC if they are state actors. There is state action if there is pervasive entwinement of state school officials (Brentwood Academy), or if there is a public institution within a particular state. 
Pre-Craig, the rational basis review applied, and the rule formed in Brenden and Morris says that high-school aged girls must be allowed to try out for non-contact sports, and for contact sports, there must either be a separate girls team or the girl must be allowed to try out (Carnes). Post-Craig, the intermediate scrutiny applies, and in Hoover, the Court held that an association that limits only to males and not females because of safety concerns, was facially unconstitutional  since although there was an important state interest (safety), the means was not substantially tailored since there was no separate girls team. 
Title IX
Title IX states that no person on the basis of race shall be denied participation in any education program that receives federal money. In addition, a program may have separate programs if for members of both sexes if: (1) based on competitive skills; or (2) activity involves a contact sport. For non-contact sports, when a team has for only one sex and not the other, and “athletic opportunities” for the sex without the team have been denied in the past, then the excluded sex member must be allowed to try out. This does not apply to contact sports such as wrestling, boxing, rugby, ice hockey, basketball, football, and other sport that has the purpose of bodily contact. 
Majority View
The Klezcek court interpreted that Title IX only applies to women opportunities, since males’ overall atheletic opportunities have not been limited in the past. 
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The Gomes court holds that where a male has been denied participation in a non-contact sport in the past, then the male must be allowed to try out. Yet, under EPC, the Clark court held that under the same circumstances the male may be denied since the Court reasoned that the important state interest is to remedy past discrimination of women, and the means are substantially tailored since males can dominate. 
Contact Sports: Title IX v. EPC
Where a public institution denies a girl’s request to play for the football team because of safety issues, the Court held it unconstitutional since it was too paternalistic, and the girl must be allowed to try out (Force). Yet, a private institution may deny a girl from playing football since it is a contact sport. 
Backtracking
When a private institution that is subject to Title IX initially allows the girl to try out for a contact sport, then it must not discriminate against girls if they are qualified to be on the team (Mercer).
Gender-Based Equality
There are generally ten factors to consider to assess whether a school complies with gender-based equality: (1) selection of sports and levels of competition effectively accommodates the interests and abilities of both members of each sex (including male/female proportion participation; and responsive to needs of underrepresented group); (2) equipment and supplies; (3) scheduling time and practice; (4) travel and per diem allowance; (5) opportunities for coaches and tutors; (6) assignments and compensation for coaches and tutors; (7) provisions for locker room, practice and training facilities; (8) medical facilities; (9) dining and residence services and facilities; and (10) publicity (Cohen). 


