Sports Law Outline
I. Spectator Injuries

· General Rule: Negligence Standard: Reasonable Care:  Stadium Operators are viewed by the courts as business operators with spectators, who are seen as business invitees.  While a duty of reasonable care is endorsed by the courts, unlike most negligence cases, courts are defining the scope of the duty using the limited rule/two prong test.
· Negligence Standard:  Duty, breach, and causation 

· Duty:

· (1)  A stadium owner is not an insurer of safety.  Under a duty to exercise reasonable care under the circumstances
· Sufficiency of screening

· Protect from risks not inherent in the game [unconventional]

· Breach:  Two Views

· Akins

· Question of Fact to be decided by jury 

· Rationale:  People have an expectation of the traditions of the game

· (1)  Unobstructed view

· (2)  Fan participation:  Catch a ball

· (3)  Some courts hold fans as quasi-participants 

· Policy Concern:  Reduce liability:  Too many lawsuits

· Majority View
· Duty to exercise reasonable care under the circumstances
· Reasonable care defined as:  Two Prong Standard:  Limited Duty.  Akins v. Glens Falls City School District [High school baseball game, screen behind home plate, but not down the first and third baselines.  Parent is standing on the third baseline]
· (1) Owner must screen the most dangerous section of the field
· Behind home plate (very open ended: No hard rule as to how large screens need to be because standards change and games evolve) Relatively high rate of injuries
· Rationale: Due to the foreseeable risk of potential injury while not impeding the inherent nature of the game by screening [obstructing view]
· (2) Screen must be sufficient for those spectators who may be reasonably anticipated to desire protected seats on an ordinary occasion [Does not apply to playoffs or special occasion: Season ticket holders]
· If the two prongs are satisfied, defenses are not applicable [comparative fault, assumption of risk] because stadium owner has not breached the duty: Considered Primary Assumption of Risk [Rationale 4]: Eliminates the duty of care for the business owner.
· NO NEED TO GO TO JURY 
· Policy/Rationale:  For Question of Breach
· (1)  Don’t interfere with playing of the game
· (2)  View of Game
· (3)  Fan participation
· Fan as quasi participant
· (4)  Open and Obvious:  [Lazaroff:  There is a low cost alternative to mitigate this, it raises policy questions as to whether this mitigation should be required]
· Inherent risk of game need not be warned of or protected against.
· Neinstein v. Dodgers:  Fan sits in an unscreened section and gets hit by foul ball, claiming it lead to her cancer
· No duty to warn because she was sufficiently warned of the risk by common knowledge nature of the sport and the warning provided on the back of the ticket
· Exceptions:
· (1)  Unusual Cases:  Not an inherent Risk:  There can be a breach of a duty owned when the Plaintiff is injured in non-conventional/atypical ways because such harm is not an inherent risk in the game
· GENERAL NEGLIGENCE PRINCIPLES APPLY
· Lowe v. Cal League of Prof. Baseball:  Mascot’s antics are not an inevitable and unavoidable feature of the game
· Spectator was injured b/c seven foot tall dinosaur with protruding tail was accidentally hitting the spectator in the shoulder, causing him to turn around during which time he was hit by a foul ball.
· Jones v. Three Rivers Management Co. & Pittsburgh Athletic Co.:  Architectural design was a feature unique to the new stadium and therefore a duty existed
· The limited-duty [or no-duty rule] applies only to common, frequent, and expected risks to a fan
· Maisonave v. The Newark Bears Professional Baseball Club and Gourmet Dining Services: Dissent: Limited Duty rule should be applied to the whole stadium
· Minority View:
· (1)  Traditional Tort Negligence Principles
· Duty:  Reasonable Care under the circumstances 
· Test:  What would a reasonable stadium owner do?
· Stadium owners operate as business operators and fans are business invitees

· Cornell [Later overruled]:  Plaintiff hit by a typical foul ball should go to the jury and not be decided as a matter of law.
· Questions of Fact implicated
· (1)  Failure to supply adequate protection
· (2)  Failure to supply enough seats in the inadequately protected areas
· (3)  Failure to warn
· Maisonave v. The Newark Bears Professional Baseball Club and Gourmet Dining Services:  Concurrence:  Stadium owners owe a duty to conduct a reasonable inspection to discover latent dangerous conditions and a duty to guard against any dangerous condition that the owner either knows about or should have discovered as well as criminal acts.
· (2)  Limited Duty Rule for “Stands” and Traditional Negligence Principles for the rest of the Stadium (Review)
· Maisonave: Majority:  Limited duty rule applies where an injury occurs in the “stands”, but public policy requires application of traditional negligence principles in all other areas of the stadium [concourses and mezzanine areas]
· “Stands” means stairs that fans ascend and descend to access their seats.
· Policy:  Limited duty rule does not accommodate all of the activities that are a part of today’s game.
II. Co-Participant Injuries:  Notion of due care is inconsistent with how participants play so a different standard should be applied.  The tort system is all about acting “civilly” towards one another but such is not the case with contact sports
· Majority View:  Recklessness Standard:  Two prong approach
· (1)  Violation of a Safety Rule

· Two types of rules
· (1)  Increase quality of the game 
· (2)  To protect the participants from serious injury 
· Required for recovery
· (2)  Recklessness:
· Recklessness:  Involves a choice or adoption of a course of action either with knowledge of the danger or with knowledge of facts which would disclose this danger to a reasonable man 
· Rationale:
· (1)  Don’t want to chill vigorous participation of the sport
· (2)  Don’t want to open the floodgates of litigation
· Primary Assumption of Risk:  There is no duty to exercise reasonable care against reasonable conduct of the sport [consent to injuries which are known, apparent, or reasonably foreseeable consequences of the participation]
· Participant is not doing anything wrong.
· Nabozny v. Barnhill:  Soccer player kicked the goalie in the head causing severe injuries.  
· Violation of a FIFA rule and he engaged in reckless conduct.  
· Hackbart v. Cincinnati Bengals:  After an interception, Hackbart was hit from behind the head causing him to break his neck.  No penalty was called on the play, however, it was later reviewed by video for the trial.
· There was a violation of an NFL safety rule as well as recklessness:  When a person knows that the act is harmful but fails to recognize that it will produce the extreme harm which it produces.
· Therefore, summary judgment for the Bengals was inappropriate.  Extremely violent sports do not shield ∆ from liability 
· C.f. Gauvin v. Clark:  Collegiate hockey game, where after a face-off, Plaintiff gets “butt-ended” by a hockey stick, requiring his spleen to be removed.
· Jury found a violation of a safety rule but that Clark did not act recklessly.  Therefore no recovery. [2-Prong Test: Both must be satisfied]
· Turcotte v. Fell:  Horseracing:  Fell engaged in an unsafe lane change, causing Turcotte to fall and become paraplegic, thus ending his riding career.
· Court determined there was a safety rule violation but it was not reckless.  
· Custom and Nature: Inherent Risk of the Sport [common practice]
· Utilized by some courts as a factor.  It is customary to violate a rule or an unwritten rule of the game through practice.  ∆’s action must not be an inherent part of the game. Considered primary assumption of the risk.
· Avila v. Citrus Community College
· Home team has a batter hit by a pitch, then in the next inning, a member of the visiting team is hit by a retaliatory pitch.
· Rule violations which are custom and an accepted part of the game are not subject to tort liability.
· Minority View:  Negligence Standard [Lestina v. West Bend Mutual Insurance]

· Negligence:  Mere inadvertence, lack of skillfulness or failure to take precaution
· Rule:  Negligence, when properly understood and applied [use of factors] accomplishes the objectives of the recklessness standard.

· Rationale:  Rule is seen as sufficiently flexible to support “vigorous competition”

· Factors:

· (1)  Material factors of sport involved
· Rules and regulations
· Customs and practices
· Types of conduct and violence
· (2)  Risks inherent in the game 
· Those outside of the realm of anticipation
· (3)  Presence of protective equipment or uniforms
· (4)  Facts and circumstances of the particular case
· Ages
· Physical attributes of parties
· Respective skills 
· Participants knowledge of rules and customs
· Dissent:  Contact sports require a standard of care other than ordinary negligence.

· No Written Rules: It is difficult to apply economic punishment when rules are vague
· General Rule:  A participant in an active sport breaches a legal duty to other participants only if the participant intentionally injuries another player or engages in conduct that is so reckless as to be totally outside the range of the ordinary activity involved in the sport.
· (1)  Reckless Conduct

· (2)  Outside the realm of normal activities [customs of the game]
· Rationale:
· (1)  Do not want to open the floodgates of litigation
· (2)  Do not want to chill the vigorous participation of the sport
· A lower threshold would change the nature of the sport
· Policy:  Normal energetic behavior, often includes careless behavior.  One cannot conduct themselves with a level of reasonable care he plays a sport 
· Bourque v. Duplechin:  Defendant ran into plaintiff at full speed with elbows up, four feet away from the bag while plaintiff was trying to turn a double play.
· Rule:  A participant in a game or sport assumes all of the risks incidental to that particular activity which are obvious and foreseeable [primary assumption of risk]
· Participant does not assume the risk of injury from other participants acting in an unexpected or unsportsmanlike way with a reckless lack of concern for others.
· Knight v. Jewett:  Nerf football game among friends during halftime of the Superbowl.  Knight was stepped on causing her to lose her finger due to amputation.  Jewett was warned once regarding his play and on the next play stepped on Knight.
· Aspects of Comparative Negligence Defined
· Primary Assumption of Risk:  No duty on the part of the defendant to protect the plaintiff from particular risks
· Acts as a complete bar under comparative negligence b/c defendant has not breached a legal duty of care to plaintiff.
· In all active sports, co-participants take on a primary assumption of risk, even sports without rules
· Secondary Assumption of Risk:  Not a complete bar to comparative negligence.  Merged into comparative negligence fault system.
· Rule:  When the risk of harm is created or imposed by a defendant’s breach of duty and a plaintiff chooses to encounter the risk – comparative negligence principles apply because each party can be blamed for the culpable conduct.  
· Other Factors to consider 
· (1)  Ultimate purpose of the game 

· Method or methods of winning, [experience]
· (2)  Conduct with respect to rules and customs whose purpose is to enhance the safety of the participants

· (3)  Equipment involved in the playing of the game.  

· Passive Sports:  
· Majority Rule:  Recklessness Standard as in active sports
· Schick v. Ferolito: [Mulligan Golf Case – NJ]
· Errant ball of defendant struck plaintiff in the eye.  Defendant hit an unannounced second tee shot after claiming a mulligan.
· Court held:  The same inherent risks that pose a potential for danger are present in passive sports
· Rationale:
· (1)  Different standards applied to different sports would lead to confusion among potential litigants
· (2)  Lower standard of care would deter participation 
· See also Shin v. Ahn CA: Same result.  Likely to have a significant influence outside of CA b/c CA tends to be influential.  
· Lazaroff:  The more passive the sport, the more likely it should be for courts to adopt the normal, reasonable standard.
· Policy:  There are some sports where you don’t have to depart from your normal state of mind.  But, you can not participate with more rigorous sports like basketball or boxing without changing your state of mind to something more dynamic.
· Third Parties/Coaches 
· General Rule:  Defendants generally do not have a duty to protect the plaintiff from the risks inherent in the sport, or to eliminate risk from the sport, although they generally do have a duty not to increase the risk of harm beyond what is inherent in the sport
· Policy:  Pushing a student to strive or excel is not perceived as increasing a risk inherent in a sport. 
· Rationale:
· (1)  Do not want to chill instruction/mastery of an activity due to threat of litigation
· (2)  Would prevent advancement/challenges for students
· Kahn v. East Side Union High School District:  [Swimming case –extension of Knight]
· Coach failed to provide high schooler with instructions on how to safely dive into a swallow racing pool.
· Court found that the omission of teaching the plaintiff increased the risk of injury
· C.f. West v. Sundown Little League of Stockton Inc. [Sun in eye case]

· Coach not liable for a first year little leaguer who lost the ball in the son and hit him in the face.

· Losing sight of a pop fly in the sun is an inherent risk of baseball no matter what the level of play, the coach did not increase the inherent risk

· Kane v. National Ski Patrol, Inc. [Dying husband, ski patrol]

· Teacher lead students to an ungroomed, obstacle ridden, icy area of trail adjacent to a canyon  Plaintiff’s decedent slid over the edge to his death, plaintiff attempted to rescue the husband and followed over the edge to sustain serious injury

· Failing and risk of injury or death are inherent in skiing difficult terrain, Instructors assessment error of subjective judgment of skill level or difficulty of conditions are not outside the range of ordinary activity [instructors must challenge skiers to improve their skills]
· Lackner v. North: [Ski-racing in Mammoth Woman breaks everything]
· Lackner, standing at the base of an advanced run, while talking to her husband is crashed into by North at a high rate of speed.  North is a senior at Chico High School on the Ski and Snowboard team.

· North is liable for acting recklessly.  Visibility was good and he made no effort to alter his course.

· Mammoth has no duty to supervise the racing participants nor to eliminate or protect Lackner from a collision with a snowboarder.  Ski resorts do not have a duty to supervise skiers who use their runs.

· Coach and School:  North was an adult and they had no reason to know that North had a tendency to snowboard in a reckless manner.

III. Antitrust Issues in Professional and Amateur Athletics
Questions to ask:

1. Is there an exemption

a. Judicial

b. Legislative

2. If no exemption, is there a collective bargaining agreement?

a. If yes, apply labor exemption.  If the exemption factors are not met, move to step 3

3. Are there two or more entities that are acting in concert [Triggers § 1 of Sherman Act]

a. If a single entity – no anti-trust law issue

4. Apply appropriate test

a. Per se

b. Rule of Reason

c. Quick Look Rule of Reason

A. Professional Baseball’s Antitrust Exemption

· Threshold Question:  Does the Exemption Apply?  Is there a concerted action?

· Sherman Act:  [Requires concerted action:  Action by two or more entities]

· §1:  Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.

· Must have

· Interstate Commerce
· Concerted Action
· If the league is a single entity, it is treated as a corporation and cannot violate the Sherman Act.

· Baseball Exemption:  A judicially created exemption from Sherman Act which no other sport enjoys

· Federal Baseball (1922):  Argument that National League of Professional Baseball destroyed the Federal League by buying up some of the constituent clubs except for plaintiff.

· Court held:  The business of giving exhibitions of baseball are purely state affairs [does not implicate interstate commerce].  The transport of from cities is a mere incident to the essential thing.  Further, personal effort nor production is a subject of commerce – therefore antitrust law is inapplicable
· [Timing is important: 1922:  Commerce clause was read narrowly, U.S. v. E.C. Knight Co. – flow of commerce – later Wickard v. Filburn 1930’s commerce clause becomes an effect on commerce
· Toolson v. New York Yankees, Inc. et al (1953)[Exemption is set – Judicial Exemption]:  Attack on baseball’s reverse system – players are bound through perpetuity to a team upon signing 

·  (1)  Congress had not intention of including the business of baseball within the scope of the federal anti-trust laws

· Inaction of Congress as rationale

· (2)  Stare Decisis
· Precedent from Federal Baseball: If baseball is supposed to be subject to anti-trust laws, it is for Congress/legislation to decide.
· Rule:  The business of baseball has been allowed to develop for the last 30 yrs., not being subject to anti-trust laws, so it is not for the courts to change.

· Misapplication of Stare Decisis:

· Definition of Commerce Clause has changed

· Legal and Factual underpinnings of Federal Baseball have eroded

· Dissent:  1953 – baseball is more intertwined with interstate commerce, minor league system, broadcast, airplanes therefore it should be subject to anti-trust law.
· Flood v. Kuhn et al. [Current State of Law]:  Flood argues the reserve system kept his salary lower than it would have been in a competitive market

· Court admits

· Baseball is connected to interstate commerce for Sherman Act application

· Exemption is an aberration/anomaly based on false factual predicates

· Other sports do not benefit from this exemption

· Court, despite finding Toolson and Federal Baseball as aberrations and anomalous re-affirms the precedent 

· (1)  Congressional awareness for three decades of the Court’s ruling in Federal Baseball coupled with Congressional inaction

· (2)  Baseball was left alone to develop for that period upon the understanding that the reserve was not subject to existing federal anti-trust laws

· (3)  Reluctance to overrule Federal Baseball with consequent retroactive effect

· (4)  Professed desire that any needed remedy be provided by legislation rather than court decree

· Rationale of the Court:  The orderly way to eliminate error or discrimination is by legislation, not court decision.  Congressional processes are more accommodative, affording the whole industry hearings and an opportunity to assist in the formation of new legislation.  The resulting product therefore more likely to protect the industry and the public alike.  The whole scope of congressional action would be known long in advance and effective dates for the legislation could be set in the future without injustices of retroactivity and surprise which might follow court action.

· Exemption Covers:

· Majority View:  BROAD VIEW
· The Business of baseball
· Test:  Baseball exemption applies to the integral aspects of the game 
· League Structure, Clubs, Players which are integral to the sport [Exemption is somewhere between league structure and that which is central to the game]
· Exception:  Related activities which merely enhance its commercial success [incidental]
· Henderson Broadcasting Corp. v. Houston Sports Ass. Inc.: U.S. Dist. Ct:  [Broadcasting held not to be covered by the exemption - incidental] 
· Standard:  Reserve system + central/integral or unique characteristics and needs of the game.

· (1)  USSC implied broadcasting is not central enough to be covered

· (2)  Congressional action does not support an extension to broadcasting

· (3)  Lower courts have declined to apply the baseball exemption in suits involving business which are related to but separate and distinct from baseball

· (4)  Narrow scope of the exemption is evidenced by the refusal to extend the exemption to other professional sports

· Postema v. Nat. League of Prof. Baseball Clubs:  Umpires are not within the scope of exemption – not integral to the game.
· Rule:  Baseball exemption does apply to challenges to the league structure and the reserve system 

· Court held baseball’s relation with non-players are not a unique characteristic or need of the game [exemption relates to players and league structures – umpires are not integral]
· Curt Flood Act:  Labor issues are not within the scope of the exemption.  

· Minority View
· The Reserve System [Modernly this would amount to nothing due to labor exemption of anti-trust laws and collective bargaining agreements]

· Piazza v. Major League Baseball: District Court: Deals with Franchise relocation
· American Stare Decisis [not applied in this case]
· Adherence to reasoning and result of case as opposed to just the result

· English Result Stare Decisis
· Limits a decision or result based upon the facts of the case

· Court read Flood through result stare decisis, thus limiting the baseball exemption to the particular facts involved [reserve clause] and removing the precedential value of Toolson and Federal Baseball
· Butterworth v. National League: Supreme Court of Florida:  Attempt of investors to purchase the SF Giants and relocate to FL.
· Reaffirms Piazza which concluded that Flood invalided the rule stare decisis of Federal Baseball and Toolson and applied result stare decisis thus the exemption applies only to reserve system

· Contrast:  Minnesota Twins v. State of Minnesota [Broadest Reading:  Follows that business of baseball is exempt,]

· Piazza ignores what is clear from Flood:  Supreme Court had not intention of overruling Federal Baseball or Toolson despite acknowledging baseball involves interstate baseball now.

· Flood:  Professional baseball’s exemption from anti-trust law may be an aberration, but we agree with those courts that believe “the supreme court should retain the exclusive privilege of overruling its own decision” Piazza was a district court in PA.

B. Single Entity/Separate Entity Dispute

· Sherman Act: Requires concerted action [Action by two or more entities]

· Are Leagues Single or Separate Entities?  Split of Authority
· Single Entities:  [Tend to be district Court decisions]

· Leagues prefer this view because it means that the merits of the claim will not be heard

· Teams in a league constitute a single entity 

· Factors

· (1)  Common Ownership

· (2)  Centralized Management

· (3)  Limited Liability Corporation (MLS – Fraser District Court)

· Rationale:

· Leagues need to cooperate to produce a final product and be apart of the same league.
· Unlike conventional businesses, sports cannot be produced without cooperation of other competitors.  

· Interdependence between teams keeps the product viable

· Cases
· Levin v. NBA:  Owner wants to buy Boston Celtics but league says no therefore alleges group boycott.  

· No Sherman Act violation because League is viewed as a single entity [further no anti-competitive effects]
· Seals v. NHL:  SF team wants to relocate to Vancouver but NHL has a rule requiring a vote for a team to move
· No Sherman Act violation because the NHL is a single unit competing against other similar leagues.

· Teams are non-economic competitors [compete athletically] but the league is a single entity made up of teams owned by different people who cooperate and agree on issues such as rules, game times, equipment, officiating.

· Fraser:  District Court MLS decision

· League is a limited liability company where most decisions are internal.  
· League hires and contracts all players [not individual teams]
· MLS establishes rules for acquisition, 
· assignment, drafting players and all trades go through central office.
· Bulls:  Court characterized NBA as a single entity composed of separately owned teams to provide league-wide limitations on locally televised games.
· Decision is limited to marketing restraints like tv rights were league is treated like a single entity.  Judgment on how to treat the league in other contexts is left open.

· American Needle Inc.:  Merchandising of NFL team paraphernalia is through a jointly-owned affiliate NFL Properties. [each team has an equal interest in the enterprise]

· NFL acted as a single entity in licensing their intellectual property. [Cooperative marketing served to promote NFL football league is unilateral action]

· Copperweld:  A corporation and its wholly-owned subsidiary are incapable of conspiring with each other for purposes of the Sherman Act [Function, not form controls]

· Majority View:  Separate Entities:  [Court of Appeals]

· Traditionally organized leagues are not single entities, each team is a separate entity.
· Factors of Separate Entities
· (1)  Corporate decision makers [no one controlling group]
· Independently owned
· Different policies
· Ticket prices
· Concessions
· Luxury box seats
· Franchise Location
· (2)  Separate profit centers
· Do not share all revenue
· Separate profits and losses
· (3)  Compete for personnel
· Coaches
· Players
· Management
· (4)  Economic Competition
· Fan Support
· Television
· Radio
· Media Space
· Advertising, merchandising
· Rationale:  Competition is required for leagues to succeed.
· Cases

· North American Soccer League:  NFL had a rule prohibiting NFL owners from owning other major pro sports teams.

· Ct found NFL is not a single entity – association of separate actors because the teams are competeting athletically and economically [coaches, players, consumers]
· Teams are single entities in a joint venture [economic success of the franchise which the league depends on.  The individual teams have potential to restrain trade by working together.
· Fraser:  MLS Case Court of Appeals: 
· Rejected District Ct and found separate entity because MLS relinquished control over team operations to investors of individual teams.
· Teams hire [through own expense]
· Local Staff 
· Office expenses
· Promotional costs
· Step 4:  Appropriate Test
· Per Se

· Agreements which are plainly anti-competitive and lack any redeeming value because of their unquestionable anti-competitive effects [Effect on interstate commerce and conspiracy]
· Automatically illegal, do not need to prove anti-competitive effects
· Group boycotts were traditional per se violations
· Over last 30 yrs. Supreme Court has only overturned 3 cases based upon per se rule.  More inclined to use Rule of Reason
· Examples:
· (1)  Horizontal Price-Fixing:  Competitors who fix market prices to end competition
· (2)  Horizontal Group Boycotts:  Concerted refusals to deal
· (3)  Horizontal Division of Territories:  Allocate markets and customers and exclude competitors
· Cases:
· Radovich:  Baseball exemption does not apply to NFL.
· Case can go forward to determine if NFL boycotted/blacklisted him is a per se violation
· Haywood:  High school player who challenges eligibility rule for NBA [Group boycott of concerted action – NBA separate]
· Ct found the boycott is a per se violation – concerted action in restraint of trade. [Vertical boycott:  Haywood is a seller [his talent] and NBA is buyer.
· Blalock: LPGA [Baby assassin]  Accused of cheating and fellow competitors placed her on 1 yr. suspension.
· Ct. acknowledged this is a [horizontal group boycott] therefore a per se violation

· Decision was unfettered, subjective discretion, without a hearing.
· Lazaroff thought this should have been a Rule of Reason case – perhaps the distinguishing fact is that it was a decision by co-competitors
· Boris v. U.S. Football League:  Eligibility Rule treated as a per se violation because it was a group boycott.
· Rule of Reason:
· Courts have recognized the hybrid/unique nature of sports – the necessity of cooperation lead to the rule of reason as opposed to per se rule
· Elements
· (1)  Plaintiff must prove a relevant market
· Product Market:  Groups of producers who because of similar products, have the ability to take significant business away from each other. [Two tests]
· (1)  Reasonable Interchangeability:  Same or similar uses
· (2)  Geographic Market:  “Economically significant” area of effective competition in which the relevant products are traded
· (2)  Plaintiff must demonstrate Anti-competitive Effects
· Reduction in output or prices due to lack of competition
· Typically salaries
· (3)  Defendant may rebut Plaintiff’s complaint through pro-competitive effects
· Restraints are reasonable necessary to create a better product.
· Cases
· Haywood:  If analyzed under Rule of Reason
· Market:  Labor Market for Professional Basketball
· Anti-Competitive Effects:  Salaries for players are affected.  Younger players could have been increased
· Pro-Competitive Justifications:  Education of players, image for league
· Pro-Competitive Justifications are not economic [Smith] therefore anti-competitive might win
· Kapp v. NFL:  [First in the Trilogy of Rule of Reason Cases]  NFL rules regarding draft, tampering, option and Rozelle rules which limit clubs to employ free agents and give NFL Commissioner sole discretion to determine what he deems fair and reasonable as a trade. 
· Market:  Player Services for Professional Football [Vertical Group Boycott]
· Anti-Competitive:  Rules reduce demand in the market thus preventing the player from selling his services at a price which would have been available in the free competitive market.
· Nature of rule is unlimited in time and extend
· Pro-Competitive:  Competitive balance to maintain entertaining sport.  Sustains patronage for profits.
· Ct. finds rule is beyond what is reasonably necessary to promote competition
· Mackey:  Challenge to Rozelle rule after collective bargaining agreements were enacted.  CBA did not apply.
· Market:  U.S. Player Services for Pro Football
· Anti-Competitive:  Deters signing free agents at their market value.  Player has no input as to what his fair compensation is
· Pro-Competitive:  Competitive Balance
· W/out restriction players would flock to cities with natural advantages
· (1)  Winning teams, warmer climates, greater media opportunities

· (2)  Protect clubs’ investment in scouting expenses and player development costs

· (3)  Increased player movement and reduction in player continuity which would lead to lack of team cooperation/lack of team play.

· Court recognized the need for competitive balance but determined the rule was not reasonably necessary.  It was too broad because it applied
· (1)  Every player regardless of status or ability [below and above average]

· (2)  Unlimited duration

· (3)  Unaccompanied by procedural safeguards
· Smith v. Pro Football:  Challenge to Draft 

· Market: Professional Services of Professional Football players

· Anti-competitive:  Draft reduces the demand for players which is lowering prices and salaries for players.

· Pro-Competitive:  Competitive Balance:  talent will be evenly distributed throughout the league making the league product more successful and economically viable which can expand the league to new teams and hire new players.  
· Ct held (1)  competitive balance was not furthered by the draft (2)  Competitive balance is not a legitimate justification for the balance 

· League is lowering salaries of players [economic] whereas the alleged benefit is on the field competition [non-economic]

· Dissent: Lazaroff agrees

· Must look at the “product” from the market

· This “product” leads to consumer welfare which enables teams to pay players and maintain the health of the league
· The “competitive balance” is essential to keeping the league stable by creating revenue which leads to increased salaries and revenue.  Therefore, the draft is intertwined with pro-competitive effects.

· Neeld v. NHL:  One-eyed hockey player.  
· Ct found the NHL safety rules which prohibited Neeld from playing were pro-competitive and outweighed the anti-competitive restraint.  Further, he is an individual competitor, no real restraint on trade.

· Quick Look Rule of Reason

C. Labor Exemption
· Generally:  Collective Bargaining
· Owners:  Wanted to control the competition for salaries to maintain a competitive balance in the league 
· Players Association:  Recognize some restraints are beneficial to their long term interests
· Collective Bargaining Agreements:  Players and owners agree that restrictions will not be violation of anti-trust law
· Rationale:  
· (1)  Give preeminence to anti-trust law
· (2)  Even if a restriction is manifestly anti-competitive, protections can be afforded through unions rather than courts
· (3)  Unions are collectively bargained for and they opted for a labor remedy over an anti-trust one
· Non-Statutory Labor Exemption:  If the three criteria are met, then anti-trust laws do not apply
· (1)  Agreement must primarily affect the parties to it

· Players and owners or labor and management
· Cases
· Zimmerman v. NFL [Expansion of Exemption to Current and Future Members of the Union]
· Zimmerman member of USFL and challenges supplemental draft arguing there was no bona-fide negotiation
· Expansive Reading:  Unions bargain to determine what is in the best interest of the membership both current and future.
· Rationale:  Collective bargaining would be impossible if new employees were not part of the agreement
· Wood v. NBA:  Professional basketball player challenging salary cap agreement
· Collective bargaining agreement extends to players in college as well
·  (2)  Must relate to a mandatory subject of bargaining
· Labor Law defines mandatory subject of bargaining as wages [compensation, salary cap/reserve clauses], hours, and working conditions
· (3)  Product of bona-fide arm’s length negotiation

· Parties meet at reasonable times
· Confer about mandatory subjects of bargaining 
· Does not compel a party to concede their position with respect to any issue
· Do not need to make concessions
· McCourt v. NHL:  [Signing of Vachion from Kings to Red Wings]  Definition of Bona-Fide Negotiation
· Failure to reach an agreement does not mean there was not negotiation [Concessions not required, just good faith effort]
· Duration of Collective Bargaining Agreement:  What happens when the agreement that gave rise to the exemption expires and the players want to bring an anti-trust suit?
· Three Possibilities

· (1)  CBA Expiration
· (2)  Impasse
· Bridgeman:

· (3)  Some time after Impasse [Majority View]
· (1)  CBA Expiration:

· Generally agreements do not terminate upon the expiration of the agreement 

· It would undermine labor policy because 

· Employers would be violating the law by continuing the terms

· Inhibits the bargaining process because employers would be reluctant to enter into agreements because the expire without immediate replacements [subjecting employers to lawsuits].  Therefore employers would not make concessions

· Labor Law:  Once a CBA expires, Employers have a continued obligation to bargain in good faith, and if they change the conditions of the old CBA while bargaining, they are in violation of labor law – until impasse is reached.  ????

· (2)  Impasse:  Temporary deadlock or hiatus in negotiation which is almost always broken through change of mind or economic force

· Powell [District]:  Adopted impasse as the point where the non-statutory exemption expires:  
· Prior to impasse, 
· (1)  employer must maintain status quo, 
· Powell [Appeal]  Rejected the impasse argument.  ?????
· Exemption goes on after impasse:  Labor law encourages employers to negotiate with labor to promote efficiency and labor peace.

· Subsequent to impasse, 

· (1)  Management alone may implement changes inconsistent to the old CBA but,

· (2)  Consistent with owner’s last best offer

· Owners can change terms, impose best offer, without consent of players

· Bridgeman:  Only Court to use impasse [Minority View]
· Exemption applies:  Impasse is not reached if and exemption continues if:

· (1)  Employer continues the restriction [status quo]

· (2)  Reasonably believes that the practice or a close variant of it will be incorporated into the next CBA

· Impasse Test:

· (1)  Employer no long has a reasonable belief, and it is unilaterally imposing restriction on the employee

· (2)  The restraint can no longer be deemed the product of arms-length bargaining between the union and employer

· Criticism:

· Subjective Standards:  Reasonable belief

· Unworkable and vague

·  (3)  After Impasse: 

· Brown:  Only Supreme Court case

· Exemption continues past impasse, but ends at some point [not defined]  

· Management can implement last offer

· Expiration Occurs:  When things get sufficiently different in time and circumstances

· (1)  De-certification of the union

· (2)  As long as there is a union and labor law remedies are available, court will not tip the balance in favor of employees with an anti-trust weapon

· Rationale:  Court does not want to see anti-trust suits, therefore exemption continues as long as collective bargaining is occurring or de-certification occurs.  Further, if employer imposes last best offer, this does not mean the end of negotiations b/c
· Unions can look out for interests of players:  
· Employee strike [anti-trust suits would frustrate the negotiations]

· Make it a labor issue, not an anti-trust

· Remedies still available

· Unfairly tip labor law in favor of employees and chill bargaining due to threats of suit.

· Inter- and Intra- League Disputes
· Definitions
· Interleague:  Restraint that effects other leagues and teams therein
· Ex.:  Restrictions on team movement, broadcast rights, franchise requirements, ownership requirements
· Intraleague:  Restraint in one particular league
· Subject to Anti-trust attack 
· No labor exemption benefit unless, the restriction relates to a mandatory subject of bargaining 
· (1)  Concerted Action:  Invokes Section 1 of the Sherman Act
· Cases tend to hold the leagues and separate entities thus invoking § 1 of the Sherman Act
· Courts tend to use Rule of Reason analysis because of the unique nature of sports
· (2)  Analysis

· Defining the Relevant Market:   More difficult than with player restraints making the anti/pro-competitive effects distinction more difficult
· Broad Definition:  Defendants argue for broader market definition so the restraint at issue has little to no anti-competitive effect on the broad relevant market
· Narrow Definition:  Plaintiffs argue for narrow market definition so the restraint imposes significant anti-competitive effects on the relevant market 
· Product Market:
· Test:  Are there reasonable substitutes considering price and quality?  
· Elasticity in demand?
· Geographic Market:
· Test:  Are there practical and geographic limits on where the Seller sales and buyers will buy
· Cases

· North American Soccer League [Interleague Dispute:  Cross-Ownership Ban:  NFL prevented owners from owning soccer teams]
· Market Definition:  
· Geographic Market:  USA because the restriction in question effected all teams 
· Product Market:  Experienced owners, sports capital and skill market 
· Notice:  This narrow market definition eliminated a significant amount of investors who could fit the market description if it was just “investors” [NFL owners are a small percentage of “investor” class”]
· Raiders [Intraleague Dispute:  Restraint on Team Movement:  Teams required ¾ of league approval to move]
· Market Definition
· Geographic Market:  LA
· Defendant wanted broader definition:  All entertainment in U.S. – competition for stadium entertainment
· Plaintiff argued for Southern California professional football
· Ct found that consumers perceptions for football are different from other forms of entertainment and therefore the defendants broad definition is not applicable 
· Rule of Reason:
· Remember the unique nature of sports.  Thus per se illegality is improper due to the special nature of interdependence among teams and Rule of Reason is used.
· Balancing:  
· Reasonable means:  Is there a necessity for the restriction.  Courts have applied this reasonableness standard to require the least restrictive alternatives to accomplish the pro-competitive effects
· Anti-competitive Effects of Restraint of Relevant Market

· Pro-competitive justifications 
· Cases
· NASL: [Inter-league Dispute]
· Anti-competitive Effects:
· NFL owners from experienced and successful sports teams who could invest in NASL were excluded
· Pro-Competitive Justifications:
· Efficiency:  NFL wants to retain resources in one league.  Prevent misappropriate of trade secrets, and prevent divided loyalties among owners
· Ct determined the anti-competitive effects outweighed the pro-competitive justifications as there were less restrictive alternatives 
· Remove cross-owners from negotiations or have confidentiality agreements 
· Note:  If the NFL was not yet established, it may need more time and commitment from its owners to promote the success and viability of the league
· Raiders [Intra-league Dispute]
· Anti-Competitive Effects:
· Plaintiff argued:  Keeping Raiders out of LA permits Rams to have a monopoly on the market.  LA citizens have no choice in teams.  Rams can control price and quality without competition.  Eliminates economic rivalry between teams because there is no viable substitute of teams in LA
· Defendants argued football competes with other forms of entertainment and one team in LA does not effect the competition of entertainment.  There are many alternatives for fans to spend their money on and stadium operators to rent to.
· Pro-Competitive Justifications:
· Defendant Argued:  
· Fan Base:  Better product when there is a loyal fan base.  Relocation destroys teams fan bases.
· Value of League 
· Overall health of League is better when owners do not move to non-economically viable cities
· Geographically, without a sufficient fan population to support two teams, both teams will fail in the city
· Geographically:  Best for league to get teams into cities where the money is
· Ct found it was an unreasonable restriction.  There were less restrictive alternatives available.
· Grizzlies [Intraleague Dispute:  Team Movement]
· Plaintiff wants to move NFL team to Memphis and league denies it
· Market:
· Product Market:  NFL Football
· Geographic Market:  Memphis
· Notice:  Narrow market here hurts Plaintiff, if it had been “all football” [collegiate included] perhaps plaintiff would have had a stronger case due to other competing teams in the area
· Ct found consumers did not have a market in that city.  There was no competition in the city and therefore Grizzlies are attempting to gain a monopoly.  Further, there is zero anti-competitive effect because restricting the move does not reduce output or price.
· The fact that there was no team in Memphis yet is a big factual difference from prior cases
· Note:  If there was already a football team in Memphis Plaintiffs would have had a stronger case because it would have inhibited competition
Sex Discrimination: 

· Early cases had a narrow reading of Title IX, therefore most claims came under Equal Protection violation.  

· Modernly:  There is a broad definition of state action [E/P] and the scope of title IX

· Two Sources of Authority:

· (1)  Equal Protection Clause of 14th Amendment:  “No state shall deny to any person within its jurisdiction, equal protection under the law”

· Requirements: 

· (1)  State Action
· Broader Scope now
· (2)  Relationship Test:

· Has evolved over time

· Rational Basis Review:  
· Substantial Rational Basis [Rational w/ bite]
· Middle-Tier Scrutiny:

· (2)  Title IX:
· Policy:  Redress past discrimination against women in sports and provide equal access and opportunities to women
· Requirements:

· (1)  Federal Funding:
· NCAA does not receive federal funds although it receives dues from schools which receive federal funds
· (2)  If an institution has a team in one sport for one sex, and does not have a comparable team for the other sex, and opportunities for that sex have previously been limited, members of the excluded sex must be permitted to try-out for the team unless the sport is a contact sport
· (1)  May have separate and equal teams OR
· (2)  Either: 
· (a)  Selection is based on skill, OR
· (b)  Activity is a contact sport
· And the gender has not made the team yet
· Must both sexes try out?
· Majority:  Has that particular sex been denied equal athletic opportunities generally
· Minority:  Did the sport in question limit opportunities to that sex?
· Equal Protection Clause of the 14th Amendment

· (1)  State Action:  
· NCAA v. Tarkanian:  UNLV is a public institution.  The NCAA is a private actor.  State Action could lie if:
· (1)  Institution embraced the NCAA rules and transformed them into state rules
· (2)  The state delegates authority to a private actor, making the private party a state actor
· Notion of Entanglement:  Encouraging the action
· (3)  No reasonable alternatives other than compliance with demand
· None occurred, therefore no State Action.  NCAA is not a state actor

· Brentwood Academy:  Association [TSSAA] which regulates interscholastic activity between private and public schools in Tennessee [84% public institutions] [similar to NCAA].
· Entwinement:  State was absolutely entwined.  The links between the to demonstrate a clear link with the state.

· Meetings held in public schools

· TSSA employees can partake in State’s retirement system

· Public officials make up the board

· (2)  Relationship Test:  

· (1)  Rational Basis Review:  State objectives must be rationally related to a legitimate end
· Any legitimate end was sufficient

· Deference to school officials

· Cases:  Non-Contact Sports 
· Bucha v. Illinois:  Females excluded from trying out for a swim team due to sex

· State Action:  Follows Brentwood [Association to the State of Illinois]

· Legitimate End:  Separation of sexes because boys are stronger and would dominate the girl participation if they were on the team.  We do not want to chill female participation  

· Rule is rationally related to legitimate end, therefore upheld

· Lazaroff:  This is a good example of where the court does not want to override deference to the association.

· Non-contact sport:  Conduct a try-out and see who is fastest, provide a separate and equal team for women
· (2)  Substantial Rational Basis [Rationale Review with Bite]:  Classification must be reasonable, not arbitrary, and must rest upon some ground difference having a substantial relation to the object of the legislation so that all persons in similar circumstances shall be treated alike
· Cts must be sensitive to the invidious discrimination to insure the state has demonstrated a substantial rational basis for the classification.
· Sex based classifications may not be based upon outdated stereotypes of the nature of males and females
· Cases:  Non-Conduct:
· Morris:  Girls want to participate in tennis. 
· Injunction permitted for non-contact sports.  There is no rational reason, based upon safety, to exclude girls from playing non-contact sports with boys
· Brenden:  High school girls barred from cross-country skiing and running 
· Ct states, safety is not a rational basis to exclude girls from non-contact sports.
· No risk of injury [non-contact sport]
· Skills aren’t reliant on gender
· Technique is not a function of sex, it is a matter of coordination, timing, and agility; not a male v. female comparison
· Outdated Policy:  
· Hurt males ego
· Cannot use general assumption to deny a group individualized determinations of qualifications
· No cut policy
· Safety is not a rational concern if unqualified males can play
· No separate girls team
· Cases:  Semi-Contact:  Notice:  Safety is a legitimate reason, but rule is typically over and under inclusive 
· Pookie:  Ability to play little league baseball?
· Safety: Is a legitimate concern, but not present under these facts, therefore no rational basis
· ∆’s expert had no empirical data [not supported], ∏’s expert: At this age, physical differences have not manifested yet between boys and girls
· Rule is over- and underinclusive:
· Over:  Excludes women who are athletic, strong, fast, and capable of playing
· Under:  Handicapped and unathletic males can play
· Carnes:  High school baseball.
· Justifications offered
· (1)  Protect females from exposure to unreasonable risk of harm
· (2)  Protect female sports programs from male intrusion [mixed sports]
· Ct found
· (1)  Rule too imprecisely drawn to accomplish purpose of safety:
· Over- and under-inclusive:  Use a requirement of individualized determinations
· Bigger range of ability within the genders than between them
· (2)  No female team exists therefore she plays for them or doesn’t play at all
· (3)  Mid-Level Scrutiny:  Gender based classifications must substantially further an important state interest.
· Requires “Exceedingly persuasive justifications without gender neutral alternatives”  
· Movement away from stereotypes
· Ends Must be Important State Interest:  Commonly Safety
· Legitimacy of interest depends on Factors:
· Contact v. Non-Contact Sport
· Safety rationale may not substantial further the state interest in non-contact sports
· Age Group of Participants:
· Small kids v. High school/College 
· Safety issues must be analyzed differently due to developmental/puberty differences in size, speed, and strength
· Means Must Substantially Further the Ends:
· Equal Protection permits for real anatomical differences between the sexes
· Separate but equal is valid 
· Cases: 
· Hoover:  Not permitting a 16 yr. old high school girl play soccer.  Post Craig v. Boren [beginning of middle-tier scrutiny]
· There is an important interest in safety.  Post puberty, males have a natural advantage [bigger and faster] 
· But per se restrictions do not further that interest.  Evidence shows that the range of differences within a gender is greater than the range of differences between genders.
· 1)  There was no criteria to protect small or weak males
· Use individualized determinations, not broad generalizations regarding gender capability.
· 2)  No separate female team
· Force:  Junior high school football with 14 yr. old girl.  Female sport at that time was volleyball
· State Action:
· Member schools retained a 2/3 majority to amend constitution by vote.  Members of the board of control are principals and superintendents within the district
· Important interest suggested:  
· 1)  Equal opportunities generally:  If girls are permitted to play football, boy will play volleyball and reduce the overall opportunities for girls
· 2)  Safe participation
· Not Substantially Furthered
· 1)  There was no factual showing that boys would shift over to volleyball teams.  
· Further, school could have separate teams for both sports
· 2)  Rule is over and under inclusive 
· Generalizations about female capabilities yet un-athletic males can play
· Insufficient relationship between the announced goal of safety and a rule which automatically excludes all 8th grade females from competition
· We are being overly paternalistic in our concerns about females
· Lantz:  Girl wants to play for a high school football team
· Legitimate Interested:  
· 1)  Health and Safety:  Produced evidence that males [on the average] are more physically developed, stronger, more agile, faster, and have greater muscular endurance 
· Not Substantially Furthered
· 1)  The data is averages and generalities
· There are more physically fit women than some of the boys on the team.  Rule is overbroad.
· Clark:  Can a male be permitted to play on a female only volleyball team when no male counterpart is available?
· Legitimate Interests:
· 1)  Promote equal athletic opportunities to females in interscholastic sports
· Fear of males dominating female sports
· 2)  Redress past effects of discrimination
· Substantially Furthered:
· 1)  Only feasible classification to promote the legitimate and substantial state interest of providing interscholastic opportunities for girls
· 2)  Given the lack of athletic opportunity for females in the past years, the encouragement of female involvement in sports is a legitimate objective and separation of teams by sex may promote that purpose [Redressing past discrimination]
· Lafler:  Wants to participate in the golden glove boxing competition 
· 1)  Potentially no state action 
· 2)  District Ct found the important governmental interest in safety substantially furthered the end
· Boxing is a dangerous sport contact sport and it is unrealistic to believe that women could ender the sport and operate under the same rules with no detrimental effects on the safety of the participants
· There are real anatomical differences between the capabilities which could seriously injure women
· Title IX:
· (1)  Federal Funding:  Prohibits discrimination based upon sex if the program receives federal funding

· NCAA v. Smith:  NCAA’s receipt of due payments from federally funded schools does not suffice to render the NCCA within the scope of title IX:

· Benefits alone from a federally funded school is not sufficient 

· (2)  Distinguishing the Language:  If an institution has a team in one sport for one sex, and does not have a comparable team for the other sex, and opportunities for that sex have previously been limited, members of the excluded sex must be permitted to try-out for the team unless the sport is a contact sport
· (1)  Separate Teams:
· (2)  Either

· (a)  Selection based on skill, OR

· (b)  It is a contact sport

· Athletic Opportunities for that Sex Have Been Limited:  
· Gomes:  Qualified male who wants to play HS volleyball and the league does not provide competitions for males

· Have Opportunities been limited in the Sport:  

· ∆ argues this is meant to redress past discrimination in sports generally and should only apply to women 

· Ct finds it should be a case-by-case analysis of the particular sport [Volleyball is non-contact]
· There is no male team, nor has there ever been.  We do not want to completely deny him the chance of playing.  He will not dominate the sport.

· To completely deny one sex the opportunity to participate in a federally funded activity from which either sex could benefit is unprecedented [no affirmative action programs has gone so far as to completely bar the other race or sex from participation.

· Kleczek:  Male who wants to play HS field hockey
· ∏ argued this is not a contact sport

· ∆ argued this was a contact sport

· Ct:

· (1)  Interpreted the language broadly:  Males have not had their athletic opportunities been limited.

· (2)  Field hockey is a contact sport

· Is it A Contact Sport:

· Mercer v. Duke:  No equal protection claim b/c Duke is a private university [Collegiate Football Program]

· When contact sports are involved, there is a sufficient safety interest to prevent trying out and playing on the team.  However, once a female tries out for a contact sport, the safety concern is no longer a valid justification
· Contact Sports Include, but not limited to:  Boxing, wrestling, rugby, ice hockey, football, basketball and other sports of bodily contact

· Title IX Regulations:  To equalize opportunities and redress past discrimination 
· Regulations – when teams are separated by sex – factors to see if title 9 has been complied with by a school
· (1) Whether the selection of sports and levels of competition effectively accommodate the interests and abilities of members of both sexes.

· (2) Provisions of equipment and supplies

· (3) Scheduling of games and practice times

· (4) Travel and per diem allowance

· (5) Opportunity to receive coaching and academic tutoring

· (6) Assignment and compensation of coaches and tutors

· (7) Locker rooms, practice and competitive facilities

· (8) Medical and training facilities and services.

· (9) Housing and dining facilities and services

· (10) Publicity

· Brown, Effective Accommodation – alternative ways to satisfy, if fail (a), then go to (b), then (c).

· (a)  Male/female opportunities in number are reflective of the proportional actual enrollment at the institution.
· (b)  School must show a history of and continuing expansion of opportunities to respond to interest in sports
· Problem – doesn’t happen b/c of budget constraints

· (c) School must demonstrate the abilities and interests of that sex are fully and effectively accommodated – 

· Prove that all the interested women are accommodated, even if not all male interests are accommodated as a consequence.

· High Standard:  Not some effective accommodation:  If there is sufficient interest and ability among members of the statistically underrepresented gender, not slaked by existing programs, an institution fails this prong

· Institution must remain vigilant, upgrading competitive opportunities to a historically disadvantaged sex until the levels of competition equalize

· Neal – Title 9 does not violate the EPC b/c it remedies past discrimination, so it is permissible to require the 3rd prong to be satisfied in this way.

