I. Sports Injury and Violence

a. Spectator Injuries

i. Situation:  This is usually when a person is sitting in the stands and is struck by a flying bat or a foul ball.  We know that under traditional tort principles, the spectator is a business invitee.  The real question is whether there is tort liability for the owner of the facility?
ii. No Duty – Jones
1. This case suggests that there is no duty for inherent risks or common risks at baseball games.

2. However, in this case, there was a duty because the plaintiff was hit in RF while underneath an overhang during batting practice.

iii. Limited Duty Rule
1. Akins
a. Akins represents the majority view today.
b. Rule:  The owner/operator of a baseball facilitiy owes a spectator a duty of reasonable care, but the duty of reasonable care is satisfied if:  (1) the owner screens the most dangerous area of the field (behind home plate); and (2) enough seats are screened as may reasonable be expected to meet ordinary demand.
c. Why have this rule?

i. (1) flying baseballs/bats are an inherent risk in baseball and people know this

ii. (2) facility operators aren’t insurers of a patron’s safety.  That’s too burdensome.

iii. (3) there’s an interest in providing unobstructed seats.  People don’t want the obstructions.

iv. (4) you don’t want to change the game.  Foul balls might end up in play.

v. (5) don’t want endless litigation.

2. Coronel
a. Facts:  Here, plaintiff was injured while sitting behind home plate.  The screen was in place.  Court reverses defendant’s summary judgment.

b. Rationale:  The court says that screening is in place and that may satisfy the duty, but the ADEQUACY of the screen was still at issue, and that’s a jury question, a question of breach.  Even Akins said that adequacy is still for jury and they didn’t decide dimensions are sufficient as a matter of law.

iv. Duty to Warn

1. Benejam
a. Facts:  Plaintiff sat behind screened area on third base line, and a piece of the bat broke, and apparently curved around the net and hit her.  No recovery.
b. Rule:  The court applies the limited duty rule and provides that there is no duty to warn.

c. Rationale:  Court adopts the same reasons for the limited duty rule, no doubt screening was in place, and NO claim that it was inadequate.  But why no warning?
i. One of the premises of the limited duty rule is that people know a foul ball is an inherent risk.  So, if you have to warn, that’s kind of inconsistent with the limited duty rule.
2. Costa
a. Facts:  Plaintiff sat in unscreened area and was hit.  She claims negligent failure to warn.  Court holds no recovery.
b. Rule:  The potential for a foul ball to enter the seats is so obvious as a matter of law, that a reasonable person with ordinary intelligence will realize that without additional warning.

c. Rationale:  Court basically says it’s so obvious, no other warning needed.

v. Other Sports

1. Schneider – hockey
a. Facts:  Plaintiff was hit by a puck.  No recovery.

b. Rule:  The rink operator must screen the most dangerous area of the rink, the area behind the goals, and must screen enough seats to meet the ordinary demand on an ordinary occasion.
c. Rationale:  The screening was in place.  Court says that these flying balls and pucks are inherent risks and people take that risk when sitting in unobstructed seats.
2. Lazaroff says how do you do this though?  The game might not be changed as much, but the baseball limited duty rule is emerging in hockey.
vi. Other Approaches

1. In addition to the limited duty rule, there are other approaches that courts have taken.

2. (1) Apply the general rules of tort liability and negligence everywhere in the stadium.

a. Under this approach, the owner of the facilitiy owes a duty to use reasonable care to protect the spectator from dangerous conditions he knows, or should know, about, as the spectator is a business invitee.

3. (2) Apply the limited duty rule everywhere in the stadium.

4. (3) Maisonave – hybrid

a. Facts:  Plaintiff struck by a foul ball out in the concourse.

b. Rule:  The limited duty rule applies in the “stands,” and tands includes stairs used to go up and down to get their sesats.  Areas immediately adjacent which is “standing room only” is also stands.  However, in areas other than the stands, general tort principle apply.
c. Rationale:

i. Stands:  In the stands, the limited duty rule should still apply because the flying balls are expected.  Too burdensome to cover all seats, and people want unobstructed seats.

ii. Non-stands:  Here, people let their guard down.  They’re not paying attention to the game.  They’re trying to get food or go to the bathroom.
b. Participant Injuries

i. General Rule:  The general rule is that a participant only owes, to another participant, a duty to refrain from reckless or intentional conduct that causes harm.
1. This heightened recklessness/intentional conduct standard is definitely the trend, but there are a minority of courts that have used negligence as the standard.
2. Rationale for the General Rule
a. (1) do not want to chill athletic competition
b. (2) do not want to invite a flood gate of litigation
c. (3) you need to impose some sort of liability so that people will not be out of control during games (that’s why recklessness will suffice as opposed to just intent)
d. (4) if there is no liability, people will be forced to retaliate during games (hence the need for some liability).  But if the standard is negligence, people will be chilled.  So, the recklessness strikes a balance, at least in theory.
ii. Nabozny
1. Facts:  Plaintiff alleges negligence when he was a goalie.  He had ball in penalty area and defendant kicked him in head.  Defendant violated FIFA safety rule and that’s not disputed.
2. Rule:  A player is liable in tort if his conduct is intentional, wilfull, or in reckless disregard for the safety of another player.
3. Rationale:  The court says that you don’t want to burden competition in sports but that there must be some restraints.  Don’t want extensive litigation.
4. Court seems to suggest that you need RECKLESS CONDUCT AND A VIOLATION OF A SAFETY RULE.

iii. Bourque
1. Facts:  Plaintiff playing 2nd and defendant on first.  Defendant runs at full speed into plaintiff and gives him a forearm shiver.  Defendant didn’t slow down and plaintiff was out of baseline.
2. Issue:  is there liability when a player commits an act like this in a recreational softball league?  Court says yes
3. Rule:  Participants in a sporting event assume all risks that are incidental to the activity that are obvious and foreseeable, but not acts that are negligent or show a reckless disregard for the safety of others.
4. Rationale:  Court seems to say that defendant was negligent and he broke up the player with reckless disregard even though the injury wasn’t intended.  Plaintiff assumes the risk of getting hit by a bat or a ball and of getting spiked, but not this.
a. Lazaroff says that the court is saying defendant acted with a reckless lack of concern for the others.

5. Difference from Nabozny
a. Here, there’s no written rule, so how do you know what’s reckless?  Or negligent?  Do you look at custom?
iv. Hackbart
1. Facts:  Clark was on offense and Hackbart was DB.  Pass intercepted by someone else.  Hackbart on offense and Clark on defense.  Hackbart on ground and Clark takes a forearm to back of kneeling plaintiff’s head and neck.  Clark admits this is intentional.
2. Issue:  Whether one playing professional football can be liable for an intentional act that causes injury?  Court says yes.
3. Rule:  Tort liability results from intentional or reckless conduct that causes injury.  Reckless conduct is an intentional act by the acter, but he does not intend to cause harm.  However, he should know or realizes that there is a strong likelihood of harm.
a. Intentional conduct requires the intentional act and the intent to cause harm (or substantial certainty).
4. Rationale:  Here, he certainly violated the customs of football.  He didn’t act with intent to harm and was acting impulsively, so this was reckless.
a. KNOW THIS TOO:  District court said there can be no liability at all for participant injuries, so this is yet another approach, albeit not practical.
v. “Negligent” Violations of Safety Rule
1. Rule:  In these two cases, even if a safety rule is carelessly or negligently violated, that does not give rise to liability for one participating in a sporting event.  There must still be reckless or intentional conduct that causes injury.

a. The key is that reckless conduct must exist.  That is necessary.
2. Gauvin
a. Facts:  Player in hockey game butt ends another player.  There is no doubt this occurred after the players were no longer competing for the puck.  Court holds that there’s no liability.
b. Rule:  Court adopts the recklessness standard and says that a violation of a safety rule is not necessary.
c. Rationale:  Court basically says there must be reckless conduct.  This is needed to prevent chilling, and to prevent retaliation.
3. Turcotte
a. Facts:  Horse racing.  One jockey apparently bumped another horse and plaintiff left paralyzed.  This would violate the rule against “foul riding.”  No recovery.
b. Rule:  The recklessness standard applies, and the safety rules of the sport do not limit a participant’s consent.
c. Rationale:  Parties agree that defendant wasn’t reckless, but rather only careless.
vi. Knight
1. Facts:  Seminal CA case.  What do you do with assumption of the risk in CA with the adoption of comparative fault?  Here, it was an informal touch football game on dirt during halftime of Super Bowl.  Teams had both men and women, and guy apparently injured the woman.
2. Rules for Assumption of Risk

a. Primary Assumption of Risk:  If the defendant owes no duty of reasonable care to the plaintiff or did not breach that duty, then primary assumption of risk applies, and the plaintiff is COMPLTELY BARRED from recovery.

b. Secondary Assumption of Risk:  However, if the defendant did breach a duty of care to the plaintiff, then secondary assumption of risk applies, and the rules of comparative fault apply.

c. How do you determine the existence of a duty?
i. According to the court, you look at two factors:  (1) the nature of the activity/sport; and (2) the relationship of the parties to the activity/sport.

3. Rule:  For ACTIVE sports, in order for there to be liability, one must engage in reckless or intentional conduct that is outside the range of ordinary activity.
4. Analysis:
a. (1) What is the duty?
i. If it’s a regular sporting activity, the recklessness standard will apply.
b. (2) Was that duty breached?
i. For recklessness, that’s going to take conduct outside range of ordinary activity.
c. (3) If the duty wasn’t even breached, it’s primary, plaintiff barred completely, and comparative fault doesn’t even apply.
i. If the duty was breached, it’s secondary and comparative fault applies.
vii. Negligence – Lestina
1. Facts:  Recreational soccer match and plaintiff injured when defendant runs out of goal and allegedly slide tackles plaintiff.  League prohibits this to minimize injury.  It’s no doubt a safety rule.
2. Rule:  A participant in a sport must refrain from causing injury by negligent conduct.
a. There is no doubt that the negligence standard is the minority.
b. The court also suggests a laundry list of factors like:

i. (a) sport involved;

ii. (b) rules and regulations governing the sports;

iii. (c) generally accepted customs/practices;

iv. (d) risk that are inherent and those that aren’t anticipated;

v. (e) equipment/uniforms used?;

vi. (f) facts and circumstances, including player age, physical attributes, skill, knowledge

3. Rationale:  The court adopts all the reasons that prior courts have given for the heightened standard, but says that negligence standard will suffice to meet those reasons because negligence is flexible enough to deal with all the factors under a particular set of circumstances.

viii. Golf – Schick
1. Facts:  Plaintiff apparently hit by an errant tee shot.  Court holds that recklessness standard applies.

2. Rationale:  The difference from the other cases is that golf is technically non-contact.  Court doesn’t see a reason to NOT apply the recklessness standard.

a. Lazaroff says that the negligence standard could and should apply here because you can play golf carefully and it wouldn’t change the way you play.  Probably would make you play better.

b. On the other hand, you can’t play football with due care.  That would definitely change the game.

c. This isn’t the trend, and Lazaroff says he’s in the minority.
ix. Duty of Coaches – Kahn
1. Rule:  The general rule is that coaches owe a duty to its players to not increase the inherent risks in a sport.  In addition, a coach only has a duty to refrain from reckless or intentional conduct that would cause harm to a player.  Even so, a coach will not be liable for harm that results from a player’s failure to meet a reasonable challenge.

II. Antitrust in Sports

a. Antitrust Laws

i. The main act is the Sherman Act, and section 1 is key.  Section 1 provides that every contract, combination, or conspiracy that restrains trade or commerce is illegal.  What has developed among the courts for purposes of section 1 analysis are two rules:  (1) the per se rule; and (2) the rule of reason.  Section 1 could literally be read to strike down every contract, but that is not so, so that is why there is the rule of reason.

ii. (1) Per Se Rule

1. If the per se rule applies, that means the restraint is automatically illegal.  The restraint’s anticompetitive effects are so pernicious that the court doesn’t even have to do a factual analysis to strike down the restraint.

iii. (2) Rule of Reason

1. If the rule of reason applies, the court is going to do a very detailed factual analysis to determine if the restraint is invalid.  The court will balance the anti-competitive effects of the restraint vs. the pro-competitive effects of the restraint.

2. Rule:  The plaintiff has the initial burden of proving the prima facie case, which is:  (1) the relevant market; and (2) anticompetitive effects in the relevant market.  If so, the burden shifts to defendant to show pro-competitive effects in the market.  If so, the burden then shifts back to plaintiff to show that the means used are not excessive (this IS NOT least restrictive means).
b. Baseball’s Antitrust Exemption

i. Generally

1. In short, “the business of professional baseball” is exempt from the antitrust laws.  This means that you don’t even get to a section 1 analysis.
ii. The Exemption – USSC Cases

1. Federal Baseball Club (1922)
a. Facts:  MLB essentially bought out all the teams of the Federal league, and Federal Baseball Club was essentially left without other teams to play against.  

b. Issue:  whether this violated the antitrust laws?  Court holds no.

c. Rule:  Professional baseball is not commerce, and therefore, section 1 of the Sherman act, and the antitrust laws do not apply to the business of professional baseball.

d. Rationale:  O. Holmes says that baseball isn’t involved in interstate commerce, and since it isn’t, it can’t be subject to section 1.  Holmes said that the game is local.  Putting on the exhibitions are purely state affairs.  Traveling and transports were “a mere incient, not the essential thing.”  
2. Toolson (1953)
a. Issue:  whether baseball is subject to antitrust laws?  Court says no.

b. Rationale:  Court essentially reaffirms Federal Baseball without doing any analysis.  It reaffirms to the extent that Congress had no intention of including “the business of baseball” within the scope of the antitrust laws.

i. Here, the underlying rationale for Federal Baseball is stripped, because the definition of interstate commerce has changed.  We know commerce is much broader at this time, yet the court re affirms.
3. Flood (1972)
a. Facts:  Baseball had a reserve system with uniform Ks.  Players had to say with the team that had him under K, and club could just assign the player to another team or renew the K unilaterally.  There’s no doubt this reserve system restrains trade and keeps salaries artificially low.  No one disputes this.
b. Issue:  The court frames the issue as whether baseball’s reserve system is exempt from antitrust laws.  Court says yes.

c. Rationale:  The court recognizes that baseball is commerce and still reaffirms Federal Baseball and Toolson.  How can that be?
i. The court recognizes that this exemption is illogical and an aberration, and says that it’s better if Congress takes care of it.  Congress hasn’t done anything all these years and it’s “positive inaction” says the cout.
ii. There’s stare decisis, but you can always overrule it.  Court also doesn’t have to wait for Congress we know.  Lazaroff says this is very shaky ground.

iii. There are possible fears of retroactivity, but Lazaroff says that shouldn’t be a worry.
iii. Application to Other Sports – Generally, only professional baseball has the antitrust exemption, and all other professional sports are subject to the antitrust laws.
iv. Scope of Baseball Exemption

1. Here, we are examining how far baseball’s antitrust exemption extends.  The courts are all over the place as to how the exemption applies:

a. (1) the courts can hold that the exemption is broad and that the entire business of baseball is exempt; or

b. (2) the courts can limit it specifically to baseball’s reserve system

2. Broadcasting – Henderson
a. Facts:  One radio station was essentially ousted by another radio station to broadcast Astros games.  Plaintiff claims that this eliminated competition for advertising revenue and listening audiences.

b. Rule:  Professional baseball’s antitrust exemption only applies to integral aspects of the game that do not go to commercial enhancement, like league structure, player relations, and the reserve system.  However, the broadcast of games is not integral and thus not covered by baseball’s exemption.
i. Note:  The court takes a broad view of the exemption, but it STILL doesn’t apply.

c. Rationale:  Court just says that the Supreme Court cases are narrow applications of stare decisis and won’t expand the situation.  Simply says baseball isn’t integral, which is probably not true.

i. Also, if the exemption was extended to broadcasting, then essentially all aspects of sports will be covered by the exemption.

3. Umpires – Postema
a. Facts:  Really a discrimination and sexual harassment case.  Claimed she was overlooked for promotions and what not.  Eventually dismissed.

b. Issue:  whether her claims are exempt under the baseball exemption?  Court says no.

c. Rule:  The baseball exemption only exempts certain activities that are central to baseball, like the league structure and the reserve system.  Employment relations with umpires are not covered under the exemption.
d. Rationale: These are relations with non players.  This doesn’t go to the unique characteristic or need of the game.

4. Re-location of Franchises

a. Exemption Applies Narrowly to Reserve System Only
i. Rule:  The baseball antitrust exemption applies only to its reserve system.
ii. Piazza
1. Facts:  Group tried to buy Giants, but MLB ownership committee rejected bid and told Lurie to negotiate with other teams.  This violated Lurie’s agreement with the group.  Bid eventually accepted and approved for $15M less than investors.

2. Held:  Court holds that claim is not exempt under antitrust laws.

3. Rationale:  The court engages in a long analysis and focuses on how the Flood court truly mentions “reserve system” in its framing of the issue and in several other places.

a. The court also notes that the rule from Federal Baseball is no longer valid, i.e. that baseball is NOT in commerce.

b. Baseball IS in commerce, so the only thing that can stand from Federal Baseball is it result on the facts, which is that baseball is exempt when the reserve system is at issue.

4. Lazaroff

a. Lazaroff doesn’t buy this, as he doesn’t see anything in Flood that says it’s cutting away from Federal Baseball.  Flood specifically says that it is once again adhering to Federal Baseball and Toolson.
iii. Butterworth
1. Facts:  Arises out of the owners’ rejection of Giants’ move to Tampa.
2. Rationale:  Cites Piazza and is throroughly impressed with it.  Baseball is in commerce and that seriously undermines Federal Baseball and Toolson.  Flood mentions reserve system several times.
b. Exemption Applies Broadly to Include Re-Location Issues
i. Rule:  The baseball antitrust exemption applies broadly to the integral aspects of the business of professional baseball.  This includes issues that relate to players, league structure, the reserve system, and the sale and relocation of franchises.
ii. Minnesota Twins
1. Facts:  Owner palnned on selling Twins and Minn. refused public funding for stadium.  Selig said that if no stadium, MLB would approve move and possibly boycott.

2. Held:  This is exempt from the antitrust laws.

3. Rationale:  Court cites Flood and its holding as applying to the business of professional baseball, and how it had no intention to overrule Federal Baseball or Toolson.  Congress has allowed the aberration to remain and the court is going to leave it to Congress to fix.

iii. Major League Baseball – league contraction

1. Facts:  Clubs voted to eliminate two teams and contract league.  Even the AG agreed that the exemption should nto be construed narrowly.
2. Held:  These claims are exempt from the antitrust law.

3. Rationale:  Again, the court applied the exemption broadly and league contraction no doubt falls under the exemption.

v. Curt Flood Act

1. This law attempted to place the business of baseball within the antitrust laws, but its effect has been minimal for two reasons:  (1) there are a bunch of exceptions in the statute that swallows up what the law covers; and (2) what the law does cover is usually non-applicable because everything is now handled through collective bargaining and the non-statutory exemption.

2. The Act would cover employment relations with MLB players, which would mean that MLB players could sue under the antitrust laws.

3. What is NOT covered:

a. Minor league baseball stuff; franchise relocation, expansion, contraction, etc; stuff covered under the Sports Broadcasting Act; and baseball’s relations with umpires

b. This means that the exemption STILL applies, depending on whether the court takes a narrow or broad view.

vi. BOTTOM LINE ANALYSIS

1. (1) baseball has an antitrust exemption
2. (2) scope
a. (a) some courts apply it broadly to the business of professional baseball, which includes all integral aspects, which includes league relations, player relations, relocation, contraction, etc.
b. (b) some courts apply it narrowly to reserve system only.
3. (3) see if the Curt Flood Act applies, or at least discuss it
4. (4) we’ll see later that the non-statutory exemption must be applied too.
c. Single Entity/Separate Entity Dispute

i. Generally

1. KEY:  In order for section 1 of the Sherman Act to apply, IT IS NECESSARY that there be concerted action.  This means that there must be some sort of agreement between two separate entities.  This is a THRESHOLD ISSUE.  If you don’t have concerted action, section 1 doesn’t even apply, and you don’t even reach the merits of the case.

2. If the action is unilateral, then it cannot violate section 1 no matter how anticompetitive it is.

3. How might sports leagues be viewed as a single entity?

a. Each team needs one another to survive.  You can only have a game with two teams.  There is no league without the cooperation of the teams.

b. Teams have to get together to agree on games, scheduling, etc.

4. How might sports leagues be viewed as a separate entity?

a. You can view a league as each team conspiring and agreeing to certain rules.

b. As we will see, this is the view that most courts will take today.

ii. Early Cases – leagues are single

1. San Francisco Seals and Levin
a. Rule:  Sports leagues are single entities and not capable of concerted action for the purposes of section 1 of the Sherman Act.  Therefore, the merits of an antitrust claim under section 1 cannot be reached.

b. Rationale:  The teams have to cooperate to make money.  They have to work together to put on the games.  They compete against similar leagues.  They are not really economic competitors.

iii. Most Cases Today
1. Rule:  The general rule today is that sports leagues are separate entities and are capable of concerted action for the purposes of section 1 of the Sherman Act, and therefore, the merits of a claim under the Sherman Act can be reached (under the per se rule or the rule of reason).
2. North American Soccer League
a. Facts:  NFL had a rule whereby owners could not an interest in any other major professional sports team, including soccer teams.

b. Issue:  Whether the NFL was a separate entity and had therefore engaged in concerted action under section 1?  Court holds yes.

c. Rationale:  The NFL teams are independently owned and operated.  They share TV receipts, but they have their own policies with regard to players, coaches, employees, etc. where profits, losses, and expenses are not shared.  These profits vary from team to team.
3. Los Angeles Memorial Coliseum
a. Facts:  NFL had a rule in place providing that a team could not move into the “home territory” of another team without approval of ¾ of the owners.  Rams were in Anaheim, so LA was their home territory and Raiders wanted to move to LA.  Owners rejected it.

b. Issue:  Whether the NFL is a single entity for purposes of the Sherman Act?  Court holds no.

c. Rationale:  The NFL rules are not set by one individual or a parent corporation, but by the separate teams acting jointly.

i. Each team is separately and independently owned.
ii. CRUCIAL:  Each team has in place its own policies with regard to management, players, coaches, personnel, and tickets, which means that each team’s profits and losses vary.  In addition, these profits and losses are borne by each team individually, and are not shared, which is a defining feature of a single entity.
4. McNeil
a. Facts:  In Copperweld, the USSC provided that a parent and its wholly owned subsidiary cannot conspire for purposes of section 1.  The league tries to analogize to Copperweld, but the court rejects that.
iv. Fraser
1. Facts:  MLS set up as an LLC under DE law.  The LLC has investors that also operate teams.  But MLS is centrally run.  MLS pays the salaries, it pays most of the stadium rents.  MLS owns copyrights, patents, IP rights.  MLS owns ticket sales.  MLS distributes the revenues to the investors.  The players have contracts with MLS, not each team.  MLS sets up the rules.

2. Issue:  whether MLS was a single entity?  Court holds yes.

3. Rationale:  This case is different than the ones above because of how MLS is centrally run.  The revenues are distributed to the investors just like in a shareholder/corporation setting.  If a team does well, the league as a wholel benefits.  MLS as the entity has control of the revenue.

a. In the above cases, while the leagues distribute certain revenues evenly, each team still had their own policies where profits and losses weren’t shared.
b. MLS was the central body here setting up the rules.

d. Player Restraints

i. As stated above, most courts will hold that sports leagues are separate entities for the purpose of section 1.  In fact, in many of the cases that we see in this section, both sides will just agree that there is concerted action by the sports league.  There is no single entity/separate entity dispute.

1. Thus, the merits of the claim are reached, and then the question becomes whether the restraint is examined under the per se rule or the rule of reason.

2. As we will see, because of the unique nature of sports, the restraints will often be evaluated under the rule of reason.

ii. Boycotts Under the Per Se Rule

1. Haywood
a. Facts:  One cannot play in the NBA unless he is at least four years removed from his HS graduation class.  Haywood graduated HS in 1967, and signed with the Sonics for the 70-71 season, so he wasn’t eligible yet.  Court strikes down the rule as PER SE illegal.

b. Rule:  Concerted refusals to deal are deemed per se illegal under the Sherman Act, and a professional sports league’s rule barring players from joining the league until four years after high school graduation is per se illegal.
c. Rationale:  This is a group boycott.  The teams are boycotting against everyone who isn’t 4 years out of high school.
2. Blalock
a. Facts:  Blalock suspended by the LPGA executive committee.  The executive committee was made up of fellow player competitors.  Court holds this PER SE illegal.

b. Rule:  Group boycotts often fall under the per se rule because their effects on competition are so pernicious and they have virtually no redeeming value.

c. Rationale:  The key fact is that this rule is a group boycott.  She cannot participate in the LPGA at all.  She is excluded from the market of professional golf.

i. Importantly, it is her fellow competitors that impose the restraint on her.  This means that there is one less player in the field to compete against.  They used their subjective discretion to suspend her.
iii. Restraints Under the Rule of Reason
1. Kapp
a. Facts:  There are several NFL rules challenged here.  First, under the draft rule, the team drafting a player has exclusive rights to him.

i. The tampering rule prevents other clubs from negotiating with a player.

ii. The “Rozelle Rule” provides that if a player has played out his contract and goes to another team, the new team must compensate the old team.  If no agreement is reached, the Commissioner makes the decision himself.  Owners select Commissioner.
iii. The Standard Player contract gives the team an option to renew the K unilaterally at reduced compensation.

b. Rule:  The court applies the rule of reason.  Why?

i. (1) Sports leagues are unique in that they are joint ventures.  Teams must cooperate to be successful.
ii. (2) The per se rule would probably prevent collective bargaining for rules that are necessary.
iii. These types of rules are usually illegal per se bcause they’re basically group boycotts, not allowing one to pursue his trade and deal with other employers.
c. Rationale:  The court strikes down the Rozelle Rule as patently unreasonable.

i. The rule is essentially a group boycott where players cannot go to different teams.

ii. KEY:  The rule is unlimited in time and extent.  It goes on in perpetuity.

iii. Court strikes down draft rule, tampering rule, and ability of Commissioner to make final decision as patently unreasonable.  Plaintiff gets summary judgment as this is trial court.
d. NFL Justifications Offered
i. IMPORTANT:  The NFL argued that they need this rule to increase COMPETITIVE BALANCE ATHLETICALLY.  How does this relate to economic competition in an antitrust sense?

1. If the product is better with close games, more people will watch games.
2. If more people watch games, there are more advertisers advertisigin.  The ad revenues give owners more money and could give players more money.

ii. We’ll see this more in the Smith case.
2. HOW do these rules affect competition?

a. (1) With the Rozelle Rule, teams won’t want to sign free agents because they have to give up players.  Then, new teams will want to sign players for less because they have to give up compensation.

i. Result:  Players are prevented from receiving fair market price salary.  Salaries are artificially lowered.
b. (2) Drafts

i. With drafts, players are selected by teams, and the teams have exclusive negotiating rights.  With the no tampering rules, the player can only deal with the team that selected him.

ii. Result:  The team can low ball the players.
3. Mackey
a. Facts:  Plaintiff challenges the Rozelle Rule.

b. Issue:  Does the Rozelle Rule violate Section 1?  Court says yes.

i. Court also held that the non statutory exemption didn’t apply, as we will see later.

c. Rationale:  The court says that it doesn’t have to decide if pro competitive balance is enough of a a justification, but does suggest that it is legitimate.  In any event, there are less restrictive alternatives because:

i. (1) the Rule applies to everyone;

ii. (2) it is unlimited in duration; and

iii. (3) there are no procedural safeguards.
4. Smith
a. Facts:  Player challenges the draft, which no doubt limits how much money he will make.  This was 1968 draft with 16 rounds.  Court notes that the new draft was less rounds (applies to less players), has minimum salaries for rookies, eliminates a team’s perpetual right to a player.
b. Issue:  Does this violate section 1?  Court says yes.

c. Rationale:  This is where the NFL argues that pro competitive balance athletically is its justification.  The court says no.

i. Court says you can’t balance the two.  Court says NFL hasn’t shown any procompetitive impact in an economic sense.

ii. Lazaroff says this is more controversial, and as we saw above, there is an argument for the NFL here.  He thinks court is wrong here when it says you can’t balance the two, but court might be right in that it’s not ENOUGH of a connection.

d. Two view to know:

i. (1) cannot use competitive balance as a justification

ii. (2) you can use competitive balance as a justification but it just wasn’t enough in this case (Lazaroff’s view)

5. Neeld
a. Facts:  NHL and its teams have basically combined to exclude players who could only see out of one eye.

b. Issue:  Does this violate section 1?  Court says no.

c. Rationale:  This is a safety rule, but even so, there could still be anticompetitive effect, and plaintiff didn’t show it.  There is a boycott, but the boycott affects only a very few people.

i. It won’t affect other players and competition in market for player services.  Only one person is affected, not the entire market.  The others are in the same position and the salaries won’t be effected.

d. KEY:  The key seems to be that the boycott is very small and only affects maybe one or two people, unlike Haywood case and the other boycotts.

6. Toscano
a. Facts:  The Senior Tour has a no cut rule, and there is also a rule that if one is qualified to play in an event, he can’t play in a non-Tour event without consent of the Commissioner.  Also, if the player wants to appear in a televised tourney not approved by the Tour, then he needs to get an exemption, which is almost always granted.  He never got one.  He claims that these rules keep competing tours from being successful.
i. This is really a standing claim for the Tours, not him.

b. Rationale:  Court says that he can’t show any anticompetitive effects.  Even if he did, the court says that considering procompetitive justifications is acceptable here, unlike the Smith case.  You keep the stars around, people watch, you get more ads, which means you get more money, which should lead to a better product.

iv. Defining A Relevant Market

1. Fraser
a. Facts:  The MLS case again, and court doesn’t decide single entity dispute.  Court holds that even if MLS is separate, plaintiffs can’t win because plaintiff cannot show the relevant market.

b. Rule:  In ever rule of reason case, the plaintiff has the initial burden of providing a relevant market.

c. Rationale:  In NFL cases, the market is pro football players in the U.S.  Here, the market is more global, because it’s soccer.  The best soccer is in Europe.

i. The market is much bigger and broader here and players have more choices.

ii. Naturally, when the market is bigger and broader, playerse have more choices and can go elsewhere, meaning the restraint is not that significant. 
2. Aquino
a. Facts:  Here, the plaintiff failed to define a relevant market in his complaint.  There was no economic competition in the OHL as the player stipends were already set.
v. Age Restrictions Under the Rule of Reason – Clarett
1. This is essentially the Haywood case again, except that the rule of reason is applied, as opposed to the per se rule.

2. Facts:  NFL has rule that says you cannot enter the NFL until at least 3 years have passed since your high school graduation.

3. Issue:  Does the NFL rule violate Section 1?  Court says yes.

a. This decision has been vacated by the Second Circuit though, saying the non statutory exemption applies.

4. Rationale:  This is like a boycott, but it’s the rule of reason, and a lot of people are restrained here.  But how does this affect competition?
a. There are less sellers and less people, and if new guys come in and get a K, veterans want more.  But it’s not clear. 

b. NFL probably has less restrictive alternatives in the form of testing and just not picking people.

c. But Lazaroff thinks that this rule may not even adversely affect competition in the labor market.

e. Non-Statutory Labor Exemption

i. What is this?

1. There is a statutory exemption under the labor laws where unions act in their self interest and their actions are exempt from antitrust scrutiny, but this does not cover agreements between labor groups and non labor groups.

2. The non-statutory exemption is a judicial creation that covers labor groups and non labor groups.
a. This is unions agreeing with the owners, players union having the collective bargaining agreement.
i. The CBAs will usually cover salary caps, reserve systems, Rozelle Rule, free agency, draft, etc.
b. This was created to balance:  (1) antitrust laws; and (2) labor law.

c. The provisions collectively bargained for would no doubt be illegal under antitrust laws.

d. Policy:  Labor law seems to promote collaboration and restraints on trade, while antitrust laws want to prevent that.

e. So, you have the non-statutory exemption to balance these opposing policies.
3. If the non-statutory exemption applies, then the antitrust laws must give way and the merits of a section 1 claim are not reached.  The restraints will be immune from analysis under § 1 no matter how anticompetitive they are.
4. Three issues:

a. (1) does the exemption apply?

i. Meaning, what rule?  We know the three element Mackey test and we also know the labor policy arguments from Wood, Brown, and Clarett.  
b. (2) what is the scope of the exemption?

i. Meaning, what’s mandatory?  We know wages, hours, and other terms and conditions of employment.

c. (3) what happens when a collective bargaining agreement expires?
ii. Why would players form unions and agree with owners on issues that would fall under the non-statutory exemption?

1. Players know they can win the antitrust cases in court based on cases like Kapp, Mackey, and Smith.

2. (1) One possible reason is that players do this to achieve the greatest good for the greatest number of people.  Some people sacrifice, but there is job security and adequate salary for all.

a. The top stars are hurt, but probably not much.
3. (2) Lazaroff also thinks that players believe what owners are saying, that sport is better off economically with some restraints.  They also know that owners don’t have any obligation to run a sports league and can pull the plug anytime.  Players realize there has to be some compromise.

iii. Mackey ELEMENTS
1. (1) the rule must primarily affect the parties to the agreement;

a. this includes future/potential employees/players

2. (2) the rule must regard a mandatory subject of collective bargaining; and

a. Under the NLRA, this means “wages, hours, and other terms and conditions of employment.”

3. (3) there must have been bona fide arms length bargaining between the two sides.

a. Rule:  One need not change one’s position to engage in bona fide arms length bargining under the NLRA.  Section 8(d) of the NLRA only requires that one meet at reasonable times and hours and confer in good faith over wages, hours, and other terms and conditions of employment.

iv. Courts using the Mackey Test

1. Mackey
a. Facts:  Rozelle Rule challenged.

b. Rule:  Applied the 3 prong test above.

c. Rationale:  (1) No doubt the players and owners are primarily affected; (2) no doubt this is met as the Rule depresses salaries as explained above, so that concerns wages.

i. Prong 3 is where NFL failed.  The Union was too weak, so non statutory exemption applies.
2. McCourt
a. Facts:  Essentially, the NHL’s version of the Rozelle Rule was challenged as plaintiff got assigned to Kings because Wings signed a Kings player and Wings had to give compensation.  Also, if there’s a dispute as to compensation, a neutral arbitrator settles it, not the Commissioner.

b. Issue:  Does the non statutory exemption apply?  Court says yes.

c. Rule:  Uses the 3 prong Mackey test.

d. Rationale:  No doubt the first two elements are met as it concerns players/owners, and the Rozelle type rule depresses salaries.  The issue is bona fide arms length bargaining.

i. NHL need not change position on rule as noted under the NLRA defition of good faith bargaining.  NHL also made several concessions, and NHLPA bargained for benefits like bonuses, pensions, etc.

ii. However, a quid pro quo IS NOT REQUIRED.  It’s just the good faith negotiations that seem to matter.
iii. Lazaroff says court doesn’t seem to require that much on the third prong.

3. TODAY:  A court today is not going to say a player’s union is weak.  They’re all real strong today, no doubt about it.
4. Zimmerman
a. Facts:  Plaintiff challenging the supplemental draft.  This was in response to USFL signing players.  There was concern that only best/richest teams could afford to draft USFL players under K and wait those Ks out.  NFLPA rep talked over phone with owner rep.  Owners expanded roster size.
b. Issue:  Does the non statutory exemption apply?  Court says yes.

c. Rationale:  There doesn’t appear to be a formal CBA here, and that doesn’t matter.  Court not real concerned with bargaining and says union is stronger now than in Mackey.  The 1982 CBA wasn’t reached until after a 57 day strike.

i. NFLPA and the owners bargained quite a bit, over rounds and other technicalities.

v. Other Approaches

1. Wood
a. Facts:  Wood is a college player and he isn’t a member of the union yet.  He says that the agreement cannot affect him then.

b. Issue:  Can the non statutory exemption apply to one who is not a member of a union that is a party to a CBA?  Court says yes.

c. Rule:  Court doesn’t use the Mackey test, but focuses on the policy of the labor laws.  In addition, future employees are included to be covered by a current CBA and the non-statutory exemption applies to future employees as well.
d. Rationale:  This is a broad meaning of employee and necessary, because new EEs come to new jobs all the time.  Future EEs have to be included so that labor policy doesn’t fall apart.
i. You can’t just negotiate a new CBA whenever a new EE comes along.  That’s absurd.  You can’t give the new EE, and only him, the ability to bring a suit when he comes along.  This definition is needed to keep labor peace.

e. Court says that allowing the use of antitrust as a weapon would “subvert” labor policy:

i. (1) once there is a union, the union rep is supposed to get the best deal for the greatest number.  THIS IS THE POLICY.  So, individual EEs can’t negotiate directly with ERs, and to allow as such, which is what Wood claims, would interfere with labor policy.

ii. (2) once there is a union, there is a freedom of contract policy in the collective bargaining process

1. ER and a union can agree on things that best suit interests and also ensures labor peace

2. doesn’t matter if he gets less than his fair market value because newcomers are usually disadvantaged by seniority and what not.

iii. Court not going to let pro athletes subvert all these things that labor favors.  Labor favors less competition.
vi. Expiration of the Collective Bargaining Agreement – What Happens?

1. What happens when the CBA expires?

a. Does the non statutory exemption NOT apply immediately upon expiration?  Does it go on forever?  Does it end at impasse?  Or does it end sometime in between?

b. 
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CBA expires

IMPASSE

NEVER
2. Bridgeman
a. Rule:  The non-statutory exemption continues to aply so long as two elements are met:  (1) the employer maintains the status quo; and (2) the employer has a reasonable belief that the same, or similar terms, will be agreed to in a new CBA.

i. So based on the timeline above, the exemption may no longer apply somewhere in between expiration/impasse and impasse/never.
b. This test is completely unworkable says Lazaroff and no one follows it.  No other court has followed this.

c. Like I said, it’s also not clear whether this is an objective or subjective test, or both?
3. Powell
a. District court:  The district court said that the exemption could end at impasse, and an impasse is a temporary deadlock or hiatus in negotiations, which is almost always broken.

b. After impasse, what can an employer do?
i. AFTER impasse, an employer can unilaterally implement its last best offer, terms that vary from the previous CBA, but are consistent with the last best offer.
ii. The employer can implement terms that are reasonably contemplated within the scope of pre-impasse proposals.
iii. A legitimate possibility:  Impasse is thus a legitimate point to allow players to start making antitrust claims because that is when an employer may implement terms unilaterally.  However, the court does not use impasse.
c. Rule:  The non statutory exemption applies so long as the labor relationship is still in existence, which means that the labor union still exists.

i. If the union is still around, it can bargain and the exemption still exists.
d. Rationale:  The rationale is that the union has remedies available under the labor laws.
i. So long as remedies like strike, petitioning the NLBR for a cease and desist order exist, then the relationship still exists and the exemption is still going to apply.

ii. In essence, the court wants the parties to work out difference through bargaining and use labor law remedies and NOT use the antitrust laws as a weapon.
4. Brown
a. There was no CBA in place here.  Terms were unilaterally imposed by ER after expiration of the CBA.
b. District court:  The district court in the Brown case said that the non statutory exemption is gone upon expiration of the CBA.

i. This is easy and bright line and creates an incentive to enter into a new agreement.

ii. The cons are that players won’t even enter into CBAs because they can just bring suits.  The owns won’t make concessions knowing they can be sued.

iii. However, Lazaroff is not aware of any other court that uses this (non statutory exemption is gone when CBA expires).
c. USSC Analysis
i. This is the culmination and the most important essentially, and its rule is very similar to the Powell court.
ii. Bottom line:  In short, if the union is still around, and remedies are available under the labor law, the non-statutory exemption will apply, even if the employer imposes terms unilaterally.
1. The union must pusue its remedies under the labor laws and you won’t see them using the antitrust laws as a weapon.
2. Short of decertification of union, the non statutory exemption will apply.  Or maybe extremely long impasse combined with “instability” or “defunctness” of multiemployer unit
iii. Rationale:

1. There were negotiations, and grew out of the lawful process. It was a mandatory subject and concerned only the parties to the relationship.

2. There are remedies available under labor law and you don’t want antitrust to usurp NLRB’s authority to govern the collective bargaining process.  Antitrust threatens stability in the collective bargaining process.
5. Clarett
a. Facts:  The age restriction keeps Clarett out.  He’s not a member of the union and he’s not a party to the collective bargaining agreement.  The court still says that the non-statutory exemption applies.

b. Rule:  The court doesn’t use the Mackey approach, but modifies it somewhat and focuses on the labor policies that were mentioned in Brown.
c. Rationale:  The court says that this WAS a mandatory subject of bargaining.

i. Lazaroff says that, if so, the focus is shifted to favoring labor law

ii. It doesn’t even matter that the rules weren’t bargained over during the negotiations that preceded the current CBA.

1. Rules were known to the union and they had a copy of them.

2. The rules were mandatory subjects, and if so, the union could have made the rules an issue if needed.

vii. ANALYSIS:
1. (1) Does the non-statutory exemption even apply?

a. (a) Apply the Mackey Test and its three elements:

i. (i) primarily affects parties to agreement;

1. this includes future/potential employees/players

ii. (ii) mandatory subject of bargaining; and

1. wages, hours, terms and conditions of employment

iii. (iii) bona fide arms length bargaining

1. no need to change stance.  Only need to meet at reasonable times and hours and confer and negotiate in good faith over wages, hours, and other terms and conditions of employment

b. (b) Possibly use the labor policies in Wood, Brown, and Clarett
c. (c) Also, the exemption will apply even to future employees

2. (2) Expiration of the CBA

a. gone after expiration?;

b. still applies so long as employer maintains status quo and reasonably believes similar terms will be implemented in a new agreement?

c. gone at impasse?;

d. still applies so long a labor relationship exists even if after expiration and even after impasse and unilateral implementation of terms

i. unless decertification of union or long impasse with defunctness or instability of union

f. Interleague and Intraleague Disputes

i. What is this?

1. Not all disputes are between teams/owners and players.  Here, we’re talking about a dispute between one league member and the rest of the league or a dispute between one league and another league.
2. These are not going to be mandatory subjects of collective bargaining, so the non-statutory exemption isn’t going to apply.  They don’t have to do with restraints.

a. Remember:  If these disputes come up in BASEBALL, you have to consider the scope of the baseball exemption.  Is it narrow, only the reserve system?  Or is it broad, business of baseball in general?
ii. North American Soccer League
1. Facts:  We dealt with this earlier in terms of single entity/separate entity.  So, the teams are separate entities and there is no exemption, no baseball exemption, no non-statutory exemption, so you reach the merits under section 1.  This was the league complaining about the NFL’s cross ownership ban.
2. Issue:  Does the NFL’s cross ownership ban violate section 1?  Court says yes.
3. Rule:  Like the player restraint cases, in these interleague and intraleague disputes, the court is going to use a rule of reason.  The plaintiff must demonstrate the anticompetitive effects in the relevant market.  If so, then the defendant can demonstrate pro-competitive effects.  And if so, the burden then shifts back to the plaintiff to show that the defendant could have used less restrictive (not the least) means.
4. Rationale:
a. THRESHOLD MATTER:  Plaintiff must define the relevant market
i. In the player cases, the market is just player services for the professional sport.
ii. One possible market:  One market could be the global market and the global capital, essentially anyone with enough money to buy a sports team.
1. Effect:  If this is the market, then you eliminated all the NFL owners, but there are still thousands of people with enough money to buy sports teams.  Thus, the anticompetitive effect in the relevant market would be minimal.
iii. Market argued for by plaintiffs:  They argue that the market is ONLY people who know how to run sports teams.  They say it is people with money AND the skill to run sports team.
1. Effect:  With this, the market is smaller, and eliminating NFL owners from the market will have a dramatic anticompetitive effect.
b. Court accepts the plaintiff’s market by saying that people have to take risks to invest in sports teams.  It is high profile.
i. However, what about people like Cuban and Maloofs who are risk averse and don’t have the skill?  So the market here might actually be TOO narrow.
ii. But if the market here is proper, he anticompetitive effects are no doubt clear.
c. NFL Justifications:  NFL argues that there is a threat of disloyalty, but court says no, as the NFL is successful, and the NFL could use less restrictive means, i.e. creating different committees to prevent conflicts of interest.
iii. Raiders I
1. This case really opened up the door for teams to start moving.
2. Facts:  The NFL prevents teams from moving into the home territory of another team without approval.
3. Issue:  Does the rule violate section 1?  Court say yes.
4. Rationale:
a. Again, the relevant market is key:  The relevant market has the product and geographic compenents.
i. (1) One possible market is NFL football in LA area.
1. If so, eliminating one competitor makes a huge impact, as one competitor will essentially monopolize the LA area.
ii. (2) NFL argue that the market is broad, entertainment in general.
1. If one competitor, like the Raiders, is excluded, the impact on competition is minimal.  A ton of other entertainment choices are still available.
iii. Reasonable interchangeability:  In defining the product market, the test is whether there is reasonable interchangeability for the product, i.e. are there reasonable substitutes for NFL football?
1. Economists will use cross-elasticity of deman, meaning if product B and product A exist and A raises prices, but not B, do people still go to A?  If so, then the product is unique.
b. Here, the NFL is no doubt unique because the NFL games are always sold out though they are expensive.  That means there is no substitute for the NFL games.  Also, there was evidence that NFL football is a better tenant for the Coliseum.  All of this indicates that the market should be narrower.
i. Interestingly enough, the court says the jury doesn’t even have to picka  relevant market.
c. NFL Justifications
i. The NFL says that it must have teams spread out to foster rivalries and fill stadiums.  The teams are interdependent on one another.  They want to build fan loyalty , achieve financial stability.
ii. No one disputes this.
d. Less restrictive alternatives
i. The court says that there are less restrictive alternatives because the owners were voting “no” for no reason.  If there was a procedural mechanism that considered objective factors, i.e. population, facilities, economic projections, then that would be better.
e. Lazaroff says that the jury must’ve implicitly found a narrow market.  Otherwise the case doesn’t really make sense.
iv. Clippers
1. Facts:  Essentially the same facts as Raiders I, except in the NBA.  District court granted the plaintiffs summary judgment.  This court reverses.
2. Rationale:  It is the posture of this case that is critical.  Raiders I  was affirming a jury verdict.  Here, you need a full blown rule of reason, making summary judgment improper.
a. The safeguards that were mentioned in the Raiders case are well advised says the court, but not necessary.  They will definitely be helpful.
v. Grizzles
1. Facts:  Memphis Grizzlies complained that NFL prevented it from entering the NFL.  At this time, there is no team in Memphis. 
2. Issue:  Did this violate section 1?  Court says no.
3. Rationale:  Like the other cases, the market will probably be NFL football in Memphis.  The NARROW market helps the defendant in this case.  There is no other NFL team in Memphis, so if the Grizzlies are excluded, that doesn’t hurt competition.  There’s no NFL market in Memphis and keeping Grizzlies out won’t make a difference.  The closest team is STL, which is 280 miles away, and Memphis and STL wouldn’t compete.
a. If the market included college football, maybe excluding Grizzlies hurts competition.
b. If the NFL excluded Grizzlies from NY, that’s another story.
g. Amateur Athletics
i. Generally
1. With respsect to amateur athletics, we know that the main difference from pro players is that they are not paid.  The pros and amateurs are essentially similar from a commercial standpoint except for the fact that the amateurs aren’ paid.  The NCAA players aren’t EEs and they don’t bargain for Ks, but you do need the players to play the game.
a. The players are the raw input.  They are the raw material to put on the game.
2. There are two schools of thought:
a. (1) the athlete is getting the scholarship, he’s getting to showcase his skills, and he’s basically getting a free education.
b. (2) this is a big business and the schools are using the athletes to generate millions of dollars, and the player value is more than the cost of attendance.
i. They’re supposed to be student athletes though.
ii. Even though they’re supposed to be student athletes, we know some guys are there to showcase skills and then leave.  If so, the players are really hired hands and the student/athlete concept is just an illusion.
3. What these cases try to do:
a. They try to draw a line between what is commercial and subject to antitrust laws and what is not commercial and needed to preserve the uniqueness of the NCAA.
ii. Board of Regents
1. Facts:  Here the NCAA limited the number of times teams could appear on TV.  The NCAA also fixed the prices.  This was a restriction on output and a price fix.
2. Issue:  whether this violates section 1?  Court says yes.
3. Rule:  The court uses a “quick look” rule of reason.  When the anticompetitive effects are so obvious, such as a restriction on price and output, the plaintiff need not show the relevant market, and the inquiry turns directly to the defendant’s justifications.
a. There is no need for a full blown rule of reason.
b. Again, this price fixing and restriction on output is a horizontal restraint and would normally be per se illegal, but this is in the context of sports.
c. The NCAA must agree on certain rules, like scheduling, size of filed, number of players, et.
4. Rationale:  NCAA argues that they need to protect live attendance, but there is no evience to support this.
a. Defendant says they need this to protect competitive balanace.
i. COURT DOES SAY THAT THIS IS LEGITIMATE, which seems contrary to the Smith case and other cases we’ve seen.
ii. However, the NCAA fails factually, because the plan here doesn’t even address that.
5. What does the court say about player restraints?
a. At first glance, the rule of reason would seem to apply like any normal sports case.
b. The court says that the integrity of the product can’t be preserved except by mutual agreement.  The NCAA is trying to market college football, and when this is identified with a school, that makes it more popular than other comparable pro sports, like minor league baseball.
i. Seems like the court is saying that with NCAA football, you have the school and the school tradition and rivalries.  You have all the players going to “your” school.  You have the players identifying with an academic tradition, i.e. “it’s SC football.”
ii. With minor league baseball, you don’t have the close association of a school.
iii. Hennessey
1. Facts:  Number of assistant football and basketball coaches limited at DI schools.
2. Issue:  Does this violate section 1?  Court says no.
3. Rule:  Court uses a rule of reason.
4. Rationale:  Court says that the defendants adopted this rule to preserve competition because it prevented certain schools from just loading up and dominating.  Smaller schools felt pressure to keep up with the big successful schools.
a. Court placed burden on plaintiff to show unreasonableness, which is different.
iv. Law
1. Facts:  NCAA limited salary of certain entry level coaches to 16K.
2. Issue:  Does this violate section 1?  Court says yes.
3. Rule:  Court uses quick look rule of reason even though this is price fixing because this is sports, and the NCAA must agree on certain things to exist.
4. Rationale:  Quick look applies because the NCAA was price fixing, no doubt.
a. Justifications
i. Retaining entry level positions – may have social value, but doesn’t impact competition
ii. Cost reduction – insufficient by itself
iii. Maintaining competition – NCAA argues that this prevents other schools from hiring the most experienced and best coaches
1. NCAA hasn’t shown a sufficient nexus, and the plan was mainly for cost reduction
v. So for TV (Board of Regents) and coaches (Law and Hennessey)HenHeddfd, the court will use a rule of reason and follow the same approach as pro sports.
vi. NCAA Player Restraints – Two approaches to know:
1. (1) the antitrust laws don’t even apply because the activity is non-commercial
a. but financial transaction between students and schools have been deemed commercial according to Lazaroff, so this is questionable.
b. The players are not there for non-commecial reasons, we know that.
2. (2) the antitrust laws do apply, but the players cannot show a relevant market or the restraint is reasonable.
a. Lazaroff says that this is a false dichotomy and you need to do a closer antitrust look.
III. Sex Discrimination
a. Two main sources of authority:
i. (1) Equal Protection Clause
1. We know that the EPC provides that no state shall deny any person the equal protection of the laws.
2. Of course, the threshold requirement is that there must be state action.
3. For gender discrimination, the test is intermediate scrutiny (Craig):
a. (a) the state must provide an important governmental interest; and
b. (b) the means used must be substantially related to that interest
c. We know that in VMI, Ginsburg called for an “exceedingly persuasive justification,” so we’re not quite sure if that ratchets up the intermediate scrutiny standard.
d. Usually, the gender classification should achieve something that a gender neutral statute can’t include.  Look for overinclusivness and underinclusiveness, but some is allowed.
4. Before the intermediate scrutiny test was employed, courts used the rational basis test:
a. (a) this requires only a legitimate government interest; and
b. (b) that the means used be reasonably related to the interest
c. We know that this requires no fact finding by the legislature, and great deference will be given and that facts will be presumed.
ii. (2) Title IX of the Education Amendments
1. Title IX provides that no person shall be discriminated against on the basis of sex in any education program that receives federal funding.
iii. Possible Permutations of Which Law Applies
1. (1) Title IX and EPC can both apply
a. public university that takes federal money, like UCI would fall here.
2. (2) Title IX and EPC both won’t apply
a. private institution that doesn’t take any federal money
3. (3) Only Title IX
a. private university like USC would fall here
4. (4) Only EPC
a. public actor that doesn’t take any federal money
b. State Action
i. Rule:  State action is an absolute prerequisite before the EPC applies, and this is when one acts under color of state law.
ii. Tarkanian
1. Facts:  Claimed that NCAA was a state actor.  Court says no.
2. Rationale:  Not a state actor even though private and public universities are part of NCAA.  The fact that there were a bunch of public universities from different states some how detracts from state action.
iii. Brentwood Academy
1. Facts:  Statewide athletic association included private and public schools.  Board included public officials, puclic schools.  Most members were public.  Association penalized Brentwood for recruitment violations and brought Fourteenth and First claims.

2. Held:  State action existed.
3. If the association has mainly public schools, that’s state action.
c. Cases Pre-Craig
i. You really have two questions to deal with in these cases, exclusion of boys/girls and also the number of opportunities available.

ii. Bucha – 1972

1. Facts:  Girls were excluded from trying out for boy’s team because of sex.  There is a girls team, but there are more limits on that team than the boys team.  Girls’ benefits were limited, like # of awards and they couldn’t go on overnight trips.  These were rules of IL HS Association, so state action exists.

2. Issue:  Does this violate the EPC?  Court says no.

3. Rule:  Court uses rational basis test.

4. Rationale:

a. Legitimate interest

i. This case reflects the archaic notions of boys vs. girls, i.e. we don’t want to see women playing football or hitting one another.

ii. Physical and psychological differences between boys and girls..

b. Are means used reasonably related to the interest?

i. Because of those differences, having the difference is rational.  The plan here was separate, but not even equal.

iii. Morris – 1973

1. Facts:  This case turns the tide from those achaic notions seen in Bucha.  Girls wanted to play tennis against boys, and there was no separate girls team.
2. Issue:  Does this violate the EPC?  Court says yes.

3. Rule:  Court uses rational basis.  For NON-CONTACT sports, like tennis, girls must be given a chance to compete against boys if there is no separate girls team.

4. Rationale:

a. Court specifically says that this is only for non-contacts sports though.

b. Basically no reason to exclude girls in a sport like tennis.

iv. Brenden – 1973

1. Facts:  Girls want to participate in tennis, running, and cross country skiing.  There are boys’ teams, but no girls team.  This is a a high school association.
2. Issue:  Does this violate the EPC?  Court says yes.

3. Rule:  Court uses the rational basis test, but seems to have more bite, by saying that the classification cannot be “arbitrary” and must have a “substantial relation” to the object of the legislation.  Again, in non-contact sports where the excluded sex does not have a team, the excluded sex must be given a chance to compete.
4. Rationale:

a. First, you have to consider if there is state action because this is an association, and the court says yes.

b. School tries to assert a justification that the boys and girls have physiological differences and court says no.

v. Fortin – 1975

1. Facts:  10 year old girl wants to play little league.  She’s eligible except for her sex.

2. Issue:  Does this violate the EPC?  Court says yes.

3. Rule:  Court uses the rational basis test.

4. Rationale:

a. Court says there is state action.

b. Court refuses to rely on those archaic notions from Bucha.  In fact, the league was accepting handicapped boys, but not girls.  Expert testimony said she could play.
vi. Carnes – 1976

1. Facts:  This involves boys and girls and BASEBALL at the HS level.  She is 18 and wants to play.  Association argues that this is a contact sport and they can exclude here.

a. Baseball appears to at least be semi-contact.

2. Issue:  Does this violate the EPC?  Court says yes.

3. Rule:  Court uses the rational basis test.

4. Rationale:

a. Legitimate Interest

i. Association argues safety and there’s no doubt that’s an interest, probably even compelling.

ii. Alsos, the Association doesn’t want males to come in and take over female sports.

b. But is this reasonably related to the interest?  No.

i. Coach said she could play and he knew of no physical reasons why she couldn’t.  Likelihood of her getting hurt is the same as for males.

ii. There’s no sign that males want to intrude on female sports.

d. Post-Craig
i. Hoover
1. Facts:  16 year old girl wants to play soccer and coach allowed her to play, but principal said she had to be removed because this violated Association rules.
2. Issue:  Does this violate the EPC?

3. Rule:  Intermediate scrutiny test is now used.

4. Rationale:

a. Important interest

i. Safety.  There’s no doubt that’s important.

b. Is the means used substantially related to the interest?

i. Court says no, because the range of differences among individuals in both sexes is greater than the avg differences between the sexes.
ii. This means overinclusivness as good females are out and its underinclusive as weak males aren’t covered.

ii. What about the opposite, where this is a GIRLS team, but no BOYS team?  What about for real contact sports like football and boxing (we saw Carnes for baseball, but that’s not bona fide contact)?

e. Title IX

i. The reality is that most schools are covered by Title IX, and the Office of Civil Rights has passed specific regulations under Title IX that govern the separate teams.
ii. Separate Teams

1. Separate teams are allowed if:
a. (1) selection for the teams is based upon competitive skill; OR
b. (2) the activity is a contact sport.
2. CRITICAL:  But if there is team for one sex and no team for the other sex (meaning there are no separate teams) AND “athletic opportunities” for the excluded sex “have previously been limited,” then members of the excluded sex must be allowed to try out UNLESS THE SPORT IS A CONTACT SPORT.
a. Contact Sports:  This includes boxing, wrestling, rugby, ice hockey, football, basketball, and other sports the purpose of major activity of which involves bodily contact.

3. Effect:

a. (1) Title IX has an explicit provision allowing separate teams
i. (though this is probably allowed under the EPC and intermediate scrutiny).

b. (2) Title IX ALSO allows people to be excluded from try outs if it’s a contact sport.  This might not be permissible under the EPC.

iii. Gomes
1. Facts:  Introduces Title IX issue.  Boy wants to play on girls team.  School has no boys team.  He would make team but isn’t best player on team.

a. If there were separate teams, that’s no doubt that complies with Title IX.

2. Issue:  Does his exclusion violate Title IX?  Court says yes.

3. Rule:  The above regulation for no separate teams applies.
4. Rationale:

a. What does “previous opportunities” mean?
i. Does it mean previous opportunities in the SPECIFIC SPORT?
ii. Or does it mean OVERALL previous opportunities in sports?

iii. This court seems to suggest a narrow reading and that plaintiff is being denied opportunities in volleyball.  He has hasn’t been barred from all athletic competition, but that’s little consolation.

iv. The developing authority says Lazaroff is that this reg. is being interpreted to mean overall opportunities.  This means that since men haven’t been denied opportunities historically, Title IX is going to be a one way street that favors women.
iv. Clark
1. Facts:  The facts are the same as Gomes except that it’s a different location.  Boys can’t play on girls volleyball team.

2. Issue:  does this violate the EPC?  Court says yes.
3. Rule:  Intermediate scrutiny test applies.

4. Rationale:

a. Important interest

i. The court provides that remedying past discrimination against women in athletics.  This is no doubt important says the court, and this is very similar to the affirmative action situation.
b. Substantially related?

i. Court says yes because allowing boys would threaten female opportunities due to physiological differences.

ii. Court says OTHER alternative are available, like a separate boys team, a JV team, or having teams based on physical traits.

1. This wouldn’t violate interemediate scrutiny, because you don’t need to use the least restrictive means.

iii. What if VMI applied?  Would there be the exceedingly persuasive justification?

5. What is this came up under Title IX?

a. Well, there’s no separate team, so you have to see if the previous opportunities have been limited.  If so, then boys must be allowed to try out (this probably not a contact sport).

b. Court here would probably view it as overall opportunities because it accepts remedying past discrimination as an impt interest.

v. Lafler
1. Facts:  Woman wants to participate in a boxing competition, but she is excluded..  The rule was promulgated by the US amateur boxing federation and adopted by MI amateur boxing federation.

2. Issue:  Does this violate the EPC?  No.

3. Rationale:

a. Court says there’s no state action.
b. What if there was state action and women were excluded though the fight was limited to a certain weight class?

i. Then you’d have to use intermediate scrutiny.

ii. Important interest would be safety, no doubt.

iii. The question is whether the means used is substantially related to the interest?

1. This court seems to say yes, but Lazaroff isn’t so sure.

2. You can have the separate competition says this court

4. What if this came up under Title IX?

a. There is no separate team, then the inquiry is whether previous opportunities have been limited.  However, that is irrelevant if the sport is contact.

b. Here the sport is contact, so she could be excluded.

vi. Football and the EPC
1. Force
a. Facts:  13 year old girl wants to play on the football team.  She is excluded soley on sex.

b. Issue:  Does this violate EPC?  Court says yes.

c. Rule:  Intermediate scrutiny.

d. Rationale:

i. Important interest

1. The defendants suggest safety, but court rejects that.

2. Thre’s no evidence that she is at risk or that she could not safely participate.

3. 13 eyear old boys and girls aren’t all the asme and 13 year old boys aren’t excluded.There is no evidence
2. Lantz
a. Facts:  16 year old girl wants to play football.
b. Issue:  Does this violate the EPC?  Court says yes.

c. Rule:  Intermediate scrutiny.

d. Rationale:

i. Relying on those physiological generalizations won’t work.

ii. Court only says she has a right to try out not a right to a spot.

e. If this was Title IX, you don’t have to let her try out, as this is a contact sport.

3. With Force and Lantz, you see HS GIRLS wanting to play football.  Title IX would clearly allow school to prevent the try out as this is a contact sport.  However, under the EPC, we see that courts are allowing girls to try out as safety and those physiological differences don’t appear to be important interests.
4. Hypo:  What if a college girl wants to try out for the football team, say UCLA?

a. Under Title IX, no doubt UCLA can prevent the try out as this is a contact sport.

b. But what about under the EPC?

i. Is safety an important interest?  You can distinguish HS football by saying that this is COLLEGE and not just HS, and it’s way more dangerous.

ii. But Lazaroff suggests there still could be an EPC violation .
5. Mercer (college football at Duke)

a. The court said that they had to let her try out even under Title IX but Lazaroff says that the facts are exceptional in that they had already previously let her try out.

vii. Kleczek
1. Facts:  Guy wants to play on girl’s field hockey team.  Claims to be legitimately interested and he would be the best qualified person on the JV team.  There is no boys team.
2. Issue:  Does excluding him violate Title IX and the EPC?  Court says no on both

3. Rationale:

a. Title IX

i. There is no separate boys team, so you have to see if previous opportunities have been limited?

ii. Court looks at OVERALL opportunities and says they haven’t been limited, so he doesn’t get to try out.
iii. Moreover, this is probably a contact sport so they don’t have to let him try out.

b. EPC

i. The intermediate scrutiny is used.

ii. Important interest is remedying past discrimination.  Court even cites Clark.

1. Remedying part discrimination as an important interest is the evolving view in sports says Lazaroff.
viii. Equal Opportunities

1. Under Title IX, the school must provide gender blind quality of opportunity to its student body.  This is where all the action is today.
2. How to comply:

a. There are regulations in the CFR.  There are ten non exclusive factors listed in the CFR.  Such factors include:  (1) equipment/supplies; (2) scheduling of games and practice times; (3) travel and per diem allowance; (4) opportunity to receive coaching and academic tutoring; (5) assignment and compensation of coaches and tutors; (6) provision of locker rooms, practice and competitive facilities; (7) provision of medical and training facilities and services; (8) provision of housing and dining facilities and services; and (9) publicity.  BELOW IS THE CRITICAL FACTOR THOUGH.
b. Rule:  In determining compliance with Title IX, the inquiry is “whether the selection of sports and levels of competition effectively accommodate the interests and abilities of members of both sexes.”

3. What does “effectively accommodate” mean?
a. There are three ways a school can comply with this mandate.  Only one of the three need be met:
i. (1) whether intercollegiate level opportunities for males and females are provided in numbers that substantially proportionate their respective enrollments;

1. most schools don’t do this.

ii. (2) where one sex is underrepresented, can the institution show a history and continuing practice of “program expansion which is demonstrably responsive to the developing interest and abilities of the members of that sex;”
1. most schools don’t do this either.  Very rare.

iii. (3) where one sex is underrepresented among intercollegiate athletics (essentially women) AND the school can’t show the program expansion above, the question is whether the school can demonstrate that the “interests and abilities of the members of [the underrepresented sex] have been FULLY AND EFFECTIVELY ACCOMODATED by the present program.”
1. most schools try to use this

4. Now the question is what is FULLY AND EFFECTIVELY accommodated as opposed to just “effectively accommodated”?

a. The Cohen case on p. 1027 says that you would essentially have to provide enough slots for ALL the unmet interests of the underrepresented sex.
5. Cutting Men’s Sports

a. We know that cutting men’s sports have been an option, but that makes the schools closer to #1 without having to spend money.  Women don’t get more opportunities and the men lose their sport.

6. March 2005 – Office of Civil Rights

a. This letter clarifies the third benchmark test.

b. A school is in compliance with #3 UNLESS the following three elements are met with respect to a sport for an underrepresented sex:
i. (1) there is an unmet interest to sustain a varsity team in the sport;
ii. (2) sufficient ability to sustain and intercollegiate team in the sport; AND
iii. (3) there is a reasonable expectation of intercollegiate competition for a team in the sport within the school’s normal competitive region.
c. This clearly eases the burden on schools trying to comply with #3, as schools don’t have to accommodate the interests and abilities of all their students or fulfil every request for a sport.
