SPORTS LAW OUTLINE
I SPECTATOR INJURIES
A. Negligence Standard:
1. Apply business invitee standard: ( owes a duty of reasonable care to guard against any dangerous condition on his property that the owner know or should have discovered
a. Spectator must prove that the acts were a breach of the duty of care and the breach was the proximate cause of the injury
i. Requires reasonable inspection

ii. Affirmative action to remedy dangerous conditions

· knows about or should have known about

2. Comparative Fault Principles Apply
a. Definition: attempts to divide liability b/w ( and ( in proportion to their relative degrees of fault

b. Applied: if ( makes a reasonable choice to encounter risk created by ( court will apply comparative negligence & allow ( to recover

i. Sitting in the stands does not itself constitute unreasonable conduct 

c. Factors:

i. whether ( is aware of risk, and voluntarily assumes it may be relevant to whether ( conduct is superseding cause 

· if ( knew balls are hit into the stands is relevant in evaluating whether ( acted reasonably by engaging in particular types of conduct while sitting in stands

· eating, drinking, facing the other direction

· ( knowledge of risk is relevant to percentage of responsibility factfinder assigns (
B. Limited Duty Approach
1. O’s duty to spectators is fulfilled by a 2 prong approach 

a. the most dangerous section of the field (behind home plate) must be screened

b. enough screening sufficient for those who may reasonably desire protected seats

2. Atkins:
a. If this duty is fulfilled this case will not go to a jury

i. Spectators assume risks inherent in game JONES v. 3 RIVERS 
ii. ( assumed risk and can’t recover so long as seat are available generally

· even if ( can get screened seat

3. Cornel:
a. whether the duty has been breached is a question of fact for jury 

i. whether screen was adequate 

· if ( is injured while sitting in an unscreened area burden is on ( to prove that that his location was one that carried unduly high risk of injury from object leaving the playing field

· duty would not be met if ( was the only one injured MASONAVE DISSENT 
ii. whether enough seat were available

· if ( requested screened seat, and sat in screened seat and injured no breach of duty

· if ( requested screened seat, and O failed to provide, then breach of duty if injured 

4. Policy Rational

a. if you screen whole field – reduce quality of view

b. screened more – would change nature of game

C. Hybrid Standard for Unconventional Situations
1. Business Invitee applies outside stands MASONAVE
2. Limited Duty in stands 

a. Limited duty test only Applies to Inherent Risks
i. getting hit through on concourse is not an inherent risk of game

ii. where you cannot look out for yourself limited duty rule does not apply
· traditional negligence applies

· not prevented from recovering
D. Warnings
1. Comparative Fault: If O could reasonably assume fans are aware of balls hit into stands, fact is relevant to whether O acted reasonably in relying on ( to watch out for balls instead of providing warnings

2. Cornel:  a warning as a matter of law does not establish due care 

a. whether warning was adequate is also question of fact for jury

3. No duty to warn of inherent risk
a. does not extend to dangers that would be obvious to persons of average intelligence COSTA v. BOSTON RED SOX, & TIGERS
E. Other Sports
1. Applies the baseball rule to hockey
a. rational doesn’t make sense
b. does not alter the nature of the game to screen all areas
F. Statutes
1. IL

a. the screen must be defective besides height or width

b. willful or wanton conduct
2. Utah

a. not liable unless sitting behind board, glass and it is defective

II PARTICIPANT INJURIES
A. Generally
1. Participant injuries are covered under primary assumption of risk
a. Activities that involve risk of injury even w/ conducted w/ due care, ( assumes risk of injuries from those inherent dangers of game

i. ( acted reasonably,  & the ( suffered from a reasonable risk of the activity

· Knight v. Jewett: all ( can allege is ( negligently stepped on her hand, the allegation is not actionably under CA law, despite deciding comparative fault is the appropriate standard

b. no duty of reasonable care
c. ( has a duty to use due care not to increase the risk to a participant over and above those inherent 

2. Duty is breeched when:

a. ( acts intentionally or recklessly outside the rules of the game

i. Players do not accept dangers that are not inherent in the activity itself

B. Elements
1. Two part test:
2. at least Recklessness NABOZNY
a. Knowledge of a substantial and unjustifiable risk 

i. requires a conscious choice of actions with knowledge or  reason to know it will create serious danger to others 
b. negligence would chill competition

i. open floodgates of litigation

c. ( must prove the rule was broken beyond just carelessly 

i. heightened state of mind

· (and ( are horse racers, jostling for position (falls as a result, no recovery  GAUVIN
· maintenance of field and equipment is look at though recklessness 
3. conduct must violate the safety rule 

a. primary assumption of risk relieving ( of duty for conduct w/ in the rules and customs of game  BORQUE
i. participant assumes all risks incidental to game which are obvious and foreseeable
· there can be no consent to injuries outside the rules  HACKBART
b. safety rules get violated all the time, but if you impose liability for negligent violation you would fundamentally change nature of game  
i. ( hits (w/ butt end of hockey stick, and even though it was against rules, it needed to be reckless or intentional GAUVIN
4. if there are no rules, does it violate custom?
a. if it happens enough does it become part of game? 

i. at some point practices that violate safety rules become part of the accepted behavior  CRAWN v. CAMPO
· How long does it go on?

· Is it expected?

· Expected in this particular game?

b. even intentional violations of rules, if part of the sport’s custom might not be proper basis for suit  McKichan 
i. participant assumes all risks that reasonably inhere to the sport so long as they are obvious and incidental
C. Negligent Standard Jurisdictions
1. standard of negligence under a totality of the circumstances
a. stretching the negligence standard beyond what negligence is about LESTINA
i. minority jurisdiction 

b. Whether a person exercise ordinary care under the circumstances 
c. question for jury: that ( breached  a duty 

i. sport involved

ii. rules and regulations 

iii. risks inherent game 

2. recklessness vs. negligence

a. negligence may consists of a danger to other

b. recklessness requires a substantially higher risk 

D. Non-Contact Sports
1. Schick v. Ferolito: holds there is a reckless standard in golf
a. Pro: if you adopt a bifurcated stand, have a problem w/ what is and is not active sport

b. Con: Look at different sports differently
i. consistency is not needed here

· should only depart from negligence when its a good policy reason to do so

E. Coaches  Kahn v. East Side Union HS
1. Elements

a. intentional conduct

b. reckless conduct

i. outside the range of the ordinary activity 

ii. duty not to increase the risk beyond what is inherent in the sport
iii. does not increase risk by urging student to strive to excel or reach new level

· no duty to eliminate risks presented by sport

F. Schools
1. Host schools are considered co-participants

a. duty not to increase the risk of participation 
III  BASEBALL ANTI-TRUST EXEMPTION
A. Federal Baseball
1. Justice Holmes created AT exemption

a. Sherman Act did not apply b/c baseball was not interstate commerce

i. BB local activity and that even if people come across state lines, ancillary to exhibition of baseball

· playing of baseball may attract people in stream of commerce, but baseball is not

· view was consistent w/ applicable precedent @ time

B. Toolson v. NY Yankees
1. ( challenged reserve system
a. restrained competition among players and kept salaries artificially low

b. Commerce clause expanded
i. shifted from “stream” to “effect” on interstate commerce

2. does not reach substantive claim b/c of Federal Baseball
a. Rational:

i. Stare decisis used

ii. relied on congressional inaction
iii. unfair to apply retrospectively

· business left to develop w/ understanding of exemption
C. FLOOD 
1. Holds exemption stands

2. Baseball is anomaly and aberration
a. Rational:

i. stare decisis

· consistency and predictability

ii. congressional inaction

D. Scope of Baseball Exemption

1. Narrowest View: covers just reserve system
a. Policy: judicial exemptions should be narrowly construed

i. Piazza v. MLB
· Result stare decisis exempted only reserve system

ii. Butteworth
· rules that Piazza correctly decided

2. Widest View: Business of BB
a. Henderson Broadcasting v. Houston
i. No umbrella exception

ii. TEST: must be integral to the game
· must be necessary to produce the game
· not willing to apply it to a restrain in the market for broadcasting

· includes expansion
· contractions
· ownership
b. Postema v. NL
i. employment relationship b/w umpire and league

· not integral to the game

c. Twins v. MN
i. rejects Piazza

ii. test should be areas integral to the game

iii. Flood mentions reserve system – but says it is not going to overrule Toolson and Federal Baseball 

E. Curt Flood Act

1. Labor issues not w/ scope of exemption
a. only apply to player relations at major league level

b. right to bring suit over lack of collective bargaining 

IV ANTI-TRUST
A. Threshold Question: Is there a combination or concerted action?

1. It is illegal to combine or conspire in restraint of interstate trade

a. Must show a combination of more than one entity
i. any rules they agree on that interfere w/ trade can be challenged 

· Key point: does not mean they are in violation of AT Laws

· means: what they do can be scrutinized under §1
b. Unilateral Activity no matter how AC can never violate §1 Sherman Act
i. a single entity cannot conspire w/ itself

ii. never get to the merits if single entity 

2. Earlier Cases

a. leagues were seen as single entity LEVIN v. NBA
i. league was treated as partnership

3. Current Trend
a. Teams are treated as separate legal entities unless set up as a single corporation

i. LA Coliseum v. NFL: just calling yourself a single entity does not make yourself a single entity
b. Determine if there is independent decision making
i. Look @ league structure & control

· separately owned

· separate profit centers

· independent decisions regarding personal

· ticket prices and media space

· compete for fans as other business do 
c. Traditionally Structured Sports Leagues are sufficiently separate that they are legally capable of agreement
i. despite being interdependent and acting in joint venture NSAL v. NFL
· Traditional leagues continually been treated as separate entity since Seal 
4. Non- Traditional Sports Leagues 

a. To avoid AT scrutiny want to set up as single corp. to own whole league 

i. there can be no §1 violation through corporate action 
b. Look to whether there is central control
i. MLS: League structured itself as a LLC to get around the problem 
· LLC is a legally cognizable business entity
· not like NFL, NHL which are loose associations
· centralized control of team operations

· MLS owns all the teams

· MLS hires players and assigns them to various teams
· distributes profits and losses to its investors

· pays all payer acquisition costs, salaries and benefits 

B. CONCERTED ACTION IN PLAYER RESTRAINTS 
1. Generally

a. assuming no exemptions apply and team is single entity §1 applies 
b. if §1 applies determine whether they restrictions imposed are either:
i. per se illegal
ii. apply Rule of Reason analysis
2. Per Se Rule

a. agreements that are plainly in restraint of trade

i.  are conclusively presumed illegal w/out further examination
· types of agreements
· horizontal restraint  
· concerted refusal to deal is a group boycott  

a. restraint of trade is per se illegal 
i. challenges the four year rule for NBA HAYWOOD
ii. collectively agree not to hire unless more than 4 years since high school passed 
b. Competitors suspending player from tournament Baylock 
i. strongest case for per se rule 
b. Sports cases are unlikely to be decided as  per se b/c of unique nature of sports
i. teams compete on some level but there is interdependence

· cannot produce league sports independent of competitors 
· joint venture where they must cooperate 
ii. Supreme Court eroded or overruled per se cases
· Exception: age restriction is termed per se illegal by Fed. Court
· inconsistent w/ developing precedent like Smith
· should not have been a per se case
3. Rule of Reason
a. ( must define relevant market in which trade is restrained 
i. Product market

· ex: market for professional basketball player 
· Product market is set by whether there is a reasonable substitute 
a. Fraser: looses b/c MLS not entire market for soccer players to compete 
ii. geographic market

· ex: world
· if market is broader, AC effects are smaller 
b. ( must demonstrate collective action of teams inhibits competition in a well defined market
i. inhibit competition means: there is not competitive level of pricing at a competitive level of output 
ii. focus is on competition not individual competitors 

· hard cap: can’t pay what player is worth 
· draft: no negotiation power 
· Age limit: hurts player but does it hurt competition overall? Haywood
· Consumer Welfare argument: worried about hurting consumers through restricted output, higher prices, etc. 
a. BUT: possible there would be a higher salary effect if younger players came in
· Rozelle Rule: restrains’ free movement of agents in way that keeps salaries down Kapp v. NFL
· BUT: Player legally blind can’t play
· no AC effect 
a. not sig. effecting the labor market, only him as individual 
b. bad policy is not the equivalent of establish effect on competition 
i. NOTE: if this were per se rule, ( would have won b/c of concerted agreement not to deal
c. Burden shifts to ( to show anti-competitive effect is somehow justified 

i. does Pro-competitive effect outweigh the AC effect?  SMITH 
ii. does the challenged practice actually help?
iii. promotes viability of the league it may be good
· draft: if all best players flock to best teams could impair league quality 
· Smith: no factual evidence to show it increased competitive balance
a. other facts are more deceive in players choice of teams
i. coaches
ii. climate
iii. management 
iv. race
· Suspension for rule violation: consistently held to be pro-competitive 
· Rozelle Rule: argument that is promotes competitive balance  Kapp
· BUT: Mackey : does not to anything to promote competitive balance 
iv. Competitive balance: is it a valid goal?
· Legitimate argument in AT analysis Makcey v. NFL
· promotes league strength and creates jobs 

· more people watching = more advertisers = more money for players 
· Not a legitimate argument
· Smith: suggests on field CB is not comparable to competition 
a. but: decides on other issues: no factual evidence to show increase in competitive balance 
· Brown: court rejects competitive balance argument 
a. DC case that got decided on other issue
v. newly founded league – restraints may be more reasonable 
· probably not AC to allow a new league to develop stability 
d. Look to see if less restrictive means available
i. don’t have to use least restrictive means, but Restraint must be reasonably necessary 
· Suspension for rule violation: may be less restrictive ways to enforce rules then having competitor decide issue Baylock 
· Rozelle Rule: too long in length and effects all players, not just stars Kapp
· restrain is overbroad 
V LABOR EXEMPTION

A. Federal Labor Policies
1. Clayton Act

a. Allow workers to unionize
i. exempts labor union from AT law

b. Tension b/w AT law & FLP
2. Non-Statutory Exemption
a. judicially created 
i. reconcile policy of labor law & AT law
b. if satisfy the labor exemption never reach the merits 
B. Mackey Test: 
1. Generally:
a. 3 prong test for determining whether labor exemption applies
i. when CBA is already in place
2. Rule in question primarily effects parties to the agreement
a. owners and players
i. Wood: parties include future employees 
· if CBA didn’t apply, new one would have to continually negotiated
· only way to keep labor peace 
3. Rule focuses on mandatory subject of collective bargaining
a. wages, hours and working conditions
4. Restraint must be product of bona fide good faith arms length bargaining 
a.  Mackey: quid pro quo
i. concessions are exchanges for concessions
b. McCourt: variation on Mackey
i. just must just be adequately discussed
ii. nothing requires you to budge on a particular issue
· Rational:
· players have unions and through their rep. agree they counter balanced powers of owners acting collectively
· could see other remedies under labor law 
c. Zimmerman: don’t have to give anything up 
· willing to meet for reasonable time and hours
C. Clarett Test
1. Mandatory Subject of Bargaining

a. wages,  hours, and working conditions
i. age requirement seems to effect working conditions
· do not want people too young, weak
· who you work with
· job security 
2. Union Relationship in Place

a. Policies Favoring Labor Law
i. rely on SC in Brown
· labor law should trump AT law
b. Duty of Fair Representation
i. not violated by keeping perspective players out
ii. as a perspective member he is part of the bargaining unit Wood
c. Players view themselves better of even if they loose the AT remedy
i. collective good 
D. Expiration of Non-Statutory Labor Exemption 
1. Evolving Rule
a. Brown DC: When CBA expires exemption from AT laws expires
i. you could be sued for things you are obliged to do
ii. Creates instability
· no incentive to re-negotiate 
· No court had ever taken this position again
2. Current Rule

a. Non-Statutory Exemption extends pass impasse Brown Supreme Court 
i. extends until decertification of union
ii. extremely long impasse
· suggests a point where an agreement might be so far off, a relationship ceases to exists
· does not extend forever 
b. Once impasse is reached employer can unilaterally impose its own terms as long as consistent w/ last, best faith offer

i. even if varied significantly from terms in previous CBA
3. Application
a. Focus on labor relationship Powell
i. as long as a chance for bargaining – that’s where you have to work it out
· not a AT court 
ii. exemption ends when no longer labor relationship 
4. Rational
i. policy favors labor law remedies
ii. on-going process
VI INTER-LEAGUE AND INTRA-LEAGUE DISPUTES

A. Generally
1. Determine single entity/separate entity question
a. traditional leagues are separate entities
2. Falls outside CBA

a. team relocation, broadcasting rights
b. not mandatory subject of bargaining 
3. Confront merits
a.  markets are not obvious so harder to balance pro and anti competitive effects 
4. NOTE: Baseball cases
a. Look at narrow and broad rule
b. determine whether baseball could get sued under exemption 
B. Inter-league Dispute – Cross ownership Ban
1. ( must define Relevant Market
a. Product market 
i. ownership market

ii. market is limited to people with sports capital and skill
b. Geographic Market
i. world
2. ( must demonstrate collective action of teams inhibits competition in a well defined market

a. turns on definition of market
b. small number of people with knowledge to run franchise & willingness to enter into risky business
i. makes owners in NFL much more significant proportion of market
3. ( demonstrates pro-competitive effect
a. generating business for other leagues will take away from NFL
b. dividing loyalties makes leagues less profitable
4. Are there less restrictive means?
a. in established league less worried about competition hurting viability of league
C. Intra-League Disputes – Team Movements
1.  ( Defines Relevant Market
a. Product looking for reasonable interchangeability

b. Cross-Elasticity of Demand

i. if you raise the price it should cause a significant number of consumers to switch to something else

c. Fact Intensive Inquiry not appropriate for SJ

i. ( define as narrowly as possible 
· ( wants live football in Southern Cal.
ii. ( wants broad as possible
· ( wants sports market or entertainment market in US
· BUT: Grizzles NFL wants narrower live football market 
· no team in Memphis, so keeping them out has no impact on competition 
2. ( define AC effects
a. in a narrow market there is no competition 
i. can raise prices 
3. Pro-Competitive Justification 
a. create traditional rivalries
b. not having teams bunched in 1 area
c. don’t want uneven amount of teams 
4. Must be reasonably necessary
a. Raiders: not reasonably necessary b/c could make arbitrary voting decision
i. Must be objective factors
· population, economic projection, facilities, regional balance, fan loyalty 
b. NBA v. SDC Basketball: objective factors mitigate in favor of restraint being reasonable 

i. BUT: not a necessary requirement
· only a factor in them being not reasonable 
· backing off the Raiders Rule
5. Monopolization Case
a. Apply Sherman Act §2
i. Was there possession of monopoly power measured by dominant market share?
ii. Was is acquired or maintained through bad/unfair conduct?
b. Not illegal by itself to have monopoly
i. illegal monopoly: must be maintained by exclusionary or predatory conduct
· NFL: co-opted owners, increased roster, supplemental draft
· jury finds illegal monopolization 
c. Must show monopoly caused ( to fail USFL v. NFL
i. USFL has serious mismanagement issues
ii. damages don’t materialize

· demise of league was their own poor management 
VII  AMATEUR ATHLETICS
A. Generally: 2 schools of thought

1. Academic Level:

a. players are not paid salaries

b. not considered employees

c. do not collectively bargain contracts

d. NCAA imposes academic eligibility requirements

i. ultimately they are students 
2. Economic Level

a. Big Business
b. using athletes to fill up stadium

c. really are hired hands 

d. only an illusion of a real education 
3. Bifurcation:

a. Difference is not in commercialism, but in athletes themselves 

b. maintain bright line of demarcation b/w athletes and business of sports
B. Business of Sports: 
1. Business practices that do not deal with athletes 

a. restraints are subject to ROR analysis

b. Policy: restrictions on coaches, stadiums, involve money not education
2. TV Appearance Restrictions 

a. Supreme Court Case: NCAA v. Univ. OK
i. NCAA limited number of appearances per team on TV, per year

b. Market: college football

c. Pro-competitive: 

i. protecting live attendance
· Legally not a legitimate pro-competitive justification:

· not based on a desire to maintain integrity of college football

· based on fear product won’t prove suff. attractive to draw live attendance 

· ROR does not support a defense based on assumption that competition itself is unreasonable 

ii. creating a pro-competitive balance by increasing attendance  

d. Anti-competitive: means are not reasonable to the end
i. college TV plan doesn’t suff. address the question of pro-competitive balance

· TV program is not tailored to serve such an interest

· no evidence this restriction produces any greater measures of equality 
C. Athlete Restrictions

1. Generally: Restraints on athletes were not AT

i. Restraints on eligibility requirements

· no agent rule

· included in draft

ii. Restraints on compensation 

2. No AT b/c athletes were not engaged in business 

a. BUT: is this a false dichotomy?
i. money is being earned on back of players

3. No AT b/c restraints are reasonable to maintain clear line of demarcation b/w amateur and pro sports

a. To protect quality of product athlete must not be paid, and required to attend class

i. would alter nature of sport

ii. desirability of product would not be what it is

b. Justifiable means of encouraging competition among amateur teams 

i. pro-competitive since they enhance public interest in intercollegiate sports 

· BANKS: rules produce significant pro-competitive effect 
VIII GENDER DISCRIMINATION
A. Equal Protection Clause
1. Threshold Inquiry: state actors
a. state athletic association where public schools made up 85% of membership, sufficiently public in character to confer state action status Brentwood
i. associations where majority of schools are public probably state actor 
ii. high schools, state colleges - always state actors 
b. BUT: NCAA itself was not a state actor because it is made up of actors from various states

i. did not itself remove Coach from state school

ii. If legislature provides liability for violation of NCAA could arguably be state action
· private school is not subject to EPC

2. Old Test: rationally related to legitimate state interest

a. Older Cases: Relied on paternalistic notions

b. Modern Cases: finds there is no strong state interest in keeping girls out of sport

i. separate, but equal is ok
ii. physical differences justify separate but equal, not like gender 

3. Middle Tier/ Heightened Scrutiny for Sex Discrimination

a. state must have important interest AND the mans must be substantially related 

i. safety: will pass any level of interest 
· BUT: not Substantially Related
· using gender is not sufficiently related to that goal

a. no indication that a girl is more susceptible to injury

i. only taking about this specific age group: pre-puberty

· Non-contact sports: difficult

· Small kids: almost impossible 
· Over-inclusive /under-inclusive

· accepting physically disabled boys, but not girls

a. weeds out even able females

· fails to protect weaker males
a. No objective criteria

i. but even objective criteria could be sexist

b. attempting to redress past discrimination is an important governmental interest 

i. Exclusion of boys is substantially related

· even though there may be less restrictive means, still related

· separate boys teams, JV teams etc. 

· does not have to be least restrictive means

c. College Level & Contact Sports
i. Safety is still important, but cannot use gender

· LANCE: right to try out

· if there is real evidence of overwhelming difference, get closer to safety issue

· must go beyond archaic, overbroad and paternalistic generalizations about gender
ii. BUT: LAFLER says excluding female from boxing is acceptable

· even if based on weight class

· Modern EP: result probably different

a. unless you are excluding out of shape men, can’t exclude woman 

4. Remedy

a. No separate program

i. Allow the girl to try out

· have not required the existence of new teams

· Existing teams must be open to all qualified people 

b. Woman can be excluded as long as there is a women’s team in same sport
B. TITLE IX
1. No person shall on the basis of sex be excluded from or discriminated under federally funded educational programs
a. Threshold Inquiry: federal funds
i. includes any federal funds received, even indirectly 
· financial aid, grants and loans paid to students and received by school

· private inst. receives subject to Title IX, but not EP

ii. BUT: NCAA not subject to Title IX b/c it only receives dues from its members which receive federal funding 

2. May maintain separate, but equal teams OR

3. no separate teams, and athletic opp. have been limited, unless it is a contact sport, you must let underrepresented sex try out

a. Athletic Opp. 

i. Narrow “athletic opp.” GOMES
· case-by-case basis for particular sport

· minority approach

· ex: male denied opp. to play volleyball in past, should be allowed to play now
ii. Broad “athletic opp” 

· majority approach “overall opp.”
· only applies to woman b/c of previous discrimination in sport in general 

b. Contact Sport

i. gender neutral on contact sports 

ii. Do not have to let females try out if it is a contact sport
· boxing, wrestling, ice hockey, rugby, football, basketball and other sports where the purpose or preeminent activity involves bodily contact

iii. BUT: once the school allow someone to try out, they have to apply system fairly

·  MERCER: Duke was prohibited from discriminating against student once it allowed her to try out for team 
IX Equality of Opp. For Males & Females under TITLE IX
A. 10 factors are considering in assessing schools compliance to offering gender-blind opps. 

1. equipment and supplies

2. scheduling and practice time

3. travel and per diem allowance

4. opportunities for coaching and academic tutoring 

5. assignment and compensation of coaches and tutors

6. provision of locker rooms, practice and training facilities

7. medical and training facilities

8. housing and dining facilities and services

9. publicity.

10. Whether the selection of sports and levels of competition effectively accommodates the interest and abilities of members of both sexes 

a. 3-prong benchmark used
b. only need to fulfill 1 prong 

i. provide opp. for make and female students in numbers substantially prop. to respective enrolment

· schools try to meet this prong by cutting unprofitable mens sports

ii. shows a history of continuing practice of program expansion responsive to the developing interest and abilities of the underrepresented sex
· hard for schools to meet

iii. interest and abilities of underrepresented sex have been fully and effectively accommodated 
· must meet all unmet interest

· not just in proportion to the unmet interest of both sexes

c. Department of Educations Approach

i. Reduces the burden under the 3rd Prong

ii. An institution will be found in compliance w/ part 3 unless ALL 3 condition met:
· unmet interest sufficient to sustain varsity team
· sufficient ability to sustain an intercollegiate team in the sport

· reasonable expectation of intercollegiate competition for a team in the sport w/ in the schools normal competitive region

iii. Requires you accommodates woman’s interest if there is realistic opp. for competition
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