Sports Law

I. Sports Injuries and Violence

A. Spectator Injuries
Standard of reasonable care is standard court adopts. Reasonable care under the circumstances.

Traditionally, D could use express or implied assumption of risk or contrib. negligence as defenses to claims.  Now has given way to comparative fault.
Duty of reasonable care owed to spectator from these cases seems to contradict with this change.

Minority view (as in IL) that D has no duty.  IL statute responds to Coronel.  Immunizes owners from injuries except in case of defective screen or willful or wanton.

Even if two prong test is good, shouldn't you require some sort of warning.

Would not change the nature of the game.  Would be easy, cost-free.

Owners get the benefit of the limited duty rule.  Shouldn't the courts require the more notice.

Some people not aware of the risks involved in a baseball game.

Lowest cost risk avoider is probably stadium owner with respect to warnings.

Extended to hockey?  Some do.  Risks not as widely known of pucks flying over glass.

Game not changed by more netting like it might be in baseball.  Would obstruct the view.

Warnings before every period.  Argument that that is a jury question.  Whether adequate or not.

IL approach differs.  IN Akins, court determines breach and duty.  IN IL, cook end runs around comparative negligence.  Says it is a jury question.

What about stadium operators who have sold courtside seats . . . Makes dangerous for spectators getting run over by player on the sidelines.  Protection is going to affect how the game is played.

What if there wasn’t a net behind football goalpost.  Not there for safety reasons.  

Golf?  If you hit the ball astray, spectators can get nailed.  Require they get warned?  For bleachers behind greens?  You have to allow a ball going out of bounds to go out of bounds.  

Baseball rule does not apply to all things.  Warning seems to be smart for everything. 

Start with question of what the duty is.  Applies differently per sport...differently form personal injury.

Jones v. Three Rivers Management Corp. 

P hit by foul ball during pre-game batting practice through a hole in a concourse as she walks along concourse.  

General rule is no duty to patrons at baseball field unless owner fails to use reasonable care.

Spectators assume risks inherent in game...not of owners' negligence.  Here, injury was in an unexpected manner...not within inherent range.  D had duty, as landowner, to protect invitee.  It was an obvious danger, but still dangerous.  Since there was a duty, P presented enough evidence (had to look away from the action) to get to jury.   D can’t make watching sport more dangerous.

Akins v. Glens Falls City School District 

D hit by foul ball while sitting behind low fence on base line, awarded 65% damages with comparative fault.

Court examines whether D is liable when P is hit while standing in unprotected area of field.

Court weighs duty to protect with interest in having much of the park unscreened, unobstructed view.

Court adopts what is now the majority rule--2 prong test

1)  Only need to screen most dangerous area...behind home plate.

2)  Screening must be sufficient to provide protection to those spectators that may reasonably be anticipated to desire protected seats on an ordinary occasion.

If D passes the test, he has fulfilled his duty.  (takes breach from the jury)  Per se rule.

If P places adequacy of screening in question, he gets to jury...seems to conflict with the rule?

Dissent doesn't like the per se rule.  Says negligence/reasonableness should be decided only after receiving expert testimony.

Per se rule forecloses jury from considering case to case circumstances, lots of factual issues.
Need for screening would vary from park to park.  What is the most dangerous area?  How do we know how many people normally ask for screened seating.

Need certainty for owners...freedom from lawsuits

Screening would fundamentally change nature of the sport.  Guys making plays falling out of bounds.

Akins reflects majority rule despite questions L proposes.  

Assuming there are certain inherent risks of attending a sporting event, one issue that comes to mind is what about warning people?  
Rudnick v. Golden West Broadcasters 

P hit by ball.  Sues for negligent construction, maintenance of stadium and breach of implied warranty (safety in unscreened areas from being hit)

Contrast Akins.  Court here says D did not provide evidence that backstop was adequate.  Simply gave raw numbers.

Old case Quinn says no duty as long as screen behind home plate protects those who might request the protection.

P reasonably assumes risk by sitting in unscreened area...not fault under comparative fault.

Court looks at duty instead...can't compare fault when there is none on P's part.  

Have to look at whether D discharged duty by providing protective screening and warning of risks.

They favor a question of whether P has reduced the duty of care D has to provide through his behavior.  Rather than an implied assumption of risk defense to breach.
Court holds Quinn standard still applies, but D failed to meet it for summary judgment.

Neinstein v. Los Angeles Dodgers 

P hit by batted ball.  Sitting in unscreened area.  D wins summary judgment at trial.  Affirmed.

Court cites need for unscreened seats.  If D is liable for injuries, they would have to raise prices or screen everywhere.

Court says P assumes risk, can't recover as long as enough seats are available generally...even if P can't get one and has to sit in unprotected area.

Implied assumption of risk survives Li to relieve D of duty in situations like this.  (No P fault)
Lots of people want unprotected seats, so ballpark may provide them.  P sat there voluntarily, so they assume risk.  Warning provided, too.
Coronel v. Chicago White Sox 

P seated three seats down from end of screen, alleges screen wasn't big enough.  
Question of adequacy of the screen goes to jury, unlike Akins.  Landowner has to warn P of dangers posed by actions of third parties.

D tries to use open and obvious rule.  
D still has to warn...especially if they think P might be distracted from it during the game...(vendors, etc.) Adequacy is a jury question

Lazaroff thinks IL gets it right.  She would lose in NY.

Lowe v. California League of Professional Baseball 

P wins.  Hit while at game...distracted by mascot.

D has duty not to make game any more dangerous.

Jury question as to whether mascot was making it more dangerous.  Mascots common, but not part of game...not inherent risk.  
Benejam v. Detroit Tigers 

P hit by bat.  Court uses limited duty rule 2 prong.

Court doesn't want chilling effect on competition.  Lowers standard of care.
Bats are covered in limited duty rule.

No duty to warn...common knowledge that projectiles fly off field.

B. Injuries of participants

Generally, spectators are more protected by tort law.  
Inherent risk of injury in sports.  Some sports involve a specific intent to injure.

To require specific consent to touching would make no sense.

Because of risk of contact/violence, should sports police themselves?  Tort or Crim. law?
Issue is how much violence does a person consent to when they go into it.

Negligence is an unworkable standard unless you want to define negligence as an incredibly broad concept, as in Lestino.  No way to play with reasonable care.  
Often, hurting someone within the rules is a goal.

What should be the standard?  Should the rules matter?  Should custom matter?

Negligence would chill competition...open floodgates of litigation.  But need a line somewhere.

Recklessness standard applies, but to what sports?  Football, golf?

Nabozny v. Barnhill 

D violated rule when Goalie goes down to take control of pass, D goes after it, kicks him.

Court talks about negligence but holds that recklessness is the standard.  
Liability threshold is culpability higher than negligence combined with a rule violation, per this case.
Can't operate with reasonable care the way that concept applies in society.

Intent is more relating to the intent of the consequences, where recklessness just means you meant to do the dangerous act but did not intend the consequence.
Intent or recklessness to hurt a co-participant not enough.  Conduct still has to violate the rules.  Boxing and football allow you to intend to hurt someone.

What about things that violate the rules but are custom in the sport?  Hockey fight, bean ball.
Against rules but customary.  Custom becomes inherent within the sport.  
Courts generally don't allow suits to go forward, but what you do, how severe the injury is seem to matter.

These customs may have bad influence on impressionable kids.
What would be wrong with requiring players to adhere to rules, regardless of custom?

Borque v. Duplechin 

D tries to break up double play by running way out of the baseline and hitting P in jaw with his forearm.  D says P assumed risk and P contributorily negligent.  P assumed some risk, but that this was beyond the scope of what he assumed.  (being slid into) 

D had duty to play softball in the ordinary fashion without unsportsmanlike conduct or wanton injury to his fellow players.

Insurance co. says they should not have to pay due to the intentional tort committed by D.  Not covered.  Court finds he did not intend harm here.  ???  Seems the court wants P to recover.

Court says it was playing the game with reckless disregard of the consequences to P.

Dissent says it is an intentional tort.  D knew what he was doing and what would happen.

· Rather than a negligence standard, D conduct has to be at least reckless.

· Also has to be inconsistent with the rules and customs of the game.

When you play, there is a primary assumption of risk involved, relieving a D of all duty with certain aspects, risks.  Conduct here just went above and beyond.

Hackbart v. Cincinnati Bengals 

Issue is tort liability when D strikes P intentionally during the course of a football game. This case involves professional athletes.  These guys know the dangers involved in the sport.  Greater at highest level.

D intentionally hits P after whistle, breaking his neck.
Judge finds for D, holding that pro football is warfare, and force is so great injuries are not actionable in court.  Even intentional.  Worried about deterrent effect of legal liability on game.
Court holds there is no consent to injuries outside of rules.  Outside the custom of football.  There has to be some redress for P beyond just retaliation on the field.

Trial court had no ground to decide that the case had to be dismissed just because the injury happened in a football game.

Court holds that recklessness is the appropriate standard, and that there is a case that D acted recklessly.  Acting intentionally with knowledge of risks, but not intending consequences.

Still the 2 prong standard—reckless violation of a safety rule.  Hasn’t created a ton of suits.
Gets sticky when you look at split second plays.  Late hit on quarterback.
Gauvin v. Clark 

Proper duty is to avoid acting recklessly.  Since jury found that was not there, D wins.

D hits P with butt end of hockey stick, causing severe injuries (spleen)

Butt ending-- safety prohibition.  Prevents stick use like weapon.  P and D knew it was against the rules.

Jury concluded that hitting him was not done recklessly or intentionally.  (Again, seems at least reckless.)

P argues that violation of a safety rule should be a per se liability issue.

Judge gave jurors reckless instructions, which judge said were right.  (Majority)
Chilling effect with less.
Severity of injury is not necessarily indicative of heightened state of mind.  Can kill people negligently.

Turcotte v. Fell 

P and D are horse racers.  jockeys.  
Race.  Jostling for position.  P falls as a result.  Paraplegic.

Inherently dangerous sport.  D did what is the racing equivalent of an illegal lane change.

Action is a negligence action.  Also a violation of a clear, well-known safety rule.

Violation of the rule, by itself, is not enough.  P fails to prove the rule was broken beyond just carelessly.  Has to be a heightened state of mind. (Recklessness standard)
Racing has internal controls for violation of the rule, but that doesn't translate into tort liability.  Need more culpable behavior to cross that line.

You have to know that your conduct creates a heightened risk.  Combine that with how hard it is to control horses in the sport, recklessness is harder.

Consent talked about.  It is constructive consent.  You know rules and customs.  You infer consent from participation.  

Violation of the rules is an integral part of the game.  You take the game as you find it.

Case also holds that maintenance of track and equipment is looked at through a reckless standard as well.  

Knight v. Jewett 

P injured in touch football game.  Tough guy wants to show how good he is at football.  Eventually hurts her badly...amputated finger.
P says D was at least reckless  No implied agreement to reduce duty of care...was supposed to be a fun, casual game.

LI subsumed AOR doctrine into comparative fault. 
Before Li, unreasonable implied assumption of risk was not a complete bar, whereas reasonable implied assumption of risk was.  When someone’s acting reasonably, not fair to bar them.
Li did not intend for P who encounters D negligence reasonably to be treated worse than someone who did so unreasonably.

Li really made the distinction between cases where there was a primary assumption of risk where D owed no duty of care and secondary assumption of risk, where D owes a reduced duty of care.  These are merged into comparative fault system.

Whether D owes a duty depends on nature of sport, not on reasonableness of p conduct.  You shouldn't bar P from recovery where D is at fault.

No implied consent.  P does not consent to bad D conduct just because he is aware of the possibility.  Would depend on P knowledge of sport, and D has no way to know what P knows.

No worries about P engaging in super risky conduct just because of losing AOR.  Just look at the risks of the sport, and you apportion fault.  P will still get less.

Majority in CA says only a duty not to act intentionally or recklessly, outside of range of ordinary activity involved in the sport.

Court holds D was careless, not reckless, out of range of ordinary in the sport.

Dissent— Reckless rule should not be extended to casual contests.  Lack of official rules makes knowledge based decisions tougher.  

Range of ordinary activity is difficult to discern where rules are not so concrete.  Uncertainty about bounds of conduct.  What is reckless and what is not?

What about sports like golf, more passive ones?  Not played with same ferocity as football, etc.

Superimpose this on a spectator case, shouldn't the logical application of Knight say that P could go to trial?  Spectator cases give a duty and say it is satisfied with certain behavior.

This case is consistent with Borque, supports idea of a recklessness standard.

Lestina v. West Bend Mutual Ins. Co. 

P and D (goalie) playing soccer in adult league.  D performs illegal slide tackle, injures P.

Court analyzes Nabozny.  Says, though, that competitive sports are not played in a vacuum.

There still have to be civilized rules.

One could argue that the standard is not consistent with what we have seen so far.

They set forth the standard of negligence under the circumstances.  If you look at the standard, the court looks at a lot of factors.  It makes it look like recklessness.  Why use language of negligence?  Has to do with negligence as a really flexible concept.  Dissent concerned that even with these factors, it might expand liability to include behavior that is OK in a sport.

Lestina represents a minority with its negligence standard, but the minority exists.

Crawn v. Campo 

D slides into catcher in pickup softball game, injuring him.  Sliding was illegal.  

Court holds that recklessness is the proper standard—not negligence. 

With the variations of rules in various pickup games, there would be no way to formulate a reasonable standard that is workable.  RPP would be different all over the place.

No way to call experts who are peculiarly in tune with the aspects of each pickup game.

If players are encouraged to play with reckless abandon, it is hard to hold them to negligence standard.

Rule violations are commonplace, expected.

McKichan v. St. Louis Hockey Club 

Cross check after whistle injures P.  Minor league hockey.

Court assesses from a reckless standard.

Assumption of risk to be looked at.  Customs of the sport of hockey make intentional torts inherent risks of the sport.  Internal mechanisms for penalizing 

This tort was part of the game...not outside the realm of reasonable anticipation.

Rule infractions, even intentional, are part of sport.  Suggests even intentional violations of rules, if part of the sport's custom, aren’t the proper basis for a proper tort suit.

Idea though, that it is easier to enforce a written rule than to determine a custom.  Example of Swedish vs. Canadian hockey players.  Customs differ, and tougher to prove.

If there are no fixed rules, how do you know what is allowed?  Hard to conform behavior to unwritten rule.

Schick v. Ferolito 

D sued when he hits P with a mulligan shot.

Court holds there is a reckless standard in recreational sporting contests, even golf.  Cites Knight, but Knight addressed the nature of the sport as an important factor to consider.

Lower court says negligence standard should apply to golf...not a rough and tumble sport.  No worry of chilling.

Court worried normal standard would discourage participation, deprive of benefits.

Golf is slower, why shouldn't you be liable even if you are just negligent?

In golf, easy to make sure that you are not hitting right at someone, or to shout if you shank one.

Why wouldn't you apply negligence to golf?  What would you chill?

You can play golf in a gentlemanly manner.  If you try to play football, etc. in a gentlemanly manner, you would lose every time.

Emerging standard, nonetheless, is reckless standard.  Need for consistency cited.

L says that consistency is not needed here...you can look at different sports differently.

Recklessness—knowing it was probable you would hurt someone by choosing a course of action.  Takes away duty of a golfer, e.g., to make sure that no one is around when they hit.  Recklessness only protects someone if you know they are there.

Negligent behavior ought not to be allowed to escape liability.  

If you adopt bifurcated standard, you then have problem of what is and is not  an active sport.
Supervision—Recklessness applies to coaches as well, according to CA Supreme in diving case.  Split on that around country.  Why shouldn't coaches be held to reasonable care standard?  There are ideas of coach pushing a player past limits vs. being in a better position to be careful
C. Baseball Anti-Trust Exemption

If MLB comes within exemption, AT statutes will never apply.

Not worried about substantive anti-trust in these cases.  Just whether you can even apply it.

Exemption for baseball never flowed from Congress.  Flowed from Holmes in Supreme court.

No other sport, pro or amateur, has such an exemption.

Federal Baseball 

Until today, baseball remains subject to some form of exemption.  Breadth remains debatable.  

Very existence of the exemption emanates from this case.

CA and USSC say challenged conduct did not fall under federal AT laws.

Nothing in Sherman Act exempts baseball.

Court says baseball is purely intrastate.  Business of baseball is not interstate commerce.  

Fact that teams, fans travel across state lines does not change the character of the game.

The standard for IC back when this case was decided was very, very narrow.  

Toolson v. NY Yankees 

Reserve clause gave teams ownership of players in perpetuity.  Gave teams tremendous power.  Salaries go way up now that players have bargaining power.  Free agency gives that opportunity.

Reserve system was a collective agreement among separate businesses to restrict salaries.  AT.  

SC does not reach the substantive claim, because of exemption from Federal Baseball. 

There is debate as to how far this exemption went, but it went at least as far as the reserve clause.

Between Federal Baseball and Toolson, the legal view of the commerce clause expanded.  Professional baseball is much more IC than wheat growing (Wickard).  
Development of television allows broadcasting to take games far beyond state lines.  

If you take the expansive interpretation along with this factual change, there is no question that they could have reached a different result.

Stare decisis used here, but used right?  Not an inviolable principle.  SC can overrule itself.

Very strong argument here for ignoring stare decisis with the aforementioned legal and factual changes, but per curiam opinion says that business has been left to develop with the understanding of the exemption.

Flood v. Kuhn 

Flood was an All Star baseball player, attempted to challenge the reserve clause 

Surprisingly, the SC continued to say that the baseball exemption still applied even though professional baseball is IC.  
What is the scope of baseball exemption after these first three cases?

If the exemption continues after Flood, does it cover reserve system?  If it covers more, what more does it cover?  What is the business of baseball?  TV?  Cards?  Umpires?

Lower courts debate the breadth on the basis of these cases.

Professional sports in US have very dominant leagues.  Not much competition.

Baseball has a judicially created exemption.  Rare to see a court creating an exemption.

Baseball exemption is predicated on Holmes assumption that baseball was not intended to come into the at laws.

In Flood, SC acknowledges that baseball is an anomaly.  Also that baseball could be considered IC, contrary to Fed. Baseball holding.  How do we explain the result in Flood?

It is based, somewhat, on stare decisis.  
What would be reasons for not following?  

· You could point to changing conditions.  Law of IC read differently when Flood decided and baseball has changed.  More interstate commerce...TV broadcasts.

· Court also cites Congressional inaction.  Baseball left alone, thinking its exempt, relying on the rulings.  Reluctance to overrule Federal Baseball with retroactive effect.  Congress should legislate it.  Wouldn't this be true anytime you legislate and/or rule on things.  It necessarily changes they way people have to behave.

You could always make the rulings prospective, give them time to adjust.

· Congress had not done anything.  You could infer that they thought court had it right.  You could also infer that they did not like it as they did not codify it.

L says the reasons they give for failing to strike down  exemption seem sort of lame.  

Like it or not, Flood says the exemption stands.  

There is nothing in Flood that expressly limits the holding to the reserve system.  

If exemption extends beyond reserve system, how far?  Business of baseball?  What does that mean?

Henderson Broadcasting v. Houston Sports Association 

These cases reflect that there is not an umbrella exemption.  None of them say that anything tangentially related to baseball is exempt.

This case involves radio broadcasting.  This is the heart of baseball's acknowledged expansion into IC.  D's argue that broadcasting is part of business of baseball.

Court says the test is what is integral to the game.  Narrower than everything included.

Broader than just reserve clause.

Postema v. NL 

Female ump made a common law restraint of trade claim when she wasn’t allowed to ump in MLB.  Court rejects the D argument that the exemption applies.  

Umps are not integral to the game.  Henderson included umps in what they call integral.

Integral is something more than just reserve system, but it is narrower than even Henderson.

Piazza v. MLB 

Piazza represents the narrowest view of exemption...reserve clause only.

This is the only opinion that really makes a scholarly attempt to deal with baseball exemption.

Flood used result stare decisis, only exempted reserve system.  If that is what Flood did, they could overrule part and keep part of it.  Does this court accurately read flood?

They say Flood reaffirmed previous cases only in the case of the reserve system.

Where does the Flood case say that only reserve system is exempt from antitrust.

Court mentions reserve clause in Flood's first sentence.  This is where they get some support for their reading of Flood.

To the extent the court is relying on Flood, their stare decisis thing may be flawed.  

If this were correct, Congress would not have to legislate to expand antitrust coverage to cover contraction.

Butterworth v. NL 

FL court rules that Piazza case correctly decided.  

Twins v. Minnesota 

This case rejects Piazza and Butterworth.  Goes back to integral business of baseball portion.

They seem to agree, intellectually, to agree with Piazza.  Applies exemption to baseball.  

They say the business of professional baseball in areas integral to the game is the test.

Selig v. Crist

Consistent with the Minnesota case

They say contraction falls within the business of baseball.

They say the baseball exemption is a dubious premise upheld by a dubious premises.  Proper reading of Flood compels this dubious result.

Curt Flood Act on 238

Signed by Clinton.

One would think that clarifying the scope of the baseball exemption would be a good goal for this bill.  It basically grants pro baseball players the same rights as those in other sports.  

Every sport has a form of reserve system, but due to unions, collective bargaining.  This renders this bill pretty lame.  The bill expressly not designed to touch the areas we have studied.

You cannot assume that something, with baseball is automatically exempt or not exempt.

The more it deals with player relations, league deals, more likely it is going to be exempt.

Probably, broadcasting and concessions, etc. will be less likely.

Everything must be dealt with with the cases and the accompanying insecurity.

Will be very small part of the exam, if at all.  Can't make any assumptions whether it applies or not, unless it is ridiculous

II. Anti-trust

Section 1 of Sherman Act says combination in restraint of interstate trade is illegal.

Per se illegal cases. Price fixing, dividing up territories.  Most cases decided under rule of reason.

Inviolable principle of section 1--  You cannot violate section 1 acting as a single entity.

If leagues are treated as just one entity, you can't charge them with section 1 violation.

They can act anti-competitively without violating section 1.  

If you regard them as separate entities, there is then a possibility that they can violate section 1.  There is then concerted action amongst the teams.

Leagues like to claim single entity.  Provides section 1 protection.
Threshold question is whether there is a combination.

Even a parent and a wholly owned subsidiary cannot act concertedly.  Parent company owns stock of subsidiary.  That is what makes it wholly owned.  Because there is completed control, there is not a separate corporate consciousness, so there is no conspiracy.

Different parts of an organization acting for the organization.  Unilateral decision that does not trigger section 1 of the Sherman Act.

When a sports league makes rules that seem to restrain trade, is that a unilateral decision, immune from section 1?  Or is it concerted action that gets you into a section 1 analysis.

If a league can successfully argue it is a single entity, it beats section 1 right out of the gate.  This actually happens a fair bit in the AT world.

You can't produce league sports without cooperation with competitors.  You can't really compare league teams to independent companies.  

Competing economically.  At the same time, they must cooperate.

Different courts treat the leagues differently.

San Francisco Seals v. NHL 

P trying to move his hockey team to Vancouver.  The league has a constitution that says the league gets to decide who plays where.  

If the teams are separate entities, constitution of the league becomes a smoking gun written agreement that the teams have combined to produce.  If it is a single entity, it reflects unilateral activity.
First step is to define the relevant market.

Market is commodities reasonably interchangeable by consumers for same purpose.

The court defines the market artificially narrowly, as the production of live hockey games.  This ignores the competition inherent in that.

The court is saying that P and D acting together as a single business enterprise.  They view the relevant economic unit as the league.  Not economic competitors.

Imposes no restraint on trade in this market.  This market would not exist without it.

P cites Topco-- Says per se violation of section 1 when market chain sets up exclusive territorial licenses and forbidding members from selling in certain areas.

Horizontal restraint.  Agreement at same level to hinder competition.  Per se violation.

That case involved competing entities conspiring to fix competition.  This is not that case.  Here, there is no competition.  Court says he is seeking to join.  Not compete.
The market they define seems kind of narrow.  I think they do compete for fan base, for advertising, merchandising, etc.  

Case has been heavily criticized but never overruled.

Any cartel tries to inhibit competition, so the desire not to compete does not help so much.

Court confusing the single entity thing with trying to avoid a per se violation.
Levin v. NBA 

P says NBA teams conspired to keep them from joining the league as owners.

This is a group boycott.  Concerted refusal to deal.  

If NBA is single entity, there can be no group boycott, cannot be basis of section 1 case.

Court holds NBA is a single entity.
The court says P's want to become partners in the league.  That would make it unilateral.

Problem with this is that partnership rules are not at play in NBA.  Partners are supposed to be part of same business entity, pay debts of the partnership.  

NASL v. NFL 

Overrules Levin.
Says the NFL is a single entity. Not only do you reach the merits, but here and in LA case, league actually loses.

Cross ownership ban alleged to violate section 1 of the Sherman act. 

At the DC level, the judge specifically found that the league was a single entity.

2nd circuit says that it is actually a loose association of separate entities?  

Maybe for some purposes, a league may be a single entity and separate for others.

Here, possible that the ownership restriction is to benefit certain owners more than others.  

NFL says there may be a conflict of interest issue here.  If there is sharing of revenues, individual decisions may not be localized, would hurt the whole league.

Court also cites loophole concern-- using "joint venture" to shield you from anti-trust liability.  
The word loophole doesn't help us.  If it is a single entity, it is.  If not, it's not.

Interdependence suggests that leagues have interest, too, in helping individual teams to help the whole.  There is a collective interest in the individuals.

This court, though, squarely decides that the NFL is not a single entity.  It is comprised of separate legal entities.  

LA  Coliseum v. NFL 

This case overrules the Seals case.

NFL says that teams cannot pick up and move without vote by NFL teams.  Similar to Seals.

DC directs a verdict that says NFL is separate entities.  

NFL not a single entity because:

· Courts have previously decided that it was.  Could possibly be that the issue was not raised.
· League is comprised of separate business entities that have independent value.

· Profits and losses not shared, which would be a common feature of a joint venture.

· NFL competes on and off the field.  Competitive balance relevant.  Competition for free agents, coaches, etc.

· Where two teams operate in close proximity teams compete for fans, media dollars, advertising, etc.

What this really means is that courts want to let rule of reason work.  Don't want to create complete immunity.  

League action is collective action, subject to analysis under Sherman Act.

Most likely that a court nowadays would treat them as NOT single entity.

If you are a league and want to avoid AT scrutiny, you would want to set up a single corp. to own the whole league.

Freser v. MLS 

Restraint on labor, that allegedly worked in anti-competitive way to detriment of the players.

League says they are single entity.  League had structured itself as an LLC.
LLC is a legally cognizable business entity, unlike the NFL, NHL, etc.  which are not.  They are loose associations.

Centralized control of much of the team operations.  Owner-operators are essentially shareholders.  Ostensibly, then, any decision would be unilateral.  

If an LLC is like a corporation, there can be no section 1 violation through corporate action.  They have escaped AT liability by setting up a corporation.

Court recognizes Copperweld, but says this is different.  Not parent-subsidiary.  The owners retained some independent entrepreneurial interests.  Not quite the same a s a single company.

This is a hybrid. CA did not specifically say this was bad...it is an open question.

A. Player Restraints

On exam, you have to look and see if there is a CBA.  In absence, none of these principles apply.  If there is one, look and see if they are mandatory subjects of bargaining.  If so, likely it is going to be covered by non-statutory labor exemption.  

If no labor exemption, then you get to the merits.  Look at per se vs. Rule of reason.  Then look at rule of reason.  
If you do get to rule of reason, you find the market, show anti competitive effects on the market then see if D can justify it.

Be careful, even though many of these suits are won by the players, some of them might be reasonable.  Pro-competitive effects.

In a newly founded league, restraints may be more reasonable.  Getting league strong is important early on.  If the product is new, to develop the stability of the product, they will probably tolerate more AT type behavior.  If the product fails, no one is better off.  Not anti-competitive to allow a new league to help their stability.
Exemption continues on short of some breakdown in CB process.

Kapp, Mackey, etc. remain important, as new leagues form and restraints are imposed without any CBA in place.  Then you still need AT analysis.

Sherman Act passed in 1890, 2 years after IC act. 

Sherman act has 2 principal sections.  1 and 2.

Section 1 is what we are concentrating on now.  Multiplicity of actors is a threshold for section 1.

If separate entities combine, that does not guarantee a win.

A literal reading of section 1 says any combination in restraint of trade and there is an impact on IC, there is a violation, but every K restrains trade.  If you impair right to K, that may even be unconstitutional.

There has been a judicial gloss on the statute called the Rule of Reason.

Some cases are per se-- so plainly in restraint of trade that the Rule of Reason is not necessary.

So obvious that we are not afraid to deem them automatically unreasonable.

E.g.-- Horizontal restraint.  If we see competing sellers conspiring, we say it is unreasonable on its face.  No way to justify such naked restraint of competition.

Territorial dividing among competing firms is per se unreasonable.
The rest of the cases need to be looked at under the rule of reason.  
P has obligation to come forward with proof

What is the relevant market in which trade is allegedly restrained?  
Product markets set by what is reasonably substitutable.  

Geographic market-- With sports, the market is local from perspective of live attendees.  Can extend farther for other markets, though, like broadcasting.

P has to define the market and actually show how restraint hurts competition. (Preponderance)
Anti-competitive-- Worried about hurting consumers through restricted output, higher prices, etc.

If P proves that, burden shifts to D to show the anti-competitive effect is somehow justified.

Offsetting pro-competitive virtue--  If it helps the viability of the league, it may be good.  If the league dies, competition is hurt.

Benefit to interbrand competition-- That is what consumers care about.  Choices.

Then look to see if less restrictive means available.
Quick look rule of reason-- where restraint is so obviously anticompetitive that it is presumed, but D may make a case to justify it.

Not a bright line of demarcation, but in the worst kind of cases, unreasonableness is determined as a rule of law.

In sports cases, it is more than likely that any case that involves league sports not going to get decided under per se rule, but Rule of Reason.
In context of sports you would have to be insanely obvious to get a per se analysis.

2 reasons

· Courts increasingly recognized that teams compete on some level, but there is interdependence.  You cannot produce league sports independent of competitors.  

· From mid 70's on, Supreme Court has eroded or overruled per se rules.  
Rule of Reason just a higher burden for the P to prove his case.  Method of analysis, not a reasonable label.

Radovich v. NFL 

Draft takes away choices from new pro athletes.  Location, endorsements, etc.  This is a restraint.
Rookie salary cap is another one.  Variations on these types of restraints are collective actions by teams, separate entities competing for player services.  Rationale may be different in sports, though, than in other contexts.  We are worried about competitive balance.

Not true that uniformly teams with biggest payrolls have most success, though.  So we are not sure how necessary things like the draft are.

If all the best players flock to best teams, you could impair league quality, so there may be some justifications.

P alleges a group boycott.  Assuming he can prove what he alleges, does he have to prove it, or is it per se unreasonable?  Left to trial court after all facts are known.  

Whether he would have to just prove group boycott or if he would have to show negative impact on competition depends on whether you use the per se rule or not.

Haywood v. NBA 

Precursor to Clarett case...age eligibility cases.  P challenges age limit for draft.
The concerted action is that each member team has agreed in writing to be bound by bylaws.

Restraint of trade is a group boycott-- collectively agree that they will not hire P and peers.
Could be many reasons for this rule.  
· Without the rule, many teams may not want to take the chances on such a young player.  

· One argument is letting them work for free, creating a de facto farm system in college.  

· Maybe NBA is giving the kids a chance to go to college without fear that they are missing their chance to earn money.

· Arguably younger players more susceptible to psychological, physical injuries.

Regardless of the reasons, this is a concerted refusal to deal.  They find it as a per se rule.
Based on SC boycott cases, there was a very narrow exception.  This one did not meet it.

If Haywood came up today, it would probably not be per se illegal.

If per se rule does not apply in Haywood, and rule of reason applies, Court would look to see the impact on interstate commerce.  P would have to show it was anti-competitive.  

Relevant market is market for professional basketball player services.

Geographic market is probably the world.

This impedes competition for players because it excludes some competitors from the market.

Draft, restrictions on free agency adversely affects player salaries.  Those are clearly anti-competitive effects.

Not as clear here how this affects competition.  If anything, it would raise salaries.

SC says focus of AT laws is on competition, not individual competitors.  

How is competition harmed by the exclusion of these players, not just harm to the competitors.

Arguments how it harms competition--

As a fan, if there is a group of players that could improve quality, it affects product quality.  

Court says there can be anti-trust injury without quality, price changes.

Possible there would be a higher salary effect if younger players came in.

Blalock case:

P accused of cheating and suspended.  Claims this is a group boycott of her, keeps her from making money. 
Ct treats it as illegal per se. Unlikely that would be done in most courts today.  ROR
Define the market in ROR – market for playing professional women’s golf. 

P claims keeping players off tour harms competition.
Procompetitive virtues – have to have rules against cheating to keep the sport viable.  Enforcing such rules is consistently held to be procompetitive.  (Molinas and Deeson cases)
Big problem here arises when other players can keep her off.  This creates a situation where it looks a little more like a horizontal restraint.  Also, with respect to ROR, there may be less restrictive ways to enforce rules than having competitors decide the issue.
If NFL keeps losing these cases why would players agree to similar restraints with their union if they know they can win in litigation?   Players may recognize need for stability in league.  Giving a little to get a litte.
Kapp v. NFL: 

P challenges Rozelle Rule.  Claims price fixing, as they keep him from demanding what he is worth as a free agent.
Normally a per se violation, but court says it’s not b/c of unique field of sports.  Not like normal competitors who don’t need each other…joint venture where they must cooperate. 

Here, there are anti-competitive effects, but at least D gets a chance to try to show pro-competitive effects.  
Good argument that promoting competitive balance promotes league strength, creates jobs.
Court says rules are too restrictive…go beyond reasonable necessity. Too long in length and affect all players, not just stars. 

You don’t have to do it in least restrictive way. But rather the restraint must be reasonably necessary. 

Mackey v. NFL: 

Challenge to Rozelle Rule.  Clear that rule had become part of collective bargaining. 

Mackey gives us the Three prong test for CB:

Relationship btwn parties

Mandatory subject of bargaining

Bona fide arm’s length bargaining

Ct says exemption didn’t apply b/c didn’t have arm’s length bargaining b/c union was weak. 

So you get to merits of AT.  Court refuses to apply per se rule. NFL teams not traditional competitors. Unique contexts of sports…want to use ROR. 

P then has to define a market – here player svcs. 

P demonstrated anticompetitive effects-- salaries are lower than they would be if competitive bidding took place. Ct thinks there is substantial evidence for this. 

Procompetitive effects—Competitve balance, league stability.
How do you balance suppression of players salaries with maintaining competitive balance, etc.? Hard to put them on a scale b/c one is looking at money in market and putting athletic ability on the field… exactly what Smith case says you can’t do. If no connection then there is nothing to balance.

Ct holds that the anticompetitive outweighs the procompetitive…similar to above case…the rule is too restrictive. 

Whether you use per se or rule of reason, if you lose, you’re subject to same treble damages liability.

Smith case.

Case involved the player draft.  Smith claimed that the draft system limited his earning ability.

Trial judge says it was a per se violation.  Received 276K in damages.

Circuit court finds rule of reason should apply.  2 judges find that there is an anti trust violation.  

But not by per se rule.  

Classic per se boycott is when competitors inhibit trade of others on same level.  This is not what is happening here.  Here, they are combining to implement the draft.  Not targeting other teams in the league.

They are targeting people with whom they have a vertical relationship, and that is not what the per se rule is after.

They also say it does not apply because NFL teams are not economic competitors.  
L cites that they do compete in some areas.
In cases like this, the verticality maybe trumps the horizontality in terms of a per se analysis.  So you use a rule of reason.

To apply the rule of reason, P must allege the concerted action and allege anticompetitive effects within a properly defined relevant market.

Anticompetitive effects-- Suppresses competition in the market for player services.  

Pro-competitive effect in that the draft promotes competitive balance.
Majority says that on field competitive balance not comparable to competition 

Dissent says that the competitive balance promotes higher salaries, more jobs.

Possible that that argument still fails in that the draft might not be the least, or even reasonably restrictive means.  Coaches can make a team better, and there are not restraints on them.

Also other factors exist.  Business opportunities, educational, family, etc.  Ultimately, players are going to flock to most attractive communities.

Better argument is not that pro-competitive effects are irrelevant, but that the draft was really questionable in promoting balance.  Have to show the practice being challenged actually helps.
District court found that the league is not better because of the draft.

There are arguments that the draft does help.  Maybe, overall, players like it. 

If the draft had contributed to competitive balance, it is not apples and oranges, so you have to look at it both ways.  If there are more successful teams, maybe everyone is better off.

Neeld Case

Hockey player was legally blind in one eye.  How much accommodation do you make?

If you thought the impairment made him a danger or not good enough, you wouldn't hire him.  That is OK.  Problem arises in that the league had bylaws that forbid him playing.  This is a concerted refusal to deal.

Not a per se case.  Use Rule of Reason.
Purpose for implementing the rule was said to be safety.  

This case is different from Mackey, etc. in that anti competitive effects in those were blatant, but here, you are just trying to keep one-eyed hockey players out.  Not the effect of distorting competition for a big pool of players.  Not going to dramatically change the labor market. 

L says why not give each team the chance to let him play.  Not make it a league thing.

Boris Case

Court holds that eligibility is a per se boycott.  Territorial rule is rule of reason.

Per se holding seems inconsistent with developing precedent like in Smith.  

Brown Case--  DC opinion on a case that eventually got decided on a labor exemption.
Developmental squad salary restraints at issue.

This court said that when CB agreement expired, so did the exemption.

Looks like naked price fixing agreement.  However, this is a joint venture, so it is treated with suspicion in a rule of reason analysis.

Anticompetitive effects obvious.  Court rejects competitive balance argument, based on Smith.
Jackson case also came up before the new agreement was worked out.

Motion for injunction before court on player restraint.

Strong enough showing of probable success on the merits

Freser case

DC below said there was no concerted action...single entity.  CA here says that it might have been separate entity, but it did not reach it, as they found against the players on section 1 issue

Players challenging league policy of assigning players where they want them.  Equivalent of draft sort of.  Court holds that MLS is not the entire market for soccer players to compete in. Whole world open.  If market is broader, anticompetitive effects are going to be smaller.
Toscano case

Senior tour is not a classic league.  But there have to be common rules.

Standing issue-- Proper P should have really been a person trying to organize a competing tour.

In AT, even though there is a right of private action, courts have engrafted a standing requirement that requires that the person who brings the suit should be closely related to AT violations.

Policies used produce a better consumer product.  Helps the league, which enables more payouts.  Companies competing to lower costs, make products better.  General focus of AT law is enhancing consumer welfare.

Always look at possibility that these restraints make leagues stronger, giving players and fans more opportunities.
B. Labor Exemption

Leagues were losing all the rule of reason analyses, start to get around AT violations with CB.

Supreme Court position in Brown reconciles positions in Bridgeman, Powell and Williams

The actual CB agreement is not the key.  The CB relationship is.

Owners would never make concessions to players in exchange for players’ concessions if the players could sue on expiration and  get those concessions taken away.  That is why it must extend at least beyond expiration. 

Expirations, economic pressure from each side is to be anticipated.  Labor law applies. 
In labor law, multi-employer bargaining is encouraged, in contrast to AT laws.

If CB, bargaining is encouraged, favored, even beyond impasse, when do you stop?

Once impasse is reached, employers can put in any provisions consistent with last, best offer.

Then players are stuck.  As long as the owners were bargaining in good faith.

· L feeling is that, at that point, players have not consented to any of the new constraints.  

Courts squarely reject that.  They view impasse as part of the process.  If you don't like unilaterally imposed terms, there are labor law remedies.  Includes striking.  As such, courts view it as an ongoing process, even after impasse, exemption still applies.

That leaves open the question as to when you finally have the remedy of bringing an AT suit. 
If there is a protracted lock-out, when can the players sue?  

Powell suggests that dissolution of the union kills the labor relationship, takes you out or CB.  Brown suggests a point where an agreement might be so far off, a relationship ceases to exist.
Never been done, but if the whole purpose of the AT exemption is to encourage CB, efficiency, why create a rule (impasse) that creates an incentive to de-certify on not certify in the 1st place?  The reason that the seemingly negative incentives don't keep CB from happening is that both sides do better, overall.

Bottom line is Brown is the law.  You go beyond impasse.  

Clarrett cases.

DC said labor exemption did not apply.  2nd cir. says that it does.  

Clarett had a strong case if you applied Mackey.  The court steps around Mackey.  Shows how strongly courts feel about favoring labor over AT in these cases.

Clarett has a solid beef with the players’ union.  They don’t seem to be doing a very good job of representing his interests, and courts hold that he, as a prospective member, is part of the bargaining unit.  

L thinks that the people hurt most by this model have been the fans.  Get caught up in the middle.  The fans then pay more when new CBA and new concessions come in.
Owners trying to keep business costs reasonable, including player salaries.  Players not taking risks, but they are finished product.  Players maybe recognize that they can give in on some things to get some things they didn't have before, and that a completely unrestricted market might not be in their best interest.

Health of the league may depend on some control over these matters.

Collective bargaining, non-statutory labor exemption provides a middle ground. 

Player unions allow players to marshal collective strength.  How do we reconcile that with AT?

AT laws-- Congress promoting and preserving competitive markets.  

Triangle Shirt fire shows how competition for jobs created bad conditions.  In this country, prior to unions being lawful, there was a lot of this going on.  Clayton Act allows workers to organize, not subject to AT.

Nothing in statute covered agreements between labor and non labor groups-- CB.

You have a set of statutes that favors collective bargaining.  Another set favors AT laws.

CB’s eliminate competition in labor market for labor.  

These same types of restraints still exist, but the difference from before is that they have been agreed to by players.  This is not the be all end all, 

Courts have to reconcile policies in favor of competition and collective bargaining.  They need to find a way for AT and CB to coexist.

Prongs for seeing if labor exemption applies (Mackey Test)
· Primary effect is on parties to the agreement.  Owners and players.  

· Agreement has to focus on mandatory subject of collective bargaining.  (Wages, hours, etc.)

· Restraint has to be the product of arm's length bargaining.  Concessions are exchanged for concessions.  Quid pro quo.  Court doesn’t concern itself with whether one side does better than the other.  Just that they talk.
If you do that, satisfy criteria, courts don't care if you violate AT policy.

Mc Court case

Hockey player playing under modified Rozelle Rule.  (Arbitrator decided compensation for lost free agent instead of commissioner.)  Court doesn’t even address anti-competitive aspect.
Affects parties to agreement.  Owners and Players 

Mandatory subject of bargaining.  Restrictions on free agency have an effect on wages.  Where you play is a work condition.

Arm's length bargaining.  P tried to argue that NHLPA had CBA rammed down their throats.  Court holds that good faith bargaining does not require you to alter you stance on an issue.  You have to meet at reasonable time to confer in good faith on issues.  Even if owners went in and said they would listen but had no plans to budge an inch, would seem to satisfy, but it hardly seems like good faith.  
There would be remedies under labor law, so you don't have to make the concessions.  (Fans won’t pay owners if players strike.)
Possible weak union argument-- Mackey won here.  Union was weak, unable to truly go against stronger owners. 
Generally, the courts seem to say if you have a union, you talk bout it, agree to it, they don't want to hear about it.  It fits in the non-statutory exemption.  Go on strike if you don't like it.  

Zimmerman-- Courts would prefer that parties deal with these issues themselves, rather than these protracted issues in court.
Rationale for supplemental draft-- divide up players from USFL without risking real draft picks.
Zimmerman says CB agreement does not apply to him, as NFLPA does not represent him, a USFL guy.  He also says union is weak.  No question about 2nd prong.  1st and 3rd are tougher.

Agreement affecting primarily the parties to the agreement depends on the definition of party to the agreement.  Possible that he is not NFL guy, so he is not a primary party to the agreement.  
Court cites Wood-- Natl. Labor Relations Act.  Defines employee broadly to mean potential as well as actual employees.  This is necessary to promote any CBA's.  Otherwise, you would undermine an agreement anytime that you brought anyone new into the league.

What about the 3rd prong—good faith bargaining?  Court says you just need to meet the requirement of good faith bargaining as previously discussed.  Also, there appeared to be a quid pro quo here.  Indicates to court that there was a bit of bargaining.  Only care that stuff was talked about.

Wood case—Definition of employee in labor law covers potential employees.
CB, by its nature, will not ensure that everyone gets his fair market value.  Some will do better, some will do worse in any such agreement.

There will be effects in all of these cases on other parties, but we have to look at the primary effects.  Not the collateral effects.  (Higher ticket prices, etc.)

Brown
DC ruled that when the CBA expires, so too does the exemption.  

This does give a clear line of demarcation.

Arguments for this:  
· Term of the CBA would have been negotiated.  Exemption from AT laws was designed to expire.  

Argue against it:

· Exemption attaches to the CB process.  You agreed to a set of rules and regulations.  Expiration and renegotiation is all part of the process.

· If you are a lawyer for management, you would not make concessions if you knew that you could be sued for AT when the thing expires.  Until impasse, you have to follow the old collective bargaining agreement.  Then you could possibly be sued for things you are obliged to do.  Undermines overall CB.  
Brown holds that CBA terms remain beyond impasse.
Bridgeman-- another test that has never been followed.

As long as the employer continues to impose the restriction, unchanged and believes reasonably that it would be in the next CBA, it stays good.  This could mean the exemption is amorphous.  Could expire before, after or at impasse.
Powell--
L’s preference—Not the Rule-- When you reach an impasse, the CBA should expire.
Impasse-- A temporary hiatus or deadlock which almost always is broken.  Not a very specific definition.  Can even be an intentional strategic move.

L says this seems most fair.  Until impasse, employer obligated to maintain status quo of the expired agreement.  Once impasse is reached, labor law allows employer to unilaterally impose its own terms, as long as the terms are consistent with last, best, good faith offer.  

Until impasse, you play by same rules, but after impasse employers make up their own rules.  Can leave players stuck.
Majority rules, including SC in Brown, say CBA extends beyond impasse, but no court says it extends forever.

Courts want to keep the bargaining within CB process.  Everyone agreed to CB relationship.  If you cannot reach the proper conditions, as far as you are concerned, you have labor remedies.  Withhold services, make complaint to NLRB if employers not bargaining in good faith.

Overarching policy question is when exemption would ever end.  If the policy is to encourage CB, does it really encourage CB to allow such a long exemption or does it encourage players not to unionize?

C. Inter and Intra League play

This section deals with restraints that leagues place on teams within and organizations without the leagues  Within some non-labor markets.

Section 1 cases.  Problem is often figuring out what the market is.  Rarely per se, because of the context of professional sports.  Still need multiple entities to reach merits.
NASL case.

NASL accuses NFL of group boycott in ownership restrictions.
To own a sports franchise, primarily, you need money.  At the time the case was decided, there were 28 owners in the NFL.  

Key analysis in this case is definition of ownership market.

NFL argues that the relevant market is the population of people with enough money to buy a franchise.  This is a big market, which would make NFL restraint anti-competitive effects de minimis.
Court limits the market to sports capital and skill sub-market.  Says the number of people with the knowledge to run such a franchise and the willingness to enter into the risky business and cooperate with other owners is much smaller.  Makes the 28 owners a much more significant proportion of the market.  This hurts competition by limiting availability of capital for these franchises.  Anti-competitive, as it reduces the value of franchises, by shifting the demand curve.

This definition may or may not make sense. 

If anti-competitive effects, then we talk about countervailing pro-competitive virtues.
Court says the NFL is successful despite cross ownership.  They need to demonstrate less restrictive means.  Goes back to the discussion from earlier.  In an established league, you are less worried about competition hurting the viability of the league.

What if there were a rival football league starting up?  Would be a closer case, but here they go for the P's

Raiders 
Davis wants Raiders in LA.  Says teams collectively acted prevent his move.  

First step is to define relevant market.  Usually, with players, the market is fairly well defined.
Two tests to determine the product market: 
Reasonable interchangeability
Cross-elasticity of demand. 

NFL would say that the market is very broad.  Lots of entertainment choices.  Thus, de minimis anti competitive effect.

If market is defined narrower, just football, the effects are greater.  This would be like the NFL preserving a monopoly.

9th circuit says they don't have to decide on any particular market definition.  

If there is anticompetitive effect, you then have to look at procompetitive.
Looks at possibility of ancilliary restraints—restraints that occur as a necessary result of other legitimate transactions.  Possible that the territorial rules in NFL were necessary to encourage participation in the league.
Market definition swings the whole thing in all of these cases.
A new league might be treated differently than NFL…not as much protection needed for NFL…well established.

NBA v. SDC Basketball Club, 815 F.2d 562 (9th Cir. 1987) 553

Clippers want to move to L.A.  League trying to restrain the movement of the Clippers. 

AT issues are controlled by the Raiders opinions—ROR governs., where the court held that the rule of reason governed. Court listed elements to antitrust claim. Clippers argued that the ¾ rule is illegal. The Raiders case didn’t hold it invalid as a matter of law, and trial must proceed on. This is a different factual setting.  NBA asserts lots of genuine issues of fact (purpose of restraint; market; actual effect limitations on movement have on trade). The NBA rule differs from the NFL rule.

This case doesn’t overrule Raiders.  It simply remands for a review of facts.  Not appropriate for sum. judg.  
These cases together point out that this inquiry is fact-specific, and every league is different. A new league might be treated differently (especially if it were going against a well established league like the NFL). Remember on the exam that the analysis is fact-specific.

Mid South Grizzlies case: 

Case where a narrower market definition works to benefit of D. Usually more narrow market the P has better chance to win.

Grizzlies wanted to join NFL. Teams collectively kept Grizzlies from joining NFL. 

NFL has lots of justifications – don’t want odd number of teams. 

What is the market here?  Prof’l football. 

Looking at from perspective of fan or stadium operator?  Fan

Fan didn’t have NFL in Memphis at that time, but lots of other forms of entertainment.

If market is all sports, keeping a team out might be a problem, as you impair competition. 

Court seems to say no comp in NFL market so keeping team out has no anticomp effect. 

Might be a different case if it was in NY b/c you have teams there so there would be an enhancement of competition in the market. Irony is there if there had been another team in the area it might have been anticomp. 

Asking for a monopoly to be granted to them in Memphis…and that’s not an antitrust case. 

USFL case: causation case

Section 2 of Sherman Act – contains three related offenses. Conspiracy to monopolize (req concerted action) actual monopolization and attempted monopolization (can be accomplished by unilateral and concerted action). It is not illegal by itself to have a monopoly. To be illegal monopoly must have been acquired or maintained by exclusionary or predatory conduct. Predatory or exclusionary conduct is itself a section 1 violation, it’s easy. But unilateral conduct or refusals to deal, pricing strategies are far from settled. Last yr SC is steadily moving to a more deferential position on unilateral conduct…any legit business justification for that conduct. 

Appeared here that jury defined live attendance at prof’l football games as the market and found that NFL was a monopolist in this market. 

NFL acquired and maintained alleged monopoly by the following:  Co-opt USFL owners, an NFL supplemental draft, NFL roster increase, targeting particular franchises. 

Ok for jury to find illegal monopolization. If that’s correct and the illegal conduct had injured the USFL, why did the jury award only $1 in damages. 

Failed strategies, Lazaroff thinks that even though NFL caused some harm, more likely USFL shot themselves in the foot. 
Issue of causation – can’t show NFL caused them to fail.  Whatever losses weren’t related to antitrust violation. 

Critical loss on facts – if they had found that NFL had excluded USFL from tv contracts, would’ve had stronger case. Networks decided this (USFL) wasn’t an attractive enough product.  

How can you sue NFL as a monopolist if they aren’t a single entity? Shouldn’t it have been a suit on conspiracy to monopolize?

Sullivan case – points out how the interleague/intra can come up in variety of contexts. 


Bulls case – restriction on games on superstation…when Jordan was around important to league not have NBA broadcast diluted on superstation. Case finally settled…

These show you along with Sullivan and Rams case that whole dispute common thread people claim restraint of trade. Analysis has to be same for all of it. Assuming no immunities start with single entity question. Go to ROR and not per se. Define market and talk about anticomp effects and procomp justifications. 

Have to distinguish btwn restraints on competition and restraints on competitors. Fact that you hurt indiv not same as hurting competition. Have to demonstrate how the process hurts competition.

D. Amateur Athletics

Summary

Bassett complaint (football coach at HS who was fired by Kentucky U for recruiting violations). Suit is for antitrust violations.

There is competition in education and athletics, and it triggers antitrust scrutiny.

NCAA views itself as:

1. Keeping line between pro and amateur sports (though it’s not that clear, there’s value in getting an athletic scholarship, payment of tuition is commercial)

a. See 718, it’s really hard to draw a line between these, college sports is a vast commercial venture yielding huge profits for colleges

b. Sure looks like commercial activity

2. Organizing play between colleges

In these cases, courts have taken a bifurcated approach.

S Ct drew a distinction between restraints on commercial activities and noncommercial activities (like athletes)

Law – restricted earnings coaches won money, their activity was viewed as commercial, and the anticompetitive rules were violations (quick look)

Banks, Gaines, others – restriction on athletes were (1) not antitrust cases because athletes weren’t engaged in business OR (2) restraints are reasonable to maintain a clear line of demarcation between amateur sports and pro sports.

Question here – is that premise acceptable (and factual)? If not, the dissent at 718 makes sense. If college athletes were viewed as pros, they couldn’t restrain them in this way.

Major college athletics are commercial activities, and the money is being earned on the backs of the players.

If there’s no line between college and pro sports, these cases are wrong.

E. Gender Discrimination

Historically, the stereotypical view of women was not conducive to involvement in sports

Due to overall societal change on view of females.  Same change that has allowed women to expand into other traditionally male jobs.  Societal thinking has changed

In sports change has been promulgated by legal developments.  

· EP clause of 14th amendment.

· Title IX

Earlier, it was almost all constitutional.  More recent stuff is title 9.

Has expanded a lot over the last 2 decades

EP was widely applied earlier, but Court has cut back on what is state action.
Both are available, but they depend on threshold question.  title 9 is usually easier now.

14th amendment provides equal protection clause.  Predicated on state action.

Court includes gender.  If a state discriminates on basis of gender, they are subject to EP claim.

Tarkanian case and Brentwood case deal with the threshold question of state action.  You cannot assume state action exists.  You have to prove it.  If it is on the exam, it is a brief threshold.

We are dealing with gender as a class…quasi suspect class.
When you do strict scrutiny state has to demonstrate that discrimination furthers compelling state interest by least restrictive means.  Hard test to meet.

Economic regulation subject to rational basis test.  Legitimate interest furthered by a means that is rationally related to the goal...courts construe very liberally.  Very deferential.

No majority of the SC has ever held gender was equal to race in terms of scrutiny, even though history of discrimination, immutable characteristics.
Craig v. Boren triggers heightened scrutiny...between RB and SS.

State must show important interest substantially related to the furtherance of that goal.  

Usually hard to justify discrimination by state against women, even though it’s an easier test.

Early cases we read are labeled as rationality tests, but they are applied less deferentially

VMI case—did it come even closer to strict scrutiny, asking for exceedingly persuasive justification, or did it just reiterate Craig standard.

Title IX is the other source of authority-- Forbids educational institutions receiving state funds from engaging in gender discrimination.
Sports is part of education, according to courts.

Triggering factor is receiving federal funds.   Differs from state action trigger for EP.

· If college is public, it is state action.  If it receives federal money, it is can be subject to title 9 and EP. 
· If public college got no federal funds, it would be subject to EP but not Title IX.
· If a private institution acts privately, but they receive federal funds, they are subject to title 9 but not subject to EP, as it acts privately.

· Purely private school that took nothing from federal would not be subject to either.

We are ignoring state causes of action for the purposes of this discussion.
Title IX not used much early on.  Was originally interpreted as only applicable to sports programs if they got the fed'l money on their own.  (Never)

Civil Rights Restoration Act expanded definition so that if the school gets fed'l money, it applies to all school programs, including sports.

Reasons scrutiny is not strict, as in race-- Physiological differences between men and women that don't apply between races.  E.g.-- Michael M case-- Punishes men for statutory rape, not girls.  Men cannot get pregnant.  Preventing teen pregnancy is interests.

Women in sports cannot compete physically with men on same level.  Anytime emphasis in sports is on bulk, speed (which is usually), men are at an advantage. 

Unlike racial distinctions, which are largely based on unjustified stereotypes, physical differences between men and women my justify separate but equal.

Making just one team would probably reduce overall female athletes.  Men would dominate.  

Focus on age being affected-- pre, post-puberty makes a difference
Contact vs. non-contact sports.
Bucha-- 4 years before Craig.  Shows how analysis differed prior to heightened scrutiny.

Court finds that HS association is a state actor.  Majority of schools are public schools.  Probably always going to make it state action.

Court upheld separate, not equal athletic programs.  Likely done on social stereotyping.  
Girls don't want to be serious in sports, should concentrate on home ec. maybe?

Court says there is a rational relationship between what they are doing and a permissible goal.  

Unrestricted competition between sexes would lead to male domination.  Doesn't explain why they allow separate and not equal.  Would be easier to take if it were separate but equal.

You have to show important interest now, not predicated on stereotypes.  Not paternalistic.

Now, schools probably face choice between letting female play with men or with providing separate but equal.

Morris v. MI Board of Educ.

MI had rule that says girls cannot compete with boys.  Insofar as non-contact sports are involved, girls should be able to participate.  

If MI public high schools set up a system where girls and boys had separate teams, probably OK.
Court seems more concerned with participation, but there might arise a situation where the quality differs so much that they cannot really say it is equal.

Brenden v. MN HS league

If there is enough public involvement in the league, it gets toward state action.

MN rule says women cannot compete with men.  P's want to participate in non-contact sports.

Pre Craig case.  Court struggles with reconciling result they want to reach with the RB test.

They say that the state did not prove rational relationship between restriction and goal.  Other factors aside from strength.  

Basis on old stereotypes is not enough.  This case begins to move a bit more toward a heighten scrutiny.

If you set up separate but equal, that is OK.  In absence, let women compete.

Only need to give a good faith chance to compete.  Doesn't guarantee a spot on the team.  

Fortin v. Darlington LL

10 year old girl wants to play LL baseball.  Not allowed to play because she was a girl.

DC says boys’ strength allows them to play baseball with less chance for injury than girls. 
State promotion of safety for children is an interest that would pass any level of scrutiny.

Problem is whether classification is closely enough related to the interest.  Narrowly tailored enough.

CA says not.  More based on archaic stereotypes and generalizations.  There was conflicting evidence in the record that it was related.  Court does not defer.

They have leagues that accommodate different abilities.  League lets in physically handicapped boys.  Makes it look pretty overbroad.  Girls not likely more subject to injury.  
Some evidence that girls might be bigger, stronger at that age.

Court says because it is a complete non-contact sport, girls are no more or less likely to be hurt.  

This is baseball, little league.

Carnes 
HS girl wants to play baseball  HS association says no girls.  It is a contact sport.

School faced with tough choice.  If they don't follow association rules, they are out.  If they act unconstitutionally, they are out of luck too.

One worry the state advances is injury.  Girl says not a big deal.  Would even wear protective gear.  Also no distinction between girl who can't protect herself and a boy who couldn't either.  Overbroad.

Other concern is intrusion of males on female sports.  Not a big deal, either, as no evidence that men are going to overrun women's teams.

Separate team possible, but quite possible that there would not be a women's team.  Maybe not enough interest.  Court says baseball is not a contact sport.

Hoover-- First sports case decided in post-Craig v. Boren era

HS student in CO wants to play soccer.  HS association says soccer is male only.

Rule seems to say you couldn't even have a separate female team.  Classified as contact sport.

Interest in safety and health is important, but not close enough relation.  Not narrowly tailored.
Recognizes new middle tier approach, but they don't do that analysis by itself.

Relies on a different test...Wilkinson-- Balances importance of interests.

To remedy past discrimination, encouraging female participation is important.

Separate but equal would work and also suggests the possibility of girl only sports.

In absence of separate program, have to cancel soccer altogether.  Start new women's team, mixed teams.  

True contact sport question-- is safety rationale stronger here?

When t9 first passed, suggestion that football excluded.  Interesting questions about the scope of t9.  This is the cutting edge question.  Women want equal funding for their sports.

Bush panel seeks changes to t9.  

Gomes and Clark

Boys want to play volleyball on girls' teams where no boy's team available for them.

Males would have an advantage, generally, physically. Height and strength are advantageous.

Gomes prevented from playing.  No v-ball for guys and guys cannot compete on girl's teams per league rules.

G wins.  Guys get same benefit from title 9 as girls.

Interpretations of language of t9 regulations.  Language about previously limited opportunities.  Does it mean giving teeth to t9, making sure that women have equal opportunities or does it mean that any sex gets equal opportunity in any sport previously kept out of.  Court chooses particular sport here.
Clark-- Men v-ball players want to play h.s. vball.  AIA says v-ball is girls only.

P makes what's good for the goose is good for the gander argument.  Shot down.
Court rejects EP claim.  Remedying historical lack of opptys.  Also protection of female opportunities.  Fear of male domination.  Even though there many less restrictive alternatives, the one they use is substantially related.  Doesn’t have to be least restrictive, like in SS.
Kleczek-- Guy wants to play field hockey.  No boy's team, so he wants to play on girls' team.  

Makes EP and T9 claim.  Seeks preliminary injunction.  (Sports are a good case, because of eligibility issue, for prelim. injunction.)

They shoot down injunction because he was not likely to succeed on merits.

They interpret the regulation such that Title 9 only applies to giving women opportunities, as males overall athletic opportunities have not been limited.  Opposite from Gomes.
Also, no federal funding.

Also, the contact sports exception to the reg.  The excluded gender not protected in the contact sports arena.

Not legally required to let the other sex try out for contact sport.

Would seem to apply in any sport for t9 purposes.  The contact sport issue is important for equal protection claims too.

Also passes EP.  Redressing past injuries is important, and keeping boys off team is substantially related.

Mercer v. Duke

Kicker on Duke team.  Sues under title 9.  Football is a contact sport.  

Once the school allows someone to try out, they have to apply the system fairly.  They could have prevented her from trying out, but they did not.  

Courts tend to read title 9 on an overall athletic opportunity basis.  Not the Gomes reading.  Gomes is probably representative of minority view.

Court not saying she has a right to play, but they have to give her a fair shake.

EP Clause-- so far, we have talked about females wanting to participate in non-contact sports, or contact sports in younger kids.

Title 9 is gender neutral on contact sports.  Not required, but allowed.

Lafler case puts question  out there about EP for participation in adult contact sports.
Government interest of promoting safety is pretty clear in contact sport.  (Paternal?)

Can you legitimately say, constitutionally, that the difference is that significant?  Further it by saying, as a rule, that women are more at risk, physically?

Lafler says women and men are not similarly situated.  Doesn't really touch on it.

Tougher question in boxing...weight classes used.  Why protect girls more than out of shape men?  Seems sort of paternalistic.

Force and Lantz 

Court says girls have to be allowed constitutionally.  Cannot exclude them.

Court discusses safety argument advanced by D's.  maybe "typical" girl is more susceptible to injury.  Not everyone is typical.

Says using sex to exclude includes some males who could not play and excludes some girls who could play.  Over/under-inclusive.

Lantz is HS girl.  They say safety is important, but you cannot use gender.  

State actor, discriminating on sex basis.  Apply it to college football.  What happens?  If they let any male try out, they should let a girl try out.  Why assume that a girl is any riskier from an injury standpoint than any man trying out?

You aren't screening out males.  Why screen her out?  You cannot be paternalistic while trying to justify.  If you base it on real evidence of overwhelming differences, you get closer to safety issue.

Cohen--  Raises the hot title 9 question of the day.  

Brown cut out 2 men's sports and 2 women's sports.  Seems fair on its face.

Opportunities are split 63/37 in favor of men.

Issue had to do with whether Brown complied with DED regulations on gender blind equality.

Specifically whether selection of sports and levels of competition effectively accommodates the interest an abilities of members of both sexes.

3 ways to measure effective accommodation.
1.  Provide opportunities in proportion to male female enrollment
2.  If one gender is underrepresented, whether the school can show a history of continuing program expansion responsive to needs of underrepresented sex?
· Usually no money to do this.
3.  Whether school can demonstrate that the interests and abilities of the members of the underrepresented sex have been fully and effectively accommodation by the present program

· Court gives example of 1000 men and 1000 women at college.  500 men and 250 women interested in athletics.  Brown says you could accomodate 100 men and 50 women, which would comply. 

· Court says if you don't comply with 1 or 2, you have to FULLY comply with 3.  Create 500 and 250.

This economically burdens schools.  They have to cut men's programs to get closer to prong 1.  

Helps no one.

Constitutionality of cutting men's programs upheld.

This is the bitterness of t9.  Overall t9 is good, but being done in a pretty bad way.

Problem comes down to mens football and basketball.  Lots of money and spots involved in this area.  

If you put the 3 prong approach the way the court uses the hypo, it makes it difficult for a lot of schools to comply with t9 without reducing male opportunities.

Exam

120 to 4 thursday 9.  Double check the time

All closed book essay.

part 1 torts essay-- 2 parts--15 min for each part

part 2  all AT/Labor-- 1 hour...different weights for the parts, so be careful there with time allotment

part 3  Sex Dsicrim-- Also .5 hour.

no writing for 1st .5 hour.

be careful to explain issue, principles of law.  Elements of analysis, and apply them to the facts.

9-3 office hours on wed. 8th.

email with questions too.
