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What is sports law?

Torts in Sports

Sports leagues are not pure cartels but also not separate businesses.  
Hybrid.
As opposed to Holiday Inn and Marriott, Cowboys do NOT want to push Redskins out of business (just off the field)

Crespin v. Albuquerque Baseball Club
216 P.2d 827 (N.M. 2008)

N.J. Baseball Spectator Safety Act
52A-53A-43 (2006)
Special statute to create greater protection for stadium operators.


In the context of baseball, they make up a special test.

46 of 50 states have adopted COMPARATIVE FAULT.
Only 4 states that use old rule – contributory fault or assumption of risk is complete bar.

The standard of care owned to sports spectator
Spectator is a BUSINESS INVITEES
Same as going to supermarket or Disneyland

General tort law has established law for business invitees.
You are NOT guaranteed safety in these places
Standard of care owed to business invitees: duty of reasonable care

NOW we come to the baseball cases:

Akins case page 9
P arrives at a local baseball.  Stands along third base ball and hit with baseball and serious injury.
P 35% at fault and D 65% at fault (in old rule, P would get nothing before comparative fault because P had any fault)
But goes up to appellate, court affirms
Then goes to what is NY Supreme Court, they reverse, saying P should get nothing.

Page 11 D is a not an insurer, makes sense
Not owed a duty of strict liability

Owed a duty of reasonable care
Court says this is NEGLIGENCE.  However, here is the professor’s problem:
How can a comparative fault state say standard is reasonable care (care is for the court and breach is for the jury)  Went to jury and applying standard of reasonable care, awarded damages accordingly.
So if the court acknowledges all this, how can the majority say you get nothing.
THIS IS THE MAJORITY APPROACH TODAY.
This is being down judicially, without a statute.  
So general tort principles are NOT applied in a sports setting.

Why would the court do this?
Court didn’t say it was an error by lower court.
Instead, they did something unusual:

Professor thinks it should be case by case, just like a supermarket or car crash
Integrity of the game
If we know which areas are likely are to be dangerous, isn’t that an argument to make the necessary protections.

By statute, you can do it legislatively and created a lower standard of care.

Page 11: We hold
Provide screening for area behind plate…
For as many spectators as may be reasonably be expected to desire such seating…
Test of reasonable care. 

Why would you not combine screening test with requiring a WARNING?  (Teams do this anyway)
Court assumes that the overwhelming majority knows of the risk

So this case has become the prevailing judicial view!

How do you explain other cases that go the other way?
Page 51 case Maisonave 
Splits three ways there
P was hit at mobile vending cart at walkway

Or a picnic table or concession stand.  DOES THIS CHANGE THINGS?

P injured by being distracted by mascot

Coronel case

What is different in these cases?

BIG ISSUE: IS AKINS APPROACH CORRECT?
SHOULD IT BE DONE LEGISLATIVELY?
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Spectator injuries

Trend is Akins.  

Before comparative fault, spectator injured by a ball would have most probably been seen a fault so complete bar to recovery.

Duty of reasonable care
But did unusual with sports, not 
Defined judicially how you determine duty of care.  Protection behind home base.  Enough screened seats.  Ask for screened seat.
You fulfilled your duty.  Doesn’t go to jury.
No contributory fault or assumption of the risk.  This is not done usually, like at a grocery store like you need to clean up water every 20 minutes or what speed you need to drive in rain.  Usually negligence cases is case by case.

This is typically sports spectator injury law for baseball and now also hockey.  This is the evolving rule JUDICIALLY.
Risks are open and obvious.  Fan want non-obstructed view, catch a ball, don’t want to change the integrity of the game.  Don’t worry about foreigner who doesn’t know about foul balls.

Stadiums are very different at backstop in various pro stadiums and other levels.

Page 47 Fenway park analysis.  How quick someone needs to react.

 Legitimate question: should this be done by judges or legislature.

Aktins, Benejam and Costa compared to Coronel (page 21)

Coronel

Woman sits in really good seat, 3 seats away from screen.  Look down in her lap for a moment and gets by a line drive and jaw is broken.
She sues the ballclub and park.  You were negligent.  
If this were Akins, did the park provide screening directly behind home plate (yes) and did they give seat to person who wants screened seat (yes).  
But this court is more traditional.  She is business invitee.  Is there a duty, yes…duty of reasonable care.  Same as Akins.
Different from Akins: Where there is a breach of duty is for the jury.  Should be a left to jury to decide if enough screening and enough warning (enough on small type in ticket, on loudspeaker, on tv screen).  Jury can determine WAS IT ENOUGH.  This is what juries do all the time: did you do enough that is reasonable care.  Not enough to PREVENT injury but reasonable care.  This is a minority view.

Majority view is LIMITED DUTY.

Jones case:
Jones was struck by ball in a walkway.
You get the sense that if she were in her seat, in an unscreened seat, then this court would have said no relief for her.
Court seems to see it different in another area
Cripsin, Maison

You don’t expect to be hit by ball when you are in an interior walkway.  Or a mascot distracting your view.  Don’t expect to be hit by pitcher during warmup.
In these case, not rejecting the limited duty rule, but saying it is limited to in the seating area.

Maisonave
Court split.

In each case, are not incurred by spectator just watching game.  Spectators are doing something where they would not reasonably be expected to be hit by ball.

Professor believes if you adopt the Akins rule, you should at least combine it with a rule to post warning signs. (NJ did warning by legislation, which he likes)
Most don’t need to be warned, but the people that most need to protect, need to be warmed.
Warnings cost nothing.  That’s why he has a problem with Akins.

Another way to protect stadiums is the passage of statutes.  

Rationale for this rule, judicially and statutorily: baseball is unique and players reach into stands for balls and fans like unobstructed view and catch balls.  They don’t want to change game.

ICE HOCKEY

Girl went to arena and hit by puck and died.

Schneider 35 and Nemarnik page 39
Trend has been to extend baseball rule to hockey as well.
Protection behind the goals.

In golf, if they put up screens, then balls would bounce back into fairway and destroy game.

On exam, BASEBALL OR HOCKEY.  Probably.  Need to know the rules.

Why is there a special need to protect stadium operators as opposed to supermarkets?  (Insurance rates go up with car accidents as well, not just ticket prices.)  Solution is I guess don’t go to baseball game or hockey game or sit in safer seat.

PARTICIPANT INJURIES

Spectator sports, they are owned duty of care even with limited duty rule.
But participants are different.

Risks of injury are inherent at every level when playing sports.
Question: when one participant causes injury to another how do you deal.  There is NOT a business invitee relationship.

People voluntarily entering into activity.  Some sports can’t be handled with reasonable care.  
Golf you can.  You can look behind and look ahead before hitting or yell “fore”
But boxing, football, hockey, mixed martial arts where you can’t play with maximum efficiency with reasonable care.
What standard applies?
Fixed set of rules
Kids or adults?
Violent sport v. passive sport?

If race car driver drove on road like they do on normal road, it would be actionable.

Nabozny v. Barnhill page 71

Goalie in the penalty area got kicked in the head.  Clear violation under FEFA rules, can’t make contact with goalie when he has ball in penalty area.
Court says he should go forward.
P is suing to recover for personal injuries caused by NEGLIGENCE of D.  Suggests a negligence standard.

Negligence is NOT enough.  You have to be acting RECKLESSLY or INTENTIONALLY.
Not just violating a rule, but violating a safety rule.
To violate tort principle in sports, you must be at least reckless or intention.   That conduct must be in violation of a safety rule.
That suggests a negligent or careless violation of a safety rule is not enough.

What is reckless: page 84.  Not quite intentional. 

What are the safety rules for a pick up game?
Touch football kind of thing.  

Knight v. Jewett, one of the most important tort cases in CA history.
Guy was told he was playing too roughly.  Then stepped on her finger and P had to have finger amputated.  It was a touch football game, pickup randomly.
CA court said she had no recovery.

Do you apply same rules to golf, a passive sport?
What about breaking rules that have become part of sport like “pitching inside” and fights in hockey?
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Participant Injuries (Continued)

Bourque v. Duplechin page 74

P sues D for putting a forearm under his chin.  Amateur softball game.

Question is whether this action can go forward.
Some discussion of negligence , but not a negligence case.  
This action was so far outside the expected risks of softball and done with sufficient intent that the case was allowed to go forward and the claim is actionable.

Was there a safety rule violation? Yes
Was the action more culpable than negligence? Yes

Hackbart v. Bengals page 78

Hackbart was hit in the back of head by Booby Clark during an NFL game.  Caused a pretty serious injury, neck was fractured.  Refs missed it, it was done away from the action.

Professor would say this force of blow happens on every play in NFL.

Should tort law apply in the context of professional football?  Or should their own union and commission deal with it, since they have the power to do so.

Page 80, upper right.  Safety rule.  Pretty clear Clark’s action violated rule.

Court states this case should go forward.  Page 84 restatement of tort.

Bottom line of case: If you can demonstrate reckless behavior that violates a safety rule, you can have action even in professional football.

But this is very difficult today in NFL.  

However, an easier case is Bill Rominowski, who punched a player during training camp. Romo settled with the guy for six figures.  

Another easier case:
Kermit Washington – punched Rudy on basketball court.  Resulted in big settlement.

Hockey is a different matter.

What do we do with safety violations that occur and reoccur?  Like Nolan Ryan and others throwing at batters heads to intimidate.  
We don’t want children emulating this stuff.  At the same, people accept certain safety violations.

Gauvin v. Clark page 86

P was butt-ended in college hockey game by D.  It was away from the play with a “weapon” that would be considered deadly outside of hockey rink.  Butt-ending in dangerous.  P gets serious injury.  
Clearly violated safety rule.  

Goes to jury.  Acknowledge there is safety violation.  Jury found 30K in damages, but sided with D.
Jury found that D’s action was NOT reckless.  Even though it was safety violation.  
Professor says this was away from the puck so he would say it was reckless.

Let’s change of the facts of case:
What if D had hard checked P into boards fairly, but P got serious head injuries?
No claim.  Inherent risks of the sport, not reckless.  And NO rule violation.

If player takes shot at goal and player moves in way, then not a claim probably.
But if player tries to hit a player in face, maybe different.

Turcotte v. Fell page 90
 Jockey riding Secretariat.  Riding at Belmont.
Another jockey riding violated the NY racing rules (footnote 1, 91) by engaging in violating “lane change” rule – “foul riding.”
Dangerous sport – small jockeys racing at high speeds with big horses.
Causes P’s serious injury.
[Only concerned here on injury against other jockey, not against stadium.]

Why did they dismiss this case?
Similar to why the Gauvin case was dismissed.  
Safety violation occurred, but he was negligent (not reckless).  Not a duty of reasonable care in horse riding because the nature of the sport doesn’t lend itself to that.  Negligence is NOT enough.

This is similar to NASCAR.  You can’t expect same standard of care in NASCAR as on you driving on 101.
Closer call would be driver hitting a crew member.  But probably not a tort because everything is going so fast.

Knight v. Jewitt page 97

Reasonable implied assumption of risk – all subsumed under comparative negligence.
That if P is reasonably or unreasonably implied assumption of the risk, not a complete bar in a negligence case.

Woman played pick up football game and guy, even after being warned, stepped on her finger.  It was amputated.

Question: 
Under pure comparative fault case, shouldn’t it have gone to jury to weight fault.
But court did not let her get past summary judgment.
How does this work?
COURT says this is PRIMARY assumption of the risk case.  Primary assumption of the risk – the D does not have a duty of care.  So no fault to weigh.  THIS IS NOT a negligence case.  The standard is not a standard duty of care, but higher standard recklessness in co-participant in sport.
Page 111

Policy reason – about expectations in pick up game.  Concerned about chilling vigorous participation in sports.  Don’t want floodgate of litigation.

In secondary assumption of the risk – ASK???

Footnote 7, page 113
Archery or golf
Professor wrote article on this.
He believed negligence is a good standard for lesser contact sports.  Contact sports needing reckless is an exception to the rule.  Even best golfers hit stray shots, probably wouldn’t be negligence if golfer yelled fore.
Court leaves it open now for lesser contact (passive) sports.

Lestina v. West Ben page 127

They use flexible negligence standard.
 Raises concern about litigation floodgates and chilling sports.
After this case—and in response, Wisconsin passes law – in contact sports liable only reckless or intent. (presumably adjusted according to the sport)  Thought the flexible negligence way does not work.

Noffke v. Baake
760 N.W.2d 156 (2009)
P was injured while participating in cheerleading.
Is cheering a contact sport?
Court says for purposes of this statute is a contact sport.
He brings this up because when we think of contact sport, we think of contact with the opposed team.  But cheerleading is contact between teammates.  
Court uses a definition of contact.  
Precludes a negligence claim
Professor surprised cheerleading is deemed by this court as contact sport.

How do you deal or measure what is far outside accepted behavior when NO written rules?
What about coaches and their responsibility?
What about customs that frequently violate customs (Nolan Ryan throwing at head of batter)?
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Not required reading: 119 Yale L.J. 726 (2010)

Co-participant injuries

Without written rules, how to establish when something is so far outside the norm?

Avila v. Citrus Community College page 196
Page 201
We do not want you to throw the ball at 90 MPH at someone’s head.
Safety rule, could be a serious injury.
But court says inherent part of the game.
Page 203

How do we know what the “culture” is?
Like at a pickup game in certain parks in NY, bad neighborhoods versus good, has different cultural games with basketball.

It’s a grey area – a game without written rules and play outside those rules is a grey area.

Inherent risk of the sport – but when you get into a car, you know inherent risk of injury.  So it can work both ways.  Even if it’s common, maybe it’s better to allow people to sue with injuries.  But that might up cost of sports.

Shin page 205
Page 211
He disagrees with decision.
He doesn’t see them as rules of Etiquette like the court; he sees them as safety rules.  Hitting when people are out of range.
He disagrees with Shick case as well.
Court even recognizes that reasonable care is the normal standard.  Reckless is a deviation.  But courts are getting with reckless standard in noncontract sports to remain consistent.  

General Rule with co-participants: need more than neg, must be violating a safety rule at the same time.  
 What’s a risk inherent in the sport?
Problem: we encourage kids to participate in sports; we don’t want to have kids get injured because they emulate professional athletes.  Should tort law help that?  But we don’t want Ray Lewis to be cautious on the field.

Kahn v. East Side page 164

Young girl who breaks her neck while diving into pool.  She claims COACH was liable for not teaching her how to dive in shallow pool and suddenly (and change his mind) to make her dive during competition even though he said he would not make her do that.  He apparently told her if she didn’t dive she might not be on team.

He cannot increase the inherent risk.  But need reckless.
Page 181

Coaches have to push.
Why not make it negligence standard?

In tort law:
There are cases dealing with medical malpractice, supplement manufacturers, referees, products liability, etc.

NEW AREA:

Preview if you want to read: Not required reading: 119 Yale L.J. 726 (2010)

ANTI-TRUST AND LABOR RELATIONSHIPS

Anti-trust 
1890 Sherman Anti-Trust Act
Two operative provisions

Section 2: Monopolies, conspiracy to monopolize, attempts

Section 1:  (is where we’ll focus)

Trend to recognize that you cannot put on league sports without cooperation from competing teams.
Retraints – under the rule of reason

Under Sections:
2 or more actors to conspire (this is why NFL says they are a single entity – SC case awaiting)
Before you get to that, you need to see if there are any EXCEPTIONS:
Labor Exception (we will consider later)

One exception that has been around a long time: 

If there is an exception, even if it would violate anti-trust, then can’t get to analysis.

Exceptions have been created for numerous reasons: when AFL and NFL merged, broadcasting/blackout games, 
Usually these exceptions are created by Congress.   (or you can go to state legislature – like DWP)
But in the case of the Labor exemption and the baseball one; it was not Congress; there is not statute.  It was the result of the Supreme Court.
Baseball exemption exists for NO other sports.

This case did NOT come within the Sherman Anti-Trust Act
Justice Holmes – Anti-Trust doesn’t apply to baseball because – on page 230, this is a purely state matter.  Baseball is a purely local matter (like sugar refinery case)
But wait a minute!  Don’t baseball teams travel to play.  Or fans from New Jersey would travel to NY to see Yankees.
The activity itself was local said the court.

In the 1930s - Talking about FDR and Depression and how the SC started to see the commerce clause more broadly.
Filburn case – commerce clause/wheat case
Congress tried to regulate how much wheat they could grow on their farms
SC upheld it on the commerce clause (even though local activity) on the idea that how much a farm grow aggregately affects everyone.
So scope of the commerce clause was VERY broad at this point.

Toulsen v. Yankees page 231
FACTUAL change within baseball
No such thing as free agency back then.  Yankees got you, they owned you.
Toulsen says affect he can’t change teams;
Court relies on Congresses failure to act; we’re just going to go with that
Dissent: nature of the baseball changed; look at the nature of baseball now – how it is interstate commerce now, no one would dispute, teams traveling on planes, radio broadcasts, etc.
Dissent says baseball was not exemption from anti-trust because it was BASEBALL.  It was because back in 1920, it was not interstate commerce, but now it clearly is.

Flood page 237 (3rd case)
Claims it is involuntary servitude (although making a lot of money)
He was not able to go to another team; he was like property
Majority opinion:
Page 239: have the teams illegal conspired to lower his salary because teams can’t compete on him, and boycott him if he tried to change teams.
Flood had a good case but the SC held that they are reaffirming baseball’s judicially held anti-trust exemption (which Congress never codified)
They won’t overrule Toulsen.  Page 251 – adhere to exemption.
Court says baseball’s exemption is an aberration (compared to other sports) and it is interstate commerce.  But they won’t change; let case go forward.  Refuses to do what it logically is setting up.
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Baseball exemption was judicial, when commerce clause was deemed more narrow.

Flood case
Baseball is interstate commerce
Exemption is an aberration (no other sports enjoys this judicial exemption)
Congress could immunize all sports if they wanted
Conclusion:  even if baseball was right in 1922, it’s wrong now.  Nevertheless, we are not subjecting baseball to the antitrust laws, at least on this claim

Why?!  Why would the court say baseball is interstate commerce, antitrust covers interstate commerce but not side with Flood.
Were they worried about how the change would hurt baseball?
How would it hurt baseball?
Not clear.  The court doesn’t explain.  Interesting.
There would be a wealth transfer from owners to players.  
Flood would have been able to triple or double his salary.
But this happened through collective bargaining not through antitrust
Maybe the minor league system would be changed.

Many bureaucracies had to change based on new laws.  Like the Civil Rights Act.

Court page 245 – baseball was left to develop knowing the reserve system would be in place.  BUT it changed anyway.  

The other rationale for the Court:
Congresses inaction on this
But Congress doesn’t act on a lot of things.

Bottom line: Majority said they were not going to overrule Flood or Toulsen.  

Creates a trilogy of baseball  cases– unless Congress acts, baseball has a exemption from antitrust.

 Question is WHAT does the exemption cover?  Scope
Does it cover relationship over the players?  Or who can own a team?  Cover relationships with broadcasters?  TV stations?  Concessions?

Federal baseball was broader 
Flood and Toulsen dealt with “reserve system”

Henderson case (page 258)

Court has to consider whether the case can even be heard on its merits.
Defendants say broadcasting of baseball games is under the baseball exemption to antitrust.
Court says NOT exemption.

It is not everything peripheral that affects baseball.  Where do they draw the line?
Integral aspects of the game.

But you could argue radio is integral.  Why is it not?

Things covered:
Relations with the players
Internal league rules

What about relations with umpires?  Should be.

Postema page 267

Pamela Postema had aspirations to being a baseball umpire. 
She had good credentials

Page 269 bad things said to her.  Total sexual harassment.

She has a sex discrimination claim.  Also, restrain of trade claim.
Page 272, no exemption here for antitrust.  Last paragraph.
Covers: League structure and player relations
They say exemption doesn’t cover labor relations with umpires, concessions, etc.  

Piazza v. MLB page 275

Mike Piazza’s father wanted to buy Giants and move them to Tampa.

Bad owners (who are embarrassment) are good for you if you are competing.  But in sports league, you want all teams to prosper.

Here, in this case, allegations were made against Piazza.  Piazza claims teams banded together to prevent him buying the team was anti-trust violation.

You need owners to work together and know what’s best for the league.
This court says the exemption does NOT apply (even though this is about league structure)
Judge acknowledges Flood and other cases and then decides the exemption is limited ONLY to the “reserve system.”  If that holds, it essentially obliterates the anti-trust exemption.

Point A – there is an exemption
Point B – only covers reserve system

He gets to his point by discussing stare decisis.
Unless there is huge reason, you respect the previous rulings.   It tries to create predictability and consistently.  (think about the tort stuff we talked about; people out there need to know how to act.)
Not to be done by a lower court overruling a Supreme Court.  But high court overruling themselves.  

American system is RULE stare decsis – (broader) not just the rule but the reasoning behind it.
English – focuses just on the facts and the result.

Judge think SC in Flood departed from Rule stare decisis and used English stare decisis.   Limited exemption to the reserve system.  Therefore, he says he is following the SC faithfully.
But where doesn’t he in Flood get that the baseball exemption covers only reserve system (and not the broader business of baseball.)
Difficult for the professor to find that Flood limited it to the reserve system.  They mentioned reserve system because that was what the case was about.

Butterworth case 
Page 303 “business of baseball”
Skillful attempt to make sense of Flood.  But accept that the “business of baseball” should be covered by exemption and that covers league structure.

Next case:
“business of baseball.”  Does not mean anything that touches baseball.  It’s like Henderson.  Covers who could buy team, teams moving.

Page 313
Statute
Changes little
Flood has never been overruled by SC
Limited by Kurt Flood Act – changes that, gives MLB players same rights as other league players ????  In the MLB players had no union, then they could sue under this act like football and hockey players.  Court would have to decide case on the merits.   As long as there is a major league union addressed under collective bargaining agreement, then this act is doing nothing.   CHECK.  QUESTION.
There is some uncertainly based on the Flood decision, how broad it is in lower courts – limited to reserve system OR business (central or integral to the game) of baseball.
NEITHER case is saying everything that touches baseball
Professor thinks Piazza decision is extremely strained.

On EXAM, know that the scope is unclear.

If exemption covers it, then can’t get to the merit of the case.

NEXT ISSUE:
Assuming the baseball exemption does not apply.

Different practices violated Section 1 or 2 of the Sherman Act.
No matter how anti-competitive an act is, if you DO NOT HAVE 2 PARTIES TO THE AGREEMENT, then you CANNOT violate Section 1.  
This makes a huge different in anti-trust generally.

Here that is why it is relevant to us.
Leagues have tried to argue for years, their decisions are nothing different than an internal manual of a single company.  Internal decisions of a single company.  The problem is they are not a single company, separate owners.
If Redskins don’t pay salary, player can’t go to Raiders to get paid.
On the other hand, they are not entirely separate.  These owners are financially interdependent.  

So league is arguing on wages, it is a decision of one company, not a concerted enough by all teams.
They want to avoid as much as they can from anti-trust laws.

Copperweld case
Court – a parent and wholly owned subsidiary for anti-trust law are ONE company.  
The leagues want to analogize to that for them – but teams and league are not set up that way.  They are not commonly owned.

Major League Soccer
 It is an LLC – they tried it up as an LLC.
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NFL – players at a disadvantage; no matter if season on or not, teams get 500 million on tv revenues.

ANTI-TRUST

Even if prices are the same, it’s doesn’t mean all the separate entities have conspired.

But with NFL, we have no problem of NFL agreeing to all do things, all 32 teams.
If those teams are agreeing not as separate parties, but as internal departments of the same company, then no different than one company making decision.
Can’t CONSPIRE WITH YOURSELF.

If Needles is decided against NFL, then case goes to on its merits.  Doesn’t mean NFL will lose, but it will get to the merits.

2 earliest cases dealing with single entity:

San Francisco v. NHL (page 316)

About not being to move team.

Talking about earlier case:
Grocery stores agree to take different areas of LA.  If that were to happen, that would inhibit competition.  

Argument in Seals is that NHL is acting like the grocery stores.
Did the teams conspire?

This is not a collection of separate competitive business
Page 319 NHL is “one single business enterprise.”

Levin v. NBA (page 321)

Levin saying you have collectively refused to accept me as buyer, and should be able to go to court and say suppressing competition.

Court says league is a partnership.

North American Soccer League v. NFL (page 325)

Fledgling soccer league feel that they are pushed out by NFL because NFL won’t allow owners in NFL to own soccer team.  Cross-ownership ban.

It could be the worst anti-competitive practice by ONE company, doesn’t matter – won’t be an issue under section 1.

Higher court says to lower court, you are wrong that NFL is a single entity.  Not a single entity.  We will get to merits (class will get into this later).
Section 1 does apply.

Why would the court look at the league as not a single entity.  They say it is a collection of multiple entities.  This affects other leagues like NHL, NBA, etc.

Why does the court think this?
Page 333: They look at several cases, where the courts assumed the leagues were separate.  That is the big reasoning of the court, that there is a string of cases seeing league as separate. 
Loophole argument is circular.  
Page 334, upper left – competition occurs between different sports within a geographic area.  Professor doesn’t buy argument that people like all sports; that Kings directly compete with Lakers, even though they are in same stadium.
ASK???
Court says they are not a single entity, but make agreements as separate teams.

Court has 3 arguments:
Precedent
Loophole QUESTION 
Not league v. league,  it is team v. team competition.

If court saw NFL as a single entity, then case would be done as action of the NFL would be one entity making decision.

LA Coliseum v.  NFL page 339

Raiders wanted to move to LA.

If single entity, the decision to allow Raiders to move or not would be no different than board of Target deciding where to open a new location.  No problem.

NFL is trying to create a national product.  NFL says we are single entity and need to make this league decision to make sure one market is not saturated.

Court says NFL is a NOT a single entity.
Page 345: Explains why they are not single entity: they don’t divide all revenue, they compete – for free agents, coaches, for other personnel, fan support, radio/tv revenue… 
Independent owners
Bottom line: separate owners, separate profit centers, competing for players coaches, etc.
i.e., Mets/Yankees compete and Lakers/Clippers compete for fans.

Both soccer league and Raiders, courts:
Expressly hold NFL is NOT a single entity
They are unique joint ventures and will take into account when we go to the merits of the case.

MLS case (page 368)

In response to Raiders and Soccer case, MLS set themselves up as one company, a LLC under Delaware law.

Court says MLS is a single entity.  
NFL is not organized this way – separate entities working together by agreement.
But MLS is a recognized single entity, like corporation - a LEGALY RECOGNIZED ENTITY.

Why does the first circuit say MLS may not a single entity?  In terms of form, MLS is a much stronger for “single entity.”   Court says we don’t need to be sure, because players are wrong anyways.  QUESTION.

MSG cases

P was denied preliminary injunction.

Page 389 – Court says Second Circuit rejected single entity for NFL.

Chicago Bulls case – maybe the NBA for SOME purpose will be single entity.
Never decided the question.

Seventh circuit revisited this decision on the NFL – 

Needles case

Is NFL single entity or not?
Court granted cert – people were surprised.
Page 401 – 32 separately owned and operated football teams

Formed separate corp for merchandise.  Professor says that if court wanted to narrowly decide case, they could say separate corp is a single entity.

American Needle had license agreement and then it went to Reebok.
American needle sued and says, among other arguments, that NFL teams conspire to suppress competition.

Seventh circuit (in contradiction to 2 and 9, [1st didn’t decide] CHECK) court upholds that NFL is a single entity.  QUESTION.
Cite the Bulls case that the league could be a single entity, but Bulls case did not flatly say that. 
Page 405 – that would suggest that the opinion could be read narrowly that NFL single entity has to do with intellectual property. 
But there is broadly language in here: bottom of page 405, Zen riddle…

Even for intellectual property, what does it matter that it’s the league.  You want a hat with Jets, not necessarily with NFL logo on it or definitely not Giants. 
A student who worked for NFL now says the NFL is the relevant entity – People would not be interested in Jets without the NFL.

Bottom line and future with Needle case:
There is a split the circuits
Render a narrow decision because NFL opened a separate entity in 1960s for merchandise, this is a single entity for this purpose (or that even if they did, it’s still not a single entity.)
Or go further, not only it is a single in this context, for anti-trust purposes, NFL is a single entity for other purposes as well.
Or NFL is a separate entity.  Let the court use the rule of reason.

This court decision could even affect competitors who combine to create join ventures.
Professor thinks this should be decided through Congress.

PLAYER RESTRAINTS

Let us assume no exemption applies
2 and 9 circuits apply – league is separate entities

 Reserve clause – effectively gave a right to a player for life

If you reduce demand artificially, you necessarily drive down price.
Before unions, this is what sports teams did for a long time
Player was drafted by Trailblazers, but what if players want to play elsewhere.
If league is a single entity, then this is one entity decided on what do to (ie., tell an employee at law firm to move to a certain branch.)
But if league is a separate entities, then it is a concerted action.

The leagues may not be single entities, but they are not the equivalent of separate businesses like separate law firms (if law firm gets another to fail, then that’s good.)  But if Redskins go under, then whole league is hurt.  They don’t want that.
The league’s need to cooperate makes up look at their actions to see if they have benefits.

What about draft to let the worst teams pick first.  It helps league as a whole.  You want a competitive league.
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Cases are split in motorcade sports.  ASK???
Woman hit in the stands.

For the major sports league, this is covered under collective bargaining.  

When teams compete for player services, combine -- does it violate anti-trust law.

Per se rule – without regard to reasonableness or factual circumstances, that particular kind of restraint is automatically se illegal.  Court will not hear arguments.
Recently, SC has significantly reigned in the scope of the per se rule.
Professor thinks at this point sports leagues will not have per se rule applied to them because: 
Uniqueness of league sports
Generally, per se rule has been reigned in.

Rule of Reason 
Look at what the affect on competition was
Was restraint reasonable – was it de minimus 
Detailed factual inquiry.

Dealing with Rule of Reason
First, P (private or gov) need to define the market and geographic area.  (not cellophane, but flexible products)  Is the market NFL or sports or entertainment?

P must come forward and prove the market and within the market demonstrate anti-competitive affects in the market (facts, facts, facts).  If P does that, D may come back with pro-competitive benefits.  BALANCING.
If D does that, P can demonstrate there is a less restrictive methods.

Ultimate objective: determine IN FACT that the restraint significantly hurts competition.  Outweighs the pro-competitive benefits.  ASK

False positive – use anti-trust law only necessary.  Public policy; we don’t want to get in way of competition.
Per se rule – saying that IF we looked into facts, we ASSUME it would be hurting competition.  With rule of reason, we need to look at facts to determine, need to prove.

Radovich v. NFL page 407

Page 411

Denver Rockets v. All-Promanagement p age 414

This is a per se case.
Professor is sure this would be a rule of reason case today.

Not eligible to be drafted until 4 years after high school.  (remember if something is agree between union and league then exempt under anti-trust; problem is when league does rule unilaterally.)
Haywood says it is a group boycott.  Court agrees.

If this were a rule of reason case, he would have to prove significant/unreasonable anti-competitive affect on competition.
This rule excludes all players his age, regardless of ability.  A class of people  
You could argue that less good players in the league, lowers product.  Protect veterans.  Argue it affects salary.
NBA could argue maturity aspect.  Page 422.

Blalock v. LPGA page 424

Blalock is claiming concerted action to boycott her.  Players were making this decision, and they would benefit with her not playing golf.

Kapp v. NFL page 432

Kapp played for Vikings as QB.  
Claimed that the NFL const. and by laws and uniform contract all contain restrictions to trade.  (None of these were agreed to by players union.)
Rozelle rule – when team gets free agent, former team gets compensation.  Commissioner decides on compensation if not agreed.  Commissioner is looking out generally for owners, not as much players.

Page 435

Kapp argues that this is a per se (boycott) violation.  
As a fallback, he argues it is unreasonable, there are far more restrictions than necessary to achieve goals.
NFL says not per se, should be protected by collective bargaining exception.

Court says not per se.
Page 438

Even under rule of reason, Kapp gets summary judgment. 
Court feels that while there may be some need of player restraint to provide competitive balance, these rules are going FAR beyond what is necessary to achieve that.

Anti-trust exemptions – one thing to have 32 NFL teams make rules but if you elect union reps. to make agreement with NFL,  that is different.

Mackey v. NFL page 440
 
Page 449
Court says no per se rule.
Page 451-52, rationale for no per se because of the unique nature of NFL.

(Modern rule of reason does not require least restrictive method) QUESTION CONFIRM

Page 453
If team is deterred from getting player or deters to pay salary because of the Rozelle rule (because team is concerned about compensation for former team) then hurting competition.  
Artificially affect demand curve is a bad idea.
Adverse competitive affect is clear.
Under rule of reason, court recognizes that when you invest in commissioner (a non-neutral party) the power to determine what team has to give up to former team to get free agent, that is a problem.
 
NFL argues for Rozelle rule is needed for quality of NFL:
Parity, otherwise big market and wealthy teams get the players
Investment in growth/development of players
Players moving around a lot, affects quality of play
These arguments GO to the quality of the market.

Court says they are not reasonable necessary; there are LESS restrictive ways to achieve these goals.
Investment in growth and development of players – all employers deal with losing employees they develop.
Players moving around a lot – court said NFL could use much less restrictive ways.  

We don’t know what less restrictive method would be ok.  Court says you could do something, but didn’t say what exactly.

McCoy Smith v. NFL page 458

McCoy is challenging the NFL draft as it was when he went out of college.
But for the fact that the Redskins drafted me, I would have earned more money.  Hard to argue that if he could have negotiated with all the teams, player would have more bargaining power.

District Judge rules that violated the rule of reason.
Court of Appeals wanted damages redone.  On the issue of liability, under rule reason, it is a violation.
Court rejects per se illegality.  Because NFL is a joint venture and need to cooperate, and no competitors are being excluded.
If it is a group boycott, it is not a per se boycott.

Anti-competitive affects are obvious.  Smith could have gotten higher salary without draft.
NFL would say – we need to have worst teams first in draft and that makes our product more desirable.
Court says you are comparing apples and oranges.  Page 471
Draft is pro-competitive on the playing field is in a totally different way draft is anti-competitive to players.
Problem with this court’s argument – competitive balance has an economic aspect to it.  Dissent says LOOK at the growth of the NFL because of parity.  Growing the pie (although bad if just for the owners, not the players.)

Professor says court missed the boat on what can be balanced here.  He thinks competitive balance can be balanced.  If the draft makes the league more popular and the popularity translates into more tickets sold, more tv contracts, etc eventually translates to more teams and a bigger pie to split – then players have more jobs available and more pay available.  Player may not have more money upfront, but down the line…

Does the draft actually significantly contribute to competitive balance?  Or are there less restrictive methods?
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Smith case continued.
He wins.
Depressing the wage claims for prospective players.
D argues competitive balance, but court says not relevant, apples to oranges.  Professor thinks court was wrong to say competitive balance was not relevant in an anti-trust analysis.

You can make argument that majority overlooked the competitive balance argument – if proven, it grows the pie.  
Even if competitive balance argument is legitimate, the NFL still needs to prove the draft demonstrates substantially a pro-competitive affect.  

Page 468
Footnote 45
Equivocal evidence of draft.  
Next page
Footnote
Many other factors effecting competitive balance other than the draft.
470 footnote:

Leagues were tired of getting sued so they decided to negotiate for these things.

Neeld v. NHL (page 493)

NHL doesn’t want one eyed player.
Why do all the teams have to get together to agree not to allow player with certain disability.  Maybe one team wants to hire him, why stop them.  This is a group boycott.  But this one is upheld by the court by summary judgment.
What’s different here in this case?
Is this decision about safety of other players?
How does it affect competition?
The motive is not economic.
More importantly, there are not enough people in this situation (one-eyed player) where it would significantly be adverse to competition.  

Borris case (page 497)

Rogue case example
Age restriction on USFL
Labeled a per se boycott.  Erroneous analysis.

Brown case page 501

Wage fixing agreement.

Jackson case 

Fraser v. MLS page 517

Player restraint.
On player movement.  Player transfer fees.
These are similar to the NFL case where the players won.

Page 519
No exemption applied here and court is not a single entity.  Court find for the league, not the players.  What’s different here than in NFL?
The trier of fact rejected a narrow market definition that made MLS the same as NFL.  Soccer players if good enough can play many other places.  Much broader market than an NFL player.   If players don’t like restraints, they can go to another league.  So didn’t have an anti-competitive affect.

However, an average player at MLS probably can’t go to foreign league.  Not skilled enough.  Also, foreign leagues limited players from outside country.

Basketball is closer to soccer in market.  But not the same.

THE BROADER THE MARKET, the LESS ANTI-COMPETITIVE AFFECT.

NHL v. Aquino page 547 READ

Van Ryn Rule
Went to play at Ontario League OHL.
Devils claimed he was their player, defected.

Aquino evaded the draft.

To fill this gap.  Limited number of “overage” players.  
This prevented American college players from signing with the OHL. 
Restricted player
Aquino challenges this Van Ryn Rule.

Reversed Preliminary injunctive relief.  Court denies.
Because not: Likelihood of success on the merits.  Court doesn’t feel likely to win.

Page 552

Court feels there is no legally cognizable market.  
There is injury to Aquino individually, but no anti-competitive affect in a legally cognizable market.
Because rule of reason case, P needs to show legally cognizable market within which there were anti-competitive harms.  Court said failed to do so.  QUESTION

This is a factual difference from other cases.

Toscano v. PGA Tour (page 537)

Reversed preliminary injunction
Set up a series of rules that prevented another senior tour from starting.

Page 538
On the merits, court is saying that there are not significant anti-competitive affects.  There are even pro-competitive affects.

Excluding a particular player is not the same as group of players.

Doesn’t seem to be an important case.

Clarett v. NFL (page 554)

Modern day version of Spencer Haywood case.

Rule that Clarett couldn’t play in NFL; need to be 3 years out of high school.  He wasn’t.

Court says not a per se case.  
So Rule of Reason – needs to be a market definition and anti-competitive affects in the market.
Judge concluded that Clarett had done this.  That this rule was illegal.  Presuming that market is player services market for NFL in US.

But how does Clarett prove that this has anti-competitive affects.  Keeping out so-called underage players.
There is no question Clarett is personally hurt here but you need to show anti-competitive affect.

Page 567
It excludes players who have not been out of high school 3 years, NOT WITHSTANDING their ability to play in the NFL.
NFL is saying we are protecting the younger players, protecting the ent. product from those injuries, protecting from steroids, from teams liability.
Court says these are non-economic concerns (like safety, discussed above).  Not about anti-competition.  
Would NFL entertainment value really be diminished with younger players getting hurt?  Probably not.
Court doesn’t buy these arguments.

Labor exemption doesn’t apply, which turns out to be wrong.
Higher court didn’t overturn argument on the merits.  But never should have dealt with the merits.  Covered under collective bargaining agreement.

Labor Exemption is next.
Sc has said anti-trust takes backseat to collective bargaining between unions and employers (leagues)

Needs to be Mandatory subject matter:
Wages, hours and working conditions.

Some cases: Didn’t involve sufficient bargaining between union and management.

Why are the players agreeing to some of this…draft, etc?
Owners wouldn’t go along with it.  
Promoting competitive balance helps league and helps their job security

Mackey case (back to it)


Non-statutory exemption 
If you meet all 3 criteria then doesn’t matter anti-trust violation because subject of bargaining between union and players.  They agreement through union to impose it on themselves.
Page 446
3 criteria to get exemption  

1) Agreement must affect primarily people involved with agreement (players and owners)

2) Mandatory subject of bargaining 
Wages, hours and working conditions

3) Product of Bona fide, arm’s length bargaining

Court did not feel there was sufficient bona fide bargaining between union and bargaining.  
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Where certain conditions are met, the federal antitrust laws will give way to Non-statutory labor exemption.

1) Agreement must affect primarily people involved with agreement (players and owners)

2) Mandatory subject of bargaining 
Wages, hours and working conditions

3) Product of Bona fide, arm’s length bargaining

In Mackey case, if they did feel there was bona fide negotiating, then court would not have gone to the merits.

McCourt page 579

NHL

Even if on the merits, a per se antitrust violation, if this exemption applied, then court would not get to merits.
They look at Mackey and three issues:
Union bargained for Equalization rule.  Collectively bargained.  
Involved players and owners
Mandatory subject
And, unlike Mackey, said yes to bona fide bargaining.  Even though players may not have liked it, they got certain concessions.  (You can look at it 2 ways: that McCourt court didn’t take this prong seriously or they felt there was real bargaining; players caved into this rule.)
What if players reps didn’t negotiate effectively?  That’s for the players to figure out.
Need to be bargaining in good faith.  If owners bargain something out of players they didn’t want to give up, then that’s what happens.
This case weakens probably the 3rd prong.  Don’t seem to take into account weak or strong position of players union.

Zimmerman v. NFL page 604

Star player who went to USFL.
Supplemental draft – Zimmerman subject to it.  
He claims it is a boycott.  Not allowing him and people like Hershel Walker to be free agents.  (Team wouldn’t want to waste a real draft pick on trying to get player who may not come to NFL.)

1982 bargaining agreement allows supplemental draft for USFL players.
1984 negotiated supplemental draft.  Some informal agreement regarding the supplemental draft.
Zimmerman says this is still not subject to NON-statutory union exemption 
Looks at prongs:
1) He is not a party to the collective bargaining agreement; he’s not in the NFL! Unlike Mackey who was in the league (same argument college players can make.)
2) they have QUESTION
3) Bargaining was informal.

How can he be a party of the agreement if he is not part of the union or in the NFL?
Party is defined with unions as present and FUTURE workers.  That’s the only way it can work.
Anyone who potential member of the league, is a party to the agreement

Third prong:
Crucial issue in the case:
Was it bona fide bargaining
Unilaterally – Zimmerman arguing that Donland ran over Upshaw with this.  Court says NFL union seems to be more powerful and it’s not the court’s function to get into deciding relative powers of sides.  It’s enough that they bargained.

Wood v. NBA page 613

Wood says salary cap and draft antitrust violation

Even though he was not part of the union, he is covered and labor exemption applies.  (so do seniority clauses, affect people outside the union)
Page 618, if Wood’s claim is accepted, collective bargaining would be under siege.
Judge acknowledges Wood does not get his full amount he could

Cites labor law.

If you meet 3 prongs
It will cover the restraint, even if violation of antitrust laws, even per se violation.  They might be anticompetitive, but the union has bargained with the management for these provisions.
If union doesn’t like it, take it up on the next collective bargaining negotiation.

So what affects bargaining between UNION and MANAGEMENT:
Skill and fortitude of the sides 
Economics of different sports
How prone people are to injury
Likely length of a career
Medical care down the road

Clarett v. NFL page 677

Clarett won is district court.  But lost.

He is included as party, future employed is covered (like Zimmerman)
Court says sufficient bargaining

Page 694
They talked, enough

Example:
CBA goes from Jan 2000 signed
 Expires 2009
Now it is expired.  Still a union but it’s expired.

District court decided – when the CBA expired, so does the exemption.  (Bridgement case?)  So before or after impasse.  Unworkable test according to professor, page 628
District court in Powell, says since negotiation is still going on so wait until IMPASSE.   After impasse, employer may unilaterally change rules that are inconsistent with prior CBA, but consistent with last best offer to union (may not be as good as previous agreement and don’t need union’s consent).  So if those are anticompetitive, then union should be able to sue for antitrust. 
League wants once you agree to be a union, you never can sue for anti-trust.

Impasse – are reached all the time, almost always overcome.  Can’t change prior agreement until impasse is reached.

Appeals court in Powell and SC in Brown – both courts says
Reject impasse as point to bring nonstatutory exemption ends but also say union doesn’t give up antitrust ability FOREVER.  (indefinite but not never)
Why not go with Impasse, since employers can change terms?
Why?
Page 635
You don’t consent just a particular agreement, you consent to a process – it’s an ongoing process that goes beyond any ONE CBA.  As long as that process is going on…Union has labor law remedies to protect themselves
But what does union do if they don’t like terms?
They can STRIKE.

If the rule were impasse, owners would be less inclined to make concessions to get draft and other things.  Because when CBA expires, they could get sued for antitrust. 

When would the players EVER AGAIN get their antitrust remedy back?
Powell doesn’t want to look into the future of when.
This could discourage players from entering into CBA.

Brown page 656
SC
Page 666
When would union get it back.
Union decertifies
Extremely long impasse etc.  

Impasse is only hiatus, part of an ongoing collective process.  As long as that process continues (union and management that are functioning) then we will not give back antitrust weapon.  But we’re NOT saying union can NEVER get it back.

The only way realistically for union to get back antitrust remedy is to DECERTIFY.
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American Needle case
If they rule for NFL as single entity, then even if union does decertify it would not help the union.

Williams Case

INTRALEAGUE DISPUTES

Basketball and football – anticompetitive effects are stronger than in, say, soccer, where there are no options in foreign, etc.

Market definition is more difficult in these cases:

North American Soccer League v. NFL page 325
NFL teams have combined through their rules to agree with each other as separate entities that none would own a team in the soccer league.
Group Boycott.
Court decides to apply rule of reason.
If you are P dealing with rule of reason, you must first define a market, show anticompetitive effects in that market.
First to own a team:
You need to have money.
Money is fugible.

As D, You would try to argue that market is ANYONE who has money.  Then how is it anticompetitive; those NFL owners are small, small, small percentage of possibilities.  It wouldn’t be anticompetitive.
A lot of sports owners don’t have a sports background.

Challenge for P is to establish a market in which there are anticompetitive effects.  

Page 336-337 Court using submarket approach.
P argues that there is a market for sports capital and skill  (and much small circle than just people who have money)

No one says there is a CAR market.  It’s broken down.

In this case, P convinced the court that the smaller circle market is the way to look it.
So significant reduction in demand.  Anticompetitive effects.

But that’s not the end of the analysis of rule of reason.
D (NFL) can argue that there are GOOD pro-competitive reasons for NFL for not letting owners own soccer teams.  That owners owning soccer teams deteriorates the league for CONSUMERS.   A LOSS OF EFFICIENCY THAT ULTIMATELY HARMS CONSUMERS 
There is proprietary info that they don’t want share.
There is LOYALTY question.  Do you want the owners to be sidetracked with another team.  NFL will be hurt by owners taking the info and loyalty to another team.

Court looks at record.  No record of confidential info that has been usurped.  You could come up with a less restrictive way of doing this. 
Professor doesn’t buy into argument that soccer is substitute for football, that soccer will make dent into football.  He’s made this argument before!

Raiders v. NFL page 339

NFL not a single entity – or case would stop here.

Davis wanted to move from Oakland to LA.  Coliseum wanted them.
But NFL has rule that you need permission to move.
Raiders and Coliseum sue on rule.

It is unreasonable restraint of trade.

Relevant market
How do we define a market here?
Stadium operator – market here is stadiums that offer their services to NFL throughout US.  NFL is a particularly desirable tenant. 
Concert is not same thing, not a substitute for NFL.

If market is broad: all forms of entertainment – exclusion of a single football team is not anticompetitive.

Most NFL fans would say that NFL is unique and no substitute for it.
If the market is NFL football, now it’s a choice of Rams (longer drive) or

Page 349 – ample evidence to show that NFL could be a separate.  But there is also evidence that NFL competes with other sports. 

And the end of the day, the court says even though market definition is critical, it feels the jury did not need to pick one or the another market definition (either NFL or P’s definition).   But professors says how can you determine competitiveness without a definition.  

Jury did find that on balance that this was more anticompetitive than pro.  Professor feels they must have gone with narrow market definition.

NFL – wants good geographic coverage and balance.
Frequent movement of franchises could hurt fan loyalty.  (although you could argue Raiders have fans still in LA.)
Court said jury within discretion to find that goals not sufficient to outweigh the anticompetitive effects.  Also, court said NFL can use less restrictive methods – not as broad as a ¾ vote that would allow you to foster these goals without teams arbitrarily move.

In wake of this, many teams moved.


Clippers page 705
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Closed book exam

2 ½
Half an hour for reading

200 point

50 essay torts
100 middle part of class labor/antitrust
50 sex discrimination


Clippers case page 705

Ct relied on Raiders case, denied Clipper summary judgment.
However, they thought they could make Clipper decision without disagreeing with Raiders case.
How do we reconcile the 2 cases.
Procedurally they are different.  This one was summary judgment.  
As a matter of procedure, on page 707, rule 56 under federal rules for summary judgment should be granted only if there is a factual dispute.

Not a per se case, it is rule of reason.

One was an affirmance on appeal (Raiders) while this is summary judgment.

There is a difference:
Here, court says helpful but not necessarily required.   Page 708.  Objective.  ???? QUESTION

Grizzlies case Page 696

Usually NARROW market definitions benefit Plaintiffs  
But in this case, Ds won in part because market definition was narrow.

NFL won’t let Grizzlies join NFL.
Rule of reason case.

Plaintiff usually wants to show market is NFL instead of entertainment.  Which you would think is a good market definition for them.

Nearest NFL

No NFL in Memphis so they would be monopoly in Memphis.  So no anticompetitive affects.
If the nearest team (page 702), is 280 miles and nothing to show that St. Louis fans would go to Memphis.  So P lose because market is defined too narrowly for their purposes.

Court says if Grizzles want to open in NY, then 
2 big teams there so this is a duopoly, keeping Grizzlies out has anticompetitive affects
NFL would argue that market can’t sustain another team and other pro-competitive responses.
It’s not like a third hotel coming in and one of the 3 could fail.  That’s the difference with NFL.  They are interdependence on each other and need others to succeed for scheduling and competition.  So Giants and Jets can’t be pushed out of business.

Page 702, lower right

Memphis has nothing and when NFL turned them down so Memphis still has nothing.  So no competitive change!  Grizzlies were essentially asking for a monopoly.

Entities don’t have an obligation to improve competition but not to unreasonably restrain it.

USFL case

USFL was conceived as to play in the off season of the NFL.
They got off to a pretty interest start with some good players.
But failed after a few years.

Having monopoly power within a particular market. 
If you are a monopoly because solely you have a great product, then that’s ok.
NFL can be monopoly and that’s ok.  But NOT ok is monopoly by “predatory or exclusionary conduct”
Good witch/bad witch

If USFL failed because it wasn’t as good, that’s ok.  But NFL did things to hurt USFL through predatory conduct, then NFL could be unlawful monopoly.

Jury found and court of appeals affirmed that NFL did predatory conduct.  Jury awarded USFL 1 dollar in damages.

To be a monopolist, you need to be monopoly in that MARKET.  And you need to obtain or maintain monopoly by predatory (BAD) conduct.

Page 715
What did the NFL do wrong?
NFL tried to coop owners.  Engage in supplemental draft of USFL players.  Expanded rosters.  Went after certain franchises.
Jury did not find that NFL had acted predatorily to preclude TV contracts.

Jury found that the NFL engaged in predatory conduct.  The cause of the damages was not that conduct, but something else.  The failure of the league was because you shot yourself in the foot – USFL changed their initial strategy and decided to take on NFL head on.  This was part of a strategy to merge with NFL (some of the teams).
The NFL did stuff that was wrong and violated section 2 but that didn’t translate to USFL demise.
CAUSATION ISSUE.

HAD the jury found the NFL conspired with the tv networks to boycott, that would be quite different.

Sullivan case page  726

Ultimately settled. 
Rule of reason applies.  

Desire of then owner of the Patriots wanting to sell portion of team to the public.
Settled and owner paid off.

Bulls case

Attempt to limit the number of games Bulls could show on TBS, did raise serous antitrust issues.

Convention center case

Page 767
P did not present evidence to show that any team failed to bid on the lease because of NFL rules.

Case that is still pending that is also an intraleague case.
Rangers (MSG) v. NHL page 291
Trial issues of fact – whether league is trying to do is reasonable or not.
Denied preliminary induction 
Court will not resolve the single entity issue.  And not the merits of the league to create a league product and not let the Rangers market their stuff independently.  This is like the Chicago Bulls case.  While judge says the league will likely prevail, this is not as a matter of law as this is a rule of reason case and it’s about facts.
 Page 393 (293?)
Rangers want to run their own merchandise.  League wants to collectively sell this trademark stuff.  Rangers argues it hurt them but also the consumers – higher prices, etc.  (they could win under rule of reason).  QUESTIONS OF FACT.
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Pages to read 
950-1039
1082-1084
1124-1128

In college sports:
We have this dichotomy: some sports cost money and others make a lot of money.  Most cost money.

NCAA rules: schools are severely limited by what players can be given.

NCAA SPORTS

White Case:
She alleged that caps that limit compensation (tuition, books and fees) to players violated Sherman act.
Absent this cap, scholarships would then cover the true cost of expenses.
Argument was that school was purchasing services from student players through scholarships.  Viewed as Commercial transaction.  Viewed as commerce under Sherman act.
Case was going to trial but was settled.
218 million was provided for fund plus 10m per year.  NCAA denied any wrongdoing.

NCAA has always taken the position:  student-athletes, so students first.  This is not a job.  They get free education.
The REAL question is are they functioning as EMPLOYEES?  Should they be able to unionize.

Professor is biased – thinks players are employees.  
NCAA has settled in many circumstances.  
BUT Case where an athlete says they are employees bringing in revenue.  NCAA has NOT lost on the merits in a situation like this.

Players do not make money in college but most don’t make money in their sport.

When cases focus on the college players and compensation, the courts have generally dealt with them the opposite of professional players and say that they can restrict them in ways that would never be allowed with professional athletes (even though NCAA is seen as a commercial enterprise.)

NCAA wants to keep a clear LINE of commercial demarcation between professional and amateur.

When you go to college game, all the stuff is same like parking costs, concessions, etc.

Many schools have scandals where players are not really students.

Does it make sense to treat in legal cases highest level college players as professional athletes?

NCAA arguments: Competitive balance and keeping a line demarcation between professional and amateur sports.

ONE OF THE MOST IMPORTANT ANTI TRUST CASES
Page 772

Television plan
Concerns about plan:
Limited teams that could be on tv year by year, no matter the demand.
Fixed the price of games – how much you had to pay for rights to games
This agreement distorted free market.
THIS CASE started “first look rule of reason approach”
Where you immediately shift burden to defendant to prove pro-competitive effects.  Don’t need to go into market definition – although court says it is not ???

If you were an NCAA member, you had to go with this plan.  Some schools knew their games were more desirable than others…

NCAA – first argument – plan protects live attendance.  Court says this is not a valid legally justification even if it was factual true.  Court says no evidence and plus it is anti-competitive.

Part 6
Competitive balance argument
(Smith case – said competitive balance was not a pro-competitive.)
But here, SC says competitive balance IS a legitimate goal.
(people hang in with close games but blow out, the ratings are lower.)

But they do not find for the NCAA.  Because they don’t think this plan promotes competitive balance.  Page 788 plan is not tailored for competitive balance. …READ.  Just restricts one source of revenue.  

Important on the quick look approach and use the per se rule less in sports.  Establishes competitive balance as a legitimate goal.

This case is similar to Chicago Bulls case.

Henesey case

NCAA rule that limited # of assistant coaches.
Court looks at it under rule of reason.
Sided with D (NCAA).
They looked at it under merits of antitrust.
Teams compete for coaches.

Law Page 805
Seems to repudiate Henesey case.  Or least skeptical of it.

NCAA limited certain entry level coaches to 16K salaries.  Restricted earning coaches.  Class action.
P says Artificial restriction on salary

Court doesn’t care this is amateur basketball.  
Uses the quick look rule of reason – kind of a middle level of scrutiny
Reject the per se rule

Page 814 where a practice has obvious anti-competitive effects, no need to go into market definition; should go straight to D’s pro-competitive affects.

Court doesn’t buy NCAA arguments
Retaining entry level positions
Cost reduction – another way of saying we’re fixing prices!
Maintaining competitiveness – valid goal but equalized salaries doesn’t do that.

USE THE LAW FIRM ANALOLGY IN EXAM – it would be as if all firms would agree on entry level salaries.

Basset case:
Suit by against NCAA

NIT situation (is it this case?)
Settled by NCAA buying out NIT.

Page 845 case
2 and 4 rule
Allowed antitrust to be applied.

PLAYER CASES
 – courts take a very different approach than these other cases (and professional athlete cases)
Either not deemed to be under antitrust
OR don’t violate it
Courts don’t seem to require proof of for example competitive balance, they just say it. 

Read page 900 dissent Flan.
Page 905 – specially --- outmoded, doesn’t jive with reality
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Tuition, room, board, fees – colleges can only give to students.

Would people be offended if players got a stipend.  Value of education in one college v. another is different.

Would paying players make teams for competitive?  Don’t know.  But you can’t assume in court.

PLAYERS are engaging in commerce.  Professor believes.

Walk on case 944 – limited scholarships
Page 947-48 – accepts there is a market (sufficiently alleged) Division IA foot ball is a market.
Players are engaged in a commercial transaction with school
Also Purchasers of coaching services.

More recent cases, away from the notion that anti-trust is not relevant in college sports: 
If P can show college sport is a separate market and anti-competitive affects.
Then NCAA has the burden to show that the pro-competitive goals are ACTUALLY served by this restrictions.  Can’t assume.  If not, no justification.

Playing players could get complicated even if restrictions 

SEX DISCRIMINATION

Equal protection
Title 9

Exclusion of a sex from sport
Men’s football, men’s baseball
Women’s field hockey, but none for men.

You can have separate but equal.  Even though not ok in other contexts.

If you let a woman on a male team, do you have to let men on female team.

Other issue: equivalent support for teams
School have solved issue by cutting out non profitable men’s teams to comply with title 9 instead of adding female sport. 

EXCLUSION

Equal protection clause – doesn’t say anything about sports or women.
No state shall deny equal protection of the law – used originally for combating slavery.  It extended beyond racial discrimination.
(Private action can’t violate equal protection.)
Undocumented children, voting rights
If there is state action that denied equal protection of men and women, it can violate equal protection.  MUST BE STATE ACTION.

Does the state actor have AN IMPORTANT GOV INTEREST – DOES IT SUBSTANTIALLY FURTHER THAT INTEREST (substantial relationship).  Intermediate scrutiny.  (craig v. boren.)

Important gov interest is SAFETY.  i.e. women doing martial arts with men or in football.
But whether using SEX as factor is in question.  If you let a feeble man, why not let an athletic woman.

And if let female compete on men’s team, do we let men compete with women?

TITLE 9
Doesn’t say anything about sports.
Makes illegal – where an educational institute (public or private) receives federal money, they cannot discriminate 

Public receives federal money – subject to both

State that doesn’t receive federal money – subject to equal protection

Private that takes money – subject to title 9

Private that took no federal money – subject to neither

Title 9 – triggered by accepting federal funds in the program of education
Equal protection – triggered by state action

Title 9 – have been used to protect sexual harassment and discrimination against sexual orientation.  (coach didn’t want lesbians on team)

Jennings case page 1193
Sexual banter with players
This was not sexual discrimination but sexual harassment.

Page 950 Busha case

Limited women’s swimming unlike men.
This was a stereotype case, old view on women
Old now rejected case 

Morris page 955

Michigan high school athletic association: girls can’t compete with boys.
Girls wanted to play tennis.  Court allowed the girls to compete in tennis.  BUT not contact sports.

Brundon Page 957

Pre- Craig – rationality standard
Page 957 – one female wanted to play tennis and one wanted to play cross country skiing.  Not contact sports.
Court viewed sex discrimination and racial as same – as immutable characters.
Even if women could not compete in non-contact sports, then it would not preclude them from allowing to compete.  No guarantee of a spot on the team.

NON-CONTACT SPORT – safety not as much an issue, should let them compete (easily have separate area for women changing.)

Pookie cases Page 968

Little girl who wanted to play Little League baseball.
Expert testified that girl would get hurt.

Court says will not rely on archaic stuff or boys get embarrassed.  NOT sufficient differences to keep out girls.
State action by using public fields.

These are fairly easy cases. These are non contact sports and boys and girls are developed around the same.
Even under a rationality standard.

Now some harder cases:
When kids start to grow up and you see clear differences in size and strength between men and women.

Jo Anne Carnes case Page 975

Carnes wanted to play baseball.  Not contact sports like football but not without collisions.
She was able to compete.  
The court decides that she should be allowed to compete.  

Association – said they are protecting from safety and didn’t want men to join women’s teams.
First, just become to let women play doesn’t mean you have to let men play with women.

Page 976-77 – if you’re doing to let men susceptible to injury, equal risk of harm as women… 

Regarding intrusion of men into women’s, they could solve problem by creating women’s baseball team but don’t.
This case is still before Craig case.

Hoover case page 979

16 year old girl wants to play soccer.
Soccer is considered a risky sport and limited to males.

Court recognizes that Craig has been decided.  Creates a middle tier test scrutiny (intermediate scrutiny)

Could be a separate but equal female soccer team.

CASES IN GENERAL WITH EQUAL PROTECTION: If bars girls from contact sports.  Even though safety is an important gov purpose, SEX is not a good means.  Because you let all men in.  So does not hold up.

Title 9 takes a different approach on contact sports.

Clarke Page 994
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Page 1004
Boy’s football.
13 year old Girl wants to play football.
Equal Protection test 
Finds that some of the reasons are not valid.  Maximizing 
10012 – no evidence she couldn’t play safely
Reject the generalized approach as opposed to individualized approach

10016
16 girl wanted to play
Court says 14th amendment prohibits exclusion based on gender

Boxing case
1002 
Professor is thinking that if state action set up boxing or wrestling competition (since you separate by weight), girls would be allowed to participate (or set up female competition).  Girls are consenting.  Would safety be different than football.

Cases that deal with the guy exclusion.

Guy wants to play volleyball.
Court looks at Title 9 – NEUTRAL on contact sports (while equal protection seems to say you need to include for some contact sports.)
Volleyball not considered contact sport.

When there is no opportunity for the excluded sex, then you have include excluded sex.  Have the option to set up a guy’s team.

BIG QUESTION FOR CASE:
Whether you go sport by sport or by overall opportunities?

Court looks at it on a sport by sport case.  
Last paragraph of the case

MORE PREVELANT VIEW:
Equal protection clause
Recognizes there may not be opportunities for boys and volleyball.  We look at redressing past discrimination for woman.  They were the ones discriminating and we look to fix past discrimination of that institution.  

Golmes case – sport by sport within institution 
Clarke – discuss exclusion generally

Court recognizes there are other alternatives.  A separate male team.  No teams.  Choose by height and weight.
If this were strict scrutiny, then this case would be differently decided.  Here, it’s middle tier – doesn’t have to be the least restrictive method.   

Clesic page 1018

Field hockey case
Equal protection and Title 9
Males on female teams

Boy wants to play high school field hockey.
He is excluded because of gender (and no boys field hockey team)

He loses his motion for preliminary injunction because they don’t think he will win on the merits.

Title 9
Page 1020
Focusing on opportunities at THAT high school.  Overall opportunities have not been limited.  Discuss Golmes case.  Politely, Golmes was not the way to go – not sport by sport.
Court is not sure field hockey is NOT a contact sport.
By generalized or it is a contact sport (contact sport exemption), they strike down title 9 claim. 
Even if not a contact sport, 

Equal Protection Claim
Not concerned by male plaintiff safety.
Important gov objective. 
Doesn’t succeed, citing Clarke.  Providing opportunities for women for past discrimination is substantially related to important gov purpose

Equal Protection
Excluding women – SAFETY, courts rejected because want to make a more individualized evaluation
With excluding male – addressing past female discrimination as substantially related, either sport by sport within institution or in society generally.

Title 9
Contact sport – fail under Title 9 (neutral on contact sports)
You can choose to allow or not allow women to try out 

Mercer v. Duke
Duke is a provide institution but receives federal funds
Heather wanted to play football.
Title 9 is neutral so why is court saying otherwise
BUT once they allowed her to try out, then they waived contact sport exemption under title 9

Equality of Support under Title 9

Cohen case Page 1023
Page 1028 – regulations deal with exclusion AS WELL AS equality of opportunity! (means money)

Access to practice facilities, pay to coaches, publicity the same

But the sports who generate the revenue are the men’s division 1.

1028 – #1) effective accommodation 
This line in resulted in cash-strapped institutions compliance through cutting male programs.

Court gives 3 ways to effective accommodation:
1) Provide athletic opportunities based on student body – proportional to male/female enroll.  
2) One sex underrepresented (females) – show program expansion. (hard to comply)
3) if can’t show program expansion, then show that female (and male) programs were fully and effectively accommodated the members of each sex.

1032 hypo
Brown interpretation: You can’t do that on a proportionate balance, you would have to accommodate everyone who wants to compete.
This created a nightmare to students.
So they tried to comply by cutting back with male programs to comply with #1 (proportional).

Page 1082
Five years ago
Office of civil rights – issued this clarification of meeting the standard.
3 part test is reiterate here
1083 - 
If you have to do 3, you can do it by unmet need.  They have to be good enough, enough of them and have interleague competition.  Unmet need is not theoretic women.  This took pressure off of #3 and need to comply by cutting out male programs.

1) If 5 women want to play, not enough
3) If 10 or 20 but not good enough for intercollegiate competition, 
3) Need to have intercollegiate competition in their geographic area

Then NOT an unmet need.  

If contact sport, they don’t need to try out but if noncontact, then may need to have female try out for male team.

Can use Surveys and questionnaires.  Way to 
First paragraph - 1084

But it costs money to sustain these programs.
Title 9 does not let you just cut out revenue costing programs.

2 ½ hours
First half hour is not writing
Closed book essay
200 points
First 50 points on tort stuff (half hour)
Middle 100 point (an hour) antitrust
Last 50 points – sex discrimination (half hour)

State the principle law and APPLY THE FACTS TO THE LAW.  That’s the mistake he sees most often.
Conclusions are not important.

May want to raise MISSING FACTS.  But don’t change facts.
Allocate your time!

You can borrow from any jurisdictions.

Brown case

