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Topic: Final Outline

I. ADVERSE POSSESSION. Adverse possession must be, 1) actual, 2) open and notorious, 3) exclusive, 4) continuous, 5) hostile. The interest inherited is only what the ousted party had. If rightful possessor had a life estate, all you get is a life estate. 
I. Actual. Mere trespass is not enough; courts ask if the use consistent with the use that a real owner would put to it. 
I. The “actual” possession doesn’t need to be some kind of benefit done to the property, but some states may require certain kinds of activities (ex. paying taxes).  

I. Could be cutting down trees, living there, storing things there, grazing sheep, etc. 

I. Open and Notorious. The open and notorious requirement demands that the adverse possessor uses the property in such a way that a diligent owner would know or should know that someone was using the property.

I. Actual Knowledge. If the adverse possessor’s possession wouldn’t normally satisfy the open and notorious requirement, but the true owner knows that the adverse possessor is there, the requirement is satisfied.

I. Presumption of Knowledge. When the possession of land is clear and large enough to be immediately visible, there is a presumption that the true owner has actual knowledge or should have actual knowledge of the adverse occupancy

I. Minor Encroachment. No presumption of knowledge arises from a minor encroachment along a common boundary

I. Not Clearly Visible. No presumption of knowledge arises when the is not clearly and self-evidently apparent.

I. Exclusive. The exclusivity requirement is for the kind of exclusivity that an owner would expect for his property.

I.  It does not mean no one else came on the land, it means that no one lives on the land/uses the land without permission.

I. Ex. If you go to the land to harvest timber and so do others, you are not exclusively possessing the land.

I. Continuous. The continuity a titled owner would have for the property. 

I. Cannot be interrupted. If rightful possessor enters the land, then the continuity is interrupted. 

I. If only for one day, and you don’t notice, then maybe not. 

I. Ex. If it’s grazing land they wouldn’t expect you to be there all winter when there’s snow covering the grass.

I. Hostile. There are two rules for hostility. 

I. Connecticut Rule (Objective Rule). Majority Rule. Requirement is met if the possession is “objectively adverse” (inconsistent) to the true owner’s rights.

I. Ex. Go onto your land to cut down trees (obv. without permission)

I. Permission negates hostility

I. Permission does not need to be explicit.

I. Ex. Campers on your property but you just shrug and say whatever doesn’t bother me. Main point is this is a mushy area unclearly defined. 

I. Color of Title. When an adverse possessor possesses under color of title the possession, under the majority rule, is automatically hostile.

I. Possession of the Whole. Partial occupancy of the property under color of title equals possession of the whole property. (Subject to equitable discretion). 

I. Subjective Minority Rules. Adverse possessor must also show the subjective state of mind.

I. Main rule: An adverse possessor has to know he is doing something wrong, has to know he is adversely possessing. Cannot claim under color of title. 

I. Iowa rule: adverse possessor cannot know he is violating title holder’s rights. Mistaken. Good faith mistake.

II. LAND INTERESTS.
II. ORDER. Interests are classified in the order they are set forth in the governing instrument.
II. NATURAL TERMINATIONS. Only two natural terminations are death or the dying out of a line.
II. Dies without Issue.  Can be interpreted in 2 ways, as a natural termination or a divesting condition: 
II. Indefinite failure of issue construction- Old rule. Read it as if it was a natural termination, in fee tail. Is a substitutional rule. 
II. Definite failure of issue construction. Current Rule. Read it literally as a divesting condition unless it is previous interest is in fee tail.  Successive rule. 

III. PRESENT INTERESTS:

III. Fee Simple Absolute. “And his heirs”. Right to the land from now until the end of time. 
III. Presumption. If grant contains no words of limitation, it is presumed to be in fee simple absolute.
III. Presumption of Alienation. Strong presumption against the prevention of alienation in a fee simple absolute b/c a fee simple is freely alienable. 
III. Alienable, descendible, and devisable. 

III. Fee Simple Determinable. “So long as, while, during, only, then if”. Created/limited with language of duration.

III. Alienable, descendible, and devisable. 

III. Possibility of reverter in grantor. Ends automatically upon the act and creates a fee simple absolute in the grantor. 
III. Descendible NOT alienable NOR devisable
III. Executory interest in third party. 
III. Fee Simple on Condition Subsequent. “Provided that, on condition, but if, unless”. Created/limited with language of condition. 
III. Alienable, descendible, and devisable. 

III. Right of Entry for Condition Broken in grantor. Does not mature into present interest UNLESS asserted. 

III. Descendible NOT alienable NOR devisable. 

III. Executory interest in third party. 
III. Fee Tail (Fee simple conditional). “And the heirs of his/her body”

III. Alienable, descendible, and devisable. 

III. Fee Tail Special. “And the heirs of A and B’s bodies” (specific spouse)

III. Reversion in grantor. 

III. Remainder in third party. 

III. Fee tail on condition subsequent. Language of Condition. 

III. Ex. To A and the heirs of her body, but if…
III. Fee tail determinable. Language of Duration.

III. Ex. To A and the heirs of her body, so long as corn is grown on the fields. 
III. Life Estate. “For life” Right to the land measured by your life and no longer. Natural termination. 
III. Alienable, NOT devisable NOR descendible. 

III. Reversion in grantor. 

III. Remainder or Executory Interest in third party. 
III. Determinable life estate. Language of Duration. Divesting/unnatural termination. 

III. Life estate on condition subsequent. Language of Condition. Divesting/unnatural termination. 
IV. FUTURE INTERESTS:

IV. WASTE. Law of waste to protect holders of future interest. Waste arises when we have a present interest and a reversion OR when there is a tenant and a landlord. 

IV. Must be a physical damage to the property, not the title (not failure to object to adverse possession, not failing to pay taxes or mortgage)

IV. Waste can be voluntary or permissive:

IV. Voluntary waste: holder of present interest undertakes and affirmative act that unreasonably devalues the future interest. 

IV. Ex. Can be an issue when the affirmative act increases the value of the property, but it was against the wishes of the future interest holder. Landlords tenant clears the forest around it making it more valuable but it was his forest, he wanted it. 

IV. In common law all major changes were waste, most of the modern law considers the economic factors more heavily. 

IV. Permissive waste: fails to undertake some act that the present interest holder is legally under a duty to perform to protect the future interest

IV. Very small category, DOES NOT INCLUDE RESPONSIBILITY TO MAKE REPAIRS.

IV. Holders of future interest can recover for or prevent both kinds of waste in two ways:

IV. A court injunction to prevent it from happening

IV. Monetary damages are only available if ALL FUTURE INTEREST HOLDERS join the suit for damages. 
IV. REVERSIONS. If it follows a natural termination and we keep it, it is a reversion.
IV. POSSIBILITY OF REVERTER. Follows the termination of a fee simple determinable.  
IV. Current estate ends automatically upon the act and creates a fee simple absolute in the grantor.

IV. Descendible NOT alienable NOR devisable

IV. RIGHT OF ENTRY FOR CONDITION BROKEN.  Follows the termination of fee simple on condition subsequent. It DOES NOT mature into present interest unless asserted. 

IV. Descendible not alienable nor devisable. 
IV. REMAINDERS. If it follows a natural termination and we give it away in the same string, it is a remainder A future interest limited in favor of a transferee so that it can become a present interest when the prior interest created in the same string ends naturally and cannot be divest of any interest except the interest left in the transferor.
IV. Must be taken over immediately to be a remainder, no gaps in time are allowed.
IV. Does not need to for sure become possessory, only needs to maybe become possessory.
1. Vested Remainder- Remainder limited in favor of 1) born or ascertained person(s), where they (or their transferees, heirs or devisees) are 2) certain to acquire a present interest at some time in the future and 3) are certain to be entitled to permanently retain that present interest.
i. Named, alive, and no condition precedent
· The natural termination of the preceding estate is never a condition. Unless expressed explicitly
ii. Alienable, devisable, and descendible. 
iii. Ex. A---( to B for life, then to C and her heirs
· B has a life estate, C has a vested remainder
· C has a vested remainder because C is alive, named and has no condition precedent.
2. Contingent Remainder- interest that may or may not become possessory. It is limited in favor of 1) an unborn person, 2) an unascertained person, or 3) a person either born or ascertained but whose interest is subject to the occurrence/nonoccurrence of a condition precedent.
i. Unborn or unascertained or
ii. Subject to a condition precedent (“then if”)
iii. Generally alienable, devisable, and descendible unless conditioned expressly or impliedly upon survivorship.
iv. CANNOT END AN INTEREST STRING IN A CONTINGENT REMAINDER. 
· Must end in a reversion. 
v. The natural termination of the preceding estate is never a condition.
3. Vested remainder subject to open- a remainder limited in favor of a class ( a group of persons collectively described, e.g. children, brothers and sisters, heirs, descendants, etc.) 
i. A class gift is vested if 1) there is at least 1 living member of the class, and 2) there are no unmet conditions precedent attached to the gift.

· Subject to open if new persons may join the class. 

· If the class is closed and requirements 1 & 2 are satisfied the remainder is indefeasibly vested in a class of persons
· Interest of a member of such a class is alienable, devisable, and descendible.
ii. Class Gift Closing Rules. These are rules of interpretation, not law. 
· Physiologically. A class closes physiologically only when the person(s) having children dies.
· Child in the Womb. Under common law, when a man dies before the full gestation of their child, the child in the womb is considered alive. The closed class will include the child in the womb whenever he or she is born. 

· Convenience. A class closes under the rule of convenience when any member of the class in entitled to demand possession their share. Is presumed to be the case unless construction indicates otherwise.
· Cannot be entitled until all contingent or previous interests expire. 

4. Vested remainder subject to complete divestment- a remainder limited in favor of a born or ascertained person or in a class that is vested subject to open, but is subject to the occurrence or nonoccurrence of a condition subsequent such that the remainder may not become possessory and if it does it will not be possessory in infinity. 
i. A remainder subject to a condition subsequent that might divest the interest. (“but if”)

ii. Ex. A---( to B for life, then to C and her heirs, but if liquor is ever sold on the land, grantor may re-enter and repossess. Assuming B is also proscribed from selling liquor. 
· B has a life estate, C has a vested remainder subject to complete divestment, and A has a right of re-entry.
· Why is this a condition subsequent rather than a condition precedent?
· Because of the “but if” language.

· If the language was “if liquor was never sold on the land” it would be a condition precedent. 
iii. Generally alienable, devisable, and descendible unless interest is subject to express or implied condition of survivorship. 
IV. EXECUTORY INTERESTS. If it follows an unnatural termination (is divested) and is given in the same string (not held by the grantor) then we call it an executory interest. 

IV. Shifting Executory Interests. A future interest created in a transferee that in order to become possessory must, upon the occurrence/nonoccurrence of an even, divest a present interest of another transferee or a vested interest of another transferee. 
IV. If it divests the grantor or successors in interest it’s shifting
IV. If it is both shifting and springing, shifting trumps and it is shifting. 
IV. Ex. O to A for life, but if B marries C, immediately, to B. 
Could be read that B marries C before A dies (shifting interest) or B marries C after A dies (springing interest) So the shifting interest wins out. 
IV. Pre-1536 life estate in A, reversion in O
IV. Post 1536, life estate in A, shifting executory interest in B, reversion in O. 
IV. Springing Executory Interests. Future interest limited in favor of a transferee that in order to become possessory must divest the transferor of a retained interest after some period of time during which there is no transferee entitle to a present interest. 
IV. It divests someone and there is a gap.
IV. Pre- Statute of Uses (1536). Executory interests are equitable interests. 
IV. No springing interest. Any future interest in a third party, must be capable of taking interest immediately after the natural termination of the previous estate. (NO GAPS). 

IV. First Aspect of Purifoy: Rule of interpretation Presumption is that where a condition can be read to not violate the rule against springing interests it should be read that way. (try to avoid voiding) (only applies to springing executory interests)

IV. Ex. O to A for life, then if B marries C, to B and his heirs. 

IV. Two interpretations:

IV. If B marries C before A dies

IV. Life estate in a contingent remainder in B, reversion in O

IV. If B marries C before or after A dies

IV. Life estate in A, reversion in O (possibility of a gap, so void)

IV. No shifting interest.  Only naturally expiring estates can be followed by a future interest in a grantee. 
IV. Only a reversion can be transferred to a third party, not a possibility of reverter or a right of reentry. These rights are not alienable nor devisable

IV. Attempts to create such interests at the outset are invalid. 

IV. Language of Duration. If the condition divesting the land is in language of duration in a stranger it survives.
IV. Language of Condition. If it is condition divesting the land in a stranger is in the language of condition it is void. 
IV. Modern Executory Interests (Post 1536): Converts valid equitable interests in to legal interests.
IV. Name of the title does not change post SOU. 

IV. If examined pre-SOU and the interest in A would be a fee simple absolute because the conditional language granting the executory interest would be voided. Then it is still a fee simple absolute when the language granting the executory interest is reinstated. 
IV. NOT ALL EXECUTORY INTERESTS WERE VALID IN EQUITY, THESE EXCEPTIONS WERE NOT MADE VALID IN LAW WITH THESE STATUTE

IV. Shifting Interests CERTAIN to occur. These interest are not valid. 
IV. Pre 1536 in equity- Only SPRINGING executory interests that were certain to occur are allowed. Shifting executory interests that are certain to occur were not allowed. 

IV. Ex. O to A, but commencing Jan. 1, 2020, to B.

IV. Fee simple absolute in A. 

IV. Interest in B would be a shifting interest that was certain to occur, it would have been void in equity pre 1536 so it is still void today.
IV. Up-Front Rules
IV. Merger Doctrine. If a life estate and the next vested estate came into the same hands, they merged to give the life tenant a fee simple. 

IV. Ex. If O deeds property to A for life, then to B and his heirs, and B sells the remainder to A, A would have both the life estate and the remainder which would merge into a fee simple absolute. 

IV. Shelley’s case- If a grantor conveys a life estate to A and by the same instrument purports to create a remainder in fee simple to A’s heirs (not children, not named person) and if both estates are legal estates or both estates are equitable (trusts), the remainder is a fee simple in A. 

IV. A similar rule applied if the remainder were limited in favor of the heirs of A’s body, although in that case the remainder would be a fee tail in A.

IV. It does nothing more.

IV. Does not apply to executory interests
IV. Ex. O to A for life, then to A’s heirs. 

IV. O to A for life, then to A

IV. These merge and A holds in fee simple absolute.

IV. Doctrine of worthier title. Two Branches:

IV. Testamentary Branch. A devise to the heir of the testator was void if it purported to give to the devisee an interest of the same quality and quantity that the devisee would have taken if the testator had died intestate. 
IV. Rule of Construction. Used to be a rule of law, now it is a rule of construction, and the doctrine can give way to a contrary intent. 

IV. Inter-Vivos Branch. When transferring from one living person to another, a conveyance of a remainder or executory interest to the “heirs” of the grantor was void, and the grantor retained the reversion. 
IV. Rule of Construction. Used to be a rule of law, now it is a rule of construction, and the doctrine CAN give way to a contrary intent. 
IV. Ex.  O to A for life and upon A’s death to O’s heirs.

IV. Life estate in A, reversion in O. 

O dies leaving entire estate to B. If O died intestate H would have been the sole heir. 

IV. Life estate in A, reversion in B. 

IV. Ex. This jurisdiction has abolished the doctrine of worthier title. O to A for life and upon A’s death to O’s heirs.

IV. Life estate in A, contingent remainder in O’s heirs, reversion in O. 

O dies. O dies leaving entire estate to B. If O died intestate H would have been the sole heir. 

IV. Life estate in A, vested remainder in H. 
IV. Rule against Perpetuities. No future interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.

IV. Basically: if as a matter of logic it must vest either 1) within 21 years of the last life in being or 2) never, it is valid. 

IV. Apply all the up-front rules then ask: is it possible for the interest to vest more than 21 years after the last life in being? If so it is void.
IV. Lives in Being. A life in being is someone who meets three requirements: 1) identifiable at the time of the grant 2) relevant to the grant 3) NOT a member of an open class
IV. Non-vested Interests. Rule applies only to interests that for purposes of the Rule are non-vested from the moment of their creations:

IV. Contingent remainders, Vested remainders limited in favor of class, Executory interests, and options in gross (interest allows to buy property within certain period of time)
IV. DOES NOT apply to interests retained by a grantor because these interests are vested

IV. Void from the Outset. A grant that breaks the rule is void from its outset. Can determine the outset in 2 ways (basically when the transfer takes place):

IV. By Grant. If it is applied by grant, then it is applied from the moment of the grant.

IV. By Devise. If it is applied by devise (by will) from the moment of the testator’s death. 

IV. DOES NOT apply from the moment the will is signed.
IV. Ex. O to A for life, then to A’s first child to reach 21 ever.

IV. Life estate in A, reversion in O, springing executory interest in A’s first child to reach 21. 

IV. Is it possible for A’s child may not reach 21 within 21 years of A’s death (the last life in being)? No, A’s child will either reach 21 or they won’t (dead, no children).

IV. Cannot possibly vest after 21 years. So grant is valid. 
IV. Unborn Children. Unborn children do not apply to this rule. Ignore the child in the womb. 

IV. Doctrine of Infectious Invalidity. Where a grant is created only to hold the interest for a subsequent invalid grant, that grant is invalid as well. 
IV. Unless it is clear that the grant exists ONLY to hold the property for a subsequent invalid deed, do not apply it to the multiple choice questions. 
IV. In the written portion, ALWAYS bring it up (issue spotting)

IV. Subsequent Grants. When a grantor keeps a reversion and later grants it to another, it remains a reversion and IS NOT subject to the rule of perpetuities.  
IV. Cy pres- equitable power that allows the court to modify the grant just enough to satisfy the rule of perpetuities and satisfy the grantors intent.

IV. Wait and See Rules.
1. Destructibility of Contingent Remainders (Natural Termination). If a contingent remainder did not vest before, or at the time of, the termination of the preceding freehold estate it was destroyed, and the property reverted to the grantor. 
i. Does not apply to executory interest, does not apply to interests in personal property.

ii. Does not apply to equitable contingent remainders. 
iii. Ex. To A for life and upon A’s death to A’s eldest child if he shall attain the age of 21. 

· If A dies and A’s child has not yet attained the age of 21, the contingent remainder is destroyed and the grantor reversion become a fee simple absolute and when the child eventually 21 he gets nothing. 
iv. Destructibility by Merger. When both the doctrine of merger and the Rule of Destructibility applied, if a life estate and the next vested estate came into the same hand, the two estates merged and destroyed any outstanding contingent remainder. 
· When 2 separate interests added together have a name, they merge. 
· Grant= Bread1 and Baloney1(contingent interest), other slice of bread acquired later making it:                 Bread1, Baloney1, Bread2 sandwich
· Ex. O to A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs. 

· Life estate in A, contingent remainder in B, alternative contingent remainder in D, reversion in O.

O releases reversion to A. 

· Fee simple absolute in A, contingent remainders get smooshed out of existence. 

· Even though O has no real possibility of ever getting a reversion, it exists because cannot end in a contingent remainder. 
· Exception. If the life estate and the next vested estate were created simultaneously in the same person with the creation of a contingent remainder in another person, the life estate and the next vested estate did not merge to destroy the contingent remainder. 
· (Sandwich exception: initial bread, initial baloney, initial bread)
· Ex. O to A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs, then to A. 

· Life estate in A, contingent remainder in B, alternative contingent remainder in C, reversion in A. 

· A has both pieces of bread in the first place, he did not acquire in a separate event. 
2. Destructibility of Springing Executory Interests. (Natural Termination) 2nd Purifoy. Executory interests are not destructible, unless the executory interest can take possession as a contingent remainder (to take possession immediately after the natural termination of preceding estate), it will be treated as a contingent remainder for purposes of the rule of destructibility.
i. Ex. O to A for life, then if B marries C before or after A dies, to B and his heirs.

· Life estate in A, reversion in O, springing executory interest in B. 

· Language does not allow us interpret this as a remainder under 1st aspect of Purifoy (rule of interpretation)

· However, still possible to take possession immediately after the natural termination of the previous estate so the second aspect of Purifoy applies, treat it like a contingent remainder, if A dies without B marrying C executory interest is destroyed. 

ii. Ex. O to A for life, then if B marries C, to B one day after A dies, or as soon thereafter as B marries C. 

· Life estate in A, reversion in O, springing executory interest in B. 

· B cannot take immediately, so springing executory interest cannot be destroyed under 2nd aspect of Purifoy. 
3. Destructibility by Unnatural Terminations. 

i. Forfeiture is an unnatural termination

· Ex. O to A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs. A commits a felony and forfeits the interest.

· All following contingent remainders are destructed.

ii. Renunciation/abandonment (rare, requires clear, explicit proof of abandonment).

· Ex. O to A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs. A renounces his interest.

· All following contingent remainders are destroyed.

· Ex. O to A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs. A accepts interest and later abandons

· All following contingent remainders are destroyed

4. Wait and See Rule Against Perpetuities. A non-vested interest is good if it actually vests or fails to vest within the lives in being plus 21 year period. 
i. Wait when the interest vests in fact, if it vests too late its void, if it vests in time then it is valid.
ii. LIVES IN BEING ARE DIFFERENT THAN FROM COMMON LAW RULE.
· Kentucky approach: Anyone can be a life in being if that life is causally related to the vesting or failing of the interest in issue.
· Members of an open class can be lives in being 

· Iowa approach: List all people who are per-se lives in being regardless of if they are related to the grant. (list is compiled in the statute)
iii. Uniform Statutory Rule against Perpetuities: A grant is valid if it is either valid under the common rule, or actually vests/terminates within 90 years of the grant (wait-and see period is 90 years).  

· Still have to do the common law analysis, but even if it fails the common law procedure, it is still valid if it actually vests within 90 years of the grant. 
V. CONCURRENT ESTATES: Concurrent tenants have an undivided interest of the entire estate.
V. They can each use the ENTIRE estate despite the % of their interest 

V. The issue of % of interest only comes up when the property is being sold or rented. 

V. Types of concurrent estates:

V. Tenancy in common (most common) - each party has the right to use the entire property concurrently. 

V. Undivided interest in the whole, can be different %’s of interest but all have equal rights to use. 

V. Interest IS alienable, devisable, and descendible. 

V. Joint tenancy with right of survivorship

V. Upon the death of on owner, the remaining owners immediately take the deceased owner’s share. 

V. Does not need to go through probate. Happens automatically

V. Joint tenants have an interest that is alienable but IS NOT devisable or descendible. 

V. Presumption is that the grant is a tenancy in common, must meet the 4 unities AND explicitly say you want a JT with right of survivorship. 

V. 4 unities required to have a joint tenancy:

V. Time- JTs acquired their concurrent interests at the same time

V. Under common law cannot re-grant land to self and third party. 

V. Ex. O owns in fee simple. O conveys to O and A as JT with right of survivorship

V. ½ undivided interest in O and A as tenants in common

V. Some states allow by statute. 

V. Title- JT’s acquired by the same instrument

V. Interest- JT has an identical percentage share of the concurrent estate

V. Possession: Each JT had an identical share respecting duration, quality, and right to possession. (same rights)

V. Severance. If a party that once met the 4 unities no longer does because one party has alienated their interest, then the new holder of the interest and the old tenant now hold at tenants in common

V. Can be severed by one party acting unilaterally to alienate his interest. 
V. Leases. Three views:
V. Lease of the land by one joint tenant, violates the unities and severs. 
V. Lease of the land by one joint tenant is a temporary severance for the duration of the lease, and then it reverts back to the joint tenant.
V. VERY MINIORITY RULE (CA only) Lease does not affect the severance at all. 
V. Revocable trusts. Revocable trusts sever a JT with right of survivorship. 

V. Conveying property to yourself as tenant in common: Typically severs the JT, did not used to under common law, but does now in most states. 

V. Divorce: DOES NOT ordinarily terminate the JT with right of survivorship like it does for a tenancy by entirety. 

V. Mortgages. There are two theories for looking at mortgages. 

V. Title theory- When you get a mortgage you convey a legal title to the bank and keep the benefit of use of the property. This clearly Title theory- When you get a mortgage you convey a legal title to the bank and keep the benefit of use of the property. This clearly VIOLATES the unities.  

V. Lien theory- When you get a mortgage you keep the title but allow the bank to place a lien on the property, in theory not violating the unities, and DOES NOT sever the estate. 

V. Application of these rules in the applicable states is not consistent.
V. Sale initiated but not closed due to death. In equity we treat that which should have been done as having been done. 

V. The property is treated as sold, and the JT is severed at the moment the contract is formed. 

i. Tenancy by the entirety: Limited to a married couple, civil unions, registered domestic partnerships and must meet the 4 unities.
i. Upon the death of one owner, the remaining owners immediately take the deceased owner’s share. 
· Has the benefit of not needing to go through probate, the transfer is automatic. 
ii. Cannot be severed by one party acting alone. Can only be severed through divorce. Divorce severs completely. Hard to inadvertently sever. 
iii. In receivership proceedings, these tenancies are protected property. They are protected from creditors. 
· JT’s with right of survivorship ARE NOT protected. 
iv. Modern Dower. Right to life estate in 1) 1/3 of the land in which (only land no personal property) 2) her husband/wife was seized of 3) a legal estate 4) at any time during the marriage, and 5) in which the estate was capable of inheritance by issue. 
· Covers all freehold estates except for life estates measured by life of the husband/wife. 

· Even if he sells the land, wife still has the right to a life estate of the land he sold. 

· Husband cannot sell land that she has a dowers right to. 

· If he wants to sell, he has to get a release of the dowers right from his wife.
· For states that still have the right of dower it is mandatory and applies to both parties. 

· In these states, cannot buy property without consent of both spouses. 

· Divorce does not get rid of dower, but dower only applies to property obtained while they were still married. 
v. Inchoate – before spouse’s death.
vi. Consummate- after spouse’s death. 
vii. Curtesy: same thing except better and more but for husbands (widowers)

· No longer the law in any state, husbands now just get dower if in state that still has dower. 

· Husband had life estate for all land owned by W and inheritable by issue, ends on death of H or W  (curtesy initiate)

· Unless, at the birth of 1st child life estate ripens into life estate measured by the life of H alone 

· Curtesy consummate. 1st child and wife is dead 

viii. COMMUNITY PROPERTY: about 8 states have a hybrid of common law and civil law. Community property laws descend from civil law. 
· Community property is owned by the community (the husband and wife as a couple)
· Separate property is owned by each spouse separately

· Property owned before is separate

· Property acquired after the marriage is communal (with limited exception)

· Each spouse has the right to give away his share

· If dies intestate, usually goes to spouse. 

· In the absence of will it is like a JT with right of survivorship. 

· ALL PROPERTY ACQUIRED (even personal property) ½ belongs to spouse NOW.

· Don’t have to wait for spouse to die to use it. 

· How do we decide to use community property rules or common law rules?

· Status of property is determined by reference to the domicile of the couple AT THE TIME OF acquisition. 
b.  RIGHTS OF CONCURRENT ESTATE HOLDERS. Rights of cotenants in between and amongst themselves:
1. Each tenant has the right to possess the entire property concurrently. Laws on resolving disputes varies from state to state. 
2. Profits/Rent. All co-tenants have the right to alienate their right to use the property in its entirety. If A rents the property and B does not live there and has no relation to the renter: 
i. A owes B his share of the rent in proportion to his share 
ii. Law in this case treats cotenants as fiduciaries for each other. Each has a responsibility to account to each other. 
· Cause of action for accounting: Equitable action brought against a fiduciary to compel him or her to account as for his actions as a fiduciary. Must have clean hands!
· Fiduciary- someone who has a duty created by their undertaking to act for the beneficiary’s benefit.  
· In an action for accounting if A rents the house and pays all the expenses, they must subtract all mandatory and equitable from the rent and then divide the net rent by percentage. 
3. Expenses. Reimbursement/ or subtraction from profits owed.

i. Only current expenses are allowed. 


· Current expenses are routine maintenance, fixing a leak, taking care of mold, patching a roof, etc.
· Capital expenses ARE NOT allowed. Expenses like putting in a new kitchen, a new room, a pool Are entitled to an adjustment in the accounting for a rise in the fair market value as a result of the capital expense. 
· Ex. rent was previously 2k, because of the pool A paid for, the fair market value is $400 higher. A gets that $400 and the rest, the 2k, is split by ownership %. 
ii. What if A lives there, and B doesn’t by choice. Does A have to pay B something because A lives there and B doesn’t?
· Majority rule: No, A is just exercising his right to use the property as a whole. 
iii. Ousting. What if A tries to keep B off the property?
· Then A owes B the fair share of the rental value.
· Action for mesne profits (value received, but not paid for): Equitable action! 
· Majority rule continued, if a cotenant ousts the other cotenant then they owe the ousted cotenant their % share of the fair rental value of the property. 
· Very small minority rule: You owe your share of the fair rental value regardless if they are ousted or not. 
c. LEGAL ACTION FOR CONTRIBUTIONS: Tenancy in Common and JT with right of survivorship
1. If BOTH are using the property and the cost is mandatory, as a matter of law, then A CAN sue to recover
i. Mandatory costs: taxes, mortgages obtained together, etc.
2. If A is in possession BUT B IS NOT, and the cost is mandatory, A CANNOT sue to recover contribution

i. Exception: If the mandatory costs exceed the fair rental value of the property, then A is entitled to the mandatory costs in excess of the fair rental value

· Ex. Property tax is $2,000, fair rental value is $1600/year. $400 in excess. 60% of that is $240. A can sue B for the $240
3. Optional costs. If the cost is an optional cost. Then A can’t sue B. 

4. Rack and Ruin. Property owners are allowed to let their houses go to ruin. Repairs ARE NOT mandatory costs. 
i. NOT required to reimburse or pay for current expenses are routine maintenance, fixing a leak, taking care of mold, patching a roof, etc.

· Can subtract from any profits. 

ii. NOT required to reimburse or pay for capital expenses are expenses like putting in a new kitchen, a new room, a pool etc.

· Cannot subtract from profits, BUT any increased market value derived from sole contribution from is exclusively that party’s. 

5. Waste. Split decision on liability to other co-tenant for acts of waste. 
· No, because it would come up in the action for accounting (equity, need clean hands)

· Yes, yes you can sue for waste. (law, no clean hands needed)
6. Foreclosure. Courts are split on the ownership of a property if one of the co-tenants purchase their own property at a foreclosure sale. 

i. ½ of courts: If A buys at the foreclosure, he is acting as a fiduciary and does so on behalf of the other co-tenants and can be reimbursed when there is an action for accounting. 

ii. Other ½: he does so as an individual, the co-tenant has waived their rights, A holds alone.
d. PARTITIONING PROPERTY. Tenancy in Common and JT with right of survivorship can be partitioned in two ways:

1. Voluntarily partitioned when cotenants split up the property by agreement. 

2. Involuntary partitions require a judge (it is an equitable action). 

i. Always followed by an action for accounting to find out bills. 

ii. Court tries to do what is fair.

· May physically split the property into parts. Usually rural

· They may also force the property to be sold where it is difficult to split and the pot is split
VI. LEASHOLD ESTATES (NON-FREHOLD ESTATES). Freehold estates hold seisin. 3 types. 

VI. Tenancy for a term for years

VI. Fixed Terms. Fixed period of time. Fixed end date. 

VI. Almost always created by contract

VI. Maximum Terms. Some states limit the maximum term

VI. E.g. municipal lands in CA limited to 15 years.

VI. Exceeding Maximum Terms. When the maximum term is exceeded

VI. Either whole lease is void

VI. Term over maximum is voided

VI. No Notice Requirement. No notice required, lease terminates whenever it says it will terminate

VI. Modification by Lease. Lease can always modify the default rule. 

VI. Termination. Neither party can terminate without the consent of the other. 

VI. Periodic Tenancy

VI. Period of time, but automatically renews unless proper notice is given by the other party.
VI. Common law: for year-long leases 6 mo. notice is required to terminate. 
VI. Short Leases. For shorter leases, the duration of one period is required
VI. Ex. Month to month lease requires one month. 
VI. Timely Notice. Notice that is not timely in a particular period is timely for the next period. 
VI. Ex. Last day of a period is the 20th if notice is delivered on the 21st then insufficient for that period but sufficient for the next. 
VI. Tenancy at Will

VI. At will Termination. Can be terminated at any time by either party. 

VI. No Notice Requirement. No notice required. 

VI. Exception. A number of courts require notice anyways. 

VI. Presumption Against. Strong presumption against this type of tenancy, very impractical. 

VI. Termination at Death. Automatically terminated by the death of either party. 

VI. Tenancy at Sufferance (not really a tenancy)

VI. Holdover Tenants. Not an estate in land, it is a holdover tenancy. Lease expired but they’re still there.

VI. Landlord Options. 1) Landlord can treat holdover tenant as a trespasser and evict, or 2) treat them as a periodic tenant going forward. 
VI. How to Determine Type of Tenancy. Courts look at the intentions of the parties

VI. Written Leases. Written leases are typically for a term of years

VI. Oral Leases. Oral leases are typically periodic

VI. Adequate Notice. Leaving a property, or dying is not notice of termination. 
VI. Cubby Rule. If the lease does not fill neatly in one of the 3 cubbies then it is NOT a non-freehold estate. 

VI. Ex. R signed a printed from lease provided that L was granted a lease commencing on May 1 and to end when Lou terminates the lease. What is the estate?

VI. Can’t be a non-freehold estate because does not fit in the cubbies, no term of years, no period, not terminable by both parties so not at will. It is a determinable life estate. 
VI. How to Create a Non-Freehold Estate. Typically created by oral or written contracts. 
VI. Requirements for the K. K’s must state the 1) Landlord, 2) Tenant, 3) Premises, 4) Amount/timing of rent, 5) Terms.
VI. Statute of Frauds. Statute of Frauds limits the interest in land to being in writing. 

VI. In Writing and Signed. Lease must be in writing and signed by the person against whom enforcement is sought. 

VI. American Exception. Exception for leases for less than a year.

VI. English Exception. Exception for leases for less than 3 years. 

VI. Exception for partial performance. Possession coupled with sig. improvements takes lease out from under the statute. 

VI. Ex. Tenant builds a building, wouldn’t make sense if they didn’t have a long term lease. Court will treat as evidence of the contract. 

VI. Ex. Landlord builds house for T for 20-year lease. 

VI. Exception for URLTA (uniform residential landlord and tenant act)- Majority but not all rule- if one party does not sign the lease but acts as if a lease is in place he is bound but not for more than one year. 

VI. Invalid Leases Under SoF. If a tenant takes possession with the landlord’s permission, he becomes a tenant at will. If the tenant begins to pay rent, then the tenancy becomes a periodic tenancy for the period that he pays rent.  Ex. Monthly payments result in a month to month tenancy, yearly payments result in a yearly lease. 
VI. Damages for Early Termination. Available damages depend on determining whether there is a lease to commence in the future, or only a contract to make a lease in the future. 

VI. Contract to make a lease: can only get expectation damages, difference between rent agreed and fair market value. 
VI. Lease to commence in future: can claim damages for the whole rent of that period.  

VI. How to Determine. Contract governs. Do they use the word lease? Did they intend to draw up a later agreement? Does the doc contain the legally required element for a lease?

VI. Vacancy at Possession. There is a jurisdictional split about whether rental properties are required to be vacant. 
VI. American Rule. Not required to make sure property is vacant, tenant’s responsibility to take care of eviction proceeding, they only have legal right to possession. The lease implies no duty upon the lessor as against wrongdoers. 

VI. Ex. Landlord rents property to T-2, T-1 is still in possession

VI. The tenant-2 is responsible for suing T-1 for possession. T-2 having been conveyed the rights to the property by the Landlord, can evict the old tenant or can treat the old tenant as a periodic rent and sue for rent. The landlord cannot then, as a matter of theory, sue T-1 to evict. 

VI. English Rule. Landlord needs to provide the rental property in such a way that a tenant can immediately take possession and use. implies a covenant requiring the lessor to put the lessee in possession
VI. Use. This is the rule followed by the URTLA and the Restatement 2nd of Property.
VI. Strict Liability. If the landlord did not know that there was a trespasser there on the first day, they are still responsible for putting the lessee in possession, they do not have to know that there is a trespasser.
VI. First Day. Only has to make sure that the property is ready for tenant possession on the first day. If someone subsequently comes in, then it is the tenant’s problem to remove them.
VI. Rest. Exception to First Day Rule. If the tenant comes in later than the first day and there is a person who subsequently trespasses prior to their taking possession under the Rest. 2nd if the landlord receives notice of the trespasser even after the first day, they are responsible for evicting the trespasser. 
VI. No Duty to Possess. No duty of T to take possession (unless lease provides otherwise)
VI. Leases that Usually Require Possession. When the land is subject to zoning restrictions, and the zoning changes. Some properties are nonconforming. The nonconforming properties are allowed to continue not withstanding a zoning plan, called grandfathering. This allowance extinguishes if the use stops. Landlords of this land have a special interest in continuing the nonconforming use. 
VI. Landlord cannot sue for this loss unless the lease provides otherwise. 
VI. Resolving Ambiguities: Generally, the policy of the law is to construe lease use restrictions against the party drafting the lease and to construe ambiguities in a way that least restricts the use of the land. 
VI. Economic justification: the draftsperson is the least cost provider, encourages them to not write leases with ambiguities. Might end up hurting the other tenants and not the landlord, landlord doesn’t really care if your parrot squawks, your neighbor who you share a wall with is the one who cares. 
VI. Definitions. Can look at the dictionary for definitions of terms
VI. Previous Case History. Can look at previous case history (unlikely to find comparable clauses)
VI. Context. Can look at surrounding context. 
VI. Public Policy. Can look at public policy. Look at cases. 
VI. Ex. No pets or animals allowed unless expressly allowed in writing by L. Landlord does not know that T has a seeing-eye dog. T moves in. Is there any argument (besides discrimination that would compel the L to expressly allow the dog). 
VI. Denying the dog would frustrate T’s purpose in signing the lease
VI. Implied covenant of good faith, lease expressly considers that an exception could be made and a landlord in good faith would allow this exception, L’s are not allowed to approve or deny arbitrarily, if there was ever a time to make the exception in good faith it would be for a seeing-eye dog. 
VI. Ex. Apartment is in a high crime area. T’s apt has been broken into several times. T believes they need Dobermans to deter burglars. T brings in the Dobermans. Is this case different from the seeing eye dog?
VI. Implied good faith argument is still applicable but not as strong. 
VI. Ex. No pets or animals allowed unless expressly allowed in writing by L. L knows that T has a dog when he moves in but says nothing. 
VI. L might have waived his right to enforce that clause. Because it states that there is no exception except those that are expressly allowed in writing it might not be a waiver of that right. Who knows, not me. 
VI. Making Additional Rules. 
VI. §3.102 of URTLA specifically allows additional rules to be made. Must meet certain requirements:
VI. Purpose. Its purpose is to promote convenience, safety, or welfare of the tenants in the premises, preserve the landlord’s property from abusive use, or make a fair distribution of services and facilities held out for the tenants generally;
VI. Related to Purpose. It is reasonably related to the purpose of which it is adopted
VI. Fairly Applied. It applies to all tenants in the premises in a fair manner
VI. Explicit Notice. It is sufficiently explicit in it prohibition, direction, or limitation of the tenant’s conduct to fairly inform him of what he must or must not do to comply
VI. No Evasion of Obligations. It is not for the purpose of evading the obligations of the landlords and 
VI. Notice. The tenant has notice of it at the time he enters in the rental agreement, or when it is adopted.

VI. Adoption after Agreement. If a rule or regulation is adopted after the T enters into the rental agreement that works a substantial modification of his bargain it is not valid unless the tenant consents to its in writing. 
VI. Committee Rules. The same rules are applied to assessing rules imposed by an elected committee are applied as they would be to a landlord dictator. 
VI. Reasonableness. If a provision is unreasonable the court can hold that it is unenforceable.
VI. Notice. For the most part, if you sign the lease it is enforceable against you regardless of if you actually read it. 
VI. Unconscionability. Exception for unconscionability or being against public policy.  
VI. If a document is CONVENTIONAL it will be enforced

VI. Commercial Leases: Subject to negotiation in a way that residential leases are not. Don’t control people’s daily lives, mostly about money. Leases are very long. 
VI. Use Restrictions. Courts are more likely to enforce use restrictions in commercial leases. 
VI. Illegal Use. What happens when the Lease contemplates an illegal use?
VI. If the use is illegal from the outset:

VI. T Knows but L Doesn’t. If the tenant knows it’s illegal but the landlord doesn’t then the burden is on the tenant. Tenant has superior knowledge and is in best position to minimize the cost. 
VI. Both Parties Know. If both parties know about the illegality, the law places the burden on the landlord. L is in the better position to mitigate the loss, could find a legitimate business to rent the property.
VI. If the use is subsequently made illegal: Neither party knew it would become illegal. Landlord is in the better position to mitigate the loss, could find a legitimate business to rent the property. Burden on the landlord.
VI. Commercial frustration- use is not illegal, but has been frustrated. Rest. 2d §9.3. Except to the extent the parties to a lease validly agree otherwise, if the use of the leased property intended by the parties is frustrated by government action, other than action that makes the use illegal or that involves a taking by eminent domain, and if the governmental action was not reasonably foreseeable by the tenant at the time the lease was made, the tenant may terminate the lease. (unprofitable is not the same as illegal)
VI. Ex. Lease land for a store, there is a street there, people can go up to get to the store, gov’t tears up road so there is no road to the store so no one can get to it. Burden is always on the landlord unless the tenant knew in advance of the change. 

VI. Warranty of Fitness for a Particular Use. Simple if inaccurate summary of the law: a large majority of the states recognized an implied warranty of habitability for residential leases. 

VI. Housing Codes. Local housing code is incorporated into the lease. If the housing code has nothing in there about habitability, then apply a reasonable standard for human habitation.

VI. Breach of Warranty Can Invalidate Lease. Some cities have codes that do not allow the lease of homes violating the implied warranty of habitability making such leases illegal and thus invalid. 
VI. Reasonable Standard. Even if there is a housing code can still apply reasonable standard for human habitation. In CA it is codified but this is rare. 

VI. Remedies for Breach. 4 remedies for a breach of implied warranty of habitability

VI. Move-out and Terminate. Still need to follow the rest of the rules for constructive eviction.
VI. Repair and Deduct. After notice to landlord and landlord’s failure to repair, repair yourself and deduct from future rental payments.
VI. Reduced Rent. jurisdictions split on the measure of reduction. Don’t fix the problem just pay reduced rent reflected the reduced value of the property.
VI. Waiving the Warranty. Split in some jurisdictions yes, in some no. In California, the warranty of habitability can only be waived if the lease explicitly transfers the responsibility of the relevant repairs to the tenant. If the specific repair is not transferred, it lies with the landlord. 

VI. Warranty of Fitness for Particular Purpose. Short-term furnished residential spaces. 

VI. Commercial Leases. Could go either way with commercial leases

VI. Ex. Opening a bookstore, books are heavy floor must have certain load bearing capability, if you put the books in and the floor collapses then maybe you have a case. Some courts have extended it, but some have also decline to extend to commercial leases. 

VI. Covenant of Quiet Enjoyment: L promises that neither he nor anyone claiming through him nor anyone having (not claiming, having) superior title will disturb the T in his quiet enjoyment of the premises. 

VI. Essence of the Transfer. At common law this is the essence of the transfer in leasing the property. 

VI. Right to Terminate. Only breach of this covenant gives right to terminate the lease. L entering the property rented to T without permission or notice is a violation of this covenant. 

VI. Protection Exception: L can enter without notice if he is acting to protect the T’s right to quiet enjoyment. Apartment is on fire, flooding, etc. Cannot just enter frivolously or to spy or check for damages.

VI. CANNOT BE WAIVED. There is one California case Lee v. Placer Title Co. where they allowed T to waive the right to termination for a breach of the covenant of quiet enjoyment. 
VI. Rule of Independent Covenants (common law): any promise the L makes other than the covenant of quiet enjoyment is secondary. Any breach of any promise other than the breach of the covenant of quiet enjoyment DOES NOT give right to terminate the lease. 

VI. Essence. All the other promises are not the essence of the lease. Can still sue for damages but not terminate. 

VI. Ex. Suppose they promise the apartment would be habitable, it is not, but the T cannot terminate because it is secondary to the covenant of quiet enjoyment and that covenant was not broken. 

VI. Even if courts recognize premises need to be habitable they cannot terminate the lease. 

VI. Doctrine of Constructive Eviction: Courts resolve by saying that the failure to resolve the issue is a constructive eviction, you forced them to leave and that is a breach of the covenant of quiet enjoyment, so they have the right to terminate. Not very convincing but necessary to allow termination for breaches of habitability.

VI. Requirements of Constructive Eviction (applies to commercial properties too)

VI. Breached Duty- must wrongfully perform or fail to perform a duty that the landlord is obligated to undertake.

VI. Warranty of Habitability creates the duty to provide a habitable space. 

VI. Not the only duty. 

VI. Ex. L molests T’s daughter has a duty not to molest children. 

VI. Resulting in Substantial Interference- L’s action or inaction must cause a substantial interference with T’s use and enjoyment of the leased premises. 

VI. Notice and opportunity to cure- T must give L notice of the problem and a reasonable opportunity to fix the problem. 

VI. Failure to remedy and vacation within a reasonable time- if the L fails to fix the problem, you need to leave within a reasonable amount of time. Can’t stay and claim this. 
VI. Implied Warranty of Suitability- Is not really a necessary covenant, could really use the doctrine of constructive eviction. Only used in the one case. Has never been used again but it’s out there. Warranty of suitability by the landlord in a commercial lease that the premises are suitable for their intended commercial purpose. At the inception of the lease there are no latent defects in the facilities that are vital to the use of the premises for their intended commercial purpose and that these essential facilities will remain in a suitable condition. 

VI. Retaliatory Eviction. T complains about the condition of the property; L properly evicts BECAUSE the T squealed. 

VI. L Cannot Terminate for a Bad Reason. Landlord may terminate for any reason or no reason but not for a bad reason (enforcement of housing code obligations). 

VI. Uses. T can raise this defense to an eviction. Courts also use it to prohibit retaliatory rent increases. Can raise in regards to T asking to comply with housing codes. Can raise in regards to T asking about breach of habitability. 
VI. Generally Residential Uses. Not generally applicable for commercial property leases b/c of lack of public policy rationale, protect whistleblowers and enforce housing codes.

VI. Damages. Tenant may bring suit for damages, even if they have already left.

VI. Computing. Moving costs, differences in rent. 
VI. Organizing Activities. Under common law, L can evict T for tenant organizing activities. The URLTA does protect these activities and eviction for such activities will be considered retaliatory. 

VI. Whistleblowing Unrelated to Tenancy. Cannot evict for T whistle-blowing L’s other violations of laws, unrelated to tenancy or issues with the property. 

VI. Barela v. Superior Court, reported L for molesting her child, L tried to evict her. Court said noooo.
VI. Transfer. The tests for determining they type of transfer are mechanical, intention is not a factor. 
VI. Assignment. If tenant transfers entire tenancy to another- this is an assignment, new tenant is beholden to landlord and the original tenant is removed from the chain. Before: L(T1. After: L( T2

VI. Intention Not Relevant. IF the instrument purports to transfer the lessee’s ENTIRE remainder of the term then it is an assignment regardless of intention. 
VI. Rent Owed to L. Ex. T2 pays rent to T1. Can L sue T2 for rent? Yes, T2 made a mistake by paying T1, he actually owes the rent to L and L can sue for it.

VI. Subleasing. If T1 transfers less than entire tenancy to another (T2)- this is a sub-tenancy, the original T1 remains in the chain and the new T2 owes his duty to T1. Before: L(T1. After: L(T1(T2
VI. Intention Not Relevant. IF the instrument purports to transfer the lessee’s estate for LESS THAN the entire term, even for a day less regardless of intention. 
VI. How Much Do You Need to Retain to Qualify as a Sub-Lease?
VI. Spears (1969)- T rented for entire term of lease but retained a right of re-entry for condition broken (failure to pay rent). MAKES IT A SUBLEASE.

VI. Ex. T1 leases from L for $300, he subleases rent to T2 for $500. Can T1 keep the extra $200? Yes, but only if a sublease. If it is an assignment T1 is not allowed to keep the rent, he is removed from the chain. 
VI. Prohibitions Against Assigning and Subleasing. Such prohibitions are construed strictly against the landlord.
VI. Ex. If it prohibits assignment but not sub-leasing, then R can still sublease and vice versa.
VI. Implied No-Assignment or Sub-leasing: where part of the deal is the tenants provision of services for which the tenant is specifically qualified. E.g. You are renting to the manager/maintenance man for the building. 
VI. Prohibition against assigning or subleasing without L’s express approval. Can L’s approval or disapproval be arbitrary?

VI. Minority: can only withhold for commercially reasonable objections. (CA included)

VI. Slight Majority: can be completely arbitrary but they frequently find that the L has waived the right to arbitrariness. 

VI. Termination. What if the lease says you can assign or the and the L won’t arbitrarily withhold consent, can you terminate the lease? No rule of independent covenants, can’t terminate, can sue for damages or to compel them to grant permission. 

VI. Consent. What if L consents, does it reduce his ability to object to future assignments?
VI. MAJORITY RULE. Once a L has allowed an assignment you cannot withhold consent in the future for other assignments. DOES NOT APPLY TO SUBLEASES.
VI. MINORITY 1: allowing an assignment DOES NOT waive future right to withhold consent to future assignment.  

VI. MINORITY2: the majority rule applies to both assignments AND subleases.  
VII. NON-LEASEHOLD SERVITUDES. 
VII. Privities. Privity in contract- arises by virtue of the lease agreement, which is a form of contract. Privity of estate- arises because tenancy is an estate in land and the landlord’s right to possession succeeds immediately to the tenant’s possession. 
VII. Assumption: when a party assumes an obligation under a lease, it means that they agree to be bound to the contract. New T2 is not responsible under the K unless he assumes an obligation to it. L can then sue T2 under the contract. L does not have to agree to sue T2, L is not bound by the contract. Does not release T1. Does not give T2 any additional rights with the landlord. 

VII. Release: If the L agrees to release T1 of the lease, L is agreeing to not pursue him in regards to privity of contract. IT IS AN AFFIRMATIVE ACTION. If T1 has transferred the estate to T2 then T1 is free from being sued in both the privity of contract or estates. L however, would still not be liable to T2, because though T2 assumed the obligations L did not. 

VII. Novation: A new contract where L is assuming the obligations of the lease to T2. A novation does not release T1 of the contractual obligations to L on its own. Is usually accompanied by a lease. 
VII. If a sublease, he holds of the tenant and not of the landlord. 
VII. If an assignment, he holds of the landlord and the old tenant falls out of the chain. T2 is then in privity of the estate. And T1 falls out of privity of the estate. 

VII. Ex. L to T1, T1 assigns lease-hold interest to T2. 
VII. Privity of estate no longer exists between L and T1. Privity of estate NOW exists between L and T2.
VII. Privity of contract STILL exists between L and T1. Assignment of a leasehold interest does not effect a termination of the lease agreement. 
VII. Damages. L can still sue T1 for rent under contract law. Has the choice to sue T1 in K law or sue T2 in property law. There is no privity of contract between L and T2 because T2 never signed a contract.

VII. T1 could then go after T2 for his contribution. Under the Law of Contribution to pay the rent for his occupancy. 
VII. Law of Contribution- someone who is secondarily responsible can sue the party that is primarily responsible for contribution in the event that they are sued. 
VII. Law of Real Covenants. Covenants are promises. K law governs the rules of promises. When 2 parties, A and B, enter a covenant re: real property and one party breaches the covenant the breach is resolved with K law. When there is no privity of K, the Law of Real Covenants (a property law rule) addresses the situation. 
VII. Enforcement. If T1 transfers property to T2, can T2 enforce the promise that L made to T1? Problem is there is no privity of K between T2 and L to enforce under K law. 
VII. Runs with the Land. If the covenant runs with the land, then the promise is subject to property law because L and T2 are in privity of estate under the law of real covenants. 

VII. If T2 assumes the obligations under the lease, then T2 can be sued both in privity of estate and contracts. 

VII. L is not so bound unless L assumes the obligations under the lease as well.

VII. Real Covenants. Benefits or burdens that run with the land. They are enforceable in K and Property Law. 

VII. Rent. The promise to pay rent runs with the land. The burden runs with the land. 
VII. Personal Covenants are only enforceable in K law. 

VII. Third Party Beneficiary Doctrine. A third party (L) may sue on the K (a sublease) if the K was intended to benefit him. 

VII. Ex. L leases to T1, T1 subleases to S. Sublease contract says S must pay rent directly to L. S doesn’t pay the rent to L. Can T1 sue S? Yes, breach of promise, 

VII. Can L sue S? Yes, contract was clearly intended to benefit L because rent was to be paid directly, under the third party beneficiary doctrine L should be able to sue directly on that promise. Is a suit in K law not property law. 
VII. The Covenant of Quiet Enjoyment. T promises that T or anyone through him or having superior title (L) will not disturb the quiet enjoyment. 
VIII. TERMINATION OF A NON-LEASEHOLD ESTATE. 
VIII. Proper Termination. L or T properly terminate. No problem
VIII. Improper Termination. L or T improperly terminate

VIII. By Landlord. Landlord improperly terminate. L’s eviction action should fail.
VIII. Damages for Self-help Evictions. T can sue for damages and return to possession. 

VIII. By Tenant. Tenant improperly terminates. 

VIII. Failure to Pay Rent. Tenant stops paying rent but stays on the land, L sues to evict and should be successful. 

VIII. Abandonment. Tenant walks away. L has 3 courses of action

VIII. Can accept surrender. Accept the property back (property law) and then sue under breach of k (K law)
VIII. Requires mitigation of the damages 

VIII. Hard to prove expectation damages for very long term leases. 

VIII. Use of the property by the L himself is an obvious acceptance of surrender. 

VIII. If L does something more ambiguous then it is unclear.

VIII. Taking back the keys- maybe

VIII. Entering for repairs- maybe

VIII. Can refuse to accept surrender, leave property empty for the duration of the lease and sue for rents.

VIII. Not consistent with K law (no mitigation). Respecting T’s right to possession and attempt to collect the rent as it becomes due.

VIII. Can only sue as rent comes due, cannot sue for future rents that would eventually come due. 

VIII. Hard to find, requires a lot of lawyer time

VIII. Bad for neighborhood to leave places vacant

VIII. Some MINORITY of courts say you are renting out as the T’s agent. (Sommer rule requires mitigation CANNOT leave property vacant and collect whole rent)

VIII. Can refuse to accept surrender, can re-lease and sue for difference. 

VIII. Problem: you rejected the surrender so by re-leasing you have breached the covenant of quiet enjoyment for old T. 

VIII. Courts sometimes consider this an acceptance of surrender. 

VIII. Some MINORITY of courts say you are renting out at the T’s agent. (Sommer rule requires mitigation). 

VIII. Some courts say just send them a letter saying that you are re-renting on T’s behalf and that way you have not accepted their surrender or violated the covenant of quiet enjoyment. 

VIII. Note on Mitigation: showing the apt to all prospective application, advertising in the window, hiring an agent, increasing rent with market value does not defeat the duty. 

VIII. Things that do defeat the duty, only one ad once in a newspaper, drastically raising rent. 
VIII. What happens if a L is required to mitigate but fails to do so (Sommer jurisdiction)?
VIII. Minority: Lease is terminated and L collects nothing from T.

VIII. Majority: Amount that you could have collected from T is reduced by the amount that you would have mitigated if you had done as you should. 

VIII. Where there is a duty to mitigate it applies to both residential and commercial leases equally. 

VIII. Cannot waive right to have losses mitigated. 
VIII. Acceleration Clauses. The whole unpaid rent for the duration of the term of the lease becomes immediately due upon abandonment. Courts are split as to the enforceability of these clauses. 

VIII. Non-enforceable- some courts (Not CA). Courts that require mitigation, as a matter of logic do not allow acceleration clauses. 

VIII. Enforceable. If enforceable, can’t re-rent property because T paid for whole lease term.
VIII. Tenants who Refuse/Fail to Vacate. Tenants at sufferance/holdover tenants. 

VIII. Trespasser. L can evict T as a trespasser OR

VIII. Tenant. L can consider T a period tenant.

VIII. Not mechanically applied, there are exceptions to the rule regarding overstaying.
VIII. Acts of God. E.g. case where elderly mother was too ill to move for 15 days, not responsible for accidents or acts of god, must be voluntarily overstaying. 

VIII. Failed Negotiations. E.g. negotiating for a renewed lease, negotiations fell through L can’t make T a periodic tenant for overstaying lease. 

VIII. Implicit Acceptance. Waiting for too long implicitly accepts T as a periodic tenant.

VIII. Raising Rent. The period tenancy rent can be raised even if the T does not agree as long as T gets notice.

VIII. Finality. Can’t change your mind, pick one and that’s it can’t switch between holding T as a trespasser and a period tenant. 

IX. SERVITUDES. 
IX. Recording Act. General rule is first in time is first in right. 

IX. Enforceability of Deeds. A deed to another can only be enforceable against a subsequent purchaser once the deed has been recorded. 

IX. Indexing can be done in several ways:

IX. By tract. But most of the land isn’t divided by tract its divided by metes and bounds (turn north at the fourth tree go forty paces…)

IX. Grantor/Grantee. MOST COMMONLY by grantor and grantee. 

IX. Grantee Search. From A to B. Look up B’s name, find A’s name and back and back and back etc. following the chain of title. 

IX. Source of Title: must go back to a conventional point (different for each state, in Penn. Go back to William Penn who bought the whole region)

IX. Doesn’t show you when someone sells the property to someone else before you. Must also do a grantor search. 

IX. Grantor search, start at the source of the title and move forward in time to see if any of the grantors had deeded the property to anyone else interrupting the chain of title (a cloud on title). 
IX. Easements. 
IX. Appurtenant Easements- an easement that benefits a specific property. A part of the property, travels with the property. Ex. A grants B an easement to cross A’s land to get to the road. The benefitted property would be B’s land. 
IX. Dominant estate- the estate being benefitted

IX. Servient estate- is the estate giving the benefit.
IX. Transfer. not hard, they are attached to dominant estate, whoever owns the dominant estate owns the easement. 

IX. If the estate is transferred in fee simple but does not mention the easement it still includes it. 

IX. Can keep the easement if both parties explicitly k to sever it. 

IX. Subdivision. Appurtenant easements attach to each of the subdivisions. 
IX. Easement in Gross: an easement that does not benefit a specific property but allows a specific use. The easement is kept until it is given away. Ex. easement allowing power line to go over property. 

IX. Transfer Commercial Use. They are assignable. They must be separately assigned because they do not go with the property. 

IX. Transfer Noncommercial. Very rare for personal use, general rule is that they are assignable if the parties had intended that they be assignable. 

IX. How Easements Are Created. Three ways:

IX. By grant. Granting the easement to another (S( easement(D)
IX. Recording. Under both grantor and grantee. 
IX. By reservation (D (keeps easement)(FSA servient(S)

IX. B owns both lots, B grants/sells the lot close to the road but reserves the easement allowing him to cross the property he just sold. 
IX. Not Recorded. Same problem as easements by reservation in a stranger. But by this time it is too well established so courts do not hold that these are void.
IX. By reservation in a stranger.  (O(FSA servient to S and reserving easement for a third party)

IX. A owns the lot close to the road, he sells his lot to C but reserves an easement in B’s favor allowing B to get to the road. Deed is between A and C, B is a stranger. 

IX. Not Recorded. Not recorded because there are no grants to the stranger, only to the purchaser, the easement is usually buried in the purchase agreement, it would require that you read all the purchase agreements. 

IX. Did not work in common law, still majority rule in most states. Not in CA. 

IX. Minority of states allow (CA, must read the deeds in full to search for clouds on title)
IX. Work around for courts is Owner first transfers the easement to the Dominant estate and then transfers the servient land in fee simple absolute to S. (O( easement to D, separate transaction, O(in fee simple absolute to S. 

IX. Splitting the grants- if you grant the easement to the stranger and then the property to the buyer.
IX. Prescriptive Easements. 
IX. Easements by implication: only occurs in cases where there has been a severance of the unity of ownership. Requirements:
1. Severance of Unity of Ownership. Owned both dominant and servient estate and then one of the properties is sold.
IX.  Mortgage theory of severance:

IX. Title theory- does sever, is a separation of title.

IX. Lien theory- does not sever the unity of ownership.
2. Apparent. The need for the easement must be apparent. Purpose is to protect subsequent buyers of subservient estates. Meaning of apparent changes depending on who is involved.
· “Innocent buyers” standard. “Careful inspection by an expert would be able to figure it out.”

· Might be harsher standard for those who are not innocent buyers
3.  Necessary. The easement must be necessary to benefit both properties. Necessary means reasonably necessary and convenient. 

IX. Easements by Necessity: Always an access easement regarding the right to cross a servient property to get to the right of way.  Requirements;

1. Common title/ separation of title. It is okay if the common title is remote

2. The separation caused the problem (making the property landlocked). Selling one parcel without providing for access. 
3. Servient estate used to have access. At the time of the separation the servient estate must have had access. 

IX. By Prescription-Easements are never created by the timing out of a statute of limitations because every time a person enters your land it is a new trespass. Courts deal with this by:
IX. Law of Custom – Easement in gross. public can acquire a right of use if they meet 3 requirements.
1. Use is continued from time immemorial without interruption and as a right
· Time immemorial: means no one in the community can remember when it wasn’t so. 

2. Must be certain as to place and persons. Must be able to define the right and the use.
3. Reasonable. Must be reasonable as to the subject matter. Doesn’t protect unreasonable uses. 

IX. Not used in the US until very recently because until recently there was no time immemorial. 

IX. Oregon has used it in several cases regarding public right to use beaches. Idaho as well. 

IX. Doctrine of Implied dedication- easement in gross. public can acquire rights, court must be presented with “convincing evidence” that the owner intended to appropriate the land to public use:
IX. Not going to ask the owner, just look at what the owner did. Did the owner let the public use it? If he did, then cannot stop it
IX. Denying Access. Can get around it by occasionally denying access to the public letting them know that they are not allowed to use it
IX. Signage. California requires a sign to be posted every 200 ft “right to pass by permission and subject to control of owner. Sec. 1008 Civ. Code.”
IX. Solves the problem for all easements by Prescription (the main category including all these sub-categories. 

IX. Common to also see no trespassing signs. Which denies permission, but the other sign denies the hostility required for adverse possession.
IX. No statute of limitations

IX. Doctrine of Public Trust-  Easement in gross. Until Matthews v. Bay Head Improvement Ass’n (95 N.J. 306) applied only to gov’t owned beaches. If the Gov’t owned the ocean and waterways in trust for the public. Gov’t has to grant access to water through beaches that it owned otherwise would frustrate the trust. 
IX. Matthews applied right to cross to private land/beaches. Private community organizations. owned the beaches and the surrounding land around a pond. Courts theory is that they owned the pond in trust for the public so they must allow access to the beaches. Only opinion of its kind, state of law is unknown. 
IX. Possibility of extending to other private communities
IX. Prescription- Cannot be based on statute of limitation. Every use triggers a new cause of action. 
IX. Lost Grant Theory, Easement of Court- recognizing what must have happened even if no one knows why and when it happened. Some time ago, no one knows when the owner granted an easement, is a fictionalization. 
IX. Adverse Possession theory- Take doctrine of adverse possession and use it for easements. Analyze as if adverse possession. Adverse possession rules are applied. Gives us a statutory period (defined by state, if req. for adverse possession is 20 years, then 20 years, if 5 years then 5 years). There is no statute to apply though. 
IX. Fisher v. Grinsbergs. Nebraska, 1977. Adjacent lots share a common driveway leading back to garages on their own properties. Driveway was created before 1945. In 1945 it was paved, owners split costs ½. In 1972, formal survey finds that 6 ft on G’s land and 2 ft on F’s side. G denies F use of the driveway. F continues to use driveway. 1975 G tears driveway up replaces it and puts up a fence in the middle. F could not build a driveway on her side of the fence. 
IX. Court applies adverse possession approach. (actual, open and notorious, exclusive, continuous, hostile) 
IX. Exclusivity req.- different than the reg. definition, but basically there is no requirement. 
IX. There are conflicting opinions about the requirement. Maybe that the rest of the world isn’t using it?
IX. Presumption of hostility- There is a presumption of hostility where there has been open, visible, continuous, unmolested use for the prescriptive period of 10 yrs. Owners of servient estate has the burden of rebutting the prescriptive right by showing the use was permissive. 
IX. Ex. showing that they paved the driveway together would indicate that the use was permissive. 
IX. Prescriptive Easement theory re: public- in theory no, law varies from state to state. 
IX. Majority including CA recognize easement by prescription in the public. 
IX. Prescription in a group. Several cases, recognize easement by prescription by a group, not the public at large.
IX. MacDonald Prop, Inc. v. Bel-Air Country Club. Court found golfers were agents of the country club, and therefore the country club acquires a prescriptive easement. 
IX. Town of Sparta v. Hamm. Court recognized an easement in the town based on the use by mail carriers, school bus drivers and others. No discussion of exclusivity requirement. 
IX. Issues with easements in the public- cannot undo them, there is no one to negotiate with to buy them back. 
IX. Interior Trails Preservation Coalition v. Swope- Swope sued on behalf of the public, court ruled that he did not need to prove he was in adverse possession of 10 years, but only that the public was in possession for 10 years. 
IX. Affirmative Easements- what we’ve been learning about so far, right to do certain things. 
IX. Only affirmative easements can be created by prescription, negative easements CANNOT.

IX. Negative Easements- right to not do certain things. 4 types:
IX. Light- right to not have light blocked from property. Could also get easements to preserve view.
IX. Air-same as light but for air. 
IX. Subjacent/lateral support-division of rights on the land, 
IX. Ex. you own land on top of a mine, someone else owns the mine. This is the right to not have your house collapse because the mine is underneath. Not automatic, need an easement. 
IX. Ex. easement so that someone’s land on top of the hill doesn’t roll down and crush your house. Right to not have your house
IX. Artificial stream- Not going over it. 
IX. Negative Easements Cannot Be created by prescription.

IX. EXCEPTION. Doctrine of Ancient Lights. Undisturbed sunlight to his window for 20 years, then can’t block that window. 
IX. In Prah Wisconsin has adopted. Only state to recognize thus far.
IX. Scope. If by grant, the scope of an easement should be well defined, it will address the type of property, the use, and limits to a specific address. Easements created other ways cause problems. 
IX. Secondary Easements. Collateral right necessary to the exercise of the right of the primary easement. 

IX. Farmer v. Kentucky Utilities Co. Had an easement by prescription for wires to go over the property, wires had been over the property for 60 years. They did not have an easement to go onto the land to clear the brush underneath the wire. S.C. says that the landowner and the utility have reciprocal obligation not to interfere with each other’s use. Landowner interfered with the utilities use by not clearing the brush. Utility has a secondary easement to go clear the brush. IT IS NECESSARY TO THE EXERCISE OF THE PRIMARY EASEMENT. Cannot do more than is necessary however, owner can bring suit for excessive damage.  

IX. Secondary easements do not stand alone. 

IX. Destruction without replacement is an interference with the possessory owners use of the land. 

IX. Use by Non-dominant estates. What happens when the owner of an easement uses the easement to benefit another property? Totally not allowed

IX. Old common law- automatic destruction of the easement, mis-use it you lose it. 

IX. Majority of courts now do not automatically terminate but rather make pay damages and stop the unauthorized use. 

IX. Penn Bowling v. Hot Shoppes, Inc. Owner of dominant estate begins to use an appurtenant easement to benefit a property other than the dominant estate. Hot Shoppes blocks the right of way and sues for declaration of destruction of the easement. 

IX. Under common law, easement is destroyed. DC rules for HS. Appeals court reverses does not want to destroy the easement. Instead grants an injunction on PB’s use. 

IX. Owner’s Use Changes. Courts engage in fact intensive determination of whether the use change exceeds the scope contemplated in the easement. 

IX. Ex. 3 N/Q p. 664. O grants A an easement appurtenant for a driveway over x-y. A few years later O grants B an identical driveway easement over x-y. Can A enjoin B’s use or obtain damages from O?

IX. Interfering Uses. O is allowed to grant multiple easements to same property as long as they do not interfere. 

IX. What if O gives utility co an easement to install a gas line under the driveway? That’s fine too no real interference. 
IX. Real Covenants. Arose in courts of law. Enforceable in courts of law and in equity

IX. Damages. If P seeks damages must qualify under rule of real covenants. 
IX. Doctrine of Equitable servitudes arose in courts of equity. Equitable servitudes only enforceable by injunction. 

IX. If P seeks an injunction can qualify under law of real covenant or doctrine of equitable servitudes (equitable servitudes much easier to satisfy).

IX. Enforcing Promises. Real covenants help where reg. easements and negative easements could not. 
IX. Ex. P promises 3 things to Q. 1) won’t build anything to block his view of garden, 2) Q can come smell P’s garden, 3) P will maintain the garden. 

IX. 1st could be a negative easement, 2 could be an easement for specific purpose. 3) is not an easement at all. 

IX. Statute of Frauds. Real covenants relate to interest in property, as such must comply with Statute of Frauds

IX. Writing. Must be in writing. 

IX. Does the Burden Run? Must ask if the burden runs or the benefit runs. Burden runs if 4 conditions are met.
1. Intention. Did they intend that the Promisor’s successors be bound?
· Magic language “x and x’s heirs and assigns” or “this covenant runs with the land”

· Means intend burden to run w/ land.

· Exception for things not in being at the time the promise is made. See rule in Spencer’s case must use “assigns” magic language. APPLIES IN MINORITY OF STATES.

· General Rule: when no magic language court looks at facts and circumstances. 

· Exception, Spencer’s rule (MINORITY RULE) if the promise concerns a thing not in being at the time the promise is made the burden will not run unless the promisors “assigns” are expressly mentioned. 

i. Must say assigns. 

ii. Ex. Promise to build a wall between properties, since wall does not exist would need to use the magic language to be enforceable. 

iii. ABOLISHED IN A MAJORITY OF STATES.
2. Privity- must be privity of estate. Must be both horizontal and vertical.  
· Horizontal privity must exist, a particular kind of relationship must have existed between the original contracting parties. 

· English Rule: Horizontal privity only exists in a landlord tenant context. 

i. Any other kind of relationship doesn’t work

· Mass. Rule (Mutual Rel. Rule): Horiz. Privity exists if at the time the promise was made if both parties held legal interests in a single parcel. 

i. Ex. L and T both have an interest in same property

ii. Ex. Life estate and a reversion

iii. Ex. Land owner and easement holder

iv. Real Covenant Coupled with an Interest: Real covenant that satisfies horiz. privity because there is a servient estate and someone holds an easement. 

· Majority Rule: Successive relationship Rule: horizontal privity exists if EITHER 1) mutual relationship requirement is satisfied OR 2) the covenant is given in connection with a deed from one party to another.  

· Very Minority Rule: No horizontal privity needed at all. (not part of the classic law or real covenants like first three rules)

· Vertical privity, particular kind of relationship between the original promisor and their successor in interest must exist. 

· Generally: exists if there has been a voluntary transfer (succeeds the interest)

i. Generally: won’t be satisfied by adverse possession or foreclosure (not voluntary).

ii. Color of Title: when adverse possession through color of title cures the defect in the deed it is treated as a succession and requirement is satisfied. 

· Identical Interest. For burden to run, must succeed to an identical estate. ONLY ON BURDEN SIDE, not the benefit side. 

i. Ex. O owned in FSA, successor gets a life estate, SUCCESSOR DOES NOT meet the requirement  
· doesn’t have to be same exact parcel but same interest, in this case fee simple absolute
ii. Ex. Life estate measured by A’s life and you have a life estate measured by A’s life. Requirement met. 

3. Touch and concern- Does it touch the land, does it relate to the interest in some way?

· Majority- for burden to run it must touch and concern both the burden interest and the benefit interest (must be a dominant and servient estate). 

· Burdened Land: Touches and concerns if it relates to the possession of the burdened interest. 

· Benefitted Land: Touches and concerns benefited land if it benefits the interest. 

· Ex. B makes A promise not to sell liquor on land because of B’s religious objections. Burden touches A’s land but not B’s land. 

· Ex. B makes A promise not to sell liquor on the land b/c he lives next door and doesn’t want drunks keeping him up. Burden touches A’s land, benefit touches B’s land. 

i. Courts look at intent of B. 

· Minority- for burden to run it must only touch and concern the burdened land. 
· Same Parcel. Benefitted land and burdened land can be the same parcel. 

· A covenant not to do some physical act on a property, clearly touches and concerns that property.

· A covenant not to compete in a particular line of business on that property, also clearly touches and concerns that property (subsidiary of 1st rule). 

· Unreasonable Restriction: If unreasonable in duration or scope, then it doesn’t touch and concern.

· Benefited Property: A covenant of this nature on a burdened property also touches and concerns the benefited property it was created to protect.  

· Negative covenants: covenant that restrain from an action are more likely to touch and concern

· Affirmative covenants: 

· Majority rule: affirmative covenants may touch and concern.

· English rule: (Minority Rule) they are generally held not to touch and concern land, even though in a literal sense they do. Courts are really asking if it’s the kind of promise that should last forever. 

a. Became very convoluted, raises diff. issues, a lot of exceptions. 

· Alt. minority rule: no touch and concern requirement. 

· Performance of an act off of the burdened land that does not benefit the burdened land generally DOES NOT touch and concern the burdened land. 

· Ex. I promise to build a barn on my neighbor’s land. I sell my property to D. D is not bound by my promise to build a barn on my neighbor’s land.

· A promise to pay money will touch and concern the burdened land if it benefits the promisor (burdened land). 

· Ex. Homeowners association fees, benefits the promisor in that HOA maintains land. 

4. Notice. Not bound unless buyer has notice of the burden/covenant before buying.

·  If in a recorded document, then you are presumed to have been on notice b/c should read all purchase docs. 
IX. Does the Benefit Run? Benefit runs if 3 conditions are met:
1. Intention- Must have intended for the benefit to run. 
· Magic language purports to benefit promisee’s heirs and assigns. or “this covenant runs with the land”

2. Vertical Privity
· Need privity between promisee and his successor in interest

· Generally: exists if there has been a voluntary transfer (succeeds the interest)

i. Adverse Possession/Foreclosure: Generally, won’t be satisfied by adverse possession or foreclosure (no voluntary transfer).

ii. Color of Title: when adverse possession through color of title cures the defect in the deed it is treated as a succession and requirement is satisfied. 

3. Touch and Concern
IX. Only needs to touch and concern the benefitted interest. 
IX. Original Promisor. If the promise is an act, then the original promisor is not liable and is relieved of that duty. If the promise is to pay $$$, then the rule is different.

IX. Liable if the parties so intended. (with rents presumption is that was the intent)

IX. Equitable Servitudes. Only injunctive relief available. 
IX. Implied Servitudes. Classic law and doctrine, can still imply an equitable servitude. To imply an equitable servitude requires 2 elements:

IX. Developer has a uniform scheme for the development of an area for which purchases may be expected to rely

IX. Ex. Residential zone, purchaser relies on scheme that a factory won’t be built next door.

IX. Buyer has notice of the scheme. Will imply the equitable servitude even if the deed does not include scheme. 
IX. Ex. It was in the sales brochure, in the zone map. No need for a writing.  

IX. Requirement of notice is swampy, Mid-State Equipment v. Bell 217 Va. 133 says no notice required other cases say yes. 

IX. Touch and Concern. key requirement under the doctrine. Courts ask: is this the kind of promise that should last forever?

IX. New Jersey Rule: (Equitable servitudes) Touch and Concern replaced with a search for reasonableness. (reasonableness v.   unreasonableness). Factors to be considered relate to the intention of the parties and the considerations, and impacts. Davidson Bros v. D. Katz 121 N.J. 196 (1990) If unreasonable no injunctive relief, can still seek damages from promiser. 

	
	Easement
	Real Covenant
	Equitable Servitude

	How was it created
	Grant, reservation, reservation in a stranger, implication, necessity, Prescription
	Writing
	Writing or implied

	Do we need horizontal privity
	Irrelevant, no
	Burden: Yes.

Benefit: No.
	No.

	Do we need vertical privity
	“”
	Yes. (run with the land if they run at all)
	No. (are attached to the land, don’t need vertical privity)

Ex. still attached even if acquired by adverse possession

	Notice needed?
	“”
	Yes, for the burden.

No, for the benefit
	Burden: Yes, if there is consideration

Benefit: No

	Are interests in gross assignable. 
	Commercial= Yes

Personal= ? (depends on if it was intended)
	Yes.
	Yes.

	Touch and Concern Interest in Land
	Irrelevant
	Yes.
	Yes. (key requirement under the doctrine of ES)

(Courts ask: is this the kind of promise that should last forever?)


IX. Licenses. A license is generally revocable at any time.
IX. Exception for Executed Licenses. Executed Licenses are not revocable. Executed licenses are personal and cannot be transferred, they are not alienable, inheritable, etc. To be an executed license the licensee must: 
IX. Materially Relied. Have materially relied on the license.

IX. Benefitted Licensor. Have made expenditures that benefit the licensor. 
X. TERMINATION AND AMENDMENT OF SERVITUDES.
X. Easement Termination by Merger: When you own the easement and the servient estate they merge and the easement is extinguished. 

X. Abandonment requires clear intent to abandon. Easement not used for a hundred years doesn’t qualify as abandonment.

X. Adverse Possession: Easement on servient estate cannot be reclaimed by adverse possession because the possession of one’s own land is not hostile unless you are denying the easement holder access then that would contrary to their right as an interest owner and it would be hostile. 

X. Land, right of way and right of drainage convey an easement not a fee simple absolute
X. Equitable Defenses terminate Equitable Servitudes. Cannot terminate easements or real covenants unless you want to enforce them in equity. 3 Equitable Defenses to the Enforcement of and Equitable Servitude:
X. Estoppel. If the benefitted party acts so as to lead a reasonable person to believe that the servitude has been abandoned and then relies on that abandonment, then the benefitted party is estopped from enforcing the servitude in equity. 

X. Relative Hardship. If enforcing the servitude will cause great hardship to the burdened property party but only a small benefit to the benefitted party, the courts will not enforce the servitude in equity. 

X. Changed Circumstances. Where the character of the neighborhood has changed so much that the enforcement of the covenant won’t really benefit the benefitted party. 

X. Eldie, Inc. Court holds that circumstances of the town have changed and cannot equitably grant an injunction on the sale of alcohol for D (still enforceable under law of real covenants, no money damages though so probably not)

XI. ASSURING GOOD TILE. 
XI. Common Law: First in time is first in right. This applies even if the first grant is a gift and the second is a sale. 

XI. Exception: Where the first interest is equitable and the second is legal, the legal interest would prevail over the initial equitable interest. 

XI. Requirements. NO notice and must be a bona fide purchaser (cannot be gratuitous must have actually paid.) 

XI. Interests. K for sale is an equitable interest that matures into a legal interest when the deed is transferred. 

XI. Ex. O by K to A an access easement, and then O to B in FSA. The grant to A was first and stands.

XI. Three Mechanisms for Protecting from Bad Title:

XI. Deed warranties. Not particularly good assurance, requires that the promisor has money and be around to be sued. In many states it is not customary to give title warranties

XI. Title Search. Can be expensive and might not resolve all questions. Rules for title searches are exam important
XI. Title Insurance. Doesn’t cover every legal risk, but ensures compensation if the title should be bad. Also title co won’t insure if a cloud on title. Doesn’t cover changes in law. 
XI. Types of Deeds:
XI. General Warranty deed- seller warrants they have good title.

XI. 6 Explicit Covenants of Warranty (not all always present in a General warranty):
XI. Present Covenants: breach occurs at time of transfer. Generally, do not run with the land. 

XI. Covenant of Seisin- covenant that seller is seised. Breached if at the moment of conveyance, the seller was not seised of the land interest they claimed. 

XI. Remedy: damages. Majority: Limited to purchase price.

XI. Power to convey- Breached if at the moment of conveyance, the seller does not have the power to convey the land. 

XI. Ex. There is some restriction on the sale of the land. 

XI. Remedy: damages. Majority: Limited to purchase price.

XI. Covenant against encumbrances- free and clear of all liens and encumbrances (ANY property right or interest in a third party), except as described. 

XI. Breached if at the moment of conveyance, the property was subject to an encumbrance not disclosed in the deed. HOWEVER, breach does not complete until the buyer loses a lawsuit to a third party claimant FIRST. Cannot sue seller until the buyer loses. 

XI. Obvious Covenants. What if the seller gives the covenant but there is an obvious one on the land? Eg. A heavily traveled road running through the land. 
XI. Majority: a covenant is a covenant is a covenant. It doesn’t matter how obvious it is, it’s a breach

XI. Minority: an exception for open, visible and notorious encumbrances. Even if not disclosed and the covenant against encumbrances is given, it is not a breach. 

XI. Open/Visible/Notorious (Leach v. Gunnarson)- exception is for big things, not for small things. In Leach a small water gathering device by a spring was not enough to put the buyer on notice of a legal impediment on the title (the irrevocable license). 

XI. Big things: powerlines, railways etc.

XI. Remedy: damages. Majority: Limited to purchase price.

XI. Future Covenants: breach occurs after transfer of deed. They run given there is privity of estate. 

XI. Covenant of quiet enjoyment- warrants that the Grantee will not be ousted by superior title at some time in the future. Breached if at all at the time of the future ouster tries to oust. 
XI. HOWEVER, breach does not complete until the buyer loses a lawsuit to a third party claimant FIRST. Cannot sue seller until the buyer loses. 

XI. Brown v. Lober. Seller grants mineral rights he doesn’t own. Buyer finds out several years later. Breach of warranty of seisin had timed out statute of limitations by the time discovered. Breach of covenant of quiet enjoyment and against encumbrances would only occur when someone successfully asserted a paramount title. Buyer can’t sue. 

XI. Ex. What if S sells to B w/ covenant of quiet enjoyment, B discovers there are mineral rights belonging to another. B sells to J letting him know that theoretically there are mineral rights. J can’t sue B b/c b did not grant covenant of quiet enjoyment. E sues J and wins for the mineral rights. Can J sue S the original party who granted the covenant for breach? Yes. 

XI. Remedy: damages. Majority: Limited to purchase price.

XI. Covenant of Warranty- treated as identical to the covenant of quiet enjoyment, we will disregard. 

XI. Covenant of further assurances- promise to execute any documents necessary to perfect the grantees title. 

XI. Ex. for 81st st when Richard West signed incorrectly and had to execute a new deed. 

XI. Remedy for breach: injunction. 

XI. Special warranty deed- seller warrants that they haven’t done anything to impair title. Doesn’t mean prior owners didn’t.
XI. Quitclaim Deed- no warranty at all. Quitclaim deeds to cure title: have holder of easement quitclaim (grant whatever they have without warranty) to the buyer. 
XI. Old common law, quitclaim only transfers what you have. 

XI. New interpretation, actually look at the quitclaim deed see if it purports to transfer all of the property. 

XI. Recording Act Determination. 1) First figure out result under common law (Doctrine of After Acquired title falls in here). 2) Then figure out if Recording Acts change the result. 
XI. Doctrine of After Acquired Title: (Estoppel by Deed): When a grantor purports to transfer an interest in land that he DOES NOT own, and later acquires that interest, it automatically transfers to the grantee.  
XII. RECORDING ACTS. 1) First apply the common law. 2) Second, see if the recording act statute will change the outcome. If it doesn’t change the outcome, then he wins under common law, not he Recording Act Statute. 

XII. Rule of Repose (FIRST TITLE UNDER COMMON LAW): once a purchaser defeats someone under the Recording Act, he now wins from this point forward under the common law.  

XII. Three General Approaches: each supersedes the common law IF IT APPLIES. Question to ask is what is a reasonable buyer expected to do? If they do not do it their interest is not protected. 

XII. Race- first transferee to record wins. Subsequent purchaser wins if he records first.  

XII. Really hard to tell if it’s a race statute from the language, have to look at how the courts interpret it. 

XII. Literal recordation is irrelevant if you cannot find the deed because there is a recordation gap. 

XII. Ex.  O( A (not recorded). A( B (Recorded). O( C (recorded) (no notice)

XII. C would still win because C would have no way to find the deed from A-B doing a title search because though recorded it was improperly recorded without record title transfer from O ( A. 

XII. Notice- courts re-construed statutes to mean that they could only prevail if they did not have notice (at time of grant) of the prior transfer. 

XII. A subsequent purchaser for value prevails IF he was WITHOUT notice of the earlier purchase and is a bona fide purchaser.

XII. Bona fide purchaser- requires 1) no notice of the other prior deed. 2) Much be a purchaser for value (not a gift). 3) must have record notice that your transferor has good title.
XII. Record Notice. Recording office must show transferor has good title (using a grantee/grantor search). 

XII. Improper Recorded. If improperly recorded cannot satisfy requirement b/c needs to actually be good title. (affirmative duty)

XII. Race-Notice- (CA Rule)- the second purchaser wins ONLY if he recorded FIRST and had no notice of earlier purchase. 

XII. Ex. O to A, A does not record. Then O to B, B has no notice of prior sale and also does not record. Then A records. Then B records. 
XII. Under a Notice Statute B would win. Under Race-Notice A wins because he recorded first. 

XII. Bona fide purchaser. 
XII. Facially Valid but Invalidly Recorded Deeds. Generally, cannot show transferor has good title because the deed is actually invalid.
XII. Modern Trend. Facially valid deeds are valid for notice of good record title. 

XII. Hidden Defects. In several jurisdictions, after a period of time after the recordation the defective document imparts notice of its contents and then satisfies the good deed transferor requirement. 

XII. California.  1 year. North Dakota. Just like CA but no waiting period, even if defective imparts notice of good deeds in transferor. 

XII. Quitclaim deeds and notice. Is B per se on notice by virtue of the fact that O is granting by quitclaim? Are quitclaims by nature suspicious?

XII. Majority, no

XII. Minority, yes so if in a notice or race notice jurisdiction, have notice of no good recording title. 

XII. Muniments of Title Doctrine (MAJORITY). Where one document found in the chain references another document not found in the chain, they are on inquiry notice of the document not found in the chain because of the reference. G is on constructive notice of the lease because the option to purchase subject to lease from T(R mentions the right is subject to a mineral lease. 

XII. Limitations: potential limitation on the age of the referencing document to give notice. 

XII. MINORITY 1- only have notice if the referenced document is recorded somewhere and the referencing document tells you where to find the referenced document.

XII. MINORITY 2- no Muniments of Title Doctrine (repealed)

XII. Date Received Forward. Only have to look at Grantor Index from date grantor received forward (not from date recorded but from date of grant on the deed), don’t have to see if they encumbered property before acquiring.
XII. Clerk Mis-records a Deed. That is otherwise properly recorded? What if a subsequent buyer cannot find it when he purchases?

XII. Majority. Considered recorded even if it is not in the right place. Burden on subsequent buyer. (notice)

XII. Minority. Considered not recorded if not in the right place (no notice)

XIII. PURCHASE AND SALE OF REAL ESTATE. 
XIII. Standard Real Estate Transaction: usually a two-step process. 

XIII. Agreement for purchase and sale, agree that at some date in the future the funds will be transferred and the deed will be transferred. 

XIII. Two Necessary parties, the seller and the buyer. 

XIII. Usually also involves brokers, title insurance, and attorneys. 

XIII. Involvement of these parties requires additional rules. 

XIII. Contract law governs the enforcement of the purchase agreement. 
XIII. Rules for Brokers. Law of K’s: Broker typically enters a written agreement to list and find buyers for a property. In appropriate circumstances the K can be implied. 

XIII. Ex. Buyer finds a broker asks for a specific house, broker does so and broker expects to be paid for the service. No K. 

XIII. Law of Agency: Agency relationships are created when one person, the Principle, delegates to another person, the Agent, the authority to act on the Principle’s behalf in transactions with others. 

XIII. Ex. Delegating to Kevin the authority to go back to the store and get a refund for my dress. I am the Principle; Kevin is the Agent. 

XIII. Two important aspects of the relationship:
XIII. Authority to Bind. Actions of the agent within the scope of the delegation bind the principle. 
XIII. Relationship is Fiduciary. Agent is required to act in the interests of the principle even if this means acting contrary to his own interest. Has to put Principle’s interest first, failure to do so is a breach. 

XIII. Examples of Relationship. Partnerships: Each general partner acts as an Agent of the partnership and its partners. Each has the power to bind. Entertainment Agents: Agents who act on behalf of athletes negotiating K’s
XIII. Brokers as Agents. Real estate brokers typically act as agents for sellers and occasionally buyers. Brokers can bind the seller and must act to place his Principle’s interest above his own. 
XIII. When a buyer gets a broker to find a property, the broker represents the seller not the buyer. Can bind the seller, owes a fiduciary duty to the seller, if there is a conflict between your interest as a buyer and the seller’s interest, the broker is obligated to the seller. 

XIII. Two kinds of delegation:
XIII. Special Agent: Agent only for a particular transaction/matter. Ex. Real estate brokers are special agents only 

XIII. General Agent: Agent with general power to act. 

XIII. Special deals on intermediaries. Largely statutory, varies from state to state

XIII. CA- Real Estate Law. Pretty much a law like this everywhere. 

XIII. When is a broker entitled to be paid and by whom?
XIII. Governed by K Law. Common contract provisions evolved into actual law. 
XIII. Traditional rule: payment is due once broker supplies a buyer who is “ready, willing, and able” to purchase the property even if the sale doesn’t go through (at that point it is up to the seller)

XIII. Ready, willing, and able= demonstrated by the buyer signing a purchase agreement. 

XIII. Treated as a rule of law, and applied even where there is no explicit contract. 

XIII. Majority (maybe) Rule: Ellsworth Dobbs, modified traditional rule the broker is entitled to commission only out of the proceeds of a completed sale. 

XIII. Exception: broker is entitled to her commission even if the transaction fails, if failure results from the unjustified actions of the seller rather than the buyer. 
XIII. Buyer Backs Out Without Right. What if the buyer backed out without right?

XIII. The seller has the right to enforce the sale b/c of the K. Broker cannot. 

XIII. Traditionally: Risk belongs to the seller (seller can choose to enforce k against the buyer), broker has earned his commission.

XIII. Modern rule: If the seller could have forced the sale, then it is the seller’s unjustified action that cause the sale to fail and D would still win.
XIII. Attempts to explicitly deviate from this rule in the K are frequently denied by courts in these majority jurisdictions as contrary to public policy.

XIII. California courts treat this as a contractual question and look at what the contract says. If the contract uses the traditional rule they use the traditional rule, and if it uses the modern rule then they apply the modern rule. 

XIII. Damaged Homes. Common law: no liability to buyer for defects, absent an express warranty. 

XIII. Misrepresentations. Liable for affirmative misrepresentations. Ex. There are no termites, but there were. 

XIII. Concealed Defects. Liable for defects seller concealed. Ex. Painting over water damage, or termite damage.
XIV. MARKETABLE TITLE ACT. Defines root of title as the most recent conveyance before __ years (30 years+ usually)

XIV. Root of Title. Go back 30 years find the first transfer before that 30-year period and go from that point forward. 

XIV. A title of record that operates to extinguish interests and claims existing before the effective date of the root of title. 

XIV. Prior Titles Null. Anything prior is null and void, move forward with a new title. 

XIV. Marketable Title. A marketable title is then a title that has an unbroken chain of title of record to real estate for 30 years or more has a marketable record title to the real estate

XIV. If you can trace your title back 30 years or more then you are safe and don’t have to go back any further. 

XIV. Bona Fide Purchaser Requirement. Must be a bona fide purchaser, must have no notice (good record title only needed 30 years out) 

XIV. Fraudulent Deeds. Effect is that it can fraudulent deeds valid. (can grant fraudulent mineral deeds for every parcel in California and in 30 years start selling them and they will all be valid). No title search a valid purchaser of a valid property interest can do to find these deeds. 

XIV. An owner can protect his interest by filing a periodic notice of claim. 

XIV. Periodically file a notice saying he has claim to the property every 30 years. 

XIV. D will still never find it because he doesn’t have to go back prior to the deed into C so he will never go back and find the deed to A and then the subsequent periodic notices. 

XIV. D can protect his interest by doing a search all the way back to the real source of title (all the way back to William Penn)

XIV. Solution Exclude Wild Deed- Exclude deeds that do not appear in the chain of title
XIV. Effect: Fraudulent deeds cease to be validated. 

XIV. Would have to go to the beginning of time to make sure interest is protected. Cannot rely on the root of title. Undermines purpose of act. 

XIV. Wild Deeds as a Root of Title.  Jurisdictional split
XIV. ½ say have to serve b/c don’t want to undermine purpose of the act 

XIV. ½ say CANNOT, b/c don’t want to promote fraud. As a practical matter notwithstanding the marketable title act, have to go back to root of title at beginning of time. 

XIV. Land Registration (torrins system)- registration certificate prepared for each land parcel in the system. Go through a legal process and court declares that you own the property and gives you a registration certificate. It is dispositive and gets rid of all prior claims.

XIV. Problems. Going to court is expensive, few people will do it. Many exceptions. So even if you get your certificate you don’t have a bullet proof claim. 

XIV. AS A RESULT in jurisdictions that have this no one really does this anymore. Can’t repeal though because some people have gone through the ordeal and have materially relied. 
XIV. Order of Authority. 

XIV. Common Law

XIV. Recording Act (trumps Common law if applies)

XIV. Marketable Title Act (trumps Recording Act)

XIV. Land Registration (Torrin System) (trumps Recording Act)
