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I. Three Types of Concurrent Estates
a. Tenancy in Common
b. Join Tenancy with Right of Survivorship (JTRS)
c. Tenancy by the Entirety
II. Tenancy in Common (TC)       
a. Each tenant has rt to possess all prop concurrently
b. Interest called undivided interest in the whole
c. Alienable, Devisable, AND Descendable
d. Now: Presumption (always) in favor of TC, even if four unities test is met
III. Joint Tenancy with Right of Survivorship (JTRS)        
a. Same as tenancy in common, but upon the death of one of the owners, the remaining owners take the deceased owners share automatically
b. IS Alienable, NOT Devisable OR Descendable
c. CL: Presumption in favor of JTRS if all 4 unities met NOT today
d. TODAY - General Rule: if you indicate you want a rt of survivorship you get one as long as 4 unities test is met
i. Time: same time
ii. Title: same instrument (source)
iii. Interest: Same percentage interest in the property (quantity)
iv. Possession: Same rights (Ex: duration and possession) (Quality)
e. Need “magic” language “to A and B as joint tenants with right of survivorship AND not TC”
f. Severance: changes a JTRS to a TIC when an interest is transferred
i. Lease: Courts are split; violates possession v. only temporary severance 
ii. Divorce Decree: NO
iii. Voluntary Action: SEVERS (Some states do not require straw party)
IV. Tenancy by the Entirety    
a. Can ONLY be created among two married people
b. Adds/requires a fifth element to unity test   PERSON
c. Maybe Alienable; NOT Devisable OR Descendable
d. Similar to JTRS  when one dies, prop passes to the other
i. EXCEPT it cannot be severed by one spouse acting alone
ii. Can ONLY be severed if both spouses agree to divorce
1. Divorcesevers 5th unity [of person] and becomes TC

V. Special Property Rights of Spouses    
a. Rule of Coverture: Gave husband absolute control over wife’s prop during his lifetime
a. Dower: (surviving widow rightsonly when husband dies)
i. The right of LE in 1/3 of:
1. All lands (ONLY real prop, NOT personal property/ not value of land)
2. Of which her husband was seized 
3. Of a legal estate
4. At any time during the marriage
5. Capable of inheritance by issue of their marriage

Community Property: substitute for CL marital prop rules
1. 2 Types: apply to personal and real property
a. Community: owned by the community; treat the couple as an entity that can own and be in debt
i. ALL prop acquired during the marriage [by effort] – unless agreed otherwise
ii. Treated as owning 50/50  Each spouse can sell or give away his share or give it away by will
iii. Dying intestate passes to the other spouse  similar to JTRS
b. Separate: each member of couple owns separately
i. prop acquired prior to marriage
1. Exception:  if the property appreciates
ii. prop acquired w/o any effort (even during marriage)
1. Ex: gift, bequest, inheritance
iii. No Dower
2. Status of prop is determined by looking at the domicile of the couple at the time of the acquisition

LEASEHOLDS/NON-FREEHOLD ESTATES: (non freeholders do not hold siesin)
I. Types of Non-freehold Estate in Land: 
a. Summary
a. Conveying exclusive rt of possession; 
b. Based on intention of the parties; 
c. Presumption is for PT or TTY (usually PT if oral)
d. Generally created by a contract
b. Tenancy For Term of Years (TTY) 
a. A tenancy with a fixed beginning and end date (fixed computable time)
b. Termination: NO before the end date unless the contract says otherwise
1. NOT automatically renewed
2. NO notice requirement
3. Ends on that date previously stipulated 
c. Almost always created by written contract
d. Some states limit the period for which tenancy can be owned
1. States differ on whether leases that violate these limits are completely void or partially void [void for the violating pd]
c. Periodic Tenancy (PT) 
a. Definite durations
b. Termination:
1. Automatically renewed at the end of the pd for a like pd unless either the LANDLORD OR TENANT gives proper notice of intent to terminate the tenancy
2. Notice must be RECEIVED by the necessary date to terminate
a. CL: 
i. Year to year tenancy: requires 6 months notice 
ii. Less than 1 year: requires one periods notice
3. If late notice is given, it will be termination after the NEXT period
c. Normally created orally
d. Tenancy at Will (TAW) 
a. Tenancy of potentially infinite duration 
b. Termination
1. No Notice needed - just say I terminate
2. Either party can terminate at any time
3. Death of either landlord/tenant auto terminates the tenancy
c. Presumption against; uncommon unless it is CLEARLY INTENDED
e. Tenancy at Sufferance (TAS) 
a. NOT an estate in land  for holdover tenants who have not left
1. Arises when a tenant remains on the land after the tenancy expires
b. Landlord may elect:
1. Treat him as trespasser and evict
2. Treat him as periodic tenant and hold him to rent

II. Creation of Non-Freehold Estates     
a. Usually created by contract (oral or written leases)
a. (Freehold is by deed or will)
b. For a binding contract, need 5 essential terms:
a. Landlord
b. Tenant
c. Premises
d. Amount and Timing of Rent
e. Term
f. Possible 6th requirement: SOF Must be in writing AND signed by party 
1. Exceptions: 
a. Instances when Lease is invalid under s/f BUT lease is NOT void
i. Step 1  If the T takes possession w/ L’s permission – he becomes a TAW
ii. Step 2  If T begins paying rent annually or monthly AND the L accepts rent the lease becomes a year-to-year or month-to-month PT
iii. Step 3  RULE: All aspects of the invalid lease other than the lease term remain binding if T begins to pay rent and the L accepts it
iv. In order for L to kick T off, must give proper notice
b. Doctrine of Partial Performance  if one of the parties (landlord or tenant) behaves in a way that would be unusual in the absence of a long-term commitment, court will enforce full term of the lease not withstanding the s/f; 
c. Uniform Residential Landlord and Tenant Act (URLTA)  If one of the parties fails to sign the agreement but the other party does, and the party who failed to sign behaves as if he did (i.e. rent is paid and accepted by the landlord), then the term is considered a year-long lease.

III. Law and Economics Perspective (Mkt Theory)
a. Market theory: supply and demand; “invisible hand” pushes the direction of equilibrium	
a. RULE: If the lease is silent, one should assign costs to the least-cost provider and risks to the least-cost avoider.
b. Courts should never intervene and override contract clauses when markets are efficient.
c. Economics is concerned with the aggregate welfare, NOT distribution.

IV. Landlord’s Duty to Deliver Possession     
a. Approaches
a. American Rule: (Majority) no duty of L to act against wrongdoers; NOT  bound to put T in actual possession, only legal possession
b. English Rule: implied covenant requires landlord to put T in possession; applies when the T is prevented from taking possession on the FIRST DAY of his term
1. L must evict if on FIRST DAY; 
2. T can terminate if this occurs cuz L has the obligation to deliver actual possession on the first day.
3. Market theory: least cost provider = L cuz easier to fix this can change lease or look at dwelling
c. Restatement: if L has reasonable notice of trespass, he has to evict the trespasser to open the land for the T’s possession (even if the tenant arrived after the 1st day of lease)
1. applies until T takes possession
V. Duty to Take Possession:
a. General Rule: T has NO duty Occupy/to take possession of leased premises at the commencement of the tenancy
a. EXCEPTION: if the lease specifically states the non-conforming use is required (Common Ex. grandfathered in under the present zoning, ex. use as gas station) 

VI. Illegality and Commercial Frustration: When use is illegal, what happens?
a. RULE:  Follow what the lease states, and by default, L&E suggests the risk be placed on the least cost avoider (which is usually the L)
a. If T must continue to pay rent and cannot continue the illegal use  T bears the risk
b. If the lease can be broken  L bears the risk because he must find another tenant
b. Four Situations
a. Use is illegal from the outset and ONLY T knows about illegality 
1. T is least cost avoider. L can enforce lease
b. Use is illegal from the outset and BOTH T and L know about illegality
1. Burden on the L. T can terminate
c. Use becomes illegal after the lease is signed
1. Burden on the L. T can terminate
2.  [Rd.] T may terminate the lease is use becomes illegal AND no other use is permitted OR unreasonable burden for T to alter use
d. Doctrine of Commercial Frustration: government action frustrates the use even if it doesn’t make it illegal. 
1. T can terminate. Burden on L if…
a. L must have known of tenant’s intended use
b. Value of the lease is nearly or totally destroyed by the frustrating event
c. Cause of frustration must not have been reasonably foreseeable at time lease was created

VII. Warranties  Affecting nature/quality of premises
a. CL: T responsible for inspecting property and determining suitability
b. Implied Warranty of Habitability (IWOH)  residential leases ONLY
a. “habitable” =  local housing code or reasonably suited for living/human residence 
b. Remedies  includes one or more of:
1. Terminate  tenant must move out to terminate
2. Repair + Deduct  after notice to L and L’s failure to repair
3. Reduced rent  based on how much less habitable home is
4. Damages  pay full rent but sue for damages
c. Courts are split on whether to allow IWOH to be waived by K
d. NOTE: Loud noise is NOT a violation of IWOH 
e. CL: NO; Modern: YES
c. Implied Warranty of Fitness For A Particular Purpose (IWOFPP)     
a. Applies to
1. Commercial leases IF  the tenant’s commercial use is for a particular purpose (only some JX’s)
2. Residential leases IF Short term AND Furnished
b. Tenants may sue in the case of fraud or latent defects by asserting a breach of IWOFPP
c. CL: NO
d. Implied Warranty of Suitability (IWOS)
a. Implied warranty that premises is suitable for T’s intended commercial purpose (can make same arg under IWOFPP)
1. Extends IWOH to commercial leases 
b. CL: No; Number of states have declined to follow
e. Implied Covenant of Quiet Enjoyment (ICOQE)
a. RULE: Landlord promises that neither 
1. He nor, 
2. Anyone claiming through him nor,
3. Any 3rd person having superior title will disturb the tenant’s use and enjoyment of the premises.
b. IF breached, Only T may terminate, NOT landlord
1. In order to terminate, landlord must have breached by: Actual eviction OR Constructive Eviction: Failure of landlord to do something
2. So NOT subject to the Rule of Independent Covenants
c. ICOQE cannot be waived.
d. Applies to residential and commercial leases
f. Rule of Independent Covenants (ROIC) says all promises are contractual – tenant can only sue for damages but NOT terminate if the landlord breaches.  
a. Exception: T can terminate for breach of ICOQE 
b. Doctrine of Constructive Eviction  applies to breach of ANY obligation
1. applies to ALL leases, independent of IWOH
2. Elements
a. Duty  landlord must wrongfully perform or fail to perform some express or implied duty (not limited to landlord/tenant duty)
b. Substantial Interference  Landlord’s act or inaction must substantially interfere with tenant’s use
c. Notice and Opportunity to Cure  Tenant must give landlord notice and opportunity to cure
d. Failure To Remedy and Vacate Within a Reasonable Time  If L fails to perform, T must vacate within a reasonable time.
3. not limited to the quality of the premises  (Ex. landlord molests tenants daughter)
c. **NOTE  ON EXAM, FIRST FIND THE DUTY BASED ON ONE OF THE WARRANTIES AND THEN USE CONSTRUCTIVE EVICTION AS A REMEDY**
1. Besides from constructive eviction, contractual remedies are also available.
g. Terminating a Lease By Using Illegality Theory not warranty per se
a. Theory which a tenant may use to void a lease, Rule: If a lease violates a statute, T may use illegality as a defense against enforcement of the lease.
1. Requires a statute. (semi-rare)

VIII. Retaliatory Eviction: L cannot evict T cuz he is a whistleblower (complains to authorities for violation of housing code or one of the warranties)
a. The L must present a commercially legitimate reason for evicting
b. Does NOT apply to Commercial Tenants/Leases or unions
c. Remedies: Some courts allow wrongfully evicted T to vacate and sue for damages

IX.  TRANSFER of a Lease: Assignment v. Subinfeudation
a. How to Tell Whether Sublease or Assignment?
a. English Rule  Majority (CL): if T1 holds reversion (any rights, including 1 day)= SUBLEASE; if T1 transfer entire balance of term = ASSIGNMENT
1. Rd. RULE
b. Arkansas/Modern/Minority: Look to the intention of the parties
b. Assignment: if entire balance of the term (ENTIRE tenancy) was transferred
a. Overview: T2 owes rent directly to L and T2 owns of the L
1. If T2 mistakenly believes it is sublease and pays T1, T2 still owe L 
b. L and T2 are in Privity of Estate 
c. L and T1 are in Privity of K (unless a release)
d. T1 and T2 are in NEITHER 
1. Privity of Estate: “RUNS WITH THE LAND”
2. Privity of K: K between the two parties
c. Subinfeudation: when T1 transfers LESS THAN HIS ENTIRE tenancy; AKA a sublease
a. Overview: T2 owes rent directly to T1 who holds of L
b. L and T1 are in BOTH Privity of Estate (bc T1 holds of L) and Privity of K (lease btw them)
c. T1 and S are in BOTH Privity of Estate and Privity of K for same reasons
d. L and S are in NEITHER 
1. So L cannot sue S unless Third Party Beneficiary Doctrine: If S makes a promise to T1 that is intended to benefit L, then L can enforce the promise directly
e. Terminates when lease terminates  can only transfer what you have
f. If at ANY point in time, T1 does something to lose his right to possession  T2 loses his right to possession
d. How to Clear T1:
a. Release: getting L’s consent that T1 is no longer liable to L for any obligation 
b. Assumption: when 3rd party agrees to take on obligations of another party to a K he was not origin involved in 
1. without release by L, T1 can still be held liable
c. Novation: make a new lease  have T2 and L enter into new lease

X. Prohibition on Lease Assignments and Subleases       
a. Prohibition can be either explicit or implied
a. Explicit: the lease expressly prohibits T from subletting or assigning
b. Implied: prohibition based on the intent of the L
b. construed strictly against L
c. can landlord arbitrarily withhold his permission?
a. Majority: Yes
b. Minority: Yes but must be in GF (commercially reasonable justification) 
d. ASSUME landlord consents to allowing an assignment or sublease  does he waive all future objections to future assignments or subleases?
a. Majority (Dumpor’s Case): YES if assignment, NO if sublease
b. Minority 1: Eliminate Dumpor’s Case NO
c. Minority 2: Expand Dumpor’s Case YES to both sublease OR assignment
e. IF landlord wrongfully refuses permission, T is ONLY entitled to damages  NO termination ( Rule of Independent Covenants)
a. UNLESS show breach of IWOH through Constructive Eviction

XI. How a Lease Ends  LEASEHOLD TERMINATED
a. Proper Termination of Lease:  no problem; the lease terminates
b. Improper Termination of Lease
a. L Improperly Terminates Lease:
1. T can sue for possession or damages
b. Tenant Improperly Terminates Lease: (T is Holdoverer OR Walks)
1. Stops paying rent and stays on prop w/ still good lease
a. COPY TYLER’s section here on CL
2. Holdover Tenant: Tenant stops paying rent but stays on the land 
a. L can elect to treat as trespasser and evict OR 
b. treat periodic tenant and ask for rent
i. within a reasonable time 
ii. implicitly through L’s actions OR explicitly by sending notice/filing suit to evict 
iii. Can’t change position after choose it
3. Abandonment: Tenant walks the lease
a.  (1) Accept Surrender: K rescinded, L takes non freehold estate back, L could sue for damages as a matter of K law for breach of the lease 
i. It is ASSUMED that landlord will mitigate 
b.  (2) Refuse Surrender and Collect the Rent (Majority): empty property AND have to sue each time rent is due
i. L has NO obligation to mitigate
ii. T can come back whenever 
c.  (3) Refuse Surrender and Relet the Premises    
i. Consists of mitigating and suing over time
1. Can ONLY collect when rent comes due
ii. This option may violate quiet enjoyment and allow T to terminate legally but solve this by reletting on behalf of the old tenant  as his agent
d. Mitigation Required?
i. CL/ MAJORITY: L does NOT have to mitigate
ii. Minority: (Sommer Rule): L must mitigate; eliminates option 2
1. Mitigation CANNOT be waived
2. What if landlord fails to reasonably mitigate?
a. Majority w/in Minority: L can only collect from old tenant, Damages = rent less FRV
b. Minority W/in Minority:  lease is terminated and L can collect NOTHING 

I. SERVITUDES: the right to use the land of another or limit its use 
a. Three Types
i. Easements:
ii. Real Covenants
1. Contractual covenants/interests in land even though they are part of property law (very technical)
iii. Equitable Servitudes
1. Equitable interest
2. When legal rules fail (are too harsh), real covenants are governed by equitable rules
1.  EASEMENTS
I. General:
a. A right to use someone else’s property in a specified way
b. Lasts forever
c. Legal interests in land; property law interest (NOT a possessory interest)
d. Not promises, usually done by grant
II. Two Types
a. Appurtenant Easement: benefits a piece of land (dominant and servient estate)
b. Easement in Gross: benefits a specific person or entity (NOT a piece of prop)
III. Two Classes of Easements
a. Affirmative Easements: a right to use land in a certain way
b. Negative Easements: a prohibition to use land in a certain way; cannot be created by prescription
i. Four types at CL:
1. For light
2. For air
3. For subjacent (below) or lateral (above) support
4. For the flow of an artificial stream
ii. Additional Modern Negative Easements (NOT CL)
1. Conservation Easements:  I will not develop this property
2. View Easements: I will not obstruct your view
iii. RULE: Only affirmative easements can be granted by Prescription
1. Exception:  Doctrine of Ancient Lights: One who receives undisturbed sunlight to their windows for 20 years acquires a negative easement against the adjacent landowner which precludes them from blocking the sunlight
IV. Creation of Easements
a. By Grant: By deed; Owner of servient estate grants the interest to the now dominant estate owner
b. By Reservation: Where land is sold subject to a reserve easement Dominant estate reserves easement/right into servient estate
c. By Reservation in a Stranger (Minority): Old owner passes a servient estate to a new owner, but reserves an easement to a third party (VOID at CL and Majority)
d. By Implication: when transferor sells one property and keeps another and there is no document for the easement. 3 Requirements:
i. Separation of Title AFTER the existence of the use
ii. Apparent: A careful inspection by a person familiar with the subject would have discovered the use/easement. The use that gives rise to the easement should is apparent/ plainly visible 
iii. Necessary: The easement is reasonably necessary or convenient to the beneficial enjoyment of the property
e. By Necessity: 3 Require:
i. Common Source of Title: both properties must have been owned at some time by the same party
ii. The common source of title MUST have created the problem
iii. At the time the problem was created, the servient estate must have had access 
1. ALWAYS a right of access easement
f. By Prescription: 4 types; Only affirmative easements (Exception:  Doctrine of Ancient Lights)  there become a time when a person with possessory rights can no longer interfere with the use
i. Law of Custom: The public could acquire a right of use if 3 conditions were met:
1. The use had continued from time immemorial (beats SOL), without interruption (continuous) and as a right (hostile)
2. The use was certain as to place and persons
3. The use was reasonable as to subject matter
ii. prescription
4. Lost Grant Theory: law assumes that at one point in time there was a grant (easement) and now it is lost; Presupposes permission
5. Adverse Possession Theory: created a doctrine that parallels AP but for easements, BUT presupposes hostility (NO permission)
a. Use must be exactly the same throughout the entire period 
b. FOR PUBLIC?:
i. Majority: YES. IF for a right of way or access easement and if meet AP: 
1. Exclusivity is NOT needed
2. Hostility (lack of perm) presumed
ii. Minority: NO.  only by groups or entities
iii. Doctrine of Implied Dedication: Applied IF find convincing evidence that owner intended to appropriate land to public use
iv. Doctrine of Public Trust: 
6. OLD: Until recently, only applied to government owned land adjacent to waterways (i.e. mostly beaches), where access is necc for public enjoyment
7. Modern Twist: However this was extended in Matthews v. Bay Head to encompass land owned by a private organization

V. Scope of Easements    
a. Secondary Easements: Good IF NECESSARY AND PROPER to the primary easement 
i. Does NOT allow for any change in use of the primary easement
b. Use Appurtenant Easement to Benefit Property Other Than Dominant Estate       
i. CL: doing so destroys easement
ii. Modern: easement not destroyed; BUT remedies = injunction or damages 
c. Nature of Use Changes: apply a test of reasonableness Look at the expectations and burden 
i. OKAY if “reasonable extension of use” or “within the expectation of parties”
ii. NOT OKAY: If owner suffers damages

VI. Transfer of Easements    
a. Transfer of Appurtenant Easements
i. Assignability: YES transfer with the land
ii. Divisibility: Yes UNLESS inconsistent with the nature of the easement
b. Transfer of Easements in Gross
i. Assignability:
1. CL: NOT assignable (treated as personal)
2. Modern: Commercial: Yes; Non-Commercial/Personal: (not clear). Yes if intent
ii. Divisibility: 
1. Non-commercial and commercial: NO
2. Personal: YES ONLY if passes the: One Stock rule: All of the assignees must agree (unanimously) to the use or how the profit will be exercised or it may not be used at all

VII. Licenses: A right of use but NOT an easement; NOT a property interest BUT a  promise 
a. It is generally revocable at will by the licensor, except:
i. Irrevocable (Executed) License: a license coupled with an interest 
1. Must have permission
2. Rely on permission 
3. Makes significant expenditures
4. Licensor benefits on these expenditures
b. NON-TRANSFERRABLE cuz it is personal
c. Not a license if: via a deed OR  says “his heirs and assigns forever” cuz not personal

REAL COVENANTS (RC) AND EQUITTABLE SERVITUDES (ES)
I. Types of Relief ( look at these 1st)
a. Law of Real Covenants: Enforced at law OR equity (Courts of Law)
i. Can request damages OR injunction (must get damages here)
b. Equitable Servitudes: Only enforceable in equity (Courts of equity)
i. Can ONLY request injunction (go here for inj cuz ES easier to meet)
II. Why RC and ES are Necessary:
a. when no privity of K
b. To enforce covenants: a promise to do something or refrain from doing something  Easements CANNOT be created to get someone to do something affirmatively and there are only have a few negative easements.

I. REAL COVENANTS (RC): a contractual promise to do something or refrain from doing something
i. Easement: gives you right to do something, but not forced
b. Require:
i. Must have consideration (or be given under seal) 
1. may NEVER be implied.
ii. Must meet SOF
c. For Damages Purposes
i. A burden runs: whether promisor’s successor in interest is bound to promise
ii. A benefit runs: whether promisee’s successor in interest can enforce promise
II. BURDEN RUNS with land if 4 conditions met: Intention, Privity, T&C, and Notice
a. Intention: Parties intended that promisor’s successors be bound w/ land
i. Magic language “heirs and assigns”
ii. If language is unclear, look to intention based on all facts and circumstances
iii. Exception  Spencer’s Case:  if the promise concerns a thing that is NOT in being at the time the promise is made, the burden WILL NOT run unless the promisor’s assigns are expressly mentioned (Minority)
1. Majority: Abolished Spencer’s Case 
b. Privity: Need both horizontal AND vertical privity
i. Horizontal: Relationship between 2 original contracting parties (original promissor and promissee) at the moment the promise was made; legal int.
1. English Rule: only exists in a landlord/tenant context
a. No US state uses this currently
2. Massachusetts Rule: Mutual Relationship Rule
a. Exists if at the time the promise was made BOTH parties held LEGAL interests in SAME single parcel of land
b. Ex.: L/T Rela; FSA and an easement; LE and a Reversion, FSA and TIC; “Real Covenant Coupled With An Easement” an easement and a promise relating to easement
3. Successive Relationship Rule  Majority
a. Mutual Relationship rule is met OR
b. RC is given in connection with a deed 
4. Minority: NO Horizontal Privity is Required!
ii. Vertical: Relationship between promisor and his successor in interest
1. Promisor’s successor must succeed to an identical interest/estate (BURDEN ONLY)
a. = quality of the estate, not the actual geography
2. Transactions must all be voluntary (inheritance, purchase, color of title, or gift)
a. So Adv Poss will generally not work here UNLESS under color of title
c. Touch and Concern: (In general it means “relates to”)
i. Majority: MUST T&C burdened AND benefitted land
ii. Minority: ONLY need T&C burdened land
iii. 6 Special T&C Rules (Apply for BOTH RC and ES)
1. Negative Covenants: Promise not to do something (most easements are affirmative); negative covenants almost always meets T&C
a. Covenant NOT to do some physical act on a burdened property TnCs the burdened property.
b. A covenant not to compete in a particular line of business on the burdened property is generally held to TnC that property if reasonable in duration and scope
c. A covenant not to compete also T&C benefited if bus is operated there
2. Affirmative Covenants  Promise to do something.
a. Majority: Affirmative covenants CAN TnC the land.
b. Minority #2 (Restatement): TnC NOT necessary.
c. Minority (English Rule):  Affirmative covenants DO NOT TnC the land, only negative covenants TnC the land.
i. Now has a list of many exceptions.
d. Promise to pay money will TnC the land if it benefits the promisor by enhancing the value of his property, this burden will ALWAYS run with the burdened land.
e. Performance of an act off of the burdened land that does not benefit the burdened land, does NOT TnC the burdened land.
d. Notice:      
i. Successor to promisor is not bound to burden unless he had either actual or constructive notice of covenant before buying land
1. Recording ALWAYS = constructive notice 
e. If the above conditions are met, and the burden runs, then can the promisor still be liable after he had transferred the land?
i. NO If the promise is to perform an act
ii. Yes If the promise is to pay money, promisor may still be liable IF the parties (original promisor and promise) so intended
III. BENEFIT RUNS with land if 3 conditions met: Intention, T&C, and VP (NO Notice)
a. Intention: Parties must intend for benefit to run
b. Touch and Concern: Benefit must T&C the benefitted land
c. Privity: Vertical ONLY  Between the promisee and her successors
i. Require: Transactions MUST all be voluntary 
1. Identical estate does NOT apply
d. (NO NOTICE REQUIREMENT)

HOW to Approach Servitudes
I. On Exam: 
a. 1st: do classic rule structure (RC, easement, then ES)
b. 2nd: explain how modern trends would change things (reasonableness require)
c. 3rd: AND new T&C views (R.3d)
II.  3 Approaches 
a. Keep Easements then RC and ES separate (majority/CL)
b. Modern Trend: Integrate RC and ES together w/ Reasonableness Standard
i. So do Easement normal and then reasonableness
ii. Changes Several Rules:
1. Eliminate Privity, T&C, Notice, Intention req
a. They just become factors
iii. Reasonableness standard: Courts enforce covenants if they are reasonable (AKA Davidson/ NJ Approach) (small minority)
1. Analyze reasonableness at 2 times:
a. When covenant is created
i. If reasonable  enforced at law
b. Now
i. If still reasonable  injunction and damages.
ii. If no longer reasonable  damages only, no injunction.
2. Factors: Intention, PP, explicit writing, reasonableness, notic, 
c. R.3d Approach: merge the law of all - RC and ES and Easements – w/ Reasonable Standard (small minority) 
i. This opens a Pandora’s box. No crt has accepted this yet


EQUITABLE SERVITUDES (ES)
I. General:  Equitable interest in land; used when legal rules fail and fairness requires a remedy, courts turn to equitable remedies like injunction
a. May be implied or formed through writing
II. Requirements:  only need T&C, Notice and Intention
a. Privity: None required
b. Notice – same as RC
c. Intention: Is required and can be inferred (Ie. “get out and look around”) 
d. Touch and Concern (most important factor) – same as RC
III. Implied ES (RC can never be implied); No writing reqd
a. 3 Requirements:
i. Developer has Uniform development scheme
1. May be seen through facts and circumstances
2. Ex: only residential property in area
ii. Purchasers may be expected to rely on uniform scheme
iii. Buyer (of a given plot) has notice of given scheme
1. Notice may be constructive – “get out and look around”

EASEMENTS, EQUITABLE SERVITUDES AND REAL COVENANTS

	
	Easements
	Real Covenants
	Equitable Servitudes

	Creation
	Grant, reservation, reservation in a stranger, implication [necessity], prescription
	Promise in writing
	Promise in writing or implied (subject to S/F)

	Horizontal Privity?
	No
	Yes – Burden; 
No – Benefit
	No

	Vertical Privity?
	No
	Yes*
	No

	Notice?
	No (except for “apparent” in implication)
	Yes – Burden; 
No – Benefit
	Yes – Burden; 
No – Benefit

	Touch and concern?
	No
	Yes. Benefit: only benefitted; 
Burden: (Majority) – both; (Minority) – burdened
	Yes. Benefit: only benefitted; 
Burden: (Majority) – both; (Minority) – burdened

	Servitudes in gross assignable?
	Commercial: Yes;  Personal: Maybe (look at intention)
	Yes.
	Yes



*NOTE  vertical privity is ONLY required for real covenants; both easements and equitable servitudes can have the burden/benefit pass by adverse possession.*

TERMINATION OF SERVITUDES
I. Legal Defenses: Ways to terminate an Easement, RC or ES (apply to both legal and equity)
a. Merger: If same person owns the same kind of estate in both dominant and servient lands and both interests are possessory, servitude is destroyed.
b. Abandonment: Proof of “clear and convincing” intent to abandon
c. Adverse Possession: Must meet All 5 A/P reqs ( A C H E – O N) and SOL
i. Must be an existing right of way before statutory period will begin to run to meet hostility
d. OTHER
i. Imminent Domain: gov takes land for public purposes compensating the owner for the FMV of the land. 
1. Govt is not bound by servitude, but may need to compensate:
a. Easement: Must compensate because it is a prop interest
b. RC and ES  Mixed:
i. Majority: Yes, compensate cuz it is a prop interest.
ii. Minority: No, they are K rights not prop rights.

II. Equitable Defenses: For equitable enforcement (not to terminate) for ONLY ES, expect changed conditions which can be used for RC
a. Estoppel: If benefitted party acts so as to lead a reasonable person to believe that the servitude has been abandoned AND the person subject to the servitude acts in reliance on that action
b. Relative Hardship: If enforcing the servitude will cause great hardship to the burdened party but give only small benefit to the benefitted party, courts will not enforce.
c. Changed Conditions: Character of neighborhood has changed so much that enforcement of the covenant won’t really benefit the benefitted party.

I. AMENDMENT OF SERVITUDES 
a. Make it less restrictive: EVERY benefitted party must agree to the change, and amendment must apply UNIFORMLY across all benefitted parties.
b. Make more restrictive: Unclear what happens 


ASSURING GOOD TITLE
I. PROCESS
a. First see who wins at CL (usually this person is winner)
b. Then see if recording act comes into play
c. Then check if state has a marketing title act
II. CL Rules
a.  “First in time is first in right” (CL Rule #1)
i. Exception: If the first interest to A is equitable and the second interest to B is legal, and if B is a bona fide purchaser, then B’s legal interest prevails over A and will beat A’s prior equitable interest
b. Doctrine of After Acquired Title/Estoppel by Deed: (CL Rule #2): When a grantor purports to transfer an estate in land which he does not own, and later acquires title to that estate, the title passes automatically to his grantee.
i. Exception: CL: does not apply to quitclaim deeds; Modern Law: looks to the intention of the parties; but still usually apply this doctrine
c. Quitclaim Deed Title Clear:       

III. 3 Ways Buyer can protect himself under CL  (Apply these ways to assure title first, then apply recording act protections presented below.)
a. Title Search: 
b. Title Insurance: 
c. Title Warranty: Covenant from the seller that says you are getting something good; can sue seller for breach of warranty if it is not satisfied. 3 Types of Deeds: 
i. Quitclaim Deed: Seller gives no warranty – sold as is. (big risk)
ii. Special Warranty Deed: Seller warrants she has done nothing to impair the title herself (but she does not know about/warrant for others)
1. It is a warranty against defects that arose during seller’s tenure
iii. General Warranty Deed: Seller warrants she has good title and that no one has done anything to mess it up (ever). There are 6 GW Deed covenants shown below. 
IV. 6 General Warranty Deed Covenants
a. Present Covenants: breached (if at all) if representation was incorrect at the time of conveyance
i. Seisin: Seller is seized of what he is conveying 
1. Has SOL
ii. Power to Convey: power to transfer 
iii. Against Encumbrances: Breached if, the property is subject to an encumbrance (int in 3P) not mentioned in deed 
1. Buyer must FIRST lose his lawsuit against his actual claimant for breach to occur (CL Rule); only then does SOL tun
2. Exception: 
a. Open and Obvious Encumbrances (Minority): seller is not liable for “open, visible and notorious encumbrances”  Must be “physically palpable” and “visibly permanent”
i. Applies ONLY to big things like railroads, power lines and public highways (a spring is too small)
b. Majority: Does NOT follow
b. Future Covenant: breached (if at all) after the moment of conveyance
i. Quiet Enjoyment: Warranty that grantee will not be ousted by superior title at any time in the future
1. Buyer must FIRST lose his lawsuit against his actual claimant for breach to occur (CL Rule); only then does SOL tun
ii. Warranty: Same thing as quiet enjoyment.
iii. Further Assurances: Promise to execute any documents necessary to perfect grantee’s title. 
c. Remedies for Breach of General Warranty Deed Covenants
i. Remedy for Further Assurances  Injunctive relief because the seller must sign a document (specific performance)
ii. Remedy for all other covenants  Damages preferred
1. Majority: damages are limited to the purchase price
d. Do the benefits/burdens of these covenants run with the land?
i. Present covenants  Benefits DO NOT run with the land.
ii. Future covenants  Benefits DO run with the land provided there exists Privity of Estate 
1. Implication: seller is on the hook forever for future covenants bc the SOL does not begin to run until the buyer loses to the claimant later on (Exception: unless language says “doesn’t run w/ the land” 

RECORDING ACTS
I. 3 Approaches 
a. Race Statute: First to record wins.  
b. Notice Statute: Subsequent purchaser (B) prevails, if he: 
i. Records (at some time), AND
ii. Is a bona fide purchaser 
1. No notice of earlier deed
2. Good record title
c. Race-Notice Statute: Subsequent purchaser wins ONLY IF:
i. He records first, AND
ii. A bona fide purchaser
II. Bona Fide Purchaser    
a. Must have: No Notice of prior purchase; (knew or should have known)
i. Doctrine of Muniments of Title (Majority): Where a recorded document refers to another document, the buyer is deemed to have notice of that other document
1. Minority 1: doctrine only applies if the cross referenced document is ALSO recorded, and the document in which it is cross referenced tells us where it is
2. Minority 2: abolished it completely
ii. Grantor-Grantee Index
1. Look at grantee index back to source of title
2. Do grantOR search fORward
iii. Does a mis-indexed deed give constructive notice?
1. Majority: YES (burden on subsequent purchaser)
2. Minority: NO (burden on initial buyer/grantee)
a. L&E: prefers this bc grantee is the least cost avoider
iv. Buyer MUST perform due diligence. (Ex: go to land and look at it)
b. Must have: Good Record Title: show record title is clean
i. Grantor MUST have recorded properly when he was a grantee
ii. Can you be a BFP of a quitclaim deed?
1. Majority:  purchaser on a quitclaim deed CAN be a BFP
2. Minority:  purchaser on a quitclaim deed CANNOT be a BFP

III. Marketable Title Acts: exception to the Recording Act 
a. Look for the “most recent conveyance on the property that is older than a specified number of years” (usually 30 years)  Root of Title  Any rights before root of title will be extinguished
b. Process:
i. Go back in the grantee index for the specified number of years (Ex. 30)
ii. Continue going back until you find the first conveyance 
iii. Then go forward in the grantor index from there
c. Problem: Easy to make forged or fraudulent deeds valid
d. Solutions: (in some states)
i. Person does periodic Notice of Claim to protect land
ii. Exclude “wild deeds” (: deeds that do not appear in the chain of title)
iii. Cannot take land from someone who is in current possession of land Make the title searcher go visit the property and see the true owner
IV. Land Registration System:  Torrens System: prepare a registration certificate for each piece of land and this is conclusive of ownership of the land
a. Process:
i. You must file an action in court that is (similar to against encumbrances)
ii. Then publish and advertise in 2 papers in your jdx
b. Trumps CL and Marketable Title Acts
c. Problems: Expensive: (must file suit); does not protect against all claims: (have to go back and do the full title search anyways)
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