
1. Possession:
a. First possession
i. Possession = protectable interest (Pierson)
ii. Prior possession = prop rts over everyone EXCEPT actual owner
1. Rts of actual owner can be transferred to another
b. Possession of land – real property
i. law protects a peaceable possession against all except him who has the actual right to the possession and no other can rightfully disturb or intrude upon it (Tapscott)
1. peaceable = on land living like owner would, does not refer to how you got land
ii. does not necc req title, just peaceable possession (Tapscott)
c. Property interests
i. The Right to Use One’s Property; Exclude Others; Transfer/Assign; Responsibility for Injury by Property:
2. Statutes for limitations
a. Actions for ejectment: actions to get back land (vary in time requirements)
i. Accrue: moment statute goes into effect, “starts running”/first bring a cause of action
ii. Statute of limitation: length of time from accrue date to expiration date/COA can no longer be brought
iii. Run: once of the cause of action accrues
b. Commonly parts of it are not actually in statute but developed by courts

ADVERSE POSSESSION
I. Adverse Possession: Get property after: sitting on it (cuz vacant), meeting all require and time limit for owner to claim it passed (met require and stat lim run)
a. Results of AP
i. Converts possession to ownership
ii. Holds land as first possessor: better title than anyone else (moves to the front of the line)
1. Note: Adverse claimant only takes as good of an estate as that of the person against whom he adversely possesses
iii. Ability to sue others in ejectment
c. Purposes of AP doctrine
i. Resolve issues of title
ii. Owner: Punish true owner for sitting on rights for too long
iii. Protects owner’s rights before the statute has run
iv. Possessor: Reward possessor for using land in a socially beneficial way (PP)
1. Promote the use of the land (favors possessor)
d. Hurdles to AP
i. If true owner has disability at time of accrue than statutory period extended 
ii. State or municipality lands are NOT available for AP
e. Legality is irrelevant–land originally taken illegally, but doesn’t negate rts
f. Jarvis v Gillipsie (town of Waterville parcel) - FULL OWNERSHIP CAN BE INVOLUNTARY TRANSFERRED via AP
g. Book: Adv poss normally said to begin when claim of rights occur (so when O gains reverter or right of re-entry and doesn’t move in, adv poss accures)
i. Minority says right of re-entry does not start till grantor asserts that right (with reasonably dealy of course ha)

3. 5 Criteria for Adverse Possession: Possession must be (MEMORIZE THIS) - statutory pd does not run until these 5 are met: (Jarvis v Gillipsie)
a. Actual
i. Actual Possession Test: “activities consistent w/ how a reasonable owner would use it, based on character of the land”
1. Improvements not 100% necc
2. Actual poss require. are in the case law of each state
3. Must actually be in possess (i.e. trespass is not enough), but farming/living is enough
b. Open and Notorious
i. Ensures owner is aware/should be aware that someone is using their property (owner’s repsons.) – hold it not in secret
1. P does not necc have to know about it, but if P took reasonable care he should have known
ii. Possession must give us “reasonable notice”
iii. Can also be met by actual notice – owner knows I’m there– ALWAYS enough (even if possession is secretive)
1. Cool if he finds out or someone else tells him
iv. HYPO: you own a house you’re not currently using, I begin living there w/o your permission – I go in and out, I turn the lights on, etc = my possession is open. 
1. If I sneak in and out, I don’t tell the post office it’s my address = possession is not open.
v. When a fee simple determinable is violated (cuz tought to tell)
1. To satisfy open and notorious you must inform the holder of the possibility of reverter that you intend to hold the property adversely
c. Exclusive
i. Behave like exclusive possessor would behave
1. Ex. Invite people over, renting it, fight people who enter land w/ no permission
2. Ex. of not exclusive: true owner on land, someone else adv poss w/ u cannot happen
d. Continuous
i. Be in possession for the entire statutory period (can be breaks but nothing substantial)
1. Must concur with what land is used for – determined by nature of land
a. Ex. Seasonal - use land during grazing times, etc.
2. Can use privity: when subsequent poss enters w/ permission (and mutual consent) of prior poss – can also be as an heir (i.e. you aggregate your years together)
3. Medonca v Cities Service Oil Co: true owner built a fence and left 24 ft on P’s side – for 15 yrs P used 24 ft like his own … true owner took down fence and used 24 ft space for 3 weeks as storage, owner built fence again in the wrong place, P used 24 ft for another 15 yrs … owner then brought suit, SOL is 20 yrs … true owner wins because AP not continuous so clock reset to 0 after 3 weeks possession by true owner
e. Hostile 
i. Intent to claim land as own (No ill-will needed)
ii. (Some states like CA require you pay taxes on prop)
iii. Majority Rule: Objective RULE 
1.  “ The Connecticut Rule”: hostility met if obj adv - the adverse owner acts in the way that would differ from owners – objectively violating owner’s legal rights
a. So permission (explicit/implicit) doesn’t work here
i. Ambiguity: silence could be implicit permission – just not saying anything or could be against wishes
b. mistaken boundary lines (Mannillo v Gorski – steps encroached 15 inches) – mistake does not negate AP claim because encroachment is hostile by its existence
2. IN ADDITION TO meeting objective rule – adverse possessor must prove poss’ appropriate state of mind – subjective rule
iv. Minority Opinions:  - Subjective Rules (not always required) – in addition to obj rule; Action must not only be inconsistent with the owner but must also have the right state of mind
1. Maine Rule: Adv poss must know that he is violating the rights of another/ wronging another; BE MEAN
a. Be objectively hostile and know that you are doing that
2. Iowa Rule: you cannot know you are doing wrong/violating rights of another; BE NICE
a. i.e. mistake in good faith
b. Exact opposite of Maine Rule
c. Matter of PP
d. (Carpenter – adj land expanded backyard – ct said Carpenter knew her lot did not include the cornfield and knew someone else had title to it so no AP)
iv. SPECIAL CIRCUMSTANCES where possession ≠ hostility  repudiation req in tenant/landlord sits
1. Tenant & landlord: 
a. if tenant stays over past lease, hostility does not ensue until landlord repudiates rightful possession of tenant/tenant makes known he wants to adv possess (treats him as trespasser)
2. LE & remainderman:
a. possession by a life tenant is not hostile toward the remainderman even if he believes he has a fee simple and remainderman has no interest because he has rt to land during his life
b. HOWEVER, if a life tenant repudiates life interest than the remainderman becomes immediate possessor and if life tenant continues to occupy he can gain AP against remainderman
3. Can only sue for ejectment if you own prop. 
a. So if remainderman is watching his prop going away cuz of adv poss and life estate guy is doing nothing about it…
i. Remainder cannot do anything about it cuz doesn’t have current prop rights 
ii. Q: Can’t remainderman sue cuz has future rights in land and this would be detri. to his future rights? No
4. Innocent improver doctrine: a rule in equity (not law)
a. Rule: If A substantially improved O’s land, O should pay for improvements OR have owner sell fair value of the land less the improvements
i. Equitable relief to prevents unjust enrichment
b. Requirements: 
i. must clean hands to win
1. So can’t win under Maine Rule cuz no clean hands
ii. have to have lost AP claim (try law before equity)
Random Vocab
1. Claim of Right v. Color of Title: both refer to the hostility requirement
a. Claim of right: behave objectively inconsistent with the owners rights as if it is yours
b. Color of Title: Exists when there is a defective title transferred to the claimant
i. Substitute for claim of right element in A
ii. better than possession: Color of title will beat poss
iii. Benefits
1. establishes hostility automatically
2. shortens statutory pd in SOME states
3. Constructive possession if the defective title covers area larger than area actually possessed upon completion of the statutory pd you gain possession of all the land (not just what u adv poss)
a. if color of title is less than area, claiming extra area by claim of rt or color of title … depends on facts have to decide if deed was mistaken or if “mistake” was actual intention
b. EXCEPTION TO CONSTRUCTIVE POSSESSION if owner is still on part of the property that A has color of title to.
i. A would get the part he was actually possessing, and O would get the part he was actually possessing
2. Quitclaim Deed: Grantor in essence gives real property (or interest in real prop) to grantee and “quits” his interest in it
a. Probs: No warranty for Grantee that Grantor actually owned prop
i. “you get whatever I have”
3. Trusts: legal entity that separates the admin / mngt burdens of owner. from the benefits (equitable in) of owner.
a. T has legal title and the beneficiaries have equitable title
b. Trust allows T to sell prop and the profits are divided into 2 chunks
i. the corpus (principal amount/originally was the land)
ii. the income (investments) 
c. when trust terminates corpus is distributed
i. Trustee: has legal title, power to alienate
1. Can alienate here and not in simple fee cuz this is more a bus transaction
ii. Holder of estate has equitable life estate: 

1. Tacking: Rule: A can transfer his time to B with his rights if they are in privity
a. Privity: voluntary or permissive transfer
i. Transfer by will or intestacy is considered in privity
ii. Always privity between adverse possessor
iii. With regard to owners, look to when transfers were made with respect to adverse possessors entry on the land
1. If divisibility of land occurs after AP enter = privity applies to LE and remainder AND AP statutory clock runs by tacking (no reset of stat clock when Remainder takes over prop) 
2. If divisibility occurs before AP enters = no privity between LE and remainder AND statutory clock starts over when LE dies
b. B must ALSO meet all five requirements
c. Applies on both owner and possessor side

2. Tolling: means the clock is stopped (not reset) on statutory pd or not started
a. Generally provided by statute
b. usually applies to person who 1st is entitled to bring cause of action
c. Disabilities = tolled statute  if have disability at time action accrues/ adverse possessor enters land
i. If at time of entry, record owner has a disability, he either has x yrs after disability is removed OR statutory period of adverse possession, whichever is longer
ii. If disabled person dies, then someone claiming through him is the disabled’s executor and acts on the disabled’s behalf (as though the disability has been removed)
iii. If true owner has no disability at time of AP entry, but dies before SOL and heir is “of disability” tolling does NOT apply to heir
iv. Valid Examples
1. under 18 y/o
2. insane
3. imprisoned
4. Being a member of the US Armed Forces
d. If the owner comes back into possession of the land, the clock resets to zero. The clock does NOT temporarily stop and re-start from the same point

3. Law of WasteCARLA (one midterm essay was on this) so know it
a. Law of Waste: when the present possessor does something that could affect the value of a future interest
i. Common Ex. 
1. Lessee & landlord; 
2. LE holder & Remainderman
a. Ex. present poss mines all of gold – devalues proptherefore future interest holder can sue for damages or injunction (court ordered stop)
b. 2 types of waste:
i. Voluntary: affirmative act by the present interest holder
ii. Permissive: Failure to act where there is a legal duty to act
1. AKA waste by inaction 
a. Ex. life tenant fails to maintain a building
2. (very rarely rewarded)
c. Duty depends on: Duration of poss int; Reasonableness of conduct; Condition of premises at time poss int began
d. When present interest holder makes a change in prop that INCREASE prop value can = Law of Waste too
i. @ CL: ANY major change to a prop is waste
ii. modern cts: look more to economic value
e. Remedies for waste (or threat of waste):
i. Damages: can only be obtained if ALL future interest holders are party to the suit [includes all unborn interest holders as well]
1. This makes it, in many contexts, impossible to obtain damages for waste
ii. Injunction: can sue without joining all future interest holders
iii. Rare: cause poss land to be forfeited; jail
iv. Do 7 on pg. 297
f. Waste occurs cuz each int holder has diff uses that will maximize his own self int (it’s a Bilateral monopoly)
g. Trust (equity) solves all problems of waste cuz trustee holds in FSA
i. Ex. O gives FSA to T in trust for A for life, than to B’s children
1. T holds all of legal title: could sue A; sell for $$
2. B’s kids own equitable remainder 

FREEHOLD ESTATES
1. Freehold Estates: Allows person to give future rights to people (has seisen)
a. Poss Attributes
i. Alienable: owner may transfer the property by sale or gift; can mortgage interest
ii. Devisable: transfer by will
iii. Descendible – passing down through family, pass to owners heirs if no will (pass by operation of law)
b. Non-freehold Estate
i. The person merely has possession
ii. Usually owes money or rent (tenant)
c. Vocab:
i. Words of Purchase
1. Describe person to whom the estate is being granted
2. Ex: “to A,” “to John”
ii. Words of Limitation
1. The kind of estate being granted
2. Ex: “for life,” “and his heirs”
2. Only 5 types (all present int)– cannot make your own type (not allowed to) 
a. Fee Simple Absolute
i. You get prop til the end of time 
ii. Alienable, devisable and descendible
iii. MAGIC LANG (or words of lim): “and his heirs”
b. Fee simple determinable (w/ poss of a reverter)
i. you get x as long as you do Y, if you don’t do Y I get back estate
ii. Alienable, devisable and descendible
iii. Possibility of Reverter: Possibility of property coming back 
1. Automatically changes when event happens 
2. NOT Alienable, UNCLEAR Devisable, IS Descendable
iv. Magic words: “so long as” “during” “while” “until”  language of duration
v. Do it if intend to give prop for so long as needed for intended purpose
vi. (CA has abolished this)
vii. For Adv Poss: SOL begins to run as soon as the condition is violated since the possibility of reverter automatically converts to a fee simple absolute
c. Fee simple on condition subsequent (right of re-entry)
i. you get X but if do Y, I can come and reenter
ii. Alienable, devisable and descendible
iii. right of re-entry:
1. NOT automatic – grantor must exercise right of entry (so Grantor’s choice)
2.  if no action is taken current holder maintains rts
3. NOT Alienable or Devisable, IS Descendable
iv. Magic words: “provided that” “on condition that” or “but if” language of condition
i. do it if want to compel compliance w/ condition of penalty by forfeiture 
ii. For Adv Poss: SOL does not begin to run until the grantor attempts to reenter
1. Right of reentry must be exercised within a reasonable time (50 years considered reasonable)
iii. Mahrenholz v. County Board:
1. If fee simple on condition subsequent, has a right of reentry which is not transferable 
2. If fee simple determinable, has a right of reverter which automatically turns into a fee simple absolute, which is transferable. 
3. Presumption in favor of fee simple on condition subsequent cuz Court does not like automatic forfeiture; Want someone to come in and assert their rights
d. Fee tail  (aka fee simple conditional – used pre 13th century) (Reversion)
i. you get X and it is passed on to your heirs until line becomes extinct, then it reverts back to owner’s heirs – (son first)
ii. Magic words “and the heirs of (his or her) body”
iii. IS Alienable, NOT Devisable, IS Descendable
1. Owner in fee tail can only convey a life interest
iv. Reversion 
1. IS Alienable, Devisable and Descendable
v. 4 kinds
1. fee tail general/male/female
2. fee tail special – to A and the heirs of his body by B (heirs created by a specific relationship)
vi. (Only very few courts still recognize this category)
vii.  (Pros: Keeps land together under single owner/keeps land in family)
e. Life Estates (Reversion)
i. Right to possess for your lifetime
ii. magic lang: “to A for life”
iii. IS Alienable, NOT Devisable, NOT Descendable
iv. Reversion 
1. IS Alienable, Devisable and Descendable
v. Estate per autre vie is one in which O conveys an estate “to A for the life of B” – an estate measured in another’s life
1. Descendible, devisable and alienable until “B” dies then it goes back to O
vi. (LE plus remainder = FSA)
vii. NOTE: Reversion following LE or FT turns into a Remainder if O transferred to 3rd party (in same granting lang)
3. Future Interests: gives the holder the right or the possibility of an estate
a. Grantor keeps the future interest: [KEEP]
i. Reversion: if the interest follows a natural termination
1. Descendible, devisable and alienable
ii. Possibility of Reverter: if it follows a determinable estate 
1. if X happens transferor gets back prop automatically
2. NOT Alienable, UNCLEAR Devisable, IS Descendable (Mahrenholz)
iii. Right of Reentry:  if it follows an estate on condition subsequent
1. has right to invoke right to gain back prop (not auto)
2. NOT Alienable or Devisable, IS Descendable
b. Grantor grants future interest to 3rd party/transferee: [GIVE AWAY]
i. Remainder: if it follows a natural termination
1. Class Technique: remainder if grantor grants present and future interests IN SAME sentence
2. “to A for life and then to B” – B has remainder
3. Can be transferred/not must be transferred
ii. Executory Interest: if it follows a determinable estate or condition subsequent
iii. Reversion: after event reverts back to grantor 
1. If not same sentence then reversion
2. Ex. AB for life. Then to C. C has reversion
1. Remainders 
a. Overview: 
i. Definition: Any future interest limited in favor of a transferee in such a manner that it can become a present interest upon the expiration of ALL prior interests simultaneously created, and cannot divest any interest except an interest left in the transferor
ii. Must Follow a Natural Termination
1. CANNOT have a gap
2. CANNOT divest another transferees interest 
iii. So can ONLY follow  a LE or fee tail 
iv. 2 types: Contingent and vested
b. Contingent Remainder
i. 2 situations when a contingent remainder is created:
1. Remainderman that is unborn or unascertained
2. If there is some condition precedent that must be met before the remainder takes
ii. You can NEVER end a grant in a contingent remainder
1. Always add a Reversion on the end 
a. even if grantor can never get the prop again
iii. Natural termination of an estate is NEVER considered a condition precedent
iv. Condition of survivorship is a contingency
v. Alternative contingent remainder: flip side of contingent remainder, exact same conveyance
1. Ex. To A for life and upon A’s death, if B survives A, then to B and his heirs, but if B does not survive A, then to C and his heirs.
a. LE in A; Contingent remainder in B; [Alternative] Contingent remainder in C; Reversion in O
c. Vested Remainders: 
i. Class gift is vested (not contingent) if 2 conditions met:
1. 1 ascertainable living member of the class
2. No unmet conditions precedent attached to the gift
ii. Vested: you get it not matter what (so NO need for reversion to grantor as int accounted to end of time)
iii. There are 3 Types:
iv. Vested Remainder: (closed) no new members can join the class
1. 3 conditions
a. NOT open: Must know who all the holder’s are
b. Be certain to acquire present interest in some time in future
c. Must be certain to keep permanent interest thus acquired (i.e. Cannot be divested)
2. EX: A to B for life, then to C and his heirs  C has vested remainder
v. Vested Reminder subject to Complete Divestment: 
1. A vested remainder subject to a condition subsequent
a. Condition subsequent:  a condition that you do not have to meet to take, but you can lose the land if you do meet it after you take
b. Condition precedent:  if you have to meet a condition to take possession in the first place
2. Followed by poss of reverter or right of re-entry?
3. Ex: A to B for life, then to C and his heirs, but if liquor is ever sold on the land, the grantor may re-enter and repossess 
vi. Vested Remainder subject to OPEN: given to a class not indiv
1. Class not set – more/new people can join
a. Closed if no new members can join
2. 2 Rules for vesting (both must be met)
a. There is one ascertainable living member of the class 
b. No unmet conditions precedent attached to gift
3. 2 ways to Divide Estate
a. Per Capita: by person
b. Per Stirpes: by right of representation
4. EX: A to B for life, then to C’s kid born alive and heirs
vii. 2 Ways to Close Class:
1. Physiologically
2. Rule of Convenience
3. Use rule where the class would close SOONEST

2. Executory interests: Void pre 1536 but good Today under Statute of Uses
a. NOTE: pre 1536, language of duration will survive, language of CONDITION will be VOID 
b. Follows an unnatural termination (divesting present int)
i. So NOT following LE or fee tail
c. Shifting executory interest: Divests 3rd party
i. RO Rule: No poss of revert/re-entry to 3rd party (only a rev) 
1. cuz not alienable or divisible (still not either today)
ii. Rule against shifting interest: only natural expiring estates (LE or FT) can be followed by a future interest in a 3rd party. 
iii. AKA no condition in a stranger cuz 3rd party/stranger cannot enforce present interest owner 
iv. Ex. Pre 1536: To A and his heirs, but if liquor is ever sold on this land, to B and his heirs --- A fee simple absolute
d. Springing executory interest: Divests grantor
i. RO Rule: No gaps 
ii. Rule against springing interests: any future interest in 3rd party must be capable immediately upon expiration of the preceding estate 
iii. EX: Pre 1536  To A for life, and one year after A’s death to B  violates rule so void grant to B – A life estate, reversion in O

4. Tracing: who holds what at end of the sequence of transactions (Big part of midterm)
a. Rule: Natural termination (i.e. death in previous LE) of proceeding estate can never be a condition precedentso cannot be a contingent remainder
i. Contingent if: unborn or unascertained (unknown); or some condition precedent to taking; Any other remainder is vested

INTERPRETIVE QUESTIONS:
3. Purefoy: 
a. Created 2 rules (only 1st aspect is interpretive; other is upfront rule)
i. (1) If condition can be read to avoid invalidity under the rule against Springing Interest, it should be so read (i.e. make it a remainder if poss.)
1. Note: does not apply to shifting exec int
ii. (2) Cannot end a line with a contingent remaindermust add reversion to the grantor
1. Ex: To A for life then if B has married C to B and his heirs. A = LE, B = conting rem, O = rev
iii. If can make exec int a contingent remainder, do it so the rule of destructibility will apply.

4. Statute of uses: 
a. Rules: look at how things were pre 1536 – if diff than what it would be post, name it like before and then add in shift/spring exec int afterwards (i.e. makes shift/spring exec int VALID)
b. Overall effect: springing /shifting interest now okay but rev and re-entry are still not alienable not alienable or divisible
c. Rule: Shifting if divests 3rd party; Springing if divests grantor
d. Rule: If can be shifting or springing, make it shifting exec interest
e. Invalid Executory Interests: Only springing interests are allowed to come into existence as a result of an event certain to occur; shifting interests COULD NOT
i. To B commencing Jan 1, 2010  This would be a springing executory interest and is valid after 1536.  
ii. To A and his heirs, then to B commencing Jan 1, 2010  B’s interest is a shifting executory interest.  Since the date Jan 1, 2010 is certain to occur, this grant is void since it was NOT permitted pre-1536
1. Title:  FSA in A
2. language of duration will survive, language of CONDITION will be VOID

5. Rule of Issue Construction: when reads “die w/o issue”
a. To A for life, and upon A’s death, to B and his heirs, but if B dies without issue to C and his heirs. (See pg. 103, prob 2.e.)
i. Indef: LE in A; Vested remainder in fee tail in B; Vested remainder in C
4. Definite: LE in A; Vested remainder in B; Shifting executory interest in C
5. IF B has kids: LE in A; Vested remainder in B; C has nothing (nothing changes if kid dies)
b. Indefinite failure of issue construction: if B’s line dies out
i. If someone in fee tail dies w/o issue, land goes to C’s heirs
ii. Not favored today cuz would have to revisit issue every generation
1. Exception: favored if w/o issue immediately follows modern fee tail (see prob 12 on Prob Set #2)
c. Definite failure of issue construction: if B dies w/o issue
i. If B dies, and has issue, the condition ends and B’s heir owns in FSA
ii. Favored TODAY almost 100% of the time
iii. 2 Constructions (if Definite): 
1. Naming is the same: C has shifting exec int in BOTH
2. Substitution construction: B has kids before A dies
a. If B takes, B can never be divested
b. Ex. if B dies w/o issue during A’s lifetime, then to C 
i. Must go to B or C at A’s death 
1. If B doesn’t have kids at A’s death, C gets
2. If B has kids before A dies, C cannot possess it
3. Successive Construction: B has kids ever
a. Ex. if B dies without issue ever, then to C
b. Can go from A-B-C in succession
i. If B does not have kids before A dies, C cannot acquire until B dies w/o kids
d. O conveys Greenacre to A and her heirs but if A dies without issue then to B and his heirs.
i. Definite:  A has a fee simple on condition subsequent; B has a vested remainder
1. If A has issue, interest converts to a fee simple absolute (ever or only upon death?)
ii. Indefinite:  A has a fee tail; B has a vested remainder
1. Keep visiting and if line dies out goes to B
6. Class Closing Rules: Use rule under which the class would close SOONEST
a. Physiologically: when person dies, class closes  only physiological issue is death (Everyone living can still have kids)
i. Only recognizes death to close 
ii. Child in womb = included in class if and when she is born
iii. A rule of LAW
b. Rule of Convenience: class closes whenever any member of the class is entitled to demand possession of his share (judicially constructed)
i. Occurs when all prior interests have terminated, there is no condition subsequent or precedent, and someone is entitled to take
ii. A Rule of CONSTRUCTION: (not a rule of law) so can be overridden by a clear contrary expression of intent by the grantor (Estate of Earle)
iii. Operates automatically: not based on when individual demands, but when he is entitled to demand
iv. EX: O to A for life then to B’s children. At A’s death B and X, B’s child, survive the class closes @ A’s death under the rule of convenience – (X has rt to demand his share, B’s future kids get nothing)

UPFRONT RULES
7. Rule of Destructibility of Conting Rem: 
a. If a contingent remainder does not vest by the time the preceding freehold estate terminates, the contingent remainder is destroyed and the prop is reverted to grantor
b. Makes land much more saleable
c. Another way of restating Purefoy 
d. (imp to know but only FL still holds rule of destructibility) 
e. 3 situations where the rule applies:
f. (1) Natural expiration of prior freehold estate (if cond. still unmet)
i. Where the rule is identical to Purefoy in effect
ii. Prob: O to A for life and upon A’s death to A’s eldest child if he shall attain the age of 21
1. A = LE; A’s eldest child = contingent rem
2. If A dies and son is under age 21
a. Under rule of destruct. A’s eldest child’s conting rem is destroyed as preceding estate is gone so O = FSA
g. (2)Termination by merger of the prior freehold estate
i. Interests will merge when one person owns two or more interests that add up to a single named interest
1. LE in A, reversion in A = FSA in A
2. Ex: To A for life, then to B and his heirs, if B marries C, but if B does not marry C to D and his heirs
a. Title: A life estate, B contingent remainder, D alt contingent remainder, O reversion
b. O conveys/releases reversion to A, both B and D’s conting remainder disappear so = FSA in A
3. To A for life, and if A returns to LA before he dies, to A.
a. Life estate in A, contingent remainder in fee simple absolute in A, reversion in O
b. Since A’s two interests do not add up to a named interest, they do not merge
ii. SURRENDER = when present interest holder conveys their interest
iii. RELEASE = when future interest holder conveys their interest
1. [bookmark: _GoBack]EXCEPTION: where the LE and the next vested estate are created simultaneously in the same person with an intervening contingent remainder in another (Seto calls it the “Sandwich” Rule  2 pieces of bread owned by same person but pastrami middle is owned by other dude) 
a. To A for life, then to B and B’s children if B marries C, then to A
i. Life estate in A, contingent remainder in B’s children, vested remainder in A
ii. NOT destroyed by merger
1. Cuz clear grantor wanted them to not merge, we do not merge
iii. If A dies and B has no children, the contingent remainder is destroyed by natural termination
b. Abo Petroleum Case: To daughter A for life, then to A’s children … conveys reversion back to A  = FSA in A But SC of NM says no NO RULE OF DESTRUCTIBILITY OF CONTINGENT REMAINDERS in NM. So = A life estate, conting remainder in A’s children, reversion in A
h. (3) Unnatural Termination of the prior freehold estate
i. DOES NOT refer to divestment or defeasement (cuz need contin rem not exec int)
ii. Ex. Forfeiture: Used to include forfeiture (i.e. loose estate cuz go to jail) as unnatural term as well
iii. Ex. RENUNCIATION = unnatural termination
1. To A for life, then to B’s children if…, then to C
a. LE in A, conting remainder in B, vested remainder in C
b. Next, A renounces the gift:
i. The conting remainder in B is destroyed  C now has FSA
2. “Purefoy does not tell us what to do with the middle contingent remainder; must litigate”

8. 2nd Part of Purefoy:  if an executory interest can take possession as a contingent remainder, treat it as a contingent remainder (so we can then use rule of destructibility)
a. Rule of Destructibility: If an executory interest can immediately take after natural termination of the preceding estate, then treat it as a contingent remainder 
b. Q: Are executory interests destructible?
i. A: Technically no, But YES on 2nd aspect of Purefoy
c. Ex: to A for life, then if B marries C, to B
i. B’s interest can take possession immediately, so = conting rem
d. Ex: to A for life, then if B marries C before or after A dies, to B
i. LE in A, rev in O, springing exec. interest in conting rem in B
ii. Could take immediately after – so its treated as a contingent remainder (and not exec int now) for purposes of rule of destructibility under 2nd aspect of Purefoy
e. Ex: to A for life, then if B marries C, to B one day after A dies
i. Life estate in A, O reversion, B springing executory interest
ii. No possibility of taking immediately after, so NO 2nd Purefoy

9. Rule in Shelley’s Case
a. If a grantor conveys a life estate to A, and in the same instrument attempts to create a remainder in fee simple or fee tail in A’s heirs, then A gets the remainder
b. RULE #1: This rule ONLY applies to remainders 
i. To A for life and one day after A dies to A’s heirs
1. LE in A, springing executory interest in A’s heirs, reversion in O
2. NO Rule in Shelley’s case cuz no remainder
ii. Does NOT apply to remainders for life
c. RULE #2: The rule applies ONLY if the life estate in A and the remainder in A’s heirs are both: Legal, or Equitable (very rare)
i. Equitable: “use of” or “in trust for” = equitable
ii. Does NOT apply if one is legal and one is equitable
d. Ex: to A for life, then to B and the heirs of his body, remainder to A’s heirs
i. Original: A =LE , B vested remainder in fee tail, A’s heirs contingent remainder, O rev
ii. Applying Shelleys case:  A = LE, B vested remainder in fee tail, A = vested remainder 
e. Ex: to my kids for life, then to my kids heirs
i. FSA in my kids
f. To A for life, and upon A’s death to B for life and upon B’s death to B’s heirs
i. BEFORE:  life estate in A, vested remainder for life in B, contingent remainder in B’s heirs, reversion in O
ii. AFTER:  life estate in A, vested remainder in fee simple absolute in B
g. How to circumvent Shelley’s Rule?
i. Create an executory interest
ii. Convey in 2 separate instruments
iii. Name class of “heirs”
10. Doctrine of Worthier Title
a. Two branches at common law:
i. Testamentary: gift you give upon death (by devise)
ii. Inter Vivos: gift you give while alive
b. Testamentary Branch: by devise
i. A devise to the heir of the testator is void if it purports to give the beneficiary an interest of the same quality and quantity he or she would have had if the testator had died intestate (w/o a will)
ii. O to A and his heirs. Assume that A is O’s only heir and it is by devise
1. Void because A would get the same thing with or without a will
2. If A was not O’s sole heir, NOT VOID
iii. no longer a law in any state
c. Inter Vivos Branch: “between the living” (give gift when still alive)
i. A conveyance of a remainder or executory interest to the heirs of the grantor is void and the grantor retains the reversion.
1. Mostly rule of construction so rule applies unless testator explicitly states otherwise (i.e. “do not use Inter vivos rule”)
ii. same as rule in shelley’s case, EXCEPT applies to the grantor and conveyances to O’s heirs
iii. Ex. to A for life, and upon A’s death to O’s heirs
1. Normal: A = LE , O’s heirs conting rem, O rev
2. Under inter vivos:  A = LE, O rev
3. O dies leaving everything to B
a. A = LE, B reversion 
4. A dies 
a. NOT Under DWT:  O = FSA [under rule of destructibility, O’s heirs cont remainder hasn’t vested because O is still alive so it is destroyed]
b. Under DWT:  O = FSA
11. The Rule Against Perpetuities
a. Purpose: prevent prop owners from controlling their property too far into the future
b. DOES NOT APPLY TO VESTED REMAINDERS!!!
i. **NOTE: when “but if dies w/o issue” follows a fee tail conveyance, use indefinite failure of issue construction – ALWAYS FOLLOWED BY A REMAINDER
1. Def failure of issue construction always followed by an exec int
c. Process 
i. Step 1 – what are the contingencies
ii. Step 2 – when will they be resolved
iii. ALWAYS work backwards (Work C, then B, then A)
iv. Trying to find a scenario where the grant would fail
d. RULE:  ALL future int MUST vest, if at all, within 21 years of lives in being (CL)
i. So must vest: w/in 21 years of last LIB OR Never
ii. A future interest that violates the rule is VOID at the outset
1. Cross out everything that is void
e. Apply this rule at the moment of the transfer/conveyance:
i. DEED (or grant) = @ moment of the deed 
ii. WILL(or devise) = @ moment of the testator’s death 
f. Ask Question: is it possible for X to occur more than 21 yrs after Y?
i. X: event that causes the vesting/solves all contingencies
ii. Y:  death of the last life in being
1. If yes, the rule is VIOLATED
2. If no, the rule is not violated and VALID
g. What is the event causing the vesting?
h. When Remainders Vest?
i. Are there any questions about who is going to get the property?
1. If YES, NOT VESTED
2. If NO, VESTED
ii. Vested remainder subject to open: when class closes
iii. Contingent remainder: when class closes AND all conditions precedent for each and every member of the class occur/are met
iv. Springing executory interest: when interest becomes possessory
v. Shifting executory interest: when it either becomes possessory OR becomes a vested remainder
i. What is a life in being?
i. 3 Require
1. Identifiable at Time of the Conveyance
2. Is Relevant in Some Way to the Grant
a. DO NOT have to be in the grant to be relevant
3. Is Not a Member of an Open Class (Closed Class)
j. Ex: to A for life, and then to A’s first child to reach 22 yrs
i. Violates RAP – could vest in 22 yrs 
k. Ex: O devises to such of my GC as attain the age of 21 
i. VALID. GC reach 21 more than 21 years after O’s last kid dies
l. Ex: O deeds to such of my GC as attain the age of 21 (all O’s kids are dead)
i. Violates RAP.  If all existing GC dies, O has another child, O dies, new child has child
12. Other Rules w/in RAP
a. Doctrine of Infectious Invalidity: if the last grant is void under the RAP, and the preceding grant exists for sole purpose to facilitate the voided grant, then that valid grant is void as well
i. WILL  To my children for their lives, then to my GC for their lives, then to my GGC.
1. Grant to the GGC?
a. VOID. So Doctrine of Infectious Invalidity makes the grant to the grandchildren VOID 
2. Grant to the children is a present interest and thus the rule does NOT apply
b. Wait-and-See Approach:  do not apply the rule at the time of the conveyance; instead, we wait and see if it actually takes more than 21 years after last life in being to vest
i. Con: ties up the property while people wait and see if it is going to vest
ii. Becomes important to know who the lives in being are
iii. Ways to determine lives in being:
1. Kentucky:  where any life causally related to vesting or failing of interest is considered a life in being 
a. (ex: parents cause grandchildren, so they are causally related)
b. CAN be members of an open class Correct?
2. Iowa: statutory list of lives in being; (person’s relevance to the grant is not important)
iv. Uniform Statutory Rule Against Perpetuities: (majority) the grant is OK if it qualifies under the CL approach OR actually vests or terminates 90 years from the date it was created
1. If a grant fails under CL analysis, it is still OK if it vests or terminates w/in 90 years
2. You choose the one that comes later, or is in favor to you. If it qualifies under CL, you are OK.  If it does not qualify, you see if it vests or terminates w/in 90 years.
3. [practical effect – insulate all lawyers from liability for failure to know this rule – because they’ll be dead]
v. Ex: to son for life, then to son’s widow for life, then to the such of their issue as shall then be living
1. Title: LE in son, conting rem in life in widow; conting rem in issue, rev in O
2. If son dies:
a. LE in widow; conting rem in issue, rev in O
3. Widow Dies: now using Wait and See Rule
a. Life in Being: if she was “alive” at time of conveyance 
b. If widow is life in being then VALID
i. Then FSA in issue
c. If widow was not life in being
i. Did Widow die 21 years after last life in Being died
1. If yes then FSA in issue
2. If no, then FSA in O
c. Cy Pres: a court has the power to rewrite grantor’s language in a manner consistent with the rule to try and keep the grantor’s intent
i. Comes out of EQUITY, not LAW


OVERVIEW: steps to naming
1. Interpret
2. Pre 1536 category
3. Post 1536 categorize
4. Up front rules 
a. 1st aspect of Purefoy
b. Rule in shelleys case
c. Doctrine of worthier title
d. Common law RAP
5. Wait and see rules
a. Rule of destructibility of contingent remainders
b. 2nd aspect of Purefoy [treats some exec interest that could take immediately after the preceding interest as a remainder for rule of destructibility]
c. Wait and see approach to the RAPs
6. General Rules
a. CL Rule: believes that all living beings can give birth (no matter age, medical probs, etc.)
b. Natural = death or line dying out; anything else is unnatural 
i. Divests means unnaturally gives
c. In general there is no implied condition of survivorship 
d. Note: ALWAYS assume GRANT if does not say DEVISE / WILL
7. Graph Thing: 
a. Keeps - if 2 separate sentences – “To be for life. …Then give to C.”
i. Reversion or poss of rev or right of re-entry
b. Gives - if in same granting lang. (i.e. same sentence) – “to A to B then to C”
i. Remainder or Executory Interest
	 
	If Kept
	If Given Away

	LE/ Fee Tail
	Reversion
	Remainder

	Determinable
	Poss of reverter
	Executory Int

	Conditional
	Right of re-entry
	Executory Int



II. Freehold Estate
a. An estate in which the owner has seisen; that person is obligated to provide service 
b. Incidents: rights in which the Lord has
i. Wardship:  Lord can take profits of the land until the child becomes of age and can sell child into marriage
1. this was known as an accommodation to the child because the child cannot provide service
ii. Relief: an amount the Lord charges to permit the heir to inherit
iii. Escheat: an incident where land reverts to the lord of the tenant dies without heir
iv. Forfeiture: the land reverts to the lord if the tenant is convicted of a felony

i. Who are the “heirs” – look at Harris Bank


v. White v. Brown
1. Two presumptions: (if intentions are vague)
a. Presumption in favor of fee simple absolute
i. If no words of limitation
b. Presumption against partial intestacy
i. Will should be construed so all property will pass through the will
vi. Taltarum’s Case (Common Recovery)
1. A way to convert a fee tail to a fee simple absolute:
a. A holds in fee tail and wants to convey a fee simple absolute to B
b. B sues A, claiming Blackacre
c. A answers (falsely) that he got title from C
d. C admits that he warranted title
e. C defaults
f. B wins and holds Blackacre in fee simple absolute
g. B conveys land to A in fee simple absolute
III. 
IV. Nine Types of Presents Interests
	
	ABSOLUTE
	DETERMINABLE
	ON CONDITION SUBSEQUENT

	FEE SIMPLE
	
	
	

	FEE TAIL
	
	
	

	LIFE ESTATE
	
	
	



V. Transferability of Present Interests
	
	ALIENABLE
	DEVISABLE
	DESCENDABLE

	Fee simple absolute
	YES
	YES
	YES

	Fee tail
	YES
	NO
	YES

	Life estate
	YES
	NO
	NO

	Life estate per autre vie
	YES
	YES
	YES

	Fee simple determinable
	YES
	YES
	YES

	Fee simple on condition subsequent
	YES
	YES
	YES
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