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Introduction

1) Role of CJS Participants

a) Judge

i) Ultimately determines sentence.  Usually takes middle road between Prosc and Δ-atty. 
b) Prosecutor

i) Represents the people and ultimate goal is to seek justice, including as it relates to the Δ. Often seeks the maximum sentence or less, while maintaining credibility, ethics and popularity.

ii) Determines 

c) Defense Lawyer

i) To do everything legally and ethically possible to advocate for the Δ.  Represents only the Δ.  Usually seeks the least penalty possible, but not so low as to loose credibility. Ethically and legally for the Δ.
2) Goals of Sentencing

a) Deterrence

i) General: Inducing the public to refrain from criminal conduct by using the person sentenced for a crime as an example of what happens to a person who violates the law.
ii) Specific:  Focuses on actual offender; goal is to impose punishment that will dissuade the offender from committing crimes in the future. 
iii) Pros/Cons:  High recidivism rates of people released from prison indicates punishment doesn’t really deter.

b) Incapacitation

i) Making it physically difficult or impossible for a person convicted of a crime to commit further crimes against the public while serving a sentence. 

ii) Usually incarceration, but may also be electronically-monitored home confinement. Also example of shoplifter made to wear bell and mittens whenever he went into store. 
iii) Pros/Cons:  

(1) Public feels safer, but very expensive

(2) Replacement effect:  For economic crimes (e.g., drug dealing), offenders who are imprisoned are typically replaced soon by others who fill their niche in the drug-dealing market.  
c) Rehabilitation

i) Penalty is imposed to assist the offender in overcoming criminal propensities.  

ii) Pros/Cons
(1) Fix the person.  But expensive, public safety concerns, curability of certain offenses (e.g., sex, drugs), high relapse rate.

d) Retribution

i) Punishment for punishment’s sake – because the person made a moral choice and deserves to be punished. 

Defendant’s Rights
Consider the extent to which these rights:

· Impact accuracy of sentencing

· Impact legitimacy of the system
1) Prison/Jail System

a) The most common sentence for felonies is jail time & probation.  If probation is violated then Δ can go to prison.  When Δ gets out of prison placed on parole,  if parole violated then can be sent back to prison. 
b) Jail:  Local.  Some right to serve time in local jail where convicted.  Usually holding place for trial appearances. 

c) Prison:  Not local.  If felony conviction, then no right to service in local prison.  [isolating from families by putting far off place – consider how this affects rehabilitation]

CA has highest recidivism rate and largest prison population
2) Common Law History
a) Historically, sentence for all felonies was death.  During trial, Δ had no right to atty, no right to testify.  The only right the Δ had was to speak on own behalf during sentencing (allocution)
b) Death sentence could be impacted by: Insane, pregnant, clergy, innocence, pardon

c) Benefit of clergy:  Originally meant that Δ was a member of clergy, exempt from secular punishment and court would refer to church court.  Later extended to anyone who could read and court would sentence as church court would rather than refer out.  Allowed court to impose sentences other than death, including incarceration, corporal punishment, fines, banishment, etc. 

3) Procedural Protections

a) Right to Atty

(1) Right during trial and at sentencing to have attorney.  Available in felony and misdemeanor cases whenever sentence includes incarceration. 

(2) Atty role is to ensure the Δ gets the sentence they are suppoed to receive.
ii) Right to effective assistance of counsel. Strickland v. Washington (p. 47 of Branham).  Ineffective when:  

(1)  Δ-atty failed to render reasonable professional assistance during sentencing.
(a) There is a strong presumption that the attorney acted reasonably.
(2) Δ was prejudiced by the atty’s incompetent performance.  
(a) Must prove reasonable probability that the Δ would have received a more lenient sentence had the atty rendered reasonable professional assistance. (more likely than not that Δ was prejudiced by atty’s error). 
(3) If assistance not effective, then conviction will be reversed and retrial. 
(4) Examples:  

(a) Failing to object to incorrect sentence

(b) Failing (out of sloppiness) to raise mitigating factors.  In this case, court would consider whether the mitigating factors would have even mattered in the balance of other factors considered. 

iii) Values: 

(1) Accuracy:  Yes – by ensuring that the correct sentence or correct factors for sentencing are considered

(2) Legitimacy:  Yes –leveling the playing field between prosecutors and defendants.
b) Right to Allocution 
i) Definition:
(1) An unsworn statement from a convicted defendant to the sentencing judge or jury in which the defendant can ask for mercy, explain his or her conduct, apologize for the crime, or say anything else in an effort to lessen the impending sentence. • This statement is not subject to cross-examination.
ii) The Right: 

(1) Δ has right to speak/make statement to the court and present evidence in mitigation of punishment prior to sentence being imposed.  Statement not subject to cross-examination.
(2) If violated, sentence is vacated and matter remanded for new hearing.  
(3) Judge is not required to inform the Δ of right to allocution.  However, Judge may not refuse Δ;s request to address court during sentencing.  Right may be waived by remaining silent. 
(4) In CA, judge must ask whether any legal cause to show why judgment should not be pronounced against him.  P. 29 re PC 1200:  
(5) Right does not extend to Juvenile court proceedings.  Juveniles authorized by statute to testify at their dispositional hearings and address the judge directly in those proceedings, not need for further right to allocution.  (In re Shannon B., p. 24 of supplemental materials) 
(6) Right also does not extend to Death Penalty cases where the Δ addresses the jury during penalty phase.

iii) Values:

(1) Accuracy: Attys available in modern system, so no real impact on accuracy.  Result seems to be more on emotions, articulate, manipulative pp getting lighter sentences? 

(2) Legitimacy:  Δ and Δ’s supporters don’t really know about the rights – so it’s nice but doesn’t really enhance their sense of legitimacy in the system.  Judges and attorneys know about it and makes them feel better, so impacts for them.

iv) Pleading no contest pursuant to People v. West.

c) Right to Remain Silent

i) The right: 

(1) U.S. v. Mitchell (p. 34 supplemental materials) extended this right to sentencing.  
(2) Δ silence cannot be used to draw negative inferences that increase punishment.  
(3) In Mitchell, the prison term depended on how much cocaine Δ possessed. Gov’t put on testimony by co-Δ that Δ possed large amount of cocaine.   Δ remained silent, d/n offer explanation for co-Δ’s testimony.  Court used silence to aggravate/increase sentence.  USSC overturned. 
ii) Values: 
(1) Accuracy:  No - Makes less accurate

(2) Legitimacy:  Yes – avoids inquisition or use of own statements against you (all that 5A stuff against self incrimination)
Prosecutorial Discretion
1) Charging Discretion:

a) Prosecutor decides: 

i) what charges to bring (e.g., felony/misdemeanor; which charges; adult/juvinille).

ii) May move to dismiss priors

iii) Filing adult v Juvenile charges

b) Decision is not reviewable or appealable.  So long as GF basis. 

2) Prosecutorial Vindictiveness

a) Pre-trial: (Bordenkircher, Branham at 34)

i) If Δ rejects plea, it is OK for prosecutor to bring tougher charges that result in higher sentence than offered during plea.  This is not considered vindictive.  Rather, it is considered part of the give and take of plea bargaining.  

b) At the Trial – New Facts:

i) Technically you can’t make a sentence higher because someone had a trial and exercised their right to trial.  

ii) But, if there are “new facts at trial” which were not available during the plea bargaining stage, then those new facts are OK and basing sentencing on them is OK too. If Δ rejects plea and goes to trial, it is OK if the ultimate sentence is higher than plea bargain or indicated sentence.  
c) Post-trial (Blackledge, Branham at 35)

i) If Δ successfully appeals, and prosecution brings additional/tougher charges at retrial, may be considered vindictiveness if the Pros did it to get back at Δ.
ii) In California, the Prosecutor is NOT ALLOWED to bring new charges or seek a higher sentence after a successful appeal.  
3) Recussal

a) Can move to have the prosecutor or entire prosecutorial office recused from the case if too personally involved. 

b) Usually arises only when the pros or pros’ family member is the victim. 
4) Separation of Powers

a) Judge can’t tell the pros what to charge.  

b) Pros can’t veto the judge’s decisions. 

c) Diversion???

5) Gang Injunctions (sample injunction Suppl at 76)
a) How it works:

i) City/govt sues gang civilly to enjoin certain activity.  Much of the activity are things that would otherwise be innocuous. 
ii) Notice then sent to all members of the gang

iii) If member violates the injunction, then the govt files criminal charges for contempt of court. 

iv) To prove member’s liability, must show:

(1) Member received actual notice (i.e., was served with the injunction)

(2) Member violated the injuction

(3) DO NOT need to show Δ member of gang – that was already decided in civil suit. 
v) If Δ found liable for contempt, then misdemeanor offense and serves 6 months for each separate violation (e.g., gun, plus car, plus gang clothes = 18 mos)

b) No right to counsel because civil matter.  Civil contempt. 

c) Does not violate 1A b/c no right to socialize or do these other activities in order to commit crime. 
Missing anything???
6) Adult v Juvenile
a) Up to the prosecutor to decide; judge has no say in decision whether charged as adult or juvenile. 

	Adults
	Juvenile

	Probation, jail, prison
	Placement (like probation – can be placed in own home or foster)

Camp (Boy Scouts gone bad)

CYA (like a prison)

	If youth charged as adult: 

· May start in CYA until 18 yrs old (up to 25), then transferred to prison to serve the duration of sentence. 

· No maximum length of sentence
	If charged at juvenile:

· Serve in Camp or CYA until age 25.

· Maximum length of sentence is to age 25.


Probation A court-imposed criminal sentence that, subject to stated conditions, releases a convicted person into the community instead of sending the criminal to jail or prison.
Goal:  Rehabilitation.  Terms of probation supposed to meet goal of rehabilitating Δ. 

1) Types of Probation

i) Summary/Unsupervised:  no reporting or probation officers.
ii) Formal/Supervised: must report probation officer.  
b) Custodial sanctions available if probation violated. 

c) (Parole):  not probation, but a lot like supervised probation.  Sanction for violating is return to prison. 

d) Conditions of probation are up to the judge and must be reasonable.  Supposed to meet goal of rehab.  So long as some sort of rehabilitation theme, probably going to be okay. 
2) Availability of Probation

a) Not available for:

i) Some serious crimes:  e.g., using deadly weapon, some sex crimes, some drug priors, some §.

ii) Infractions: fine only crimes where jail/custodial sanctions are not available. 

iii) Misdemeanor marijuana possession of less than 1 oz. (fine only)

b) Misdemeanors:

i) All are eligible for probation (except marijuana above).  
ii) Some misdemeanors require some jail time along with probation.

c) Felonies: 

i) Judge doesn’t have to give probation – can sentence to jail/prison.  
ii) 90% of the time, its decided by plea bargain, but the judge d/n have to accept the plea bargain.

iii) 1 year is the longest jail sentence for which probation still available.  More than this becomes prison/parole.

Wobbler and Wobblet:  add why plea one way v. other.
Can be charged as felony or misdemeanor.  Felonies cannot be expunged.  Judge can change charge.  
3) Judicial consideration of aggravating and mitigating factors
a) 2 unwritten rules: 
i) Criteria not exclusive

ii) One factor can outweigh several other factors

b) Rule 4.414: See pp 86 & 106 of supplemental materials for full analysis. 
i) Facts relating to the crime [special notes]

(1) Weapon:  absence of weapon does not mitigate.  Factor only serves as aggravator when present/involved.  If the gun is not factor in the crime then doesn’t matter (e.g., if fraudulent check, but also has a gun, this wouldn’t be an aggravating factor).
(2) Vulnerability of V:  for this to be aggravating, seems the Δ would need to know of V’s vulnerability

(3) Infliction of physical/emotional injury:  Similar to the tort std:  if foreseeable to cz harm to normal person, then liable for greater harm caused to eggshell V.  Seems some degree of foreseeability needed if this is to factor in to whether the Δ is a good risk for probation.
ii) Facts relating to the Δ [Special Notes]
(1) Prior performance on probation:  really important.  If poor performance on prior probation would need to show pretty compelling reason why it would be different this time. 

(2) Willingness & Ability to Comply with the terms of probation:  one factor that can be considered is illegal alien status:  subject to arrest/deportation every time they show up for probation visits.  (Sanchez, p. 88 of supplemental materials).
(3) Affect on Δ, Δ’s family, and collateral consequences:  This factor may have disparate impact on people in lower social classes – e.g., without a job or without bright future would not have as many collateral consequences. 

(4) Whether Δ is remorseful: Can’t use lack of remorse against Δ (see Mitchell, where Δ’s silence cannot be used as aggravating factor). Maybe a mitigating factor, but this raises same issues b/c creates advantage for speaking, thus a disadvantage if you don’t speak on own behalf.
Probation report:  judge doesn’t have to follow, but very persuasive.  
4) Exotic conditions of probation:

a) E.g., banishment, Norplant, castration

b) Conditions of probation are determined by the judge.  Must be reasonable and related to rehabilitation of the Δ.  Shame is not legitimate (e.g., sandwich board saying, “I’m a thief” not ok.  License plate that indicates DUI – might be con$ because some incapacitating effects. 

c) In the real world, con$ challenges to probation conditions are very rare.  So long as no one objects, probation better than alternative of incarceration. 
Determinate Sentencing Law

1) Indeterminate Sentencing
a) The practice of not imposing a definite term of confinement, but instead prescribing a range for the minimum and maximum term, leaving the precise term to be fixed in some other way, usually determined by parole board and based on the prisoner's conduct and apparent rehabilitation while incarcerated.
b) In effect in CA until 1977

c) Judge sentences Δ to range (e.g, 5-10 years; 15 years-life).  Then parole board makes decision about specifically how long Δ is incarcerated. 
d) Uncertain duration

2) Why CA switched to Determinate: 

i) To eliminate uncertainty

ii) Reduce disparity in sentencing (supposed to be reduced discretion, but see below for how much discretion judges have in the process).

iii) Accountability for Judges.  Parole board was not subject to direct public scrutiny.  Judge decides sentence in an open court. 

iv) Since 1977, every year has seen a deterioration of determinate and increase in indeterminate sentences, despite the evils of indeterminate continuing to exist.

(1) E.g., Increase in life sentences with 3 strikes and sex offender laws; one strike laws; Cunningham case. 

3) Determinate Sentencing

a) A sentence for a fixed length of time rather than for an unspecified duration. -- Also termed definite sentence; 
b) In effect in CA 1977 and after for the vast majority of crimes.  
i) Murder, kidnapping for rape or robbery, train wrecking remained indeterminate (e.g., 25-life; life sentence is indeterminate b/c not certain how long Δ will live).
c) Judge picks sentence (e.g., 2-4-6 years)

d) Still problems:

i) Discrepancies continue because of range and discretion of judges.

ii) Public scrutiny only if someone actually reads the transcript, which is not likely.

iii) But:  people want to believe judges will make better decisions than political appointees. 

4) The Making of a Prison Sentence (consider how much discretion judges have in the process). 
a) Step 1:  Judge chooses the term for a single count.  E.g., Count 1 = Robbery.  Sentence is 2-3-5 years. (this step is most vulnerable to Cunningham)
i) Before Cunningham, the judge decided which level based on facts the jury may or may not have considered. After Cunningham, the judge still decides the sentence because continues to weigh the facts, but the jury must try the facts considered by the judge in deciding which possibility to impose.  Factors to be considered are similar to Rule 4.414.

ii) To give the high term, judge weighs facts in rule to find aggravating outweighed mitigating (e.g., cruelty and sophistication).  Cunningham said that any fact that increases the punishment is an element of the underlying crime.  Those elements must be findings of fact by the jury.  6A gives right to jury trial as to all elements of the crime. 
iii) Discretion:  Though jury finds the facts, the judge decides how/whether to weigh the facts in deciding level of sentence. 

iv) How does this relate to Apprendi decision:  USSC held that a fact that enhances the statutory maximum sentence is an element of the crime and must be proved by preponderance of the evidence to jury. 
v) In light of Cunningham, legislature considering other options:

(1) Scraping discriminate sentencing altogether.  Returning to indiscriminate/ranges again.

(2) Giving judges complete discretion without consideration of underlying facts while keeping current ranges.  

(a) This is the front runner. 

(b) Problems:  no record; no appellate review.  Δ’s are not really better off than with current discriminate system where judge has to create record and is reviewable by appellate. 

b) Step 2:  Conduct Enhancements

i) Add to sentence beyond high (e.g, great bodily injury; use of firearm)

ii) Apprendi held that Δ had right to jury trial on enhancements/facts that increase the statutory maximum.
iii) Discretion: Even if jury finds enhancing facts, judge has discretion to dismiss.  Use of firearm requires enhancement; most other enhancements can be dismissed at judge’s discretion. 
c) Step 3: Multi Counts 
i) Discretion:  Judge decides whether sentences run consecutively or concurrently.
d) Step 4 (not tested)

i) If consecutive, subsequent counts are sentenced at 1/3 the mid term.  The Costco approach:  do a lot at once.

ii) Discretion:  none really in this setting.

e) Step 5:  Enhancements for Prior Convictions
i) Adds time to sentence

ii) Can also justify going from mid to high.

iii) Added on top of multi count and conduct enhancements.

iv) Also can add time for every time the person has been to prison

v) Discretion:  for most of these, the judge can decide whether to dismiss in the furtherance of justice.

f) Step 6:  Conduct Credits

i) Default is to serve 50% in prison, then parole board lets them out.  
(1) To serve 50%, have to work in prison to earn credits; if they don’t work then serve 66% of sentence. 

ii) If new crime is violent felony then p. 146 §667.5c have to serve 85% of sentence.

iii) Weaver v. Graham:  if at the time you’re convicted the type of crime you’re convicted for allows for 50% conduct credit, if the law changes to increase % served, then the change does not apply to you ex post facto.  Cannot increase punishment after the fact. 
Three Strikes Law

1) Recidivist Laws on Books prior to 3x:

a) Violent Offender § 667.5c:  2 violent + new violent = 25-life

b) 5 Year Priors:  Each serious felony (1192.7c) + new serious = 5 years per prior.  

i) Had to serve only 50% of the sentence..  

ii) “Serious” included all the violent offenses plus other felonies such as burglary of residence.

iii) required the Δ be at least 18 years old at the time of committing the prior
iv) felonies had to be brought and tried separately to count as prior for 5 year priors.  If more than one serious felony was brought and tried in same proceeding, counted as singe prior towards 5 year prior.  

c) 1 year prior:  1 year enhancement for every time Δ had previously been to prison.
i) Only count trips to prison, not number of counts.
ii) had a washout period.  E.g., if out of prison for 5+ years then d/n count toward 1 year priors.  

2) 3x law

a) Enacted 2:44 PM on 3/7/1994.  Any new crime would have to occur after this date/time to be subject to 3x law.  Prior can be b4 or after this date/time.

b) Purpose of the law seems to be mostly incapacitation. 

c) Also seems to have been written to take away prosecutor’s discretion to plea bargain.  In reality, it hasn’t worked out that way.  Has not been litigated if this would even be legal under separation of powers. 

d) How the law works

(1) 2 strike priors + new felony = 25 to life

(2) 1 strike prior + new felony = double 

ii) Prosecutor pleas by not proceeding on one of the priors or not count one of the priors toward strike. 

iii) Prior to 1994 serious felonies had to be brought and tried separately to count as prior for 5 year priors.  If more than one serious felony was brought and tried in same proceeding, counted as singe prior towards 5 year prior.  Under 3x, each counts individually. 

iv) Also, 5 year priors required the Δ be at least 18 years old at the time of committing the prior.  Under 3x, Δ can be 14-16 years old.

v) Sentencing disparity continues based on location of crime/conviction – e.g., Kern Count prosecutor less willing to bargain than prosecutor in LA County.

vi) One year prior had a washout period.  E.g., if out of prison for 5+ years then d/n count toward 1 year priors.  No wash out period for 3x; all strike priors count against you. 

vii) Under 3X, can receive consecutive sentences if more than one new felony count. 

viii) Must serve minimum 25 years before eligible for parole.

e) Results of the law:

i) See examples from notes
ii) A lot of people in prison for life now.  (+/- 8000 pp now serving 25-life)

iii) Before 3X, dangerous crimes were the ones that primarily received life.  Now even less dangerous crimes can get life.

iv) Most of the strike priors are on the lower severity range.  This is b/c pp with more severe priors are still in prison – have not yet been released to reoffend. 

v) About half (~4000 pp) of the new offenses leading to 25-life sentence are non-violent/non-serious offenses. (e.g., petty theft w/prior, possession of coke, receiving stolen property). 

f) Reasons for 3X

i) Life on the installment plan

ii) Revenge

iii) Risk of more bad crimes. 
g) Judicial Discretion 

i) Judge has discretion to dismiss priors in the furtherance of justice (Romero, p. 154 supplemental) .  Dismissal applies narrowly – only for the purposes of sentencing for new offense. Court can do so on own motion or on that of the prosecuting attorney.
(1) Dismissal must comply with § 1385:  reasons must be set forth in an order entered upon the minutes; cannot dismiss serious felonies for purposes of enhancement of a sentence under §667.

(2) Dismissal must be consistent with the spirit of the 3x law.  (Williams, p. 178 supplemental, where CA Supreme court held trial court abused discretion by dismissing prior convictions when Δ’s prior convictions and background indicated that Δ was within the spirit of the 3X law.) 
(a) If the new crime is serious or violent, it will almost always be abuse of discretion to give less than 25-life. 

(b) If non-serious/non-violent, but not completely innocuous and bad priors, may also violate Williams if judge sentences to less than 25 years.  

Cruel and Unusual Punishment 
Under what circumstances might a sentence be cruel and unusual?
a) Rummel (1980 USSC).  
b) Δ sentenced to life in prison under TX 3X law. Offenses were non-serious/non-violent and small monetary value. 
c) USSC said con$.  Cited that Δ would be eligible for parole in 12 years. Up to states/legistlature to weigh seriousness of crimes.
2) Solem v. Helm (1983 USSC).

a) Δ sentence to life w/o posibility of parole under 4X recividist statute
b) This Δ’s crimes were greater in number and more serious than Rummel’s crimes. 

c) Nonetheless, USSC held LWOP was uncon$.  

d) Distinguishable from Rummel b/c no possibility for parole.

3) Harmelin v. MI (USSC 1991)

a) Δ received a life sentence after being convicted of possessing 672 grams of cocaine.  State law mandated life w/o parole for posession of more than 650 grams of cocaine. 
b) Δ’s first offense.

c) USSC held con$.  If the new crime is really bad, state can decide to throw the book at you, even if you have no priors. 

4) Ewing v. California (USSC 2003)
a) Δ convicted to 25-life under CA 3X law.  Not eligible for parole until serving min 25 years. 
b) Δ had long criminal record, but new crime leading to sentence was stealing golf clubs. 
c) USSC held sentence was con$.

Currently, there is a proposal to change 3X law to narrow just to new offenses that are serious or violent.  If this passes, what should happen to the 4000 already in prison for non-violent/non-serious crimes?  What are the pros and cons of letting them go?

Proposition 36:  California’s Drug Initiative

1) Prop 36 passed in 2000 to rehabilitate drug 

a) Most people in prison because of drug related offenses or crimes to support drug habit. 
i) Out of 170,000 total prison population, about 1/3 are in prison for possession for personal use 

b) Possession for personal use usually separated from possession for sale. 

i) For personal use:

(1) Marijuana and valium possession = misdemeanor.

(2) All other drugs = felony

(a) Possible sentences include:  prison; jail/probation; strike & 25-life.

(i) @800 people are in prison right now serving 25-life b/c 3X was possession for personal use. 

2) How the law works

a) Possession for personal use

b) Convicted (either guilty plea or found guilty after trail)
i) Opponents said this provision would increase the number of trial.  This hasn’t been the case.  Can be held in jail awaiting trial – so why stay in jail when can plead guilty and get out next week.
c) Mandatory probation – no jail/prison
d) Mandatory drug treatment.  Treatment does not have to be in-patient facility.
e) If probation completed successfully, then case dismissed. 
i) Probation usually lasts 3 years.
ii) Generally can be incarcerated after probation violated 3 times. 
3) Can have strike priors and still be eligible for prop 36.  Though there is a 5 year wash out period (at least 5 years since last imprisonment).
4) Judicial Discretion & Drug Court Model:

a) Drug Court Model
i) Δ convicted of possession for personal use would be sentenced to probation, madatory treatment.  Violations of probation would result in flash incarceration, increasing in length of incarceration. 
b) Judicial Discretion
i) Judges try to follow prop 36 but find it is all carrots and no sticks b/c incarceration not available.
ii) In 2006, the legislature added provision allowing for flash incarceration.  Result was no incarceration up front, but as you go could be punished for relapse.
iii) This amendment is being challenged, alleging that flash incarceration is not consistent with prop 36.  
iv) Judge passed preliminary injunction against the amendment.  So for the time being, flash incarceration not allowed.
v) Legislation can try to pass amendment by referendum.
5) Recidivism
a) Very high under prop 36.
b) Many fail and end up in prison or fall out of the system with warrant issued.
Federal Sentencing Highlights

1) Sentencing Guidelines
a) Means of channeling judge’s discretion, providing more consistency in sentencing, and eliminate bias in the system.

b) 43 offense levels with 6 past offense points (see sentencing table)

i) Zone A: 0-6 months.  Probation authorized and judge has complete discretion for these low level offenses.

ii) Zone B: Judge authorized to give probation but only when some restraint on the person (e.g., ankle bracelet, home detention, etc.

iii) Zone C: Probation authorized but must serve some time in custody.

iv) Zone D:  Mandatory Prison

(1) Most federal crimes are in zone D and result in mandatory prison.

2) Determining Federal Sentence

a) Step 1:  Determine the base offence level

b) Step 2: Judge can add/subtract for specific offense characteristics

i) E.g., fraud base = 6.  amount of loss can add to offense level.  If gun add 5 points; if gun discharged add 7 points.  [Compare to CA where +10yrs if gun; + 20yrs if discharged; 25-life if injury from gun.

c) Step 3:  Judge makes adjustments:

(1) V’s vulnerability

(2) Δ’s role (whether minor or major participant.  Minor role -4)

(3) Obstruction/perjury (+2)

(4) Multiple offenses

(5) Acceptance of responsibility (-)

d) Step 4:  take result of steps 1-3 to final offense level.  Cross reference this with criminal history points.

e) Must serve 85% of federal sentence.

f) Judge can depart from the sentencing guidelines, but must give reason for doing so. 

3) Criticism of Federal Guidelines:

a) Crack v. powder cocaine.  5 grams of crack = mandatory 5 years sentence; would take 500 grams of powder to receive same 5 year sentence.

b) Crack is choice drug for African Americans, so law has greater impact on minority group. Most people arrested/convicted for crack are African American. 60% of federal prisoners are African American.
4) Jury’s role in sentencing questions

a) Traditionally: 

i) Jury made findings related to all key elements of the crime.  E.g., for burglary, jury would find entry, with intent to steal.  Judge then decided things that determined sentencing – e.g., vulnerability of the victim, increasing severity of crimes, etc. Standard of proof required preponderance of the evidence.

ii) Judge would consider mitigating and aggravating factors.  To get to the high term, the judge had to find aggravating facts.

b) Current:  Apprendi v. New Jersey and Cunningham.
i) If there are facts that change/increase the sentence, those facts must be found by a jury beyond a reasonable doubt.  Anything that increases punishment becomes an element of the crime and must be proven beyond a reasonable doubt. i.e., the jury must make findings regarding aggravating facts, including vulnerability of the victim. 

ii) Elements of the offense now include any facts that go towards determining punishment – basic elements plus sentencing facts.

iii) Consider example from Advocacy exercises:  Δ convicted of burglary of church.  Key to deciding sentence was whether Δ broke in to steal bread or money/valuables.  Traditionally, the judge would decide this.  After apprendi/cunningham, the jury might have to decide this. 
iv) These decisions – in particularly Cunningham, essentially did away with CA’s determinate sentencing rules.  Prosecution would have to go through additional/longer trial to get high term. High term is usually just 1or 2 years more than the mid-term.  Most prosecutors will not go through all this just to get 1 or 2 more years. 
5) Post Cunningham Alternatives
a) Now:  (2-4-6)  Judge makes factual finding that increase sentence to high-term.  UNCON$.

i) Con$ alt:  bifrocate the trial or try everything at once.  Jury decides facts and judge weighs them. 

b) Prop 1: (2-4-6) Judge has full discretion to decide lo-mid-hi sentence w/o fact findings. CON$

c) Prop 2:  (0-6)  Judge has full discretion to decide sentence within range w/o fact finding CON$

d) Prop 3:  Indeterminate.  Judge sets range but parole board decides how much time actually served.  CON$.

Plea Bargaining
90% of cases are resolved by plea bargaining.  The other 10% tie up the entire system.
1) Black’s definition.  A negotiated agreement between a prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser offense or to one of multiple charges in exchange for some concession by the prosecutor, usu. a more lenient sentence or a dismissal of the other charges. 
2) Must be approved by the judge.
3) Policy:  Does PB tie up the system:
a) Idealistic:  PB tailors punishment based on what Δ actually deserves.  Individualizes sentencing.
b) Less Idealistic:  

i) Limited resources.  CJS cannot handle taking all cases to trial.  Limited resources would result in fewer cases and more guilty people getting off. 

ii) Likelihood of proving case.  If tough case to prove may offer plea to lesser charge or same charge with less time. 

c) PB largely depends on how good Δ’s atty, negotiating skills, how bad the crime is, how smart/risk averse the client is.

d) PB does not serve the traditional purposes of sentencing – e.g., deserving or deterrence.  

4) Types of PB
a) Indicated Sentence

i) Judge says this is what the case is worth based on the facts and circumstances know to me at this time 

ii) Binding if Δ then pleads guilty.  If Δ does not plea and case goes to trial, judge no longer required to give this sentence.  .New information or things may surface during the trial that increase/decrease sentence (trail tax).
iii) Not really a PB. Usually happens after bargaining has failed.  Δ atty usually requests.  Judge does not have to provide. 
b) No Contest (v. Guilty Plea)
i) Pleading no contest to misdemeanor means that it cannot be used against you in subsequent civil matter.

ii) In felony, no contest can still be used against Δ is subsequent civil trial. 

c) Blind/Open 

i) Throwing self on the mercy of the court without a negotiated plea.

ii) These are very rare.  Usually have an indicated sentence or type of crime where judge has little discretion to impose large sentence. 

d) Cruz Waiver

i) Judge says will give X sentence.  J will stay the sentence and order Δ to return at latter date to begin serving sentence (this is usually allowed so that Δ can make personal arrangements).  If Δ does not come back then judge can increase sentence and Δ cannot take back the plea.
ii) Waiver:  Δ must be advised during sentencing that if Δ does not return, sentence will be increased and cannot withdraw plea.
e) Harvey Waiver

i) Δ pleas G to one count but agrees to make restitutions to the counts that are being dismissed.  
ii) Harvey said that judge cold only make the Δ restitute on the count plead.  Harvey waiver allows the judge to impose restitution on the dismiess counts if Δ agrees. 
f) Lids Bargain

i) Judge can sentence up to certain point but no higher.  

ii) Lid with Harvey waiver allows the judge to consider dismissed counts in applying the lid.

g) Packaged Deal

i) Multiple Δs and either all Δs take the deal or withdrawn as to all.  The deal can be different among the Δ’s but either all take or not take.

ii) Reason for package deals is that the prosecutor does not want to try an empty chair.

h) Slow Plea

i) Where Δ stipulates as to the facts, knowing judge will find Δ guilty and sentence to less than the max. 
ii) Done to preserve certain issues for appeal.  

(1) E.g., 4A, Miranda, and § validity are all lost if you plead guilty.  They are preserved through slow plea.

(2) Slow plea is like a court trial and issues are preserved just like jury trial.

i) Really Slow Plea

i) 2 Δ’s offered package deal; one wants to accept and other does not. 
ii) Δ1 agrees to fill empty chair in exchange for keeping the plea deal.  Δ1’s atty will not participate in the proceeding (e.g., no open, no close, no direct or cross).

Death Penalty
1) Con$ Rules
a) Furman v. Georgia (USSC 1972)

i) Cruel and unusual punishment when the jury decision to impose death penalty was unbridled.  Resulted in arbitrary decisions and no differentiation between capital/non-capital murders. 
ii) Most states had this type of death penalty law at the time.  AS a result of this decision, everyone sentenced to death under these types of laws automatically received life instead of death. 
b) Woodson v. North Carolina (USSC 1976)

i) In response to Furman, many states took away all jury discretion and said all murders are capital offenses. 
ii) USSC said this really gave the jury too much discretion because guilty/not guilty decided whether death penalty.  

iii) Can’t have a blanket death penalty. 

c) Gregg v. Georgia (USSC)

i) Due process satisfied if jury makes findings of special circumstances to justify death penalty. Must have guidelines/factors decided by the Jury

ii) USSC reaffirmed that death penalty is not cruel and unusual punishment because:

(1) Con$ refers to death penalty by saying “life, limb, etc.”

(2) Common law accepted death penalty

(3) 35 states enacted death penalty after Furman, showing that it comports with societal sense of decency

(4) Juries are willing to impose the death penalty

(5) Public polls support the death penalty. 

d) After Gregg, 2 challenges still available
i) Manner – 
(1) Unnecessary and wanton infliction of pain. 

(a) Current cases challenge the manner of lethal injection

(b) Also responsible for the end of old sparky

ii) Disproportional – killing Δ is disproportionate to the crime Δ committed. 
(1) DP is disproportionate for the rape of an adult (Coker v. Georgia)

(a) Some states have DP for rape of child.  These laws have not made to USSC yet, so not sure they will stand.  

(2) Δ’s level of involvement in the killing:

(i) Endmund:  Δ was getaway driver and did not know the full extent of the crime. Found guilty of murder and sentenced to death. USSC found level of involvement was not great enough for death penalty 
(ii) Tison v. AZ:  Δs smuggled weapons to prison to get their dad out. Dad later killed family of 4 while trying to take their car to escape. Δs guilty of murder and aiding and abetting. USSC said DP was con$

(b) For non-killer, need:

(i) Major participation in underlying crime

(ii) Reckless indifference for human life
2) California Law

a) Before trial, prosecutor must decide whether to ask for death penalty.  Not automatic-prosecutor must ask.

i) Committee that decides whether to ask for DP

ii) Informally, Δ-atty can send letter to DA with exhibits and other materials to persuade da not to go for death.

(1) Tactical decision how much to turn over to DA about the case.  This is the first shot at saving 

b) Most common Special circumstances are Felony Murder and Multiple Murder. 

c) Bifurcated Proceeding

i) Phase I:  Jury decides guilt and whether special circumstances

ii) Phase II:  Jury decides whether death or life without parole.

(1) Jury can hear:

(a) How awful the crime was

(b) Impact on the victim

(c) Δ’s good character

(d) Δ’s bad childhood, etc. 

3) Victim Impact Statements 

a) USSC upheld this evidence in Payne v. TN (1991). 

b) Prosecutor trying to persuade the jury to sentence to death by showing how terrible the Vs family is.  

c) USSC did find that there may be situation where the evidence unduly prejudicial that it is fundamentally unfair. 

d) Δ need not know anything about the V’s life.  

i) This seems contrary to Endmundson where Δs limited knowledge precluded death penalty.  Here, might not matter what Δ knew about V if prosecutor able to persuade jury. 

ii) Shouldn’t Δ’s culpability be based on what Δ knew?

e) Can the family say die or not die

Sexually Violent Predators & Similar Laws
1) One Strike Law (PC § 667.61, Suppl at 342)
a) Certain really bad sex offenses can result in 15-life or 25-life regardless of whether prior offenses. 

b) How the law works:

i) 25-life sentence if

ii) Specified sex offenses (forcible rape, forcible child molestation, penetration by a foreign object etc.)

PLUS

iii) 1 circumstance in § (d) include kidnapping or inflict aggravated mayhem or torture or commit a burglary intending to commit a sex offense.  

OR 

iv) 2 circumstances in § (e) include using a weapon, more than one victim being involved, tying or binding the victim, administration of drugs.

v) 15-life sentence if

vi)   Specified sex offenses (forcible rape, forcible child molestation, penetration by a foreign object etc.)

PLUS

(a) 1 circumstance in § (e) include using a weapon, more than one victim being involved, tying or binding the victim, administration of drugs.

c) Must serve at least 85% of minimum.

d) Judge does not have discretion to lesson sentence if crime charged under this law and circumstances found.
i) Pg. 344 Sub. (f) pg. 343:  Notwithstanding any other law, the court shall not strike ANY of the circumstances specified in (d) or (e).
2) Registration & Community Notification (Megan’s Law)

a) Law requires:

i) Certain convicted sex offender register with local police.

ii) Law enforcement notify certain people/entities of the offender’s presence in the neighborhood. 

b) USSC says this type of law is okay:

i) No ex post facto issue because not “punishment”; just dissemination of public information.

3) Civil Confinement (Jessica’s Law)

a) Provides for civil confinement of persons determined to be Sexually Violent Predators (SVPs).  Confinement is in addition to/instead of any criminal sentence. SVP may be confined even if not convicted, if not guilty by reason of insanity. 

b) Person remains confined until court determines no longer dangerous or abnormal.  

c) Determination is based on background of sexually violent acts.  It does not require a new crime.

d) How the law works

i) During initial criminal proceedings or while Δ already in prison, background of sexually violent behavior is identified.  DA asks court to confine Δ as SVP.

ii) Δ then receives jury trial to determine whether SVP by preponderance of the evidence. 

iii) Under Jessica’s law, Δ receives only one jury trial to make the SVP determination. 

(1) Previously, Δ could receive jury trial every 2 years to make the determination.
e) This type of law does not present ex post facto issues because it is “treatment”, not “punishment.” (Kansas v. Hendricks) 

Collateral Attacks to Sentences
1) Two ways of undoing sentence can come about:

a) Just Convicted:

i) E.g., buyers remorse.  Assuming Δ was properly advised, changing mind is not a good reason to undo the sentence

b) Post-conviction:

i) If you wait too long then issue about why did you wait (e.g., laches)

2) Vehicles to undo sentences: 

a) Direct Attack
i) A challenge made in the court where Δ received the erroneous sentence

ii) If successful, then case reopened and potential retrial.  

iii) Risk of reopening case:

(1) Δ opens self up to receiving a higher sentence.

(2) On the other hand, may turn into dismissal if its been along time since original trial and DA can’t put on case (e.g., evidence no longer available or Ws memory fade) 

iv) Why Δ’s prefer collateral attacks over direct:

(1) Collateral more likely to succeed.  There is a strong preference in the system to not undo what is already done.  

(2) Not asking to reopen another case, institutional considerations.

(3) Direct attack opens Δ up to increased punishment if new trial

(4) Geographic (Green) of where original sentence imposed.  If it is in another state, may be difficult/impossible for Δ to make a direct attack in that jurisdiction.

(5) Judge in original proceeding unlikely to agree mistake or to overturn if presided over the first trial. Especially if it was a sweetheart deal the first time. 

b) Collateral Attack
i) A challenge raised where conviction being used as a prior or for some other purpose. 
ii) If collateral attack successful, then the conviction can’t be used against you for the current proceeding, but the conviction otherwise stands. 



3) Challenges

a) Boykin-Tahl violations:

i) Boykin (Federal Case) requires Δ be advised advised of core con$ rights that Δ was giving up by pleading guilty.  These rights include waiver of jury trial, witnesses, cross examine, to remain silent.  

ii) Tahl (California) also requires that Δ be advised of other immediate consequences of pleading guilty, such as deportation.  

iii) Neither case requires the court to advise Δ possible future consequences of pleading guilty, such as the conviction being used as a strike prior to increase punishment if Δ gets in trouble again in the future. 
iv) To prevail, must show:

(1) Not advised of rights

AND

(2) Would not have gone through with the plea if had been advised.  

(a) Not enough to just say wouldn’t have gone through with it. 

v) Where challenge can be raised:

(1) Federal:  Boykin does not require on the record advisement.  Under federal case law (and many other states) Boykin challenges can be made collaterally. (Garcia)
(2) CA: Tahl (California) requires that advisement of waiver of Con$ rights be made on the record.  In California, can raise Boykin-Tahl challenge collaterally if violation occurred in a state that requires advisement on the record. (Green)
(a) If violation in state that does not require on the record advisement, then cannot raise collateral attack in CA.  Must be made directly in the original jurisdiction. 
b) Ineffective Assistance of Counsel
i) Can only be raised in direct attack
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