OUTLINE FOR SENTENCING 
THE PLAYERS

PROSECUTOR:  The enforcer and person with the most power.  Determines whether to charge ▲, what crimes to charge him with, whether to plea bargain, what the plea will be.

DEFENSE ATTORNEY:  The person on the side of the ▲.  Pushes for the lighter sentence.  Does whatever he can ethically and legally for ▲.  

JUDGE:  The ultimate determiner of the Sentence. 
punishment theories

1.) DETERRENCE:  The idea that punishment can deter someone from committing a crime. 

a.) SPECIFIC DETERRENCE:  Stopping this ▲ from committing another crime. 

b.) GENERAL DETERRENCE:  Discouraging the general populace from committing a crime because they see what will happen. 

2.) INCAPACITATION:  Stopping a person from committing a crime because they’re locked up and unable to be in society. 

a.) REPLACEMENT EFFECT:  Once one person is off the street, another will take his place.  Especially true for consensual crime such as drugs and prostitution. 

b.) ECONOMIC EFFECT:  It is very expensive to incapacitate people in prison.

3.) REHABILITATION:  If you take time to fix the person and address the problem, they won’t do it again. 

a.) EFFECTIVENESS?:  Rehab is expensive and drug addiction has an extremely high relapse rate. 

4.) RETRIBUTION:  Punishment for punishment’s sake.  You did something bad, you should be punished.  It is a moral imperative. 

the prison and jail system
PRISON/INDUSTRIAL COMPLEX:  The system feeds itself- the government supports construction of prison, lobbyists, prosecutors, police, defense attorneys etc.  Crime pays. 

JAIL:  Jail is local- you are sentenced to a jail in the same county you were convicted.  Most people in jail are awaiting their trial.  

→ Jail can be a place of punishment for misdemeanors and some felonies, or for people who get probation and jail time as their sentence.  People can be sentenced to probation with the condition that if they violate probation, they’ll go to jail. 

PRISON:  You can be sent to ANY prison in the State you were convicted in.

→ Prison is for felons.  For felons, the most common sentence is a hefty amount of jail time and then Probation.  Most people violate their probation, and when they do, they’re sent to Prison.  

→ California has a very high RECIDIVISM rate.  We have the highest number of actual prisoners in the country. 

PAROLE:  A period of time you have to check in with your Parole Officer, during which you may be sent back to prison if you violate the terms of your Parole. 
rights of a defendant at sentencing
POLICY:  The rights of a ▲ should increase (1) the LEGITIMACY of the system and (2) the ACCURACY of the system. 

RIGHT OF ALLOCUTION:  An unsworn statement from a convicted ▲ to the sentencing judge or jury in which the ▲ can ask for mercy, explain his conduct, apologize for the crime, or say anything else in an effort to lessen the impending sentence.  


Statement is not subject to cross-examination – Prosecutor CANNOT rebut it. 

Shannon Case:  Juveniles do not have the right to allocution during sentencing. 

COMMON LAW:  At common law it was your only chance to speak.  You could claim insanity, pregnancy, that they weren’t the person convicted, or claim Benefit of Clergy so that you wouldn’t be put to death because you could be tried in the Church’s court. 

NO KNOWLEDGE REQUIRMENT:  Although you have the right to allocution, the rules do not require that you know you have the right, and do not say the Judge must inform you of your right.  

People v. West:  You may plead no contest, which is normally the same as a guilty plea, but here operates as a true not guilty plea.  
POLICY:  Right to Allocution adds to the legitimacy of the system by giving ▲s a shot at talking, but probably doesn’t change accuracy at all. 

RIGHT TO AN EFFECTIVE LAWYER AT SENTENCING:  You have the right to an attorney during the trial and adjudicative process, all the way to Sentencing.  

INEFFECTIVE ASSISTANCE OF COUNSEL:  If you have incompetent counsel, you may have your conviction overturned and have your case re-tried. 

TEST FOR DETERMINING INEFFECTIVENESS OF COUNSEL:  

Strickland v. Washington

1.) A lawyer’s actions must have been UNREASONABLE AND

2.) You must have PREJUDICE created from the Ineffective Assistance of Counsel.

E.g.:  The ▲ told counsel about mitigating factors that would have helped his case.  Defense counsel doesn’t bring them up at Sentencing or at Trial.  To overturn the conviction, the appeals court must find the mitigating factors would have MATTERED and changed the outcome (prejudice). 

E.g.:  If there were aggravating factors that were not brought up, ▲ suffered no prejudice and the conviction would not be overturned for re-trial. 

POLICY:  The right to effective counsel aids the Accuracy of the system by being sure the pleas are entered correctly and that sentencing takes place fairly and correctly.  It adds to the Legitimacy of the system by leveling the playing field between Prosecutors and Defendants. 

THE RIGHT TO REMAIN SILENT AT SENTENCING:  The Judge may NOT interpret the decision to remain silent negatively during sentencing.  This is basic 5th Amendment- no requirement to talk during your hearing if it could weigh against you or incriminate you further. 
U.S. v. Mitchell:  ▲ plead down a drug conviction.  At Sentencing, π called witnesses to say she was a big fish in the crime circuit so she should get a greater sentence.  ▲ didn’t speak.  Judge said he had to believe π’s witnesses since ▲ wouldn’t speak.  Supreme Court said this violated her 5thA rights and her silence could not be interpreted as an 
aggravating factor at sentencing. 

POLICY:  The right to remain silent at sentencing undermines Accuracy since the ▲ doesn’t have to give information.  It may make the process seem more legitimate since ▲ retains rights through the whole process.  

prosecutorial discretion

CHARGING DISCRETION:  The Prosecutor decides what to charge the ▲ with, which determines the minimum and maximum sentencing possibilities, and the parameters for a plea bargain.  


No one may appeal a Prosecutor’s Charge – the power is absolute and un-reviewable.  


POLITICS:  The Prosecutor is politically liable to the people.  It is an elected position, so if the people do not approve of the Prosecutor’s actions, 
JUDGE’S ROLE:  A Judge may not change the charges that a Prosecutor brings.  He may dismiss the charges in the interest of Justice, but he is also subject to review through Appeal.
WOBBLER:  A crime that can be charged as either a Felony or a Misdemeanor. 

E.g.:  Commercial Burglary is a Wobbler and may be charged as a felony or misdemeanor.  Residential Burglary is a straight Felony- period. 


→ Felonies cannot be expunged, they are on your record forever.  

DISCRETION:  A Judge may increase or decrease the Prosecutor’s determination of a Wobbler and move it to a felony or a misdemeanor.  

CHARGED DOWN:  But the Prosecution can appeal if the Judge reduces the Wobbler from a Charged felony to a misdemeanor.  

CONSENT:  The ▲ must consent if the Judge is going to move the charge from a misdemeanor to a felony.  Could happen if ▲ wants counsel or wants a Preliminary Hearing – both only available in felony proceedings.  

PROSECUTORIAL VINDICTIVENESS CONTINUED

· NEW FACTS:  You can make a sentence higher after at trial if “new facts” come out at trial which were not available during the plea bargain time.  

· RECUSAL:  If the Prosecutor gets too personally tangled in the case (like his house was robbed by the person he’s trying to prosecute), the Defense may make a motion to have the Prosecutor recused.  

Recusal almost only comes into play when the Prosecutor or someone they love it the victim.  The only way to fix it is to have the Prosecutor taken off the case. 

SEPARATION OF POWERS

CONSTITUTIONAL CONCERNS:  The Prosecutor is a member of the Executive Branch.  To allow him a veto over the Judge’s sentencing would be a violation of the Separation of Powers.  

GANG INJUNCTIONS

GANG INJUNCTION:  Serving a group of people with notice that lots of legal activities are now illegal for them.  E.g.:  Standing with other gang members, being in cars with other gang members, using marker pens, having marbles etc. 

The Injunction is like a RESTRAINING ORDER.  If the members violate it, the city SUES them as a PUBLIC NUISANCE for INJUNCTIVE RELIEF.  

If the gang member has been served with the Injunction and then if found to have violated it by owning marbles, then the Police can file criminal charges for CONTEMPT OF COURT for violating the Injunction. 

MISDEMEANOR:  Violation of a Gang Injunction is a misdemeanor worth up to six months in jail.  If the Judge assigns the sentences to be served Consecutively, the guy with the marbles in a car with other gang members could get a year in prison. 

NO CONVICTION REQUIRED:  Once you’ve been served with an Injunction, you are essentially bound by it and are subjected to criminal penalties for violating it, even though no one has proved you did anything wrong. 

ACTUAL NOTICE:  If you have actual notice of the Injunction, then you are under its power.

NO RIGHT TO COUNSEL:  Since these are technically CIVIL suits being brought, Defendants have no right to appointed counsel, even though criminal penalties are assessed if the Defendant is found guilty. 

CONSTITUTIONAL QUESTION:  You have no right to socialize to commit crimes or intimidate other people.  Not a violation of the Constitutional right to freedom of association.  

PROOF:  Once the Defendant is under the injunction and violate it, the Government must still prove:

1.) That the Defendant was properly enjoined

2.) The Defendant violated the injunction

* No requirement to prove the Defendant was actually in the gang to begin with.  The only time to challenge that is when they first get the injunction and have time

to challenge it in Court. 

PROBATION

PROBATION:  A court-imposed criminal sentence that, subject to stated conditions, releases a convicted person into the community instead of sending the criminal to jail or prison. 

REHABILITATION is the central premise of Probation. 

ONE YEAR in jail is the maximum jail term that can be combined with Probation.  

EXPUNGED:  A felony with jail time served and probation can be expunged.  If you serve prison time for your felony, the felony can’t be expunged. 

Felonies include the possibility of going to prison.  Misdemeanors almost never carry prison time. 

TYPES OF PROBATION

1.)  SUMMARY PROBATION:  Unsupervised.  Often defendant is sentenced and never seen in court again.  No reporting or Probation Officers.  You’ll go to jail if you violate probation. 

2.)  FORMAL PROBATION:  Supervised Probation with reporting to a Probation Officer.  You can go to prison if you violate your probation.  You’ll go to Jail or Prison if you violate your probation.  Almost exclusively for felons.

· Generally you get Summary Probation for Misdemeanors and Formal Probation for Felonies. 

PAROLE is a type of Formal Probation that occurs when you are released from Prison. 

CONDITIONS FOR PROBATION must be geared toward REHABILITATING the Defendant.  

Shaming punishments are unconstitutional, but as long as the punishment has some type of rehabilitation theme, creative judges and creative conditions are just fine.  

NO PROBATION FOR:


1.)  SERIOUS FELONIES:  If you use a deadly weapon or a gun during a serious felony, the Judge cannot grant Probation (arson, rape, murder).  Some drug crimes require prison time as well. 


2.)  INFRACTIONS:  The least serious crimes will not give you Probation- usually you’ll get a ticket.  Since there is no possibility of jail time (littering, loitering), you can’t have Probation. 

JAIL THREAT:  You cannot get Probation if there is no threat of Custodial Sanctions

WABBLET:  A crime that teeters between an Infraction and a Misdemeanor.  The Defendant can try to argue to for the Infraction to be a Misdemeanor.  With a Misdemeanor, you have the right to counsel and the right to a jury trial.

GRANTING PROBATION

STATUTES sometime prohibit the granting of Probation for certain crimes.  

Some crimes allow for Probation, but only where the Judge has found an Unusual Case where the Interests of Justice Warrant giving probation. 

MISDEMEANORS

ALL MISDEMEANORS are available for Probation. 

Exception:  Possession of less than an ounce of marijuana ($100 fine max).  No threat of custodial sanctions = can’t grant Probation

For some Misdemeanors there is Mandatory Jail Time.  E.g.:  Repeat prostitution, drug sale etc.

The Conditions of Probation are up to the Judge, but they must be Reasonable. 

FELONIES

The Judge does not have to give you Probation with a Felony- s/he can always give you prison time. 

The Prosecutor frequently makes the decisions about Probation since 90+% of cases settle.

CALIFORNIA RULES OF COURT 4.413 AND 4.414

These two codes are the Court’s guide for determining whether or not Probation should be granted.  

4.413 is the beginning and it describes when Probation can be granted.  4.414 lists the FACTORS which the Court will consider. 

4.413(a):  Consideration of eligibility:  The Court shall determine whether the defendant is eligible for Probation

(b):  If the Defendant comes under a statutory provision prohibiting probation “except in unusual cases where the interests of justice would be served” or a substantially equivalent provision, the  court should apply the criteria in (c) to evaluate whether the statutory limitation on probation is overcome; and if it is, the court should then apply the criteria in rule 4.414 to decide whether to grant probation. 

(c):  The Following FACTS may indicate the existence of an unusual case in which probation may be granted if otherwise appropriate:

1.)  A fact or circumstance indicating that the basis for the statutory limitation on probation, although technically present is not fully applicable to the case, including:

i.)  The fact or circumstance giving rise to the limitation on probation is, in this case, substantially less serious than the circumstances typically present in other cases involving the same probation limitation, and the defendant has no recent record of committing similar crimes or crimes of violence. 

ii.)  The current offense is less serious than a prior felony conviction that is the cause of the limitation on probation, and the defendant has been free from incarceration and serious violation of the law for a substantial time before the current offense.  

2.)  A fact or circumstance not amounting to a defense, but reducing the defendant’s culpability for the offense, including:

i.)  The defendant participated in the crime under circumstances of great provocation, coercion, or duress not amounting to a defense, and the defendant had no recent record of committing crimes of violence.  

ii.)  The crime was committed because of a mental condition not amounting to a defense, and there is a high likelihood that the defendant would respond favorably to mental health care and treatment that would be required as a condition of probation. 

iii.)  The defendant is youthful or aged, and has no significant record of prior criminal offenses.  


4.414:  Criteria affecting the decision to grant or deny probation include:


(a)  Facts relating to the CRIME, including:

1.)  The nature, seriousness, and circumstances of the crime as compared to other instances of the same crime.  

2.)  Whether the defendant was armed with or used a weapon.

3.)  The vulnerability of the victim.

4.)  Whether the defendant inflicted physical or emotional injury.

5.)  The degree of monetary loss to the victim.  

6.)  Whether the defendant was an active or passive participant. 

7.)  Whether the crime was committed because of an unusual circumstance, such as great provocation, which is unlikely to recur. 

8.)  Whether the manner in which the crime was carried out demonstrated criminal sophistication or professionalism on the part of the defendant. 

9.)  Whether the defendant took advantage of a position of trust and confidence to commit the crime. 

(b) Facts relating to DEFENDANT, including:

1.)  Prior to the record of criminal conduct, whether as an adult or juvenile, including the recency and frequency of prior crimes, and whether the prior record indicates a pattern of regular or increasingly serious criminal conduct.  

2.)  Prior performance on probation or parole and present probation or parole status.

3.)  Willingness to comply with the terms of probation. 

4.)  Ability to comply with reasonable terms of probation as indicated by the defendant’s age, education, health, mental faculties, history of alcohol or other substance abuse, family background and ties, employment and military service history, and other relevant factors. 

5.)  The likely effect of imprisonment on the defendant and his or her dependents. 

6.)  The adverse collateral consequences of the defendant’s life resulting from a felony conviction. 

7.)  Whether the defendant is remorseful.

8.)  The likelihood that if not imprisoned the defendant will be a danger to others. 

Two Unwritten Rules:

1.)  The Criteria is NOT EXCLUSIVE.  The Judge may consider mitigating or aggravating circumstances not in the statute.

2.)  One factor can outweigh several other factors. 

WEAPON:  If a weapon was used in the crime, that is an aggravating factor.  But if the crime itself did not involve the weapon but the defendant simply had one, that isn’t going to be an aggravating factor. 

E.g.:  Defendant is indicted for check fraud.  He has a gun.  Doesn’t matter- no FACTUAL NEXIS between the crime and the use of a firearm.  

VICTIM VULNERABILITY is a factor to consider about the crime.  The defendant must be AWARE of the vulnerability of the victim to have it count against him.

FORESEEABILITY:  Unlike torts and the eggshell victim, we must have some foreseeability in the criminal context. 

ABILITY TO COMPLY:  If you are unable to comply with the terms of your Probation, you can’t have it. 

Sanchez case made this rule.  E.g.:  If you’re an illegal immigrant and you will be deported when caught, you can’t get Probation because you won’t be able to check in with your Probation Officer. 


REMORSE:  You can’t use someone’s lack of remorse against them, but you may use their remorsefulness as a way of mitigating the sentence. 

PROBATION REPORT:  The Probation Officer prepares a report after interviewing the Defendant and the police.  They complete a report, complete with a recommendation for sentencing – either probation or jail time or prison.   Judge doesn’t have to follow it, but it is persuasive. 

JUVENILE SENTENCING

SYSTEM:  PLACEMENT then CAMP than CALIFORNIA YOUTH AUTHORITY (CYA)

PLACEMENT:  A type of probation- you can even be placed in your own home.  Can also be placement in foster care. 

CAMP:  Camp is away from your family doing labor and skills training – boot camp. 

CYA:  Like prison for kids.  Outside the community, over-crowded, frequently non-habilitating. 

CHARGED AS AN ADULT:  If the minor is charged as an adult, at the age of 18, he will graduate to regular Prison.  


If charged as a minor, the State can only keep you until you’re 25 – period.  

Either way you’re charged, you stay in CYA until 18 then get shipped off to regular prison.

The Judge cannot determine whether the defendant is charged as a minor or as an adult- only the Prosecutor has that power. 

SENTENCING SYSTEMS

INDETERMINATE SENTENCING:  The practice of not imposing a definite term of confinement, but instead prescribing a range for the minimum and maximum term, leaving the precise term to be fixed in some other way, usually based on the prisoner’s conduct and apparent rehabilitation while incarcerated.  

Pre 1977 California had this system.  Essentially the Judge gives a range and the Parole Board determines when the person actually gets out. 

DETERMINATE SENTENCING:  A sentence for a fixed length of time rather than for an unspecified duration.  

There is a Statutory minimum, middle ground and high ground for prison time for most crimes in California.  

For major violent felonies, Indeterminate Sentencing still exists.  E.g.:  For rape you can get 15-Life.  The 15 years is the minimum, and then the Parole Board will do the determination of when you actually get out.  

PROS:  Makes it easier to PLEA BARGAIN since the Defendant knows what s/he’s looking at if convicted.  Before could happen by Judge’s whim so it erases some Disparities in the system.  Also gives a sense of Accountability since the Parole Board doesn’t have to explain why a person is kept or goes free- the Judge assigns based on the Sentencing guidelines.  

CONS:  The Judge still gets to pick between three sentences (high, middle, low), so disparity in the system will still exist.  No one is really looking at what is going on in the courts unless it is a high profile case, and there is still a lot of uncertainty.  


In the last 20 years the trend is toward more Indeterminate Sentencing. 

MAKING A PRISON SENTENCE

SIX STEPS TO DETERMINING A PRISON SENTENCE:


1.)  Choose the Base Term


2.)  Add in Conduct Enhancements


2.)  Decide on Multiple and Concurrent Sentences


4.)  Or decide on Consecutive Sentences


5.)  Add enhancements for Prior Convictions


6.)  Subtract for Conduct Credits

STEP 1:  BASE TERM:  Judges choose the term from the Low, Medium and High from the statute.  After the Cunningham decision the Defendant has a right to have the JURY decide which term should be the base term.

The California Rules of Court have guidelines for determining which term should be used as the base term.  To get to the 

Cunningham stated that anything which would add to punishment must be decided by the Jury, so the Judge CANNOT choose the higher base sentence without the Jury’s determination.   
The Jury will make findings, but the Judge can still determine how much weight to give those findings.  The Judge can go with a lower term even if the jury findings allow for the higher term. 

BIFURCATION:  Some jurisdictions bifurcate the trial from the aggravating factors decisions and don’t do that part until after the conviction. 

THREE OPTIONS TO AVOID CUNNINGHAM:


1.)  Give everyone a jury trial on the facts

2.)  Make a true Range System- the Judge picks what level of the three he thinks most appropriate based on his thoughts- ignores aggravating and mitigating factors entirely.

3.)  Go back entirely to the Indeterminate System where the Judge has complete discretion in sentencing. 
STEP 2:  CONDUCT ENHANCEMENTS

Pre-Cunningham, there are certain activities that increase punishment beyond the term choices.  E.g.:  The defendant inflicted great bodily harm personally on the victim, so a conduct enhancement of two years is appropriate.

Now it is likely the jury would have to find defendant committed great bodily harm in order to create a conduct enhancement.

The Judge can still ignore the jury’s recommendation- just because they found a conduct enhancement doesn’t mean the Judge has to add in for it. 

STEP 3:  MULTIPLE COUNTS AND CONCURRENT SENTENCES

If there is more than one count against you, the Judge may decide to allow the sentences to run concurrently, so they expire at the same time and the count with the longest sentence is the most time the Defendant will serve.  

STEP 4:  OR MULITPLE CONSECUTIVE SENTENCES

If there is more than one count against you, the Judge may decide to allow the sentences to run consecutively, so you finish serving your sentence for one count before starting your sentence for the next.  

You don’t get the full term for each- you get the one term plus 1/3 of the mid for each other count.   

STEP 5:  ENHANCEMENTS FOR PRIOR CONVICTIONS

Priors justify the Judge going from mid to high level base term, but the Judge may also add time to your sentence for prior convictions.  

Judge has DISCRETION as to whether s/he adds on for Priors. 

STEP 6:  CONDUCT CREDITS

Once you’re in prison, the rule is you serve 50% of your time assigned unless the crime is a VIOLENT FELONY (page 146 has list of “violent felonies” = murder, rape, sodomy, robbery etc.) 

A VIOLENT FELONY (pg. 146) will get you 80% of your assigned sentence before you’re eligible for parole.  

Conduct credits count for good behavior and for participating in work and study activities.  If they refuse to do anything useful or productive, they’ll serve 66% of their time before they’re eligible for parole.  

Weaver v. Graham:  At the time YOU COMMITTED THE CRIME, if they law said you’d serve 50% time before being eligible for parole, and then the law changed to 85%, the change does not apply to you.  You get the amount of time the statute required when you commissioned the crime.  Avoids the ex post facto problem.  

Therefore, if the Prison Credit scheme changes while you’re there, the changes don’t apply to you.  It is unconstitutional to add punishment once you’re sentenced because the law changed.  

THE THREE-STRIKES LAW

After three strikes you have an automatic 25-Life Sentence.  25-Life means 25 years minimum before you’re eligible for parole- no 50% or 80% - 25 minimum.

LAWS BEFORE THE THREE-STRIKES LAW:

1.)  VIOLENT OFFENDERS STATUTE:  If a person has two violent offenses on their record and they commit a new violent offense, they get 25-Life.  More restrictive in what counted as a “violent” offense.  

2.)  5-YEAR PRIOR LAW:  If you commit a Serious Felony, and then commit another, you get a 5-year penalty for each previously convicted felony.  No life sentence available here, and they’d do 50% of the sentence. 

3.)  ONE YEAR PRIOR LAW:  For every time you’ve been to prison, you get one year added on to the next felony conviction.  This only counts per time you went to prison- so one year on a five-count indictment would be appropriate.  

DETERMINING PRIORS

The new crime had to happen after March 7, 1994, otherwise there would be an ex post facto problem, but PRIORS counted from before or after March 7, 1994.  

POLICY:  The three-strikes law has little rehabilitative effect.  It mostly serves incapacitation, and may have a shot at deterring people.  It is punitive, but it is punishing people mostly for a pattern of criminality as opposed to for the current crime. 

THREE STRIKES LAW:  If you have two STRIKE PRIORS and commit ANY NEW FELONY, you get 25-Life. 
If you have one strike prior and commit a new felony, you’ll get DOUBLE TIME for the new felony. 

PLEA BARGAINS:  This law was probably created to restrict plea bargaining for serious repeat offenders, however, instead, Prosecutors can simply “not PROCEED” on one of the strike priors to plea down from the Mandatory 25-Life scenario. 

JUVENILES:  Prosecutors can charge people as young as 14 as an adult, which would give the 14-year-old Strike Priors.  

WASH-OUT PERIOD:  There is no wash-out period for felonies under the Three-Strike law.  You could go 30 years without a felony, but if you commit another, they’ll drudge up the one from 30 years ago and can hold it against you. 

Most Frequent Offenses for Three Strikes Law:  (1) Burglary, (2) Robbery and (3) Drug Offenses.

PETTY-THEFT WITH A PRIOR:  This is a Wobbler charge that can be charged as a misdemeanor, but can also be charged as a felony.  When you have a THEFT-RELATED CRIME (felony or misdemeanor) on your record and you commit a new theft-related crime (including a misdemeanor), the new crime is a Wobbler which can be charged as a felony. 


So two misdemeanors can count as a felony which can send you to prison for 25-life. 

E.g.:  Andretti:  Had two residential burglaries on his record.  He stole videotapes at two different stores and was charged with two separate misdemeanors.  He was convicted on both and was sent to prison for 50-Life (two consecutive 25-Life sentence).  

If the Defendant had two rapes as his strike priors and committed a petty theft, it will be charged as a misdemeanor with no possibility of a third strike.  

CALIFORNIA AND THE THREE-STRIKES PRISONERS

There are 8,000 people in prison now doing 25-Life.  

4,000 of them had their third strike as a Non-Serious and Non-Violent crime, such as drug possession, petty theft with a prior or receiving stolen property. 

POLICY:  Essentially we’re punishing people for their previous behavior, which doesn’t sound constitutional.  We’re taking them out of society based on the risk that they will be dangerous again, but you can’t punish people for what they might do, so that doesn’t sound constitutional either. 

POLICY:  JUDGES:  Is it constitutional to limit the Judge’s discretion so much as to have mandatory life sentences?  It is constitutional to have these huge sentences for non-violent, non-serious crimes on the basis of cruel and unusual punishment? 

Prior to 1994, Judges thought they had No Discretion with Life sentences.  They thought they had to give a 25-Life sentence for a third strike crime and wouldn’t allow plea bargaining. 

People v. Romero:  California court said Judges have the power to DIMISS THE PRIORS in the furtherance of justice.  They can dismiss one or both priors or even just give Probation. 

People v. Williams:  Judges are not supposed to abuse power and can only dismiss priors when the defendant “falls outside the Spirit of the Three-Strikes rule.”  

In Williams, Defendant’s third strike was a non-serious/non-violent DUI, but he’d had several felony DUIs in the past, so dismissing the priors would be an abuse of power by the Judge.  
GENERAL RULE:  If the Defendant’s new crime is SERIOUS OR VIOLENT it will ALWAYS be an abuse of power to give the Defendant less than 25-Life.  
If the Defendant’s new crime is Non-Serious or Non-Violent, it is not an abuse of power to give them less than 25-Life.

Since this rule came into being, all 4,000 prisoners in 25-Life for non-serious/non-violent third strikes have had their sentences reviewed by Judges to be sure they’re fair.

CRUEL AND UNUSUAL PUNISHMENT

In Sentencing we’re talking about the LENGTH OF THE SENTENCE as cruel and unusual punishment. 

EXAMPLES:

Rumel v. Estelle:  NOT CRUEL:  Texas law that said on any third felony you get life in prison.  Period- but you’ll be eligible for parole, so it isn’t necessarily a life sentence. 

Solom v. Helm:  CRUEL:  South Dakota law that said after three felonies, if you commit any new felony you get Life without the possibility of parole.  Not good enough. 

Harmelin v. Michigan:  NOT CRUEL:  Michigan law that said if you have over a certain amount of cocaine, you get life without the possibility of parole.  Not cruel because Defendant had enough cocaine for 60,000 doses.  If you do something that bad, life without the possibility of parole is Constitutional. 

Ewing v. California:  NOT CRUEL:  Companion case with Andratti that went to the Supreme Court.  Court upheld conviction for grand theft - $1200 – as a reasonable third strike sending him to prison for 25-Life.  Had violent priors.

PROPOSITION 36- CALIFORNIA’S DRUG REHABILITATION INTIATIVE

In other states where studies have been done, up to 85% of the prisoners had some type of illegal drug in their system when they were first arrested. 

Most state penal systems separate POSSESSION FOR PERSONAL USE from POSSESSION WITH INTENT TO SELL.

Depending on the drug, even Possession for personal use can give you prison time- Mushrooms, Ecstasy, Methamphetamines, Roofies etc. are FELONIES even when you only have a personal use amount with you. 

Possession of Marijuana and Valim for Personal Use are the only drug-possession related Misdemeanors.  All the other drugs are felonies. 

800 people are doing 25-Life for their third-strike of Possession for Personal Use.  One-third of the entire prison population is in for Possession for personal use.  

PROPOSITION 36:


1.)  If you’ve got Possession of Drugs for Personal Use and


2.)  You’re Convicted of Possession for Personal Use then


3.)  You get Mandatory Probation and No Incarceration

If you finish Probation successfully, then your case is DISMISSED and EXPUNGED from your record.  

The most controversial part of Prop 36 is that the Judge cannot order jail time- it completely takes away the Judge’s discretion. 

DRUG COURT MODEL:  This idea was based on drug courts, where the Judge would give you probation, rehab and the threat of incarceration if you messed up.  Prop 36 takes the incarceration part away.

THIRD VIOLATION:  The Judge can only give you prison time on your third violation of Probation.  After the Defendant fails three times, he may get jail or prison time. 

AMENDMENT:  The Judges convinced the legislature to add FLASH INCARCERATION back into the Statutory scheme so there was some teeth to the law.  As soon as the amendment came into law, there was a lawsuit saying it wasn’t consistent with the Initiative that created Prop 36.  Injunction was granted and stands as this is litigated. 

STRIKE PRIORS:  You may still be able to get Prop 36 Rehab without jail if you’ve got Strike Priors- but only if the Strike Prior is more than 5 years old and you’ve been out of Prison for a while. 
FEDERAL SENTENCING GUIDELINES

FEDERAL SENTENCING GUIDELINES:  The Guidelines limit a Judge’s discretion at Sentencing and try to create a system where the same crime will get the same time across the country.  Eliminated Judicial Discretion.

Zones:  The FSG have 43 SENTENCING LEVELS. 

ZONE A:   0-6 months in jail.  Probation is authorized.  Judge has TOTAL DISCRETION in Zone A cases.  

ZONE B:  Probation is authorized, but there must be a RESTRAINT on ▲ and conditions for probation. 

ZONE C:  PRISON- Probation is authorized, but the Judge must impose some Prison time.  

ZONE D:  Mandatory State Detention with NO Probation allowed. 

BASE LEVEL:  The definition of the crime itself will give you your base level.  

SPECIFIC OFFENSE CHARACTERISTICS:  The Judge can add or subtract in certain scenarios, like whether a firearm was used, or how much money was stolen etc. 

ADJUSTMENTS:  Adjustments based on conduct- things like, if you attack a vulnerable victim, add 2, is you’re a minor participant in the crime, subtract four.  Did you obstruct justice, have multiple offenses or accept responsibility? 

FINAL OFFENSE LEVEL:  The Base +/- Specific Offense Characteristics +/- Adjustments = Final Offense Level.  Cross Reference your Final Offense Level with your Prior Criminal History to determine how much time you’ll spend in prison. 

→ You serve 85% of your time with a FSG SENTENCE.  

The Apprendi Decision

Traditionally the Judge made the decision about Specific Offense Characteristics and Adjustments by a Preponderance of the Evidence standard. 

Apprendi:  Any Specific Offense Characteristic or Adjustment that INCREASES punishment must go through the JURY.  It is essentially an element of the offense.  

REASONABLE DOUBT:  The jury must make a finding that the element exists beyond a Reasonable Doubt in order to increase punishment. 

This rule may make trials Longer and could increase jury confusion. 

BIFURCATION:  The case can be bifurcated, with the jury first deciding whether the underlying crime occurred, then trying and imposing sentencing adjustments if convicted. 
California- Cunningham
Cunningham:  California high court followed Apprendi and said that in cases where the Judge picked the high term for the Sentence, the ▲ had a right to have the jury hear the evidence of aggravating factors in sentencing. 

PRESUMPTION in California is that the Judge pick the MIDDLE TERM.  If he chooses higher, Cunningham says the ▲ has the right to have the jury do that.  In California the jury is never impaneled for the Sentencing, so it essentially eliminated the high term entirely. 

AVOIDING APPRENDI:  INDETERMINATE SENTENCING:  If the Judge has total discretion, that’s OK since there is no Adjustment or higher penalty for aggravating facts. 
PLEA BARGAINING
PLEA BARGAIN:  A negotiated agreement between a prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser offense or to one of multiple charges in exchange for some concession by the prosecutor, usually a more lenient sentence or a dismissal of other charges. 

90% of cases are resolved by Plea Bargains.  Our system only functions at this point if most cases plea out.  
FACTORS:

1.) How good your lawyer is and what their negotiating skills are like

2.) How bad your crime was

3.) How smart or risk-averse the Defendant who will be on trial is

POLICY:  Plea bargaining doesn’t serve the Purposes of punishment.  It only serves efficiency.  Prof. R. recommends getting rid of it entirely. 

JUDICIAL APPROVAL:  With all pleas, the Judge must still approve the Sentence.  If the plea bargain is not accepted, the case could still go to trial.  

Types of Pleas

INDICATED SENTENCE:  The Judge tells the ▲ what he will get.  The Judge states “this case is worth 4 years if you plead.”  The Judge is giving the ▲ a clear picture of his/her feelings on the case, so it informs the ▲ about what the plea should be and whether s/he should accept it. 

NEW FACTS:  After trial the ▲ generally can’t rely on the previous Indicated Sentence, because the Judge will invariably say that new facts came out at trial which changed his sense of how much time this crime deserved.  Way of adding in the trial tax. 

NO LO CONTENDO:  In a misdemeanor case, No Contest please cannot be used against the ▲ in a subsequent Civil Case.  In FELONY charges, the no lo contendo plea CAN be used against ▲ in subsequent civil trials.  “Guilty” is an ego threat- “no contest” sometimes helps the plea.

BLINE PLEA (OPEN PLEA):  ▲ pleads guilty and leaves it up to the Judge to determine the sentence.  It’s throwing yourself on the mercy of the court and rarely happens unless you have an Indicated Sentence and want to go for it. 

NEGOTIATED PLEA:  The Sentence is negotiated with the Prosecutor before hand and they are bound by the plea they negotiate. 

LIDS:  The highest sentence the Judge may impose according to the plea.  E.g.:  A 1-year lid on a potential 5-year sentence to get the plea. 

PACKAGE DEAL:  Either all ▲s take the deal or none of them get it.  ▲s can all get separate amounts of time, but they all have to take it at once to make the case go away. 

EMPTY CHAIR:  The Prosecutor doesn’t want the empty chair at the trial, “the other guy did it, but he isn’t here to testify.”  Too easy for the jury in both cases to blame the empty chair and return acquittals for both. 

SLOW PLEA:  ▲ STIPULATES to the facts as presented in either the police report or the preliminary hearing, knowing the Judge will find him guilty. 

APPEAL:  Done for appeal process- like if you lost a suppression motion you should have won.  Allows for record for appeal.

REALLY SLOW PLEA:  Prof. R. had a package deal, but co-▲ wouldn’t plea.  ▲ went to trial but didn’t participate at all.  Conviction, then co-▲ got the same deal offered in the package deal for his plea. 
Waivers

CRUZ WAIVER:  The Judge allows ▲ to go home and the sentence is Stayed with an order to return.  If the ▲ does not return, the Judge can give you more time and you can’t take back your plea. 
▲ is told if he doesn’t show up, his plea will be enforced and time will be added without a trial available. 

HARVEY WAIVER:  Defendant pleas to one count, but they’re agreeing to make RESTITUTION as to the counts that are being Dismissed. 

Lids can include Harvey Waivers- you plead with a 3-year lid for robbery and have a 

Harvey Waiver to make restitution for the other larceny count which was dismissed. 

THE DEATH PENALTY
The U.S. is the only major western country with the death penalty.  

Constitutionality

→ We’ve always had the death penalty in the United States. 

Furman v. Georgia:  First case to challenge the constitutionality of the death penalty.  Court overturned conviction, saying in 1972 that the death penalty was CRUEL AND UNUSUAL because it was completely unbridled in its application.  There were no standards for when someone would get it. 

ARBITRARINESS in administration of the death penalty is not allowed.  

LIFE SENTENCES:  In 1972, everyone who had death sentences had their sentence converted to Life Imprisonment.

MANDATE:  It is not Constitutional to have a crime that automatically gives the death penalty.  


Woodson v. North Carolina established this principle. 

SPECIAL CIRCUMSTANCES:  The Georgia statute gave the jury discretion, but with GUIDELINES as to when the death penalty was available.  First Degree murder with Special Circumstances was OK for death penalty because jury decided both things. 


Gregg v. Georgia:  Case that created this guideline.  It fixed the arbitrariness problem

BIFURCATION:  Many states bifurcate the process.  They’ll give the jury the first question of the first degree murder with special circumstances, then do a separate sentencing hearing to determine life in prison or death penalty.  

CONSTITUTIONAL CONSIDERATIONS/POLICY:  (1) We’ve always had the death penalty in America.  (2) The constitution implicitly says it, “state can’t take life, liberty or property without due process of law.  (3) Common Law allowed it.  (4) 35 states have it, so we as Americans accept it as part of our Societal Standards of Decency. 

CHALLENGES TO THE DEATH PENALTY STILL AVAILABLE:

1.) MANNER OF DEATH:  If the way the death penalty is administered causes Unnecessary and Wanton Infliction of Pain, it will be Unconstitutional. 

2.) DISPROPORTIONALITY:  If killing the person would be disproportionate to the crime the person committed, that would also be cruel and unusual punishment. 

Coker v. Georgia:  Georgia gave the death penalty for rape.  Supreme Court held this was disproportionate for the crime.  Death penalty is now pretty much confined to murder. 

Endmund case:  ▲ was a get-away driver for murder.  Accomplice liability gave him the death penalty.  Found Unconstitutional.  He’s guilty of murder but didn’t commit the act of murder.  Disproportionate and unconstitutional.  

Tyson v. Arizona:  Brothers smuggled guns into prison and helped their Dad out.  Car broke down, good Samaritans stopped to help, but Dad and other guy stsole car.  Brothers convicted on murder for aiding and abetting.  Held Constitutional.  They had major participation in the deaths.  

FOR NON-KILLER TO GET DEATH PENALTY:

1.) MAJOR PARTICIPATION in the underlying offense AND

2.) RECKLESS INDIFFERNECE to human life

California Death Penalty Law

BIFURCATION:  California’s system is bifurcated.  We do the murder trial first, then the sentencing hearing to determine life in prison or death penalty based on the Special Circumstances surrounding the crime. 
PROSECUTOR must ask for the death penalty.  It isn’t automatic, even if the Prosecutor charges ▲ with a crime that is death-penalty eligible.  

SPECIAL CIRCUMSTANCES include felony murder, multiple murders, gang-related murders, murder that includes torture etc. 

PENALTY PHASE:  The California jury trial deciding life or death.  The jury is presented with evidence from both sides trying to persuade the jury to let the ▲ live or die.  

Jury can hear (1) how horrible the crime was on the victim, (2) the impact on survivors, (3) evidence to show that the ▲ was a good person, (4) evidence to show the ▲ had a messed up childhood and deserved mercy. 

VICTIM IMPACT STATEMENTS 


Payne v. Tennessee:  Victim Impact Statements are Constitutional.  It is OK for the
Prosecutor to present evidence about how messed up the lives of survivors are now. 

UNDULY PREJUDICIAL:  The Court left an exception to exclude Victim Impact Statements if the statement is unduly prejudicial, but they did not explain what that term meant. 

POLICY:  There are two schools of thought here- the first is that it doesn’t matter what happened to ▲’s family, only the ▲’s knowledge at the time of the crime matters because that goes to his mental state at the time.  The other is that impact is what matters and ▲s should be punished for what they did to the victim and the hole they left in the victim’s family and friend’s lives.  

SEXUALLY VIOLENT PREDATOR LAWS
INDTERMINATE SETENCES:  More and more California sentences are becoming 25-Life, so the Judge is not the actual arbiter of how long ▲ will spend in jail.  
SVPL laws are moving much more strongly toward the PAROLE BOARD deciding when they get out.  Back to the Indeterminate Sentencing idea. 

ONE-STRIKE LAW:  If your sexual crime is bad enough, you can get 25-Life for it.  Before one-strike, people were sentenced with Determinate Sentences, and they’d only serve 50% of their time with good behavior.  If your sex crime is bad enough, you won’t get another chance. 

Penal Code § 667:  (pg. 342)  Two Separate Penalty Sections- 

25-LIFE:  Sub. (d):  If you’ve committed one of these- you’ve got yourself 25-Life, with no parole eligibility for 25 years.  Includes kidnapping, torture, mayhem, burglary to rape etc. 

15-LIFE:  Sub (e):  If you’ve got one or more of these, you get 15-Life.  The Parole Board can choose never to release you.  Includes use of a weapon, more than one victim, tying or binding the victim, administration of drugs etc. 

If you do two or more part (e) crimes, you can be bumped up to 25-Life.  

NO STRIKING:  SUB (F):  (pg. 344):  The Judge can’t ignore the use of these activities.  They can’t bring mitigating factors in or ignore them.  Strips judicial discretion for these crimes.  

MEAGHAN’S LAW:  Registering sex offenders and putting their information on the internet for all to see.  Court says this is fine.  

TREATMENT AND INCARCERATION

SEXUALLY VIOLENT PREDATORS:  Once you get a jury to convict you as a SVP, you can stay in Prison until you get “better.”  You don’t have to ever get better.  It’s extreme incapacitation.  

Kansas v. Hendricks:  ▲ argued that his permanent incarceration in a “treatment center” in the prison was ex post facto and double jeopardy.  Court say no- treatment isn’t punishment, so the state can keep you in as long as they’re “treating” you.

MENAL ILLNESS:  The State can keep people incapacitated for mental illness, so this has some historical basis, but all SVPs aren’t technically mentally ill, so it is a stretch. 
PROCESS:  If you’ve committed a sexually violent crime, the prison psychiatrist will interview you to see if you will likely do that again if you’re released.  The case is then turned over to the D.A. who can file a petition with the court asking ▲ be put in incarceration “treatment” and not released.  Jury gets the case.  If they convict you beyond a Reasonable Doubt, you’re in forever.  
COLLATERAL ATTACKS ON SENTENCES

COLLATERAL ATTACK:  An attack on a judgment entered in a different proceeding.  An undoing of the sentencing and challenge of mistaken convictions.  


The system is very hostile to Collateral Attacks.  

TWO SCENARIOS: 

1.) JUST CONVICTED:  Usually a DIRECT ATTACK where you challenge your sentence with the Judge who convicted you.  E.g.:  You plead for 5 but were sentenced to 10. 

2.) SECONDARY PURPOSE:  You were convicted in a second court proceeding, but they’re using your first conviction against you for another purpose.  E.g.:  They’re using your conviction to deport you or to add punishment for your criminal record. 

GENERAL RULE:  If you change your mind later, about going to trial and being convicted, or about a plea you accepted, too bad.  You can’t change your mind and bring an attack.

LACHES:  Unreasonable delay or negligence in pursuing a right or claim- almost always an equitable one- in a way that prejudices the party against whom relief is sought.  You wait too long to bring your claim, sorry about that.  No claim. 
COLLATERAL ATTACK:  Your Collateral Attack on your previous sentence is heard by the Judge CURRENTLY trying you.  It’s the Judge who wants to use your previous conviction for a secondary purpose against you. 

BOYKIN/TAHL VIOLATIONS
BOYKIN/TAHL VIOLATION:  If you’re not read and informed of the core Constitutional rights you’re giving up at the time you enter your guilty plea, you may have a Direct or Collateral Attack on your Sentence. 
E.g.:  You are giving up the right to a jury trial, the right to confront your accusers, the right to remain silent etc. 
SECONDARY RIGHTS:  There is no obligation to inform you of secondary problems you may have from pleading guilty, like the loss of a job or being deported because of your illegal alien status now that you have a criminal record.  Or that this plea could give you a Strike Prior. 
FORUM:  You must have a forum to bring these claims.  They can’t be brought in the dark.  You must be in the process of sentencing in another court. 

TAHL WAIVER:  In California, refers to all the stuff they advise you of, including the consequences of your plea.  Usually includes secondary rights information (immigration status, time served will be credited to you etc.)  

People v. Allen:  It isn’t enough to say you weren’t informed of your rights to win the violation, you must prove you WOULDN’T HAVE ACCEPTED THE PLEA if you’d known.  High bar. 
DIRECT ATTACK ON A BOYKIN/TAHL VIOLATION:  If you convince the original Judge there was a BT Violation, your plea will be withdrawn and you will have an Open Case.  You may have to go to trial (without the offer of a plea). 
COLLATERAL ATTACK ON A BOYKIN/TAHL VIOLATION:  If you convince the new Judge that there was a BT Violation, they cannot use the previous conviction against you to add punishment or send you away on an immigration violation, but the previous conviction still Stands and is on your record as a conviction. 
With a Collateral Attack, no new hearing or opening of the previous case is necessary.  With a Direct Attack, it is.  
INCOMPETANT ASSISTANCE OF COUNSEL = DIRECT ATTACK:  If you’re using claiming IAC, you have to make a Direct Attack at the Court you originally tried the case in.  


IAC requires testimony and hearings

Allen said you can have Direct or Collateral Attacks on BT violations, but for IAC hearings, you have to have a Direct Attack. 

SYSTEM:  The system likes to grant collaterals.  ▲s are more likely to plea if you say, ignore their strike prior and sentence them on this crime.  Courts hate Direct Attacks- it re-opens previously disposed-of cases and adds to the Judge’s case list.  

PRIORS FROM OTHER STATES
Equal Protection for the Indigent allows Collateral Attacks on sentences from other states because to require a Direct Attack would require people to travel to the State they were originally convicted in to challenge a sentence.  Would be impossible financially for many. 

ON THE RECORD
CALIFORNIA REQUIRES that your Tahl Waiver be on the record and on paper.  Not all States have this requirement. 

Green:  If the State where your Prior is coming from does not have a Tahl Waiver on record requirement, you have to make your B/T violation challenge in a Direct Attack back at the home state where you were convicted.  
If the State does have a Tahl-Waiver on the record requirement, then you can bring your official transcripts and have a Collateral Attack on the sentence. 
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