Securities Regulations Outline
Markets 

1. Types 

a. Money 
i. Short-term borrowing 
1) Maturity date within a year k
2) Below average interest rate 
ii. Commercial paper 

b. Government Securities (Treasury Bonds)
c. Municipal Securities 
i. Regulation – SEC only indirectly governs this market through broker-dealer rules
ii. School and construction bonds 

d. Derivatives 

i. Regulation – FTC traditionally governs this market 

ii. Options and futures

e. Corporate Debt (Bonds)

f. Corporate Security (Stocks)
i. Regulation – SEC directly governs this market 
ii. Primary distribution by issuer
iii. Follow-on distribution (exchange or over-the-counter trading)
2. Places
a. Exchange – Centrally located market where participants physically trade securities 

b. Over-the-counter market – Communication system (telephone or internet) through which participants trade securities 

Securities & Exchange Commission 

1. Divisions 


a. Corporate finance – Oversight of initial and follow-on public offering registration
b. Investment management – Oversight of investment advisors and public utilities 

c. Market regulation – Oversight of national exchanges and over-the-counter markets 

d. Enforcement – Investigation and prosecution of securities violations 

2. Activities
a. Rule-making 

i. Regulations – Binding rules within its broad statutory authority 

ii. Releases – Administrative commentary on regulations with history and underlying policy 

iii. No-action letters – Non-binding responses by staff to individual fact situations  

b. Enforcement 


i. Informal inquiry and monitoring period 

1) Letter to potential knowledgeable person 

a) Mandatory reply by regulated company 

b) Optional reply by non-regulated company absent a court order 

2) Action memo – Legal brief of potential violations 

ii. Formal order of investigation and Wells notice (order to show cause)
iii. Prosecution 

iv. Remedy – Cease & desist order, order for accounting, disgorgement, order in bar, and civil penalties 

Securities Statutes   

1. Securities Act of 1933 – Federal law governing securities offerings by both public and private companies based on registration system 

2. Exchange Act of 1934 – Federal law governing market participants based on registration system

a. Broker-dealers must register with the SEC 
b. Reporting companies file ongoing reports with the SEC
i. Reporting company 

1) Company registered on a national securities exchange, or 
a) NYSE and AMEX

b) NASDAQ (application pending)

2) Company with at least 500 shareholders and $10mn in total assets, or  

3) Company that has filed under the Securities Act (public company)
ii. Reporting requirements 

1) Annual report (Form 10K)

a) Company must file audited financial statements and an MD&A (management discussion & analysis) with the SEC 
b) Deadline – 60 or 90 days after the end of the fiscal year 
2) Quarterly report (Form 10Q)

a) Company must file unaudited financial statements and an MD&A with the SEC
b) Deadline – 35 or 45 days after each of the first three fiscal quarters
3) Significant event report (Form 8K)

a) Company must file unaudited financial statements with the SEC after a merger, bankruptcy, change in management, material definitive contract formation, or other significant event 
b) Deadline – 5 or 15 days after significant event 

4) Public offering registration (Form S1 or S3)

5) Accelerated deadlines for S-3 filing companies

a) Reporting company with at least $75mn in unaffiliated common shares 

b) Compliance with reporting requirements for at least 12 months before filing 

c) Reporting company filed at least one Form 10K
3. Investment Act of 1940 – Federal law primarily governing mutual funds based on registration system 

4. Investment Advisor Act of 1940 – Federal law primarily governing investment advisors for securities, real estate, business combinations, etc.
5. Public Utility Holding Act – Federal law primarily governing the utility industry (but currently obsolete due to drastic changes in the industry)
6. Sarbanes-Oxley Act – Federal law indirectly governing securities transactions through its corporate management rules, requiring stricter reporting and independent board committees  
7. Self-Regulatory Organizations 

a. Private securities organizations with authority to regulate member corporations 

i. National securities exchanges (NYSE and AMEX)
ii. National securities associations (NASD)
iii. Registered clearing agencies

iv. Municipal securities rule-making boards

b. SEC delegates authority to SRO but retains power to approve, amend, or veto regulation 

8. Blue Sky laws 

a. State regulations of securities offerings and market participants 

i. Merit system (California) – State commission determines whether the potential issuer is sufficiently fair and equitable to offer securities to the public 
ii. Disclosure system – State commission may only determine whether the potential issuer has provided sufficient information to the public

b. Securities Act 18 (National Securities Market Improvement Act) 
i. State law may not regulate or restrict the use of disclosure documents in offerings of covered securities (securities listed on NYSE, AMEX, NASDAQ, or other exchanges substantially similar to them)
ii. Basically, federal law preempts State regulation of offerings by publicly traded companies
9. Foreign laws 
a. Federal securities law regulates foreign securities offered or traded on an American exchange
b. Foreign securities law regulates American securities offered or traded on a foreign exchange but only when an issuer designed his offering for sale to foreign investors alone and securities actually come to rest with foreign investors alone 
i. Design – objective intent of the issuer 

ii. Come to rest – rebuttable presumption of investment intent when investors hold securities for at least a year 

Definition of Securities 
1. Significance 
a. Issuing company (issuer) must register public offering of securities with SEC

b. SEC may regulate sale and trade of securities 
c. SEC may prosecute company for violations of Securities Act 

2. Securities Act 2(a)(1) 

a. General – Any interest or instrument commonly known as a "security," any certificate of interest, or participation in profit-sharing agreement 

b. Specific – Note; stock; treasury stock; security future; bond; debenture; evidence of indebtedness; collateral-trust certificate; pre-organization certificate or subscription; transferable share; investment contract; voting-trust certificate; certificate of deposit for a security; fractional undivided interest in oil, gas, or other mineral rights; any put, call, straddle, option, or privilege on any security; or group or index of securities 
3. Business Interests 

a. Corporate Sales 
i. Sale of goods – UCC sales transaction only 

ii. Sale of manufacturing machine – UCC sales transaction only 

iii. Sale of all manufacturing equipment – Corporate asset transaction only 
iv. Sale of all assets and liabilities – Corporate asset transaction only 

v. Sale of all shares (controversial) 
1) Sale of the business doctrine – Securities do not include entire businesses
2) No longer valid doctrine (sale of business is a sale of securities)
b. Franchise 

i. Securities do not include franchises due to the significant managerial control by purchaser 

ii. Cal. Franchise Investment Law – Franchises not included in State blue sky definition of securities (see risk capital test)
c. Partnerships 

i. General partnership 

1) Securities usually do not include general partnership interests due to the significant managerial control of each partner 

2) Williamson v. Tucker – Exception to general partnership exclusion 
a) Partner has only significantly limited power under partnership agreement, or
b) Partner is substantially inexperienced and unknowledgeable in business, or  

c) Partner is inextricably dependent on the efforts of a third party 
ii. Limited partnership 

1) Securities usually include limited partnership interests (see Howery test)
2) Steinhardt Group v. Citigroup

a) Facts:  Limited partnership authorized the sole limited partner to enter binding contracts, modify loan agreements, and encumber partnership assets
b) Decision:  Limited partnership interest may falls outside definition of security when a limited partner has significant managerial control of partnership 
d. Limited Liability Companies

i. Member-managed LLC – Same as general partnership 

ii. Manager-managed LLC – Same as limited partnership 

4. Real Estate Interests 

a. SEC Release 5347 
i. Securities include investments in a condominium from the developer when purchaser seeks financial gain from the efforts of others, participation in rental pool arrangement, and limited possessory interest 
ii. Rental pool arrangement – Purchaser receive a fractional undivided share of condominium rental revenue regardless of the actual use of each unit
b. Hocking v. Dubois

i. Facts:  Hawaii real estate agent sought to buy a condominium from a third party seller and re-sell it to a Nevada purchaser along with a rental pool arrangement 

ii. Decision:  Securities may include investments in condominiums from the secondary market as long as purchaser expects economic benefit derived from a rental pool arrangement
5. Notes (Short-term Debt Instruments)

a. Securities Act 3(a)(3) & Exchange Act 3(a)(10) – Securities do not include notes with a maturity period of nine months or less
b. SEC v. Wallenbrock

i. Facts:  Company sought to sell sham commercial paper supposedly financing the accounts receivable of latex glove manufacturers that guaranteed a 20% rate of return

ii. Decision:  Securities/Exchange exception/exclusion only applies to high-quality commercial paper issued to fund current operations and sold to sophisticated investors
c. Reves v. Ernst & Young
i. Facts:  Co-op sought to sell unsecured demand notes with a variable interest rate of return to fund their agricultural business 

ii. Decision (Reves test):  Securities presumptively include notes absent a strong resemblance to other non-securities 
1) Family resemblance to non-securities 
a) Note delivered in consumer financing
b) Note secured by a mortgage on a home 
c) Note secured by a lien on a small business or its assets

d) Short-term note secured by an assignment of accounts receivables

e) Note relating to a "character" loan to a bank customer

f) Note formalizing an open-account indebtedness incurred in the ordinary course of business (letter of credit)
2) Motivation of purchaser and seller
a) Commercial or consumer purpose (non-security)
i) Issuer – Correction of cash-flow problem 
ii) Buyer – Purchase or sale of minor assets 

b) Investment purpose 

i) Issuer – Grow business operations or investment capital 
ii) Buyer – Gain profit from enterprise business 

3) Plan of distribution 
a) Private negotiations for a unique agreement (non-security)
b) Public offering and common trading
4) Reasonable expectation of investing public 

a) Nature of advertisement and marketing of note 

b) Result of monetary investment 

5) Presence of a risk-reducing measure or regulatory scheme 
a) Securities Act unnecessary to protect investors
b) Ex:  FDIC, ERISA, collateral security, guarantee  

6. Investment Contracts 
a. SEC v. W.J. Howey 
i. Facts:  Company sought to sell land and service contracts in a citrus grove to visiting resort tourists who would receive an allocation of pooled produce revenue 

ii. Decision (Howey test) – Securities include transactions in which a person invests money in a common enterprise with the expectation of profit solely from the efforts of a promoter or third party 

1) Common Enterprise (analyze all)
a) Vertical commonality 
i) Strict – Promoter's return depends on the profitability of the common enterprise (promoter and investors share similar risks)
ii) Broad – Promoter's expertise and activity are the dominant factors in the success or failure of the business 

b) Horizontal commonality – enterprise pools the investment of purchasers 
2) Non-material factors 

a) Speculative nature of the enterprise 
b) Intrinsic value of purchased asset independent of enterprise profit (i.e., land)
c) Receipt of a formal certificate or only nominal interest in enterprise asset
b. SEC v. Edwards 

i. Facts:  Company sought to sell assignments of payphone leases to purchasers who relied on promoter to maintain equipment and received 14% annual return plus principal at lease-end
ii. Decision (Edwards corollary):  Securities include investments in which purchasers expect a fixed rate and contractual entitlement to return since financial gain need not involve risk
c. SEC v. Koscott
i. Facts:  Company sought to sell cosmetic supply distributorships to purchasers who would call promotional meetings and administer applications 
ii. Decision (Koscott corollary):  Securities include investments in which purchasers have nominal managerial responsibility as long as third-party efforts remain essential to success of the investment 
d. Marine Bank v. Weaver (controversial)
i. Facts:  Company attempting to purchase real estate sought to sell a non-transferable share of its profits to a single purchaser in exchange for his certificate of deposit
ii. Decision (Weaver corollary):  Securities do not include individually negotiated and exclusive contracts regulated by a separate regulatory scheme
e. SEC v. Joiner Leasing
i. Facts:  Company sought to sell assignments of oil leases to purchasers through a national mailing campaign along with an offer to undertake test drilling.

ii. Decision (commercial character test):  Securities may include novel, uncommon, or irregular instruments that are widely offered or sold under a course of dealing that establishes their investment character in commerce 

f. United Housing Foundation b. Forman

i. Facts:  Company sought to sell non-voting, non-transferable shares of "stock" to purchasers who received the right to occupy a co-op apartment

ii. Decision (economic reality test):  Securities only include transactions in which the motive of the purchaser is investment for profit rather than consumer or personal use  

g. Landreth Timber Co. v. Landreth 

i. Facts:  Company sold entire family-owned lumber company to a limited group of investors, but then argued that sale did not involve securities in later rescission action  

ii. Decision (plain meaning test):  Sale constitutes an investment contract when they share the characteristics of common stock and purchasers reasonably believe federal securities law protects their investment    

1) Right to receive apportioned dividends 

2) Proportionate voting rights 

3) Negotiability 

4) Ability to pledge and hypothecate instrument 

5) Capacity of instruments to appreciate in value 

h. California (risk capital test)
i. Securities include contributions of capital (any liquid asset) to fund the essential operations of a business with a substantial risk of loss 

ii. Non-material factor – Expectation of profit 
Standard of Disclosure  
1. Materiality 

a. Prima Facie Case 

i. Regulation S-K – Mandatory disclosure requirements 

1) Financial information 

2) Management positions and interests 

3) Company securities, operations, earnings and expenditures 
ii. Staff Accounting Bulletin 99 (see also TCW Industries)
1) No quantitative test 
a) Company may use 5% rule of thumb as initial assessment 
b) However, misstatement of 5% or less could be material 
i) Changes an actual loss to reported income
ii) Conceals a negative sales/earnings trend or failure to meet analyst expectations

iii) Affects a significant asset or business operations 
2) Qualitative test
a) Substantial likelihood that a reasonable investor would consider the omitted or misstated information to be important in forming his decision 
i) Not substantial likelihood that reasonable investor would decide differently with knowledge of misstated or omitted information  
ii) However, omission or misstatement must have actual significance in total mix of information available to reasonable investor 
b) Factors of materiality 

i) Significance of the misstatement

ii) How the misstatement arose
1. Intentional omission or misstatement only significant (not conclusive) evidence of materiality unless company sought to alter earnings
iii) Cost of correcting the misstatement

iv) Clarity of authoritative accounting guidance regarding misstatement

iii. Basic, Inc. v. Levinson
1) Facts:  Company repeatedly denied merger negotiations until board endorsed tender offer, which caused shareholders to sell early for less than offering premium 

2) Decision (balancing test):  Materiality of omitted or misstated information depends on the probability of the event occurring and the anticipated magnitude of the event 

a) Low probability (multiple obstacles) & magnitude – not material 

b) Low probability & high magnitude (fundamental change) – likely material 

c) High probability & low magnitude (business judgment) – possibly material 

d) High probability & magnitude – material 
iv. In the Matter of Franchard Corp.

1) Facts:  Company failed to report that its majority shareholder and CEO pledged his stock to lenders as collateral, exposing company to fundamental change in control 
2) Decision:  Information relating to the decision-making ability and personal integrity of management has material importance on a company's business and operation 

a) Ex:  Bitter divorce or debilitating illness of an important manager

b) Events occurring more than five years in the past usually not material except in the case of securities or criminal violations 
b. Defenses Against Materiality  
i. Wielgos v. Commonwealth Edison Co.

1) Facts:   Company reported greater estimated costs and delays each year for nuclear reactor construction, but failed to disclose consequences of agency's unlikely denial of a nuclear license 
2) Decision (truth on the market):  Knowledge abroad in the marketplace may moderate or even eliminate the materiality of omitted or misstated information 
a) Mass Media

b) Public record (e.g., legal proceedings, government legislation and SEC filings)
c) Analyst reports 

ii. Eisenstadt v. Centel Corp.
1) Facts:  Company optimistically reported to investors that competitive auction of business was going smooth despite repeated disappointments 

2) Decision (puffery):  General expressions of satisfaction regarding promotional activity of a company are not material since a reasonable investor would not seriously consider information to form his decision  
3) Exception (objective opinions):  Opinions with a factual basis have material importance when a company possesses unique knowledge of facts and investors must rely on directors to obtain facts 
a) Fair price of a tender offer 

b) Anticipated continuation of a business activity 

iii. Kaufman v. Trump Castle's Funding 
1) Facts:  Company predicted that its operating funds would cover all interest payments when it offered public bonds, but also reported various risks associated with enterprise 
2) Decision (common law bespeak caution)

a) Meaningful cautionary language with substantive, timely, and tailored risk factors negates the materially misleading effect of a forward-looking statement
i) Projections of revenue, earnings, or expenditures 

ii) Management plans and objectives for future operations  

iii) Future economic performance 

b) Boilerplate disclaimers that only warn investors of the general uncertainty of forward-looking statements fail to excuse company since it will not prevent misinformation  

iv. Securities Act 27A (statutory bespeak caution) 
1) Reporting company only
2) Safe harbors 

a) Forward-looking statements are immaterial under the circumstances, or  
b) Meaningful cautionary language accompanies forward-looking statements with important risk factors that could materially alter the actual outcome of events, or  

i) Cautionary language is close in proximity to forward-looking statements 

ii) Risk factors are specific to current industry, investors, company, and transaction  

c) Complaining investor fails to prove management made a forward-looking statement with actual knowledge of its false or misleading effect

3) Exclusions from safe harbors
a) Forward-looking statements made in connection with an IPO, tender offer or going private transaction
b) Forward-looking statements by a company convicted of any securities antifraud violations 

2. Selectivity (Regulation FD)

a. Reporting company may not disclose material nonpublic information only to certain outside persons likely to use information to trade securities for unfair financial gain
i. Outside persons – Broker-dealers, Investment advisors, Investment companies, and Shareholders
ii. Not Public media, Company fiduciary or confidential agents (attorneys or accountants), or Public offering road show attendees
b. Exceptions 

i. Reporting company simultaneously discloses material information to the public through the media, SEC filings, or internet  

ii. Reporting company enters confidentiality agreement regarding material nonpublic information until occurrence of a certain condition
Public Offerings Registration 
1. Types of Issuer 

a. Non-reporting issuer – Private company making its first public offering 
b. Unseasoned issuer – Reporting company with less than $75mn in non-affiliated shares or less than 12 months of timely filings 
c. Seasoned issuer – Reporting company that files a Form S-3 (timely filings of all SEC disclosure requirements for at least 12 months) and has $75mn or more in non-affiliated shares
d. Well-known seasoned issuer – Reporting company that files a Form S-3 and has $700mn or more in non-affiliated shares or $1bn of nonconvertible debt over past 3 years 
2. Types of IPO
a. Direct Offering – Issuer sells securities directly to investors  

b. Underwritten Offering – Issuer commission syndicate of broker-dealers to sell securities to investors  (risk diversification)
i. Firm commitment 

1) Lead broker-dealer agrees to purchases a certain percentage of offered securities from issuer at a discount to resell to investors 
2) Lead broker-dealer receives gross spread (difference between discounted purchase price and fixed selling price) and assumes risk of loss for unsold securities  
a) Management fee – Spread must cover expenses in pricing offering and evaluating investor interest 

b) Syndicate fee – Spread must cover cost of syndicate's assumption of risk 

c) Selling commission – Spread must cover the ordinary gross spread paid to selling groups for their efforts in distribution 
ii. Standby agreement 
1) Issuer sells securities directly to investors 

2) Lead broker-dealer agrees to purchase and resell all unsold securities 

iii. Best efforts agreement
1) Minimum/Maximum – Lead broker-dealer agrees to use his best efforts to sell any number of securities for a commission 

2) All or none – Lead broker-dealer agrees to use best efforts to sell all securities available to public for a commission 

3) Issuer retains risk of loss for unsold securities 

3. Purpose 
a. Benefits 

i. Significant liquid capital from diverse investors 

ii. Merger or acquisition consideration 

iii. Access to public markets for additional offerings 

iv. Corporate prestige 

b. Disadvantages 

i. Transactional cost (approximately $3.5 million for IPO)

ii. Dilution of ownership to diverse investors 
iii. Communication restrictions and requirements 
iv. Management vulnerability of to hostile takeovers and proxy contests 

4. Registration Timeline 
a. Pre-filing period 

i. Issuer adopts plan for public offering 

1) Audit committee begins organization of financial reports 

2) Legal counsel begins draft of registration statement and prospectus
ii. Issuer negotiates letter of intent with lead broker-dealer (managing underwriter)

1) General terms of offering 

2) Non-binding arrangement

iii. Issuer files registration statement and prospectus with SEC
1) Ordinary issuer's registration statement must comply with Schedule S-K

2) WKSI registration statement need only identify securities under sections 415 and 430B
b. Waiting period 

i. SEC (and usually NASD) reviews filings of issuer 

1) SEC staffwriters comment on full disclosure of filings
2) Issuer amend filings to comply with comments
ii. Issuer finalize underwriting agreement with lead broker-dealer
iii. Lead broker-dealer enters agreement among underwriters with other well-known broker-dealers (syndicate formation)
1) Issuer usually designates member underwriters in syndicate 

2) Lead broker-dealer receives power of attorney from syndicate to negotiate contracts 

3) Member underwriters share gross spread and risk based on allotment of securities 

4) NASD reviews agreement for fairness and reasonableness of allotment and commission 

iv. Lead broker-dealer enters agreement with a selling group of lesser broker-dealers 
1) Selling group purchases securities from syndicate either for a sales commission or for a lesser gross spread 
2) Selling group do not share risk of loss (not underwriters)
v. Issuer, syndicate, and selling group offer to sell and solicit offers to buy securities from offerees through permissible communications 
vi. SEC declares effectiveness of registration statement and prospectus of issuer 

1) SEC may accelerate the effective date at issuer's request depending on the adequacy of the information available to the public

a) Issuer must take reasonable steps to distribute a reasonable number of preliminary prospectuses to its syndicate and selling group at a reasonable time before the effective date 
2) SEC may also delay the effective date by a stop order due to the facially inadequate or incorrect disclosure in the registration statement 

c. Post-effective period 

i. Issuer amends registration statement immediately after effective date to add offering price of securities 

1) Undervaluation – Issuer raises less than anticipated capital and outstanding shares lose value from equity dilution 

2) Overvaluation – Syndicate and selling group fail to sell entire allotment of securities at their own risk 
ii. Issuer release securities to syndicate and selling group

iii. Syndicate and selling groups engage in actual sales of securities 

iv. Purchasers may resell shares in follow-on offering in open market

5. Civil Liability 

a. Securities Act 11 – Purchaser of securities may sue for civil liability when any part of an effective registration statement (only final prospectus) contains a material misrepresentation or omission unless he knew of the untruth or omission at time of his purchase

i. Prima Face case 

1) Burden of proof
a) Person must prove he purchased his securities pursuant to the effective registration statement either from the issuer or on the market
b) Person need not prove actual reliance on the registration statement 

2) Statute of limitations – Person must bring his suit within one year of the date that he reasonably discovered the material misrepresentation or omission but not more than three years after the effective date 

ii. Liability 

1) Issuer – Strict liability 

2) Directors, executives, experts and underwriters 
a) Negligence standard but with due diligence defense 
b) Issuer may insure underwriters against liability by indemnification or comfort letters (personal warranty of certain facts in the registration statement)
3) Selling group – No liability

iii. Due diligence defense
1) Definitions 

a) Reasonable – Standard of care required of a prudent man in the management of his own property
2) Expert sections of registration statement  

a) Reasonable reliance 

b) Reasonable belief that statements contained no misrepresentation or omission

3) Non-expert sections of registration statement (Escott v. BarChris Constr. Co.)
a) General standard 

i) Reasonable investigation 

ii) Reasonable belief that statements contained no untrue fact or omission

b) Inside director 
i) Independent verification of registration statement  

ii) Higher standard of investigation and belief due to his daily involvement in management, special knowledge of operations, and easy access to information 

iii) Lack of education or sophistication not taken into account 

c) Outside director 
i) Careful review of registration statement and underlying documents 
ii) Lesser standard due to his lack of special knowledge or additional responsibility
iii) Reliance on assurances by executives, audited financial statements, and independent investigations by underwriters not unreasonable 

d) Lead broker-dealer 
i) Careful investigation of registration statement 
ii) High standard since In re Worldcom, Inc. Securities Litigation 
iii) Document review – Board and committee meeting minutes, principal lender agreements and correspondence, and customer contracts
e) Syndicate underwriters 

i) No investigation requirement  

ii) However, lead broker-dealer may delegate part of its due diligence to syndicate 
b. Securities Act 12(a)(1) – Purchaser may sue for damages when any person offers or sells a security in violation of section 5 or through an oral communication or prospectus that he reasonably knew (and purchaser did not know) contained an untrue fact or material omission

Public Offering Disclosures  

1. Definitions (Securities Act 2)

a. Broker – Agent for securities holder who executes purchases and sales 

b. Dealer – Person who purchases securities for the business of trading at market price 

a. Issuer – Person who issues or proposes to issue any securities
b. Underwriter 

i. Person who purchases securities from an issuer with a view to a distribution, sells securities for an issuer in connection with a distribution, or participate in a distribution or underwriting 
ii. Not persons who only receive a usual and customary commission for sale of securities from an underwriter or dealer 

1) Members of a selling group 

2) Shareholders or ordinary broker-dealers trading on an exchange  
c. Prospectus – Any written or scripted broadcast communication (radio, television, or Web) that offers for sale or confirms purchase of securities (broadly construed)
d. Offer for sale 
i. Formation of a contract for sale of securities 

ii. Any attempt to solicit interest in securities 
1) Conditioning the market for offering of securities
2) Communicating issuer's business and finances to an investor audience 

iii. Not preliminary negotiations between issuer, lead broker-dealer, and syndicate (but not selling group negotiations)
2. Restrictions 
a. Pre-filing period 

i. Securities Act 5(c) – No person may use interstate commerce to offer for sale securities by a prospectus or otherwise unless issuer has filed a registration statement

b. Waiting period 

i. Securities Act 5(b)(1) – No person may use interstate commerce to carry or transmit any prospectus relating to a security unless the prospectus complies with section 10

c. Post-effective period 

i. Securities Act 5(a)(1) – No person may use interstate commerce to sell securities by a prospectus or otherwise unless the registration statement is effective 

ii. Securities Act 5(a)(2) – No person may send securities through interstate commerce for the purpose of sale or delivery unless the registration is effective 

iii. Securities Act 5(b)(2) – No person may send securities through interstate commerce for the purpose of sale or delivery unless accompanied or preceded by a final 10(a) prospectus 
3. Safe Harbors 

a. Anytime in Process 
i. Securities Act 135 (reporting issuer's limited notice)

1) Notice of a proposed offering by or on behalf of a reporting issuer or its security holder will not constitute an offer for sale 

a) Behalf of issuers – Preparation or approval by agents and representatives of issuer but not underwriters or selling group 

2) Notice must contain a legend and only include the identity of the issuer, basic terms of the securities, and the amount, timing, purpose, and manner of the offering 
3) Notice must not include the identity of syndicate members  
ii. Securities Act 137 (report by non-participating broker-dealers)

1) Research report made in the regular course of business by broker-dealers who have no intent to participate in the offering will not constitute an offer for sale 
a) Research report – writing that includes information, opinions, analysis or recommendations on the securities of an issuer

2) Broker-dealers, in connection with a report, must not receive any special consideration from or enter any arrangements with the issuer, offering participants, selling security holder, or interested party subject to the registration statement
iii. Securities Act 138 (report on reporting issuer's non-offered securities)

1) Research report made by broker-dealers in the regular course of business and relating only to the securities of a reporting issuer (timely filings of all SEC disclosure requirements for at least 12 months) other than those involved in its offering will not constitute an offer for sale 
2) Broker-dealers may participate in the public offering at the time of the report 

iv. Securities Act 139 (WKSI-specific and industry-wide report)
1) Research report made by broker-dealers in the regular course of business and containing information specific to the securities and business of a particular WKSI will not constitute an offer for sale, or 
2) Research report made by broker-dealers in the regular course of business and relating similar information on a substantial number of reporting issuers in the same industry will not constitute an offer for sale   
v. Securities Act 163 (WKSI solicitation)

1) Any communication made by or on behalf of a WKSI intending to file a registration statement will constitute a free-writing prospectus and not an offer for sale 

2) WKSI must include a 163(b) legend on the communication and file it with SEC promptly after registration statement 

vi. Securities Act 168 (reporting issuer's business information) 
1) Communication made by or on behalf of a reporting issuer and containing regularly released factual business information and forward-looking statements will not constitute an offer for sale 

a) Regular release – Issuer has previously disseminated business information of a similar type in a similar manner, timing and form 

b) Factual business information – Facts related to the issuer, its business, finances, products and services, and dividend notices

c) Forward-looking information – Projections of finances, management's plans and objectives for future operations, and future economic performance  

2) Exclusion from safe harbor – Reporting issuer refers to the offering or releases communication as part of its public offering activities 

vii. Securities Act 169 (non-reporting issuer's business information) 
1) Communication made by or on behalf of a non-reporting issuer and containing only regularly released factual business information will not constitute an offer for sale 

2) Exclusion from safe harbor – Non-reporting issuer refers to the offering or intends communication for use by persons in their investor capacities rather than their capacity as employees, shareholders, customers, or suppliers
b. Pre-filing period 
i. Securities Act 163A (early solicitation)
1) Communication made by or on behalf of an issuer more than 30 days before he has filed a registration statement and containing no reference to a proposed offering will not constitute an offer for sale 
a) Excluded issuers – Shell companies, blank check companies, penny stock companies or investment companies

b) Issuer must take reasonable steps within its control to prevent distribution or publication of the communication within the 30 days before filing 
2) Exclusion from safe harbor – Communications relating to business combinations or S-8 offerings (employee benefit plan) by issuers other than WKSIs

c. Waiting period 

i. Oral communications 

ii. Securities Act 2(a)(10) (tombstone ad exemption) 
1) Communication containing only the location of a section 10 prospectus, type of securities, offering price, and identity of the syndicate and selling group will not constitute a prospectus
iii. Securities Act 134 (identifying statement exemption)

1) Communication containing only limited information will not constitute a prospectus after issuer has filed a registration statement and section 10 prospectus
a) Basic factual information on issuer 

b) Terms of securities 

c) Procedural information – offering schedule and means of purchase 

2) Communication must include a 134(b) legend and give the location of a section 10 prospectus (not a free writing prospectus)

3) Exception to legend requirement 

a) Communication only includes a hyperlink to a section 10 prospectus (not a free writing prospectus), type of security, offering price, and identity of underwriters, or 

b) Communication is accompanied or preceded by a section 10 prospectus (not a free writing prospectus)

4) Communication including a price range may solicit an offer to buy from offerees when accompanied or preceded by a section 10 prospectus (not a free writing prospectus) 

iv. Security Act 430 (preliminary prospectus)

1) Prospectus filed as part of a registration statement and containing a legend and substantially all the information in a final 10(a) prospectus will comply with section 10

2) Unnecessary information – Offering price, Terms of underwriter or selling group agreements, and offering amount
v. Securities Act 431 (summary prospectus)

1) Prospectus filed as part of a registration statement by a highly seasoned issuer (timely filing of disclosure documents for at least 36 months) and summarizing any information in a registration statement will comply with section 10 

a) Summary must give location of a section 10 prospectus 

b) Summary may be published in a newspaper, magazine, or periodical 
2) Practical point – Current issuers rarely use summary prospectuses

vi. Free-writing prospectus

1) Securities Act 405 (definitions)

a) Free writing prospectus – Written communication used after issuer has filed a registration statement and containing an offer for sale or solicitation for an offer 

b) Written communication (written form) – Writing, scripted broadcast (television or radio), or graphic communication  

c) Graphic communication 

i) All forms of electronic media such as video, audio, internet, voicemail, or computer networks

ii) Not a live communication in real-time to a live audience even if transmitted through graphic means (e.g., video-teleconference)
2) Securities Act 433 – Free writing prospectus will comply with section 10(b) as long as it satisfies certain conditions
a) General conditions

i) Free writing prospectus must not conflict with the registration statement or any other SEC filing but may include information outside the statement
ii) Issuer or offering participants must include a 433(c)(2)(i) legend in the free writing prospectus 
iii) Issuer or offering participants must file free writing prospectus with the SEC no later than the date of first use 

1. Issuer responsibility 

a. Free writing prospectus prepared by or on behalf of issuer or expressly referenced by issuer

b. Free writing prospectus included material information about the issuer or his securities provided by or on his behalf 

c. Issuer or offering participant prepared a description of the final terms of the offering for the free writing prospectus 

2. Offering participant responsibility 

a. Offering participant used or referenced the free writing prospectus and distributed it in a manner designed to lead to mass dissemination 

iv) Issuer and offering participants must retain all used but un-filed free writing prospectuses for three years after the initial offering 

b) Seasoned issuers and WKSI conditions
i) Issuer or offering participants may use a free writing prospectus after issuer has filed a registration statement and a section 10 prospectus 

c) Non-reporting and unseasoned issuer conditions
i) Issuer or offering participants may use a free writing prospectus that they prepared, commissioned, referenced, or disseminated when:
1. Issuer has filed a registration statement and section 10 prospectus (preliminary or final) containing a price range, and  
2. Free writing prospectus is accompanied or preceded by a current section 10 prospectus (preliminary or final)
ii) Issuer or offering participants may use an independent free writing prospectus after issuer has filed a registration statement and section 10 prospectus containing a price range (usually only media publications)
d) Special conditions for free writing prospectus 

i) Road shows 

1. Definition
a. Road show – Offer for sale that includes a presentation about the offering by the issuer's management and discussion about the issuer, management, and securities 
b. Bona fide electronic road show – Road show in written form transmitted by graphic means 

2. General Rules 

a. Issuer need not file a road show in written form with the SEC even if it constitutes a free writing prospectus 
b. Road show will include any communication transmitted simultaneously and exclusively with its presentations and discussions 
3. Exception – Non-reporting issuer of common securities must file a road show in written form with the SEC unless he makes at least one version of a bona fide electronic road show publicly available 

ii) Website information 
1. Issuer or offering participant must file information about issuer's offering on his website or a third party's website to which the issuer has a hyperlink with the SEC absent a section 5(b) exception or exemption 

2. Historical information about issuer located on a separate page of issuer's website and not used or referenced in connection with the offering will not constitute an offer for sale
iii) Media publications 

1. Offer for sale provided, authorized or approved by or on behalf of an issuer or offering participant that is prepared and published by a non-affiliated person in the business of publishing or scripted broadcast constitutes a free writing prospectus 

2. No section 10 prospectus (preliminary or final) need accompany or precede a media publication when:
a. Media publication is not published or disseminated at the expense of issuer or offering participant, and
b. Issuer or offering participant files the media publication with the SEC including a 433(c)(2)(i) legend within four days of his awareness 

3) Securities Act 164 (substantial compliance)

a) Immaterial or unintentional failure or delay in filing a free writing prospectus will not result in a section 5(b) violation when:

i) Good faith and reasonable effort to comply, and
ii) Issuer or offering participant file as soon as failure is discovered  
b) Immaterial or unintentional failure to include a 433(b)(i) legend in a free writing prospectus will not result in a section 5(b) violation when 

i) Good faith and reasonable effort to comply, and
ii) Issuer or offering participant amends free writing prospectus to include the legend as soon as practicable, and  

iii) Free writing prospectus is redistributed by substantially same means to substantially the same offerees as originally transmitted 
c) Immaterial or unintentional failure to retain free writing prospectus will not result in a section 5(b) violation when there was a good faith and reasonable effort to comply 
d. Post-effective period 

i. Final Prospectus 
1) Definitions
a) Securities Act 10(a) – Prospectus filed as part of the registration statement and containing all Schedule A information except documentary exhibits 
i) Factual information on issuer 

ii) Terms of securities 

iii) Procedural information 

iv) Offering price
v) Syndicate and selling group identity and compensation 

b) Securities Act 430A – Final prospectus omitting information related to offering price (i.e., offering price, syndicate and selling group compensation)
c) Securities Act 424(b) – Prospectus disclosing the omitted 430A information and filed after the effective date but no more than two business days after the determination or first use of the offering price 
2) Limitations on Delivery  
a) Securities 4(3) 
i) Dealer (including a former underwriter) must send a final 10(a) prospectus with each sale of securities until he has sold his entire allotment of securities 

ii) Dealer (including a former underwriter) must send a final 10(a) prospectus with each sale for the 40 days after the effective date (90 days after an effective IPO) 
b) Securities Act 174 

i) No final 10(a) prospectus need accompany or precede a sale of securities in an offering by a reporting issuer for any days after the effective date 
ii) Dealer must send a final 10(a) prospectus with each sale for the 25 days after the effective date in an offering by a non-reporting issuer listing his securities on a national exchange or NASDAQ 
3) Exceptions to Delivery 

a) Securities Act 172(b) – No final 10(a) prospectus need accompany or precede a sale of securities after the effective date when:

i) Issuer has filed or will make a good faith effort to file a final 10(a) prospectus with the SEC
ii) Offering, issuer, or broker-dealers are not subject to a stop order or cease-and-desist proceeding 

b) Securities Act 173 – Underwriter or dealer must send either a final 10(a) prospectus or notice of registration or exemption under rule 172(b) with each sale of securities within two business days of sale 
	Treatment of Final 10(a) Prospectus

	Any issuer 
	Filing plus notice of 172(b) exemption or registration within two business days of sale

	Reporting issuer
	Filing only

	Non-reporting issuer listing shares on national exchange or NASDAQ
	Delivery within 25 days of effective period

	IPO issuer 
	Delivery within 90 days of effective period 


ii. Other Communications 

1) Securities Act 2(a)(10) (free writing)– Communication (not a 10(b) prospectus) sent after the effective date that is accompanied or preceded by a final 10(a) prospectus will not constitute a prospectus 
a) Different from free-writing prospectus 

i) No filing requirement 

ii) No conflict prohibition 

iii) No 433(c)(2)(i) legend requirement 
2) Exchange Act 10b-10 (confirmation) – Broker-dealer must send written notification containing the date and time of sale, type of security, offering price, amount sold, and dealer information 

a) Securities Act 172(a) – No final 10(a) prospectus need accompany or precede the confirmation of a sale of securities sent after the effective date when:

i) Issuer has filed a final 10(a) prospectus with the SEC

ii) Offering, issuer, or broker-dealers are not subject to a stop order or cease-and-desist proceeding 


b) Exchange Act 15c2-8 – Broker-dealer for a non-reporting issuer must deliver a preliminary prospectus at least 48 hours before a confirmation of a sale of securities

Shelf Registration 

1. Definition – Issuer registers more securities than he has a present intent to offer in order to permit sale on a delayed or continuous basis 

2. Shelf Registration 

a. Securities 415 
i. Non-reporting or unseasoned issuer may only register securities in a shelf offering commenced promptly and reasonably expected to be sold within two years of the initial effective date 

ii. Seasoned issuers or WKSIs may register securities for a shelf offering on an immediate continuous or delayed basis of sale 
b. Securities Act 430B – Prospectus for a shelf registration may omit any information that is unknown or not reasonably available to the issuer 

3. Automatic Shelf Registration 

a. Securities Act 415 – WKSIs may automatically register securities in shelf offering only when no more than 3 years have elapsed since the initial effective date of the registration statement 

b. Securities Act 462 – Registration statement will be effective upon filing with the SEC when:

i. WKSI files a new registration statement before sending confirmations  

ii. Newly registered securities are the same class as those in the earlier registration statement for the same offering 

iii. Amount and price of the newly registered securities constitute no more than 20% of the aggregate offering price in the earlier registration statement 

c. Securities Act 430B – Prospectus for an automatic shelf registration may omit all offering terms except the name or class of the securities 

4. Post-effective Amendments 

a. Regulation S-K 512 

i. Prospectus must reflect any facts or events representing a fundamental change from the information in the registration statement after the effective date 

ii. Seasoned issuer may disclose fundamental changes through incorporation by reference of its disclosure documents pursuant to Exchange Act
Public Offering Exemptions 

1. Intrastate Offering 

a. Public policy 
i. Congress has no power to regulate purely intrastate commercial activity 

ii. State residents have an intimate knowledge and ready access to germane information about local companies
b. Securities Act 3(a)(11) – Section 5 will not apply to securities offered and sold only to persons residing in a single State by an issuer residing and doing business in that State 
c. Securities Act 147 

i. Parties to the Offering 

1) Offeree resides in the State where he have his principal office (business associations) or principal residence (individual)

2) Issuer resides in the State where he is incorporated (corporation, LP, or LLC), has his principal office (partnership), or has his principal residence (individual)
3) Issuer does business in the State where:
a) Issuer derives at least 80% of gross revenues, and 

b) Issuer holds at least 80% of his consolidated assets, and  

c) Issuer uses at least 80% of net proceeds from the offering for local business operations, and 
d) Issuer has his principal office in that State 
ii. Limitations on Resale 

1) Purchasers may only resell securities from an intrastate offering to other State residents until nine months after the last sale by the issuer 
2) Issuer precautions 

a) Issuer must provide written disclosure of the limitation on resale in connection with any offer or sale of securities 
b) Issuer must obtain written representations of State residence from each purchaser 

c) Each certificate must include a legend warning purchasers about the exemption from registration and limitation on resale  

d) Issuer must give stop transfer instructions to its transfer agents (required consent)

iii. Aggregation (irrelevant)

iv. Integration (analyze both tests)
1) Any exempt or public offerings taking place beyond the six months before any offers or after any sales in an intrastate offering will not constitute part of the same issue

2) Exempt or public offerings not within the rule 147 safe harbor will constitute part of the same issue as an intrastate offering when:
a) Offerings are part of a single plan of financing, and
i) Working capital 

ii) Consideration for business combination 

iii) Unforeseeable event requiring additional capital 

b) Same type and class of securities issued in each offering, and 
c) Offerings take place at approximately the same time, and
d) Same type of consideration received, and
e) Offerings made for the same general purpose 
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2. Private Placement 
a. Securities Act 4(2) – Section 5 will not apply to non-public offerings by an issuer
i. SEC v. Ralston Purina 
1) Facts:  Company sought to offer corporate stock to all "key employees" including electricians, clerical assistants, and veterinarians

2) Decision (legislative purpose):  Transactions will not involve a public offering only when the issuer limits offers and sales of securities to investors who can fend for themselves without section 5 protection 
ii. SEC v. Kenton Capital 

1) Facts:  Broker-dealer sought to offer surety bonds in a Cayman Island company to investors based on their driver's license, passport, and bank reference
2) Decision (common factors):  Transaction will not involve a public offering when:

a) No general advertising or solicitation 

b) Limited number of  sophisticated investors 

c) Substantial access or disclosure of germane information 
d) Prior relationship between investors and issuer 
iii. General Solicitation – Scope of offering depends on the pre-existing business relationship between the offerees and issuer or offering participant 

1) Reasonable basis for belief in offeree's accreditation or sophistication

2) Meaningful access or prior knowledge of issuer and offering 

iv. Sophistication 

1) Common factors – Age, Wealth, Education, Prior knowledge of issuer, Financial acumen, Investment experience
2) Class of persons 

a) Person with a privileged relationship with the issuer and meaningful access to the same information usually found in a registration statement

b) Person who receives full disclosure of information needed to make an informed investment decision and possesses sufficient knowledge or experience to evaluate the information  
v. Limitation on Resale (no statute)
1) Issuer may not sell securities in a private placement to purchasers with an immediate intent to distribute since unrestricted resale to the public may eliminate exemption  
2) Issuer precautions 

a) Issuer should obtain signed statements of investment intent from each purchaser 

b) Each certificate should include a legend warning purchasers about the exemption from registration and limitation on resale  

c) Issuer should give stop transfer instructions to its transfer agents (required consent)
b. Securities act 4(6) – Section 5 will not apply to offerings not in excess of $5mn to accredited investors as long as the issuer conducts no general advertising or solicitation and files notice with the SEC

3. Limited Offerings 

a. Regulation A (section 3(b) mini-registration)
i. Securities Act 251 – Section 5 will not apply to offerings by a non-reporting issuer not exceeding $5mn in the aggregate 

1) Aggregation – Price of a Regulation A offering may not exceed $5mn less the aggregate price of all securities sold in other Regulation A offerings during or within the 12 months before the start of the latest offering 
2) Integration (analyze both tests)
a) Regulation A offerings will not be integrated into a single issue with:

i) Prior offers or sales of securities
ii) Subsequent offers or sales of securities in public offerings, employee compensatory benefits plans, or offerings made more than six months after the completion of a Regulation A offering  
b) Offerings not within the rule 251(c) safe harbor will constitute a single issue with a Regulation A offering when:

i) Offerings are part of a single plan of financing, and
ii) Same class of securities issued in each offering, and 

iii) Offerings take place at approximately the same time, and
iv) Same type of consideration received, and
v) Offerings made for the same general purpose 

3) Free tradability – No resale restriction on securities in a Regulation A offering 

ii. Disclosure 

1) Non-reporting issuer may not offer securities for sale unless he has filed a Form 1-A offering statement 
a) Oral and written offers 

b) Print, radio or television advertisements including the location of an offering circular (preliminary or final) may only contain limited information
2) Non-reporting issuer may not sell securities until the SEC has qualified the Form 1-A offering statement 

a) Issuer or offering participant must provide a preliminary offering circular to each offeree at least 48 hours before the mailing of a confirmation of sale, and 
b) Each confirmation must be accompanied or preceded by a final offering circular

3) Dealers (including former underwriters) must send a current offering circular with confirmations of sale until 90 days after the qualification of an offering statement 

b. Regulation D

i. Securities Act 501 (definitions)

1) Accredited investor – Person within a certain class of investors or person who the issuer reasonably believes falls within that class 
a) Any registered brokers or dealers
b) Any directors, general partners, senior executives of principal business units, or corporate policy-makers of the issuer 
c) Individuals with a net worth in excess of $1mn or a net income in excess of $200,000 during the two previous years ($300,000 net joint income)
d) Corporations or trust with total assets in excess of $5mn 

e) Any entity in which all the equity owners are accredited investors 

f) Bank, savings and loan association, insurance company, or investment company 

2) Purchaser Representative – Person qualified to advise an investor or person who the issuer reasonably believes meets that qualification
a) Person not affiliated with the issuer unless he is also related to the purchaser by blood, marriage or adoption as at least a first cousin

b) Person possessing sufficient knowledge and experience in financial and business matters to singly or collaboratively evaluate the merits and risks of an investment 

c) Person with a written acknowledgement of representation by the purchaser to evaluate the merits and risks of an investment during the transaction
d) Person who gives written disclosure of any material relationship with the issuer in existence, mutually contemplated, or concluded in the last two years at a reasonable time prior to the sale 
ii. Securities Act 504 (section 3(b) exempted securities)

1) Section 5 will not apply to securities in offerings not exceeding $1mn in the aggregate by non-reporting issuers
2) Section 502 disclosure requirements, general solicitation prohibition, and resale restrictions will not apply to a non-reporting issuer when:

a) Offering takes place exclusively in States that require securities registration or public filing of substantial disclosure documents before sale, or  
b) Offering takes place in at least one State that requires registration or public filing and issuer provides the substantial disclosure documents to all purchasers, or 

c) Offering takes place exclusively according to State exemptions to registration that permit general solicitation or advertising but only to accredited investors

iii. Securities Act 505 (section 3(b) exempted securities)


1) Section 5 will not apply to securities in offerings not exceeding $5mn in the aggregate when sold to no more than 35 purchasers (in fact or on reasonable belief)

2) Exclusions from purchaser calculation   

a) Any accredited investors 

b) Any relative by blood or marriage of the purchaser sharing the same principal residence  

c) Any trust or business association of which the purchaser and his resident relative collectively own more than 50% interest as beneficial owners 

d) Business associations count as a single purchaser unless organized for the purpose of acquiring the offered securities and not wholly owned by accredited investors  

3) Aggregation of all 3(b) exempted securities 

a) Price of a limited 504 or 505 offering may not exceed $1mn or $5mn minus the aggregate price of all 3(b) exempted securities or securities in violation of 5(a) sold during or in the 12 months before the start of the limited offering 
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b) Basically, the issuer must reduce $1mn or $5mn by the total sales of 3(b) exempted securities or securities in violation of 5(a) made during or within 12 months of the  current limited 504 or 505 offering
iv. Securities Act 506

1) Offering to not more than 35 sophisticated investors will not constitute a public offering regardless of the amount offered or sold

a) Exclusions from purchaser calculation – Same as rule 505

b) Offering with too many sophisticated investors to comply with rule 506 may still fall under the section 4(2) private placement exemption 

2) Sophisticated investor 

a) Non-accredited investor who alone or with his purchaser representative has sufficient knowledge and experience in financial and business matters to evaluate the merits and risks of an investment 

b) Non-accredited investor that the issuer reasonably believes has sufficient knowledge and experience to evaluate an investment

i) Suitability questionnaire – screening document for accreditation and sophistication that all potential investors must complete at a reasonable time prior to any sale of securities 

ii) Electronic suitability questionnaire – password-protected investment website only accessible to accredited or sophisticated investors after completion of a screening document verified by a registered broker-dealer 

v. Securities Act 502 (section 505 and 506 general conditions)
1) Scope of offering 

a) No issuer may offer securities for sale in a limited 505 or 506 offering by any form of general solicitation or advertising 
b) Manner depends on the pre-existing business relationship between the offerees and issuer or offering participant 
2) Disclosure – Issuer in limited 505 and 506 offerings must provide non-accredited investors with certain information at a reasonable time before the sale 
a) General Information  

i) Issuer must provide brief descriptions of any material written information concerning the offering that he provided exclusively to any accredited investor

ii) Issuer must make an opportunity to answer questions on the offering terms and provide verification of disclosures absent unreasonable effort or expense

iii) Issuer must advise purchasers of the limitations on resale 

iv) Issuer must file Form D notice with the SEC no more than 15 days after the first sale of securities under Regulation D

b) Non-reporting issuer to non-accredited investors
i) Company information 
1. Offering not exceeding $5mn – Issuer must provide the same information required in an offering statement pursuant to Regulation A 
2. Offering in excess of $5mn – Issuer must provide the same information required in a registration statement on the form he would be entitled to use
ii) Financial information 

1. Offering not exceeding $2mn – Issuer must provide the same statements as a small business issuer but only the balance sheet must be audited and dated within 120 days of offering 
2. Offering between $2mn and $7.5mn – Issuer must provide the same audited statements as a small business issuer absent unreasonable effort or expense (then only audited and dated balance sheet) 
3. Offering in excess of $7.5mn – Issuer must provide the same audited statements required in a registration statement absent unreasonable effort or expense (then only audited and dated balance sheet) 
c) Reporting issuer to non-accredited investors
i) Issuer must provide either his most recent annual report to shareholders and definitive proxy statement or his annual report on Form 10-K or Form S-1 

ii) Issuer must also provide any reports or documents filed pursuant to the Exchange Act after the annual reports along with a brief description of the securities, offering purpose, and any undisclosed material changes in business
3) Restriction on Resale 

a) Purchasers in a limited 505 or 506 offering may not resell their securities absent a section 5 registration or exemption from section 5
b) Issuer precautions 

i) Issuer should inquire into the investment intent of each purchaser 

ii) Issuer should provide written disclosure regarding the exemption from registration and limitation on resale prior to sale
iii) Each certificate should include a legend warning purchasers about the exemption from registration and limitation on resale  

4) Integration 

a) Vertical integration – Non-accredited investors who resell restricted securities soon after a limited 505 or 506 offerings may change purchaser calculation by number of buyers
b) Horizontal integration (analyze both tests)
i) Offerings made more than six months before the start or after the completion of a Regulation D offering will not constitute a single issue 

ii) Offerings not within the rule 502 safe harbor will constitute a single issue when:
1. Offerings are part of a single plan of financing, and
2. Same class of securities issued in each offering, and 

3. Offerings take place at approximately the same time, and
4. Same type of consideration received, and
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5. Offerings made for the same general purpose 

vi. Securities Act 508 (substantial compliance)

1) Failure to comply with all Regulation D requirements will not eliminate public offering exemption when:

a) Non-compliance did not pertain to a requirement directly intended to protect the complaining individual or entity, or
b) Non-compliance was insignificant relative to the offering as a whole (not limitation on aggregated price or number of purchasers), or 

c) Good faith and reasonable attempt to comply with all requirements 

c. Compensatory Benefit Plans 

i. Securities Act 701 
1) Section 5 will not apply to securities offered and sold to management and employees by a non-reporting issuer under a written compensatory benefits plan not exceeding $1mn or 15% of issuer's total assets or outstanding securities in any 12-month period
2) Special  rule for consultants – Consultants must be individuals who perform bona fide services not related to an offering for capital-raising purposes  

ii. Disclosure 

1) Issuer must file a Form S-8 notice with the SEC 

2) Issuer must provide each purchaser with the written compensatory benefits plan 

3) Issuer must provide the same financial statements required in a Regulation A offering and a summary of material terms when the benefits plan exceeds $5mn 

iii. Integration 
1) Offers and sales of securities under a benefits plan are part of a single discrete offering and not integrated with any other limited offering 

2) Exception – Company seeks to circumvent the registration process through a scheme to raise capital through sale of securities to management and employees   

iv. Limitation on Sales – Purchasers may not resell compensatory securities absent registration or exemption from registration 

Integration of Abandoned Offerings

1. Securities Act 155(b) – Abandoned private offering will not constitute part of the same issue as a subsequent public offering when:
a. No securities were sold in the private offering, and
b. All private offering activity by or on behalf of the issuer terminates before he files the registration statement, and
c. Issuer files the registration statement at least 30 days after termination of the private offering unless he had only solicited accredited or sophisticated investors, and 

d. Any section 10 prospectus (preliminary or final) filed as part of the registration statement discloses information about the abandoned private offering

2. Securities Act 155(c) – Abandoned public offering will not constitute part of the same issue as a subsequent private offering when:
a. No securities were sold in the public offering, and
b. Issuer formally withdraws his registration statement, and
c. Private offering commences no earlier than 30 days after the effective date of withdrawal, and
d. Issuer notifies each offeree in the private offering that:

i. Private offering is not registered, and
ii. Purchasers in a private offering do not have section 11 antifraud protection, and 

iii. Securities may not be resold absent registration or exemption from registration, and
iv. Issuer withdrew a registration statement for a public offering on a certain date
Resale of Securities 

1. Analysis 

a. Does Securities Act 4 protect reselling holder of securities?
i. Where did reselling holder purchase the securities—market or issuer?

ii. Is any reseller an underwriter for the purpose of a resale of restricted securities?
iii. Is a control person reselling his shares through an underwriter?

b. Does Securities Act 4 protect broker-dealer for reseller?

2. Resale Protection of Resellers
a. Securities Act 4(1) – Section 5 will not apply to sales of securities by persons other than issuers, underwriters, or dealers
i. Issuers – Persons who issue or propose to issue any securities

ii. Dealers – Persons who purchase securities for the business of trading at market price (including brokers who act as agents for securities holders in purchases and sales)
iii. Underwriters 
1) Securities 2(a)(11) – Persons who purchase securities from an issuer with a view to distribute, sell securities for an issuer in connection with a distribution, or participate in a distribution or underwriting 

2) Control Persons (same as issuer for this section only)

a) Securities Act 405 – Persons with direct or indirect power to direct management and corporate policies through voting securities, contract, or otherwise
b) SEC release – Persons with direct or indirect power to compel registration of securities offering 

c) House committee report – Mandatory signers of the registration statement 

d) Rule of thumb – Directors, Senior executives, and 10% securities holders
b. Section 5 Violations 
i. SEC v. Chinese Consolidated Benevolent Soc'y (non-control violation)
1) Facts:  Committee for a ethnic foundation promoted Chinese government bonds to members, collected money for purchase, and received bonds for members 

2) Decision:  Underwriters include persons who offer and sell securities or actively participate in steps necessary to a distribution even without compensation or issuer's knowledge

a) Performance of due diligence for underwriter 

b) Pledge of stock as collateral  

ii. U.S. v. Wolfson (control violation)

1) Facts:  Majority shareholders used six unknowing brokers to sell 400,000 shares of unregistered stock in five months 

2) Decision:  Control persons engage in an unregistered distribution by underwriters when they uses a broker-dealers to publicly resell a substantial volume of securities in numerous transactions 

c. Exclusion from Underwriter 
i. Any person reselling securities purchased from an issuer will not constitute an underwriter when he had an investment intent at time of purchase 

ii. Investment intent 

1) Reseller held securities for a sufficient period of time before resale since the securities come to rest and reseller assumes economic risk of investment (1-year rule of thumb)

2) Reseller only sold securities due to unexpected and substantial change in circumstances 
d. Exclusion from Distribution 
i. Section 4(1 ½) rule 
1) Private resale of restricted securities by or on behalf of any person will not constitute a distribution when he sells to a limited number of sophisticated offerees after full disclosure about issuer and securities
2) Restricted Securities

a) Securities purchased directly or indirectly from an issuer or control person in a section 4(2) non-public offering 

b) Securities purchased from the issuer in a Regulation D offering 
ii. Securities Act 144 – Public resale of restricted securities will not constitute a distribution as long as it meets certain conditions 

1) Application 

a) Resale of restricted securities by any person
b) Resale of any other securities on behalf of control persons 
2) Exception – Resale of restricted securities by non-control persons after two years will not constitute a distribution regardless of conditions 

3) Conditions 

a) Current public information on the issuer must be available on the market prior to the time of resale 

i) Reporting company 

1. Exchange Act disclosure reports of an unseasoned company for at least 90 days before the resale, and/or
2. Exchange Act disclosure reports of a seasoned company for the 12 months preceding the resale 

ii) Non-reporting company – Same information in Exchange Act 15c2-11

1. Issuer – Name, address, business, services, property, management, earnings and financial information, and affiliated broker-dealers 

2. Securities – Type, value, and current outstanding securities 

b) Holding period 

i) Control persons may only sell his restricted securities after one year from the date of acquisition from the issuer or date of full purchase in any resale 

c) Volume limitation 

i) Resale on behalf of control persons of restricted or other securities within three months may not exceed:

1. 1% of outstanding class of shares, or 

2. Average weekly trading volume on an exchange for four weeks prior to person's Form 144 notice of resale to SEC 

ii) Resale by non-control persons of restricted securities within three months may not exceed the above volume 

iii) Aggregate the volume of securities in the same class sold by persons who agree to act in concert for the purpose of selling securities 

d) Manner of sale 

i) Resale of securities must occur through a broker-dealer on an exchange 

ii) Neither person nor broker-dealer may solicit orders to buy prior to resale or pay another in connection to the resale except an ordinary broker's fee

1. Broker-dealer may inquire into prior expressions of interest by other broker-dealers within 60 days of resale 

2. Broker-dealer may inquire into prior expressions of interest by customers made within 10 days of resale  

3. Broker-dealer may publish bid and ask price on a regularly used inter-dealer quotation system 

iii) Broker-dealer must make a reasonable inquiry that the person is complying with the conditions of Securities Act 144 

e) Notice – SEC must receive a signed notice on Form 144 when resale of securities exceeds 500 shares or $10,000
iii. Securities Act 144A
1) Resale of securities to qualified institutional buyers will not constitute a distribution nor any reseller or broker-dealer constitute an underwriter under certain conditions  

2) Qualified institutional buyers – Persons who own and invest at least $100mn in non-affiliated securities on a discretionary basis 
a) Individuals – Registered investment advisors or dealers

b) Companies – Insurance, investment, employee benefit plan, bank, or trust fund 

3) Conditions 

a) Qualified institutional buyer must have the right to obtain current information on a non-reporting issuer upon request 


i) Brief statements about nature of business 

ii) Financial statements – Balance sheets and profit/loss/retained earnings statements for the prior two years 

b) Holding period – Person may only sell his securities after at least 40 days of his purchase 
c) No volume of sales restriction 

d) No broker-dealer requirement for resale transactions  

3. Resale Protection for Broker-dealer 

a. Securities Act 4(3) – Section 5 will not apply to transaction by a dealer (including a former underwriter) on behalf of a holder who purchased in a public offering unless 
i. Resale after occurs prior to 40 days after the effective date, or 
ii. Resale constitutes all or part of his unsold allotment of securities as an offering participant
b. Agency Exemption 

i. Securities Act 4(4) – Section 5 will not apply to transactions by a broker only executed upon orders by a customer on any exchange or over-the-counter market
ii. In re Ira Haupt & Co.

1) Facts:  SEC brought suit against broker-dealer for violation of Securities Act 5 when he accepted a standing order from a supermajority shareholder resulting in the resale of 93,000 registered shares in five months   

2) Decision: 

a) Broker-dealer may not rely on section 4(4) when he sells a substantial volume of unrestricted securities in numerous transactions for a control person since exemption only applies to trading transactions and not distributions 

b) Registration of securities for an initial offering is irrelevant to a subsequent distribution since each and every offering must comply with Securities Act 5
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