SECURITIES REGULATION OUTLINE
I. What is a security?

a. 33 Act - §2a1 – statutory definition of security
i. Investment contracts

1. Howey - company sold orange groves and service contract for the orange groves to investors who had no knowledge of how to manage orange groves, but were attracted by potential for high profits; court applied Howey test and looked to economic reality of the trx and found that the sales contracts and the service contracts together constituted “investment contracts” and thus were securities under 2a1; thus they could not be offered without being registered or having an exemption

a. Apply Howey test to Howey

i. Invest money 
1. yes, investors contributed money to buy the orange groves with the expectation of profit

ii. Common enterprise

1. horizontal commonality – all investors need same info b/c they are unsophisticated; all investors contribute money for the same goal; all oranges must be gathered together before being sold; no demarcation of ownership on the tracts other than land maps

iii. expect profits:
1. the manner in which the groves were sold matters; investors given sales pitch, tours of the groves, and the groves were right next to their hotel; told they would produce profit

iv. solely from efforts of others

1. Howey Hills managed the site completely; the investors had no idea of how to manage the groves

2. if the test is satisfied, then the instrument is a 2a1 security as an investment contract and cannot be offered for sale until registered or under an exemption; it is where a person
a. Invests his money; 
b. In a common enterprise; 
c. Is led to expect profits;
d. Solely from efforts of others

3. investment of money – 
a. look for investment of money

b. also, if no money is invested, look for some consideration that was invested – services and property can also count as “money”

c. be careful to watch for consumption v. investment – if there is some personal consumption, then it may not be an investment (Forman - UHF was building low-income housing in NYC; to purchase a home investors must buy 18 shares of stock in Riverbay Co.; the stock had no voting rights and were not transferable; tenants sued under securities laws; court found no security b/c tenants bought the stock and apt for personal living rather than financial return on an investment)

4. common enterprise

a. multiple investors – common enterprise amongst investors
i. horizontal commonality – look for pooling of investor funds

ii. also found if there is original intent to have multiple investors, even if there ends up only being 1 investor (SEC v. Lauer)
b. single investor - common enterprise between promoter and investor
i. broad vertical commonality – when there is relationship b/w efforts of promoter and success of investors

ii. strict vertical commonality – when there is relationship b/w success of promoter and success of investors – requires sharing risk b/w promoter and investor (SEC v. Alliance Leasing – 50/50 sharing of returns satisfied strict vertical commonality)
iii. policy: all investors need the same info to make a reasonable decision about investing, but no one investor wants to spend his money to get the info; even if there is only one investor, he may be unsophisticated and should still get the protections of the 33 Act.

5. expectation of profits

a. 2 ways to get profit: capital appreciation and participation in earnings (Forman – UHF was building low-income housing in NYC; to purchase a home investors must buy 18 shares of stock in Riberbay Co.; the stock had no voting rights and were not transferable; tenants sued under securities laws; court held that profit could be found via capital appreciation or participation in earnings) 
b. Profit can also be a fixed return on an investment (Edwards – Ponzi scheme – ETS sold payphones to the public for $7K and leased them back for 5 years for $82/month with 14% APR; purchasers not involved in day to day mgmt of payphones; payphones didn’t make enough money so ETS went bankrupt and investors sued; court found no distinction b/w variable and fixed rates of return to satisfy the expectation of profits)

6. based solely on efforts of others

a. “solely” does not preclude investor participation – as long as the “significant managerial efforts” were made by a 3rd party, then investors can have some participation (Koskot – pyramid scheme to sell products; profits derived at different levels of participation; SEC claims the recruitment process is an investment contract; court finds that “solely from efforts of others” does not preclude investor participation otherwise there would be a big loophole in this test; also, vertical commonality satisfied b/c the success of the investor was due in large part to efforts of promoter) 
7. alternative to Howey test – risk capital test

a. generally a 4-factor test:
i. offeree provides initial capital

ii. ***initial capital subject to risks of the investment***
iii. initial capital induced by representations of profit

iv. offeree doesn’t exercise managerial control

b. focus on the risk of the capital – if the risk is high, then probably a security

i. what is risk?

1. generally undefined, but it could be putting money in undercapitalized business…

2. determine the business risks and if those risks are high, then the chance of losing the investment is high, and so investor should get protections of 33 Act

c. Silver Hills (CA case) – country club developers financed improvements to the club by selling memberships; memberships could be transferred to others; court found these memberships were securities

ii. Stock – stock is included in §2a(1) of 33 Act
1. if a security is labeled as “stock” and has all the qualities of stock such as voting rights and control and appreciation and profit derivation, then this will be enough to call it a 2a1 security (Landreth – sale of 100% stock in business to bidder who later wanted rescission; court held the stock was a security and distinguished from Forman b/c the stock here had normal attributes of stock)
iii. Partnership interest – not in §2a(1) of 33 Act

1. Analysis:

a. Howey test – presumption against finding security

b. Use Williamson factors to rebut presumption on control prong

2. Thompson Trawlers – partnership formed to operate fishing boats; partnership interests were sold but management began to do poorly; partners claimed interests were investment contracts; court used Howey test and this case was about the “efforts of others” prong; court found the GP interests were not securities; even though partners could not act individually, they could act as group and exercise a lot of control
a. there is presumption that GP interests are NOT investment contracts because general partners exercise control over their interests – thus it is not profit derived from efforts of others; 
i. the main inquiry is whether the partnership agreement grants so much power to the GP such that it’s unreasonable to expect profits to be derived from efforts of others – it’s irrelevant whether the power was actually exercised

b. rebut the control presumption with showing that partner’s can’t exercise control in the economic reality or Williamson factors
c. Williamson factors – 

i. Agreement leaves little power in hands of the partner

ii. Partner is so inexperienced in business affairs that he can’t exercise partnership interest

iii. Partner is so dependent on another manager that can’t fire the manager 

d. Limited partnership interests are likely investment contracts b/c limited partners don’t exercise as much control over the partnership – 

i. but if the limited partner starts exercising too much control, then it is more like a general partner ( not a security
e. LLCs – if it looks like an LP, it is investment contract; if it looks like a GP, then it is NOT an investment contract

i. CA securities – LLC is included 

iv. Real Estate
1. Analysis

a. Use Howey test

b. Use Williamson factors on “efforts of others” prong

2. Hocking - Hocking, Vegas resident, bought condo in Hawaii through real estate agent Dubois; rental pool agreement was part of deal; Hocking has little participation in managing the condo and rented it out most of the year; sued arguing that the real estate sale and the RPA
 was a security; court applied Howey test to find that it was a security – use Howey test
a. Investment of money satisfied – he used the condo for investment purposes, rather than for personal livin
b. Horizontal commonality via rental pool agreement b/c investors had to pool their assets together and they all generated a profit from the RPA

c. Expect profits – the point of buying the condo was to rent it out to get profit

d. Based solely on efforts of others

i. Court relied on Williamson factors from partnership: partner has little control; partner is inexperienced; partner relies on another manager so much that he can’t fire the manager
ii. Williamson factors – Hocking was very inexperienced and couldn’t exercise control over condo; difficult to replace HCP as manager b/c need 75
% of participating investors to dump HCP

v. Notes

1. Analysis:
a. First, presumption that notes are securities b/c “note” is enumerated in 2a1

b. Second, rebut presumption with Reves factors:

i. Motivation of buyer and seller to enter transaction

ii. Plan of distribution to offer and sell the note

iii. Investor expectations

iv. Risk reducing regulatory scheme
2. Reves – use family resemblance test – (CoOp offered ontes to 23000 people; 1600 people held the notes; CoOp promised it could pay back the notes and represented having $11M in assets; then CoOp filed for bankruptcy and holders sued claiming the notes are securities; court held that there is presumption the notes are securities and the presumption was not rebutted via Reves factors – notes were securities)
3. Reves factors:
a. Motivation of buyer and seller

i. Seller – satisfied where seller is raising money for general business purpose

ii. Buyer – satisfied if buying note in expectation of generating profits; profit = valuable return on the investment

b. Plan of distribution– 

i. Satisfied if there is widespread distribution of notes (Reves – offered to 23000 people; 1600 people bought the notes – this was widespread enough)

c. Expectation of public – satisfied if the investor believes this to be a security; does he expect to make some profit?  This looks a lot like factor 1

i. Look for investment expectations – expectation of profit

ii. Not satisfied in consumer transactions – if not satisfied, this factor is neutral

iii. Possible counter: it’s a short-term loan, not a note

d. Risk reducing regulatory scheme – collateral or insurance backing the note; 
i. The point is if there is another risk-reducing scheme, then don’t need the 33 Act

ii. if satisfied, then NOT a security; if not satisfied, then it is neutral factor

II. The Public Offering Process

a. There are different types of companies

i. Reporting companies

1. have reporting obligations per §12 and §15

2. characteristics:

a. on national exchange; or

b. $10M in assets and 500 shareholders

ii. Seasoned issuer

1. this is an S3 company – the company can use Form S3 to file a r/s

2. characteristics:

a. have filed reports with SEC timely for past 12 months

b. market cap is $75M – only count stock held by non-insiders

3. Form S3 is a quicker, more streamlined form for filing a r/s

4. the idea of allowing Form S3 is that the company is relatively large and there is a lot of public information out on the market about it, so we trust that it will report accurate info – even if it doesn’t, it has a wide market following to check against

iii. Well Known Seasoned Issuer (WKSI) – R405

1. this is also an S3 company

2. characteristics

a. market cap of $700M; or

b. issued $1B in debt over past 3 years; or

c. majority-owned subsidiary of a parent who is a WKSI
3. b/c these companies are sooo large, they have a wide market following of analysts; thus we assume there is no imbalance of information in relaxing the registration requirements of these companies

b. §5 – this is the main governing section surrounding the public offering process

c. There are 3 phases to the offering process: pre-filing period, waiting period, post-effective period

d. Pre-filing period – this is period prior to filing the registration statement

i. Potential liability: §12a1, §12a2, §17

ii. Analysis:

1. is it issuer, u
/w, or dealer?

2. are they in registration/pre-filing period?

3. was there use of I/C?

4. was there a sale or conditioning of the market?
5. if there was an offer, was it allowed under Rules?
iii. §5c – unlawful for “any person” to use “interstate commerce” to “offer to sell or offer to buy”, via a “prospectus”, any “security”

1. any person - §4(1) – only applies to issuers, underwriters, dealers

2. interstate commerce - §2a7 – broad definition; basically anything that allows you to cross state lines; telephones, etc.

a. but, if not using phone to cross state lines, like when all calls made within state, then there is I/C jdx issue.  Courts are split on this.  (see prob 4-2)

3. offer to sell or offer to buy - §2(3) – every attempt to solicit an offer for securities for value – this is broad definition – the general idea is conditioning the market – if it tends to condition the market, then it is probably an offer
a. exemption - §2(3) offer does not include prelim negotiations b/w issuer (or representative) and underwriter, or among underwriters who are in privity of K with issuer

i. “underwriter” - §2a(11) – see u/w theory; DOES NOT include u/ws who receive normal commission rates

ii. Trap: check to see if the communication is b/w underwriters – if one party is receiving normal commission rates, then that party is not an u/w and then the §2(3) exemption doesn’t apply

4. prospectus - §2a10 – any written communication or radio or TV broadcast which offers any security for sale or confirms the sale of any security
a. what is NOT  a prospectus?

i. A tombstone ad – states where a §10 prospectus can be obtained; lists only security; price; who executes orders; other info unspecified in statute

5. security – see part I.
iv. when does registration begin?

1. at least from the time the issuer makes oral agreement with underwriter
2. consider any affirmative actions issuer takes to start a public offering – if he starts to prepare for it, then he may be in registration – i.e. cleaning up the books, etc.
v. offer for sale/buy or conditioning the market

1. offer to sell/buy - §2(3) – includes any solicitation for these offers – very very broad definition
2. conditioning the market/“gun-jumping” – attempt to raise interest in the security before the r/s is filed
a. includes press releases and issuer (or agent) released information before the r/s is filed

b. the point is, the issuer is trying to create hype about his stock before there is any reliable public information available

c. tendency to peak market interest

3. Carl Loeb – press release issued re: issuer prior to filing r/s; included detailed info about the price, assets of issuer; court found this was gun-jumping violating §5c; 

a. consider who prepared the press release; relationship to issuer, how wide is the distribution; type of info in the press release; how close was it published to filing r/s; what was intent of issuing; business purpose for press release

b. if it seems like the issuer was trying to create hype about his stock before filing the r/s, then it will be gun-jumping

vi. certain communications can be made during the registration period

1. Exemptions from definition of offer

a. Rule 137 – broker/dealer not participating – publication or distribution of research reports by brokers or dealers who are not and will not participate in the offering; the broker or dealer do not receive any consideration from the issuer or any participating member in the offering

i. 137c – the broker or dealer publishes or distributes the report in the regular course of business

ii. “research report” defined – 137e – written communication (Rule 405) that includes info, opinion, recommendations about issuer or its securities whether or not the info can be used to make an investment decision

b. Rule 138 – broker/dealer participating – research report relates only to specific types of securities

i. Issuer must be reporting corp

ii. 138a3 – the broker or dealer publishes or distributes the report in the regular course of business

c. Rule 139 – broker/dealer participating – research report is ok as long as issuer is an S3 corp or WKSI; and issuer has timely filed all reports w/I last 12 months

d. Rule 163A – any written comm. is not an offer to sell if: 

i. made by or on behalf of an issuer 

ii. made more than 30 days before filing 

iii. does not reference a security offering

iv. issuer takes reasonable steps to prevent further dissemination during the 30-day window

e. Rule 168 – only applies to reporting corps; regular release, by or on behalf of issuer, of factual or forward looking info – allow fwd looking info b/c the issuer is a reporting corp so it already has info publicly available
i. 168d conditions:

1. can’t contain info about the offering (168c)
2. issuer has previously released such information in ordinary course of business

3. timing and manner of release is consistent with prior releases

f. Rule 169 – applies to all corps; regular release, by or on behalf of issuer, of factual info (not fwd-looking info)
i. Conditions: 

1. can’t contain info about the offering

2. issuer has previously released such information in ordinary course of business

3. timing and manner of release is consistent with prior releases

4. info is released to persons who intend to use the info other than in their capacities as investors

2. Communications that are ok

a. Rule 135 – ok to make a statement with info limited to info approved in this rule:
i. Must include a legend – says that it is not an offer for sale
ii. Info can only state:

1. Name of issuer

2. Title, amount, terms of security offered

3. Amount of offering

4. Anticipated timing of offering

5. Purpose of offering, DON’T NAME U/Ws

6. Whether offering is directed at specific class

b. Rule 
163 – a WKSI corp (or its rep or agent, excluding participating u/ws or dealers – R163c) can make pre-filing oral and written communications provided:
i. 163a – any written communication is a FWP and 2a10 prospectus;

ii. 163b - a legend is included

iii. 163b2 - filing – must file written communications made in reliance on Rule 163 when the r/s is filed
e. Waiting Period

i. After r/s is filed, it is ok to solicit offers for securities, but 5a prohibits completing sales of securities

ii. Big point: every communication that goes out must be checked against definition of prospectus under 2a10 b/c if it’s a 2a10 prospectus that doesn’t meet §10b and §5b1, must find a way for the communication to be ok

iii. What is a prospectus?

1. §2a10 – letter, advertisement, other written document or tv or radio broadcast that offers security for sale or confirms the sale of a security

2. an oral communication is not a 2a10 prospectus
iv. §5b1 – shall be unlawful to transmit a prospectus through I/C unless the prospectus meets §10
1. §10a requires a prospectus to contain all info in the r/s

2. §10b authorizes use of written communications that contain less info than in the r/s

v. Under §10b, the following communications will satisfy §5b1
1. exemptions from §2a10 prospectus

a. §2a10b - tombstone ad – a communication that does no more than the following is not a 2a10 prospectus:

i. identify from whom a written §10 prospectus can be obtained

ii. identifies the security

iii. states price

iv. identifies the issuer

v. identifies the u/w

b. Rule 134 – identifying statement is not a prospectus– a communication that meets one of the rule’s categories is not a 2a10 prospectus

i. must include:

1. way to get a §10 prospectus, other than a FWP

2. 134b legend

ii. 134d - if include/precede with a §10 prospectus (via hardcopy or hyperlink), may solicit offer to buy or request indication of interest in the security; but must include legend stating that no offer can be completed

2. prospectuses that will satisfy §5b1

a. Rule 430
 – a prelim prospectus that contains substantially all info required by §10a but is allowed to omit pricing info, commissions, discounts, amount of proceeds, and other matters dependent on offering price
b. Free writing prospectus – see R164/R433 below
f. Rules 164/433 – free writing prospectus

i. Rule 164 – a free writing prospectus will be a 10b prospectus satisfying §5b1 if Rule 433 is complied with

ii. Analysis:

1. is it a free writing prospectus?
a. Rule 405 – a FWP is a written communication that offers to sell or solicits offer to buy made by means other than prelim prospectus or tombstone ad
i. Is it a written communication?

1. R405 – any communication that is written, printed, a radio or TV broadcast, or a graphic communication

2. Graphic comm. – any recorded electronic media; no live communications

b. Road show – Rule 433d8 says a road show that is a “written communication” is a FWP

i. Is it a road show?

1. R433h4 – an offer that contains a presentation made by issuer’s mgmt re: an offering and discusses the issuer, mgmt or securities being offered

2. R433h5 – electronic road show is a road show that is transmitted by graphic means

ii. Is it a written communication?

1. R405 – any communication that is written, printed, a radio or TV broadcast, or a graphic communication

a. Graphic comm. – any recorded electronic media; no live communications

iii. Road Show filing requirements

1. if road show and written communication – no filing required

2. if road show and written communication and non-reporting corp, must file unless issuer makes one version of electronic road show available via graphic communication to any person without restriction
a. i.e. electric road show is available on internet to anyone without password protection

c. Publication by media

i. R433f – written offer the issuer approved that is prepared/disseminated by a person unaffiliated with issuer/participant that is in the business of publishing is a FWP

ii. Requirement for also sending prelim prospectus and including a legend and non-conflicting info satisfied if:

1. no consideration given for dissemination

2. issuer/participant files the written communication with SEC and includes the legend

d. hyperlinks
i. R433e
 – offer contained on issuer’s website or hyperlinked to a 3rd party website is a written offer that must be filed per 433d

ii. 433e2 - historical info on issuer’s website that is separated and identified as such and that is not referenced into a prospectus is not a FWP and does not have to be filed

2. is the issuer eligible?

a. R164e – ineligible issuers include:

i. Rule 405 – everyone is eligible EXCEPT reporting corp that has not timely filed its reports within last 12 months; eshell company; blank check company; penny company

b. R164e – FWP available to ineligible issuers if the FWP only contains a description of the securities

3. does the prospectus meet Rule 433?

a. type of issuer

i. Form S3 and WKSI corps qualify – can use a FWP after a r/s has been filed with a §10 prospectus (can’t satisfy §10 via R433)
ii. Non-reporting corps – if the prospectus was created on their behalf, then must file a prelim prospectus that includes a price range with the r/s AND send the prelim prospectus with the free writing prospectus
1. only diff is that with non-WKSI, must send the prelim prospectus with the FWP every time issuer uses the FWP

b. Content

i. Content in free writing prospectus can be anything so long as it doesn’t conflict with info in r/s

ii. Also, include the legend

c. Filing

i. Issuer must always file: 
1. free writing prospectus

2. issuer info that is contained in FWP

ii. Non-issuer must file when prospectus reasonably distributed in manner designed to make broad dissemination

1. i.e. emailing to broker – this is broad b/c they will email it to their customers

2. i.e. emailing to lots of customers – not broad b/c customers don’t email on; but what if it’s a billion customers?
g. Post-effective period
i. This period is after the SEC makes the r/s effective

ii. Big issues during this period:

1. The effective date is when s.11 liability is triggered – if r/s contains untrue statement when made effective, a buyer of the security can civilly sue 

2. ok to complete sales during this period (§5a)

3. if a document is sent to customers during post-effective period, this document may still be a 2a10 prospectus and must still meet 5b1

4. must use final prospectus now; can’t use prelim prospectus

5. when making a sale, must send confirm to the buyer and a final prospectus (§5b2)– the confirm is a 2a10 prospectus 

iii. delivery requirements for dealers:

1. timeframe for delivery

a. §4(3)(B) – in public offering, 40 days after day securities were offered

b. §4(3)(B) – in initial public offering, 90 days after day securities were offered

i. Policy: need more time to get info out there b/c no info about the company in the market

c. R174d
 – for non-participating dealers, if corp is not reporting corp and securities are listed on national exchange; then 25 days after later of effective date or day securities were offered to public

d. If reporting corp – no delivery requirement

e. 4(4) – if broker did not solicit, then not subject to §5 and no delivery requirement

2. what must be delivered:

a. final prospectus meeting §10a – 
b. only deliver for trx made in above applicable timeframes

i. public offering – deliver if trx w/i 40 days

ii. IPO – deliver if trx w/i 90 days

iii. If non-reporting/listed on national market -25 days 

c. Confirmation of sale

i. R172 exempts confirmations from 5b1 as long as: 1) r/s is effective; 2) no pending 8A proceedings; 3) issuer filed a §10a prospectus or will make a good faith attempt to do so asap

ii. §2a10a – exempts from 2a10 any communications sent during post-effective period if a §10a prospectus preceded or accompanied this communication

iii. This means that they must be delivered, but they will not be prospectuses and do not have to meet §10

iv. Delivery requirements for issuers and underwriters and non-exempt dealers:
1. time frame for delivery

a. R173 – must provide final prospectus within 2 business days of completing the sale

2. what must be delivered

a. final prospectus meeting §10a

b. confirmation of sale

v. what is analysis if there is communication but no sale

1. if another prospectus sent during post-effective period, use the §2a10a exemption – as long as a final prospectus accompanies or precedes the communication, then it will be exempted from a 2a10 prospectus (see problem 4-33; p.195)

h. What is the registration process
i. What goes into the r/s

1. §7 – requires the information contained in Schedule A

2. S1 – for smaller companies – usually very long (~100 pgs) b/c everything goes in

3. S3 – for larger companies (~75M float) – uses integrated disclosure so the r/s is short

a. integrates ’34 Act reporting info (10K, 10Q, 8K, proxy stmts) into the ’33 Act r/s by reference

ii. what happens to r/s after it is filed 
1. the SEC will review the r/s and can do a few things
a. if something is wrong:

i. refusal order - §8b – the SEC refuses to make r/s effective; only applies where r/s is on its face materially incomplete or inaccurate

ii. stop order - §8d – the SEC delays the effectiveness of r/s; applies where SEC notices at anytime that there is materially misleading info or omitted info

iii. issue comment letter – this will state amendments that must be made; issuer and SEC will go back and forth until all comments are satisfied

iii. R461 – allows requesting accelerated review 

iv. How does liability work?

1. §11 liability attaches at the effective date – if the r/s was misleading on the effective day, there is §11 liability

2. if the r/s was accurate on effective date, and something happens subsequently that makes it inaccurate and prospectuses use the new info, then there is §12a liability

v. when there are material changes during post-effective period

1. issue: the change makes the r/s inaccurate – either amend or face liability (Manor Nursing – r/s became effective, but changes made in how the securities were sold that were not reflected in the prospectus; thus a misleading prospectus was being used to sell securities; court held that issuer has a duty to amend the prospectuses it uses or else it will have a §5b2 violation)
2. three methods of amending the r/s
a. 424 sticker – put the sticker on the cover page with the new information and file the stickered prospectus

i. Pros: easy to do and just recirculate
ii. Cons: may not work for huge changes; after 16 months, can’t use the sticker b/c the financials are too old – must use post-effective amendment (R10a3)
b. 8K – only works for S3 corps; incorporated by reference into the ’33 Act r/s

c. 424 post-effective amendment – file an amendment with the SEC

i. Cons: SEC will issue comment letters on the amendment and the process is long; §11 liability restarts from effective date of post-effective amendment 

i. Shelf Registration
i. Pre-registering the offering, but offer it on a delayed basis

ii. R415 – authorizes shelf registration

1. must fall within 415a1i – 415a1x

a. must fit every security in the problem into one of these provisions so the entire transaction can be registered on the shelf (see problem 39)

iii. file a base prospectus – this is a very bare-bones prospectus 

1. SEC will make this base prospectus effective

2. if a WKSI, do an automatic shelf registration – the base prospectus is automatically effective

3. what can be excluded from base prospectus?

a. R430A – omit all info that relates to price

b. R430B – omit all info that is unknown or not reasonably available (R409)
i. Auto shelf – also omit description of securities; identification of issuers; etc.

4. when offering the securities, file a 424 prospectus 

a. 424 sticker

b. 424 post-effective amendment

c. 8K – only for reporting corps – incorporated into r/s

5. the 424 amendment will also have §11 liability (R430Be)

III. MATERIALITY
a. Material information is information that, at the time of making the decision, a reasonable investor would consider important in making an investment decision
b. Duties of disclosure

i. Corps have no affirmative duty to disclose except: 1) reporting docs; 2) insider trading

ii. If corp chooses to talk, and the info is material, then must tell the truth (Basic)

iii. If corp wants to avoid this issue, it should say “no comment”

c. If info is inherent speculative, then use test from Basic – balance the significance of the event with the probability of the event occurring

i. Magnitude factors – size of company, potential premiums

ii. Probability factors – board resolutions, instruction to I-bankers, actual negotiations

d. Truth on the market theory – defense against finding materiality

i. If the information is widely known, then the information is already built into the stock price ( thus the info is not material (Wieglos – Edison was offering securities but failed to disclose in 10Q that nuclear reactor still needed approval; got approval after one rejection but incurred costs; court held this info is immaterial b/c everyone knows that reactors need gov’t approval and costs will be incurred)
e. Puffery language is not material

i. This is language that is not material and not actionable under R10b5 (Centel Corp – Centel held auction process to sell securities and said the auction was “going well” even though bidders kept dropping out; ultimately sold securities at $15 below market price; court held that the “going well” language was mere sales puffery and everyone knows that the issuer will say it’s going well and that the outcome of an auction can be disappointing – not material)

f. Forward looking information

i. Most companies don’t make projections – they let analysts make the projections – important for corp to stay distant from analyst or else face liability

ii. Using forward-looking info is risky b/c if it’s material then should include it in the r/s, but if it’s wrong then potentially a cause of action for misleading r/s under s.11

iii. So when corp uses forward-looking info in r/s, they can be covered by safe-harbor
1. be-speaks caution doctrine – CL doctrine

a. if there are sufficient cautionary statements in the r/s, then the forward-looking info can’t be the basis for an investment decision – it’s not material (Trump – Trump made statement that they could pay the interest and principal on offering to finance Taj Mahal; they went bankrupt; the cautionary statements were sufficient – noted an interest payment made be missed and there would lower income per square foot due to increased competition)

b. the cautionary statements must be substantive – not too much boilerplate

2. statutory safe-harbor – ’33 Act §27A

a. only applies to reporting corps

b. exclusions: going private transactions; IPOs; companies with criminal problems in last 3 years; blank check corps; penny stock corps

c. first, determine if it’s a forward looking statement (27Ai1)

d. second, safe harbor – no liability if:

i. forward looking info has meaningful cautionary statements; or

ii. forward looking info is immaterial; or

iii. if natural person speaker – P fails to prove that the forward-looking statement was made with actual knowledge by the speaker that the statement was false; or

iv. if business entity speaker – P fails to prove that statement made with approval of executive officer; or

v. if business entity speaker – P fails to prove that statement made by officer with actual knowledge that statement was false

e. so plaintiff’s argument is that the cautionary statements were not meaningful b/c the corp knew that the forward looking info was false

f. if cautionary statements are oral, must satisfy 27Ac2 and 27Ac1

i. oral forward looking statement has sufficient cautionary statement that:

1. oral statement is forward looking; and

2. actual results could materially differ; and

3. if that caution is oral, it is included in written format

g. if subsequent events occur but cautionary statements are not updated, this could lead to insufficient cautionary statements (Asher)

IV. EXEMPT TRANSACTIONS

a. If one of these exemptions applies, do not need to register the offering

b. Local offering
i. §3a11 – securities are offered and sold only “to person resident in a single state” where the “issuer is resident and doing business  in the same state”, or if a corp, the “corp is incorporated in that state”
1. if you think you meet it, but actually didn’t, then you have 12a1 SL b/c you sold a security in violation of §5
2. if even one offeree is out of state, then the exemption is blown – the focus is on the offeree, not just purchasers

ii. Rule 147 safe harbor provides more certainty that you met §3a11

1. 147c – nature of the issuer
a. Resident:

i. Corp/LP – where incorporated

ii. GP – where principal office is located

iii. Individual – principal residence

b. Doing business – must meet all 4

i. 80% of revenue came from in-state operations;

ii. 80% of assets are held within the state;

1. income producing assets out of state won’t satisfy this (Chapman – Michigan corp; oil leases were in Ohio; court held that income producing asset was out of state so exemption not satisfied); 
2. maintaining office and books in state is not sufficient (Busch)

iii. 80% of proceeds are used for business operation within the state; AND

iv. Principal office is in the state
2. 147d – nature of the offeree

a. Corp – resident if principal office is in state

b. Individual – principal residence is in state

c. Corp, partnership organized for purpose of acquiring part of an issue – all beneficial owners are residents in state

d. Using a caption in a newspaper ad that says the offer is intended only for in-state residents will preserve the exemption even if the newspaper is read out of state.

3. there is issue of flipping – if security is sold in state, then it is immediately sold out of state, it looks like the issuer was trying to get around the exemption

a. R147e – for 9 months after last sale, can only resell to instate residents or else exemption is blown; after 9 months ok to resell to out of state residents 
c. Private offering - §4(2) – this is an issuer exemption only
i. What’s being saved?

1. no §11 liability

2. no filing requirement

ii. 1935 factors - 
1. number of offerees and relationship to issuer 
a. 500 is big (Ralston)

2. number of units offered

3. size of offering – useless prong b/c size is relative

4. manner of offering

a. newspaper ad? – this is more public

b. private – look for relationship b/w issuer and offeree
iii. Ralston factors – issuer made offering only to its employees; USSC held that the main factor was whether the offerees needed §5 protection and that these employees did; no private offering; Doran case helped interpret Ralston analysis
1. has sufficient info been disclosed to offerees?  There are 2 ways to ensure that offerees have the information they need to make an investment decision:
a. Use 1) access or 2) disclosure
i. If relying on access issuer must prove:
1. sophistication of investor – big factor b/c investor must be able to solicit the information

a. sophistication – investment experience, job, age, education

b. or use advisor – same factors

2. relationship b/w issuer and offeree – big factor b/c if there is special relationship then offeree is in better position to solicit info; types of relationships include:
a. family

b. business relationship

c. company insider

d. economic bargaining leverage – applies mainly to sophisticated institutional buyers

ii. if relying on disclosure…

1. sophistication and relationship are still factors, but less important b/c the info will just be given to them

b. ALL offerees must be given the info via access or disclosure – otherwise the whole exemption is blown

2. how to prove sophistication?

a. bring documentary evidence of questionnaire showing investment experience and subscription agreement; drivers license and passport are insufficient (Kenton Capital)

b. how much proof is enough is uncertain – if you fail to prove this and then provided insufficient disclosure, then issuer has §12a liability
3. What info must be provided to investor?

a. All info that would be obtained in full r/s – Sch A and Sch SK
d. Regulation D
i. This regulation allows smaller issuers to save the cost of disclosure and filing
ii. R501 – definitions

iii. R502 – conditions to be met

iv. R504 – raise $1M max; no reporting corps; no limit on number of purchasers; no disclosure; statutory basis §3b

v. R505 – raise $5M max; 35 purchasers max excluding accredited purchasers; disclosure to non-accredited purchasers; statutory basis §3b [exempt transactions]
vi. R506 – no max $$; 35 purchasers max excluding accredited purchasers; disclosure to non-accredited purchasers; non-accredited purchasers meet sophistication standard; statutory basis §4(2) [private offering]
vii. R501 – important definitions

1. accredited investor – 

a. 501a3 – corp with assets of $5M

b. 501a4 – any director or executive officer of issuer
i. Exec officer = pres; vp in charge of principal business unit; officer who performs policy making function; 

c. 501a5 – individual with net worth of $1M

d. 501a6 – person with income of $200K; joint is $300K

e. 501a8 – entity in which all equity owners are accredited
2. benefit of Reg D is ability to use purchaser representative

a. rep has expertise and no conflicts of interest with issuer

b. purchaser can pay for the rep

3. how to calculate number of purchasers

a. exclude: accredited investors; relative/spouse of purchaser who has same principal address as purchaser

b. corp/partnership is one purchaser; if entity is organized for purpose of acquiring securities and is not accredited then each owner is counted as one purchaser

i. formed for acquisition purpose?
1. existence, duration, prior activities

2. mgmt structure -  centralized indicates other activities will be engaged in ( not formed for acquisition purposes

3. proposed activities

4. capitalization related to investment

5. extent to which partners must participate in investments – if they can opt-out, then not formed for acquisition purposes

viii. R502
1. 502c – manner of the offering – this provision has certain limitations

a. No general solicitation – this limits how accredited investors can be solicited

i. General solicitation is advertisements or tv/radio broadcasts

ii. Oral communication at meeting or seminar

iii. the benchmark of general solicitation is pre-existing relationship – if there is a pre-existing relationship b/w the issuer and the offeree, then it’s not a general solicitation (Kenman)
ix. R506

1. non-accredited investors must meet sophistication standards – only show “reasonable belief”
a. prove seller had reasonable belief of sophistication with documentary evidence (Marks – providing blank subscription agreements was insufficient; needed to show completed subscription agreements)

x. Aggregate offering price
1. this will sum the amounts raised in multiple offerings and will limit the amount that can be raised – the concern is doing a long string of Reg D offerings makes them seem more like public offerings that should not get the private offering exemption

2. during the 12-month period before and after a §3(b) exempt offering, the offering prices will be aggregated

a. this only applies to 504 and 505 offerings

b. so if there was a 504 or 505 offering, then look at the 12 months before that offering to know if the price has to be aggregated ( this will determine how large the current offering can be
c. this problem does not apply to 506 offerings b/c its statutory basis is 4(2), not 3b
d. if you do a 505 offering and raise over $1M, then can’t do a 504 offering for 12 months b/c the 504 $ limit will have been reached
e. if aggregate price exceeds the price limits, then purchasers over the limit have rescission remedy under 12a

3. issuer can retroactively change an offering from a 504((505((506 as long as all requirements are satisfied

xi. Disclosure requirements

1. 505/506 have disclosure requirements; none for 504

2. benefit of Reg D is SEC doesn’t have to review disclosure docs; also no §11 liability

3. if offering to accredited purchasers, still good idea to make disclosure to counter any claims under anti-fraud provisions

xii. Resales

1. Reg D offerings have resale limitations

2. sale from issuer to purchaser is 1 transaction – use Reg D exemptions; the resale is a separate transaction that would either have to be registered per §5 or it needs another exemption

3. 502d – limits on resale – securities acquired in Reg D offering are like restricted securities offered under 4(2) ( can’t resell without registering under §5 or obtaining exemption
xiii. Failing to satisfy Reg D

1. R508 - non-material failures will not destroy the exemption; person relying on exemption must prove:
a. Term was not intended to protect the individual/entity seeking rescission remedy

b. Provision that had failure to comply was insignificant; the following provisions are significant (failure to comply with these provisions will be significant):
i. 502c

ii. 504b2 – aggregate offering price

iii. 505b2i/505b2ii – aggregate offering price and # of purchasers

iv. 506b2i – number of purchasers

c. Good faith attempt to comply with all rules

e. Exempt securities from state regulation

i. §18 ’33 Act – covered securities

1. securities listed on national exchange

2. R506

f. Employee benefit plans – these are employee stock option plans that are securities issuances but are exempt from registration and §5
i. R701 – 

1. maximum amount that can be issued:

a. $1M; or

b. 15% of issuer’s total assets; or

c. 15% of outstanding securities in that class

2. disclosure requirement – if more than $5M of securities are issued

g. Integration – if 2 exemptions are integrated, then the exemptions can be blown b/c the characteristics of the offering (more than just price) are combined
i. Implications: if there is a 3a11 offering, and shortly thereafter a 505 offering where one of the purchasers is out of state, then the 3a11 offering may be blown if the two transactions are integrated

1. other ways to blow the exemption:

a. 505 may be blown if the 3a11 raised $5M

b. 505 may be blown if the 3a11 purchasers are not accredited and unsophisticated

ii. 2 main ways of going about this

1. Reg D offering

a. R502a – this safe harbor will not integrate Reg D offers made more than 6 months from other offers (anything made within 6 months do not get R502a protection)
i. i.e. on 2/1 issuer makes a 3a11 offering; on 5/1 issuer makes a 505 offering; R502a will not prevent integration b/c the offerings were made within 6 months of each other
ii. important: R502a will only protect the Reg D offering from being integrated into the other offering; it will NOT protect non-Reg D offerings from being integrated into the other offering

b. if R502a is n/a b/c offerings are within 6 months, then use “5 factor test” (Kunz):

i. single plan of financing

ii. same general purpose

iii. timing of offering

iv. type of consideration

v. same class of security

2. §3 or §4(2) offerings

a. R147 – this safe harbor will exempt from “offers” any offers made more than 6 months from other offering (if made within 6 months do not get R147 protection)

i. So in the above example, this rule would have protected the 3a11 offering if the 6 month requirement had been met

ii. Important: R147 will only protect offerings made under §3 or §4(2) ( §3a11 and §4(2) (this includes R506
)
iii. Thus, it will not apply to Reg D R504 and R505 offers
b. If R147 is n/a b/c offerings are within 6 months, then use “5 factor test” (Kunz):

i. single plan of financing

ii. same general purpose

iii. timing of offering

iv. type of consideration

v. same class of security

iii. exceptions to integration:

1. abandoned offerings
a. 155b – start a private offering, then stop it and do a public offering – do you integrate the public and private trxs?  Don’t integrate if:

i. No securities sold in private offering

ii. Private offering terminated before filing r/s

iii. Final and prelim prospectuses disclose info about the private offering

iv. File r/s at least 30 days after terminating private offer

b. 155c – start a public offering, then stop it and do a private offering – do you integrate the two trxs?  Don’t integrate if:

i. No securities sold in the registered offering

ii. r/s withdrawn

iii. private offering commenced at least 30 days after effective withdrawal
iv. notice to offerees in private offering

v. disclosure of material changes to issuer

V. Secondary Distributions 

a. The issue here is whether the secondary distribution is an attempt by the issuer to circumvent the exemption by having the investor resell the securities
b. Only a problem for securities that have not been registered

c. Big Questions:

i. Whether the secondary seller acted as an u/w

ii. Whether the resale is a distribution

d. Whether the secondary seller acted as an u/w

i. Purchases from issuer “with a view to….” ( investment intent

1. Change in circumstances argument – there was a change in the purchaser’s circumstances that required the sale, not the sale for the issuer

a. Gilligan Will – guy resold securities after 10 months holding; claimed he sold b/c the issuer’s performance dropped; court held this was not a valid change in circumstances and this was purchased “with a view to” ….

b. the change must be personal to the buyer and should be unexpected (i.e. house burned down)

2. length of time securities were held prior to resale

a. typically, 2 years will be sufficient; 1 year will also probably be fine

ii. sells for an issuer
 “in connection with…” ( participation theory

1. Chinese Benevolent – org performed a lot of services for the issuer such as gathering the money, sending the money to issuer, and delivering the securities to buyers; they received no compensation from issuer; court held they participated in the offering b/c they continually performed tasks that were necessary to the distribution

a. Court found two theories of liability for Chinese Benevolent:

i. The org was a 2a11 u/w and doesn’t get protection of §4(1):

1. no compensation from issuer or agency relationship with issuer – this doesn’t matter b/c to hold otherwise would undermine policy of ’33 Act to provide disclosure to SHs
2. continuous solicitation – the steps taken must be continuous, as oppose to a one time thing
a. solicited the orders

b. obtained the cash from purchasers

c. forward the money to the issuer

ii. org participated in a transaction with the issuer
1. taking steps that are necessary to the distribution
a. solicited the orders

b. obtained the cash from purchasers

c. forward the money to the issuer


2. Harden – IB firm hired to perform due diligence on company’s offering as required by NASD rules; court held this was activity necessary to a distribution and the IB firm was “in connection with” the distribution
3. basically, any acts performed that are necessary to the distribution constitute “in connection with…”

iii. if the person is found to be a 2a11 u/w, then they have sold in violation of §5 and have §12a1 liability

e. What is a distribution?

i. 3 tests:

1. quantitative test – whether it is a large amount of securities; amount is not defined but it should be big (Wolfson – selling stock representing 20% of company was distribution)

2. Ralston test – distribution exists where there are sales to individuals who can’t “fend for themselves”

3. if resale doesn’t fit within the issuer’s exemption, then it is a distribution

ii. if a distribution is found, then the exemption is blown for the issuer as well ( issuer is subject to §12a1 liability

f. Control Persons –

i. These are people who own control of a company (Rule 405 – someone who controls policy of a company [i.e. majority stock holder; BOD member; executive officer])

ii. Controls persons are issuers for §2a11 – so people who buy from control person with view to distribute or sell for a control person in connection with a distribution are a 2a11 u/w

iii. Wolfson – D sold 25% of his position in a company through 6 brokers; D was control person; no r/s for issuer’s stock; court found this was u/w trx; brokers were exempt under §4(4) b/c they did not solicit orders; court held that D needed his own exemption to sell his securities –

1. needs the exemption b/c there is no r/s for the securities so the info to the market is limited

iv. §4(1.5) exemption – exempts resales made by control persons from §5  - the point is that 4(2) is an issuer-only exemption so it doesn’t apply to control persons, even though, depending on the trx, it would be applicable to control person resales.  Thus, 4(1.5) will exempt control persons under 4(1) [they won’t be u/ws] as long as 4(2) is satisfied
1. Analysis:

a. Is a control person at issue? R405

b. Is there a broker selling for the control person?

i. If no ( then just check whether the control person resold within the same exemption the issuer used

ii. If yes ( then this triggers 2a11 and we have to determine if there is a distribution ( this triggers 4(1.5)

1. must determine if broker made a distribution

2. must determine if control person made a distribution

c. use these factors to determine if broker or CP made a distribution? 

i. Ralston factors – 
1. **Access to information/disclosure? **

2. **sophisticated buyer?  **
3. number of offerees

4. manner of solicitation

***the point is that if there is no distribution using the Ralston analysis, then the control person won’t be a §2a11 u/w and thus would be exempt under §4(1) – the control person can’t use 4(2) b/c it’s only for issuers so we made one up called 4(1.5)
2. Ackerberg – Johnson was control person who sold stock to Ackerberg (new CFO) after 4 year holding period; court gave Johnson §4(1.5) exemption b/c Johnson had investment intent (held for 4 years) and the sale was not a public offering (Ackerberg was sophisticated and didn’t need ’33 Act protection)

VI. LIABILITY
a. Section 11

i. Policies behind s.11 – deterrence and change conduct

ii. §11 provides liability for a misleading r/s or its amendments at the time of the effective date

iii. Who are potential plaintiffs?

1. GR: anyone who purchased securities that can be traced back to the defective r/s, unless the issuer can show the purchaser had knowledge of the defect when he purchased the securities

2. all plaintiffs must show tracing – they can trace their shares back to the misleading r/s

a. if issuer sells to A and A sells to B, B can trace his shares back to the misleading r/s b/c he knew his shares came from A and A’s shares came from the issuer ( B has a §11 claim

b. how to show tracing?

i. IPO context – this is easy b/c there is only one issuance and all the shares have to come from only one r/s – so its’ obvious that the shares trace back to the misleading r/s

ii. Non-IPO – this is more difficult but there are ways

3. amendments to r/s - class of plaintiffs is limited through knowledge of changes to r/s

a. if issuer amends its r/s and can show that subsequent purchasers knew of these changes, then those purchasers don’t have a §11 claim

i. policy: if investors know of corrections then they have full information and were no longer misled

ii. policy: limit class of plaintiffs b/c otherwise potential liability > capital raised in the offering.  This is a deterrent to making public offerings

4. plaintiff’s burden of proof

a. reliance – 
i. if the issuer releases an earnings statement covering 12 months after the effective date, plaintiff must prove reliance on the misleading r/s 
1. plaintiff does not have to have read the r/s

ii. otherwise, no reliance requirement

b. Loss causation – does not have to show that misleading r/s caused the loss

iv. Who are the potential defendants

1. every person who signed the r/s

a. §7 – issuer, CEO, CFO, comptroller or principal accounting officer and majority of BOD

2. every director/partner of issuer at the time of filing the r/s

3. every person who consented to being named in the r/s as about to become a director/partner

4. experts – accountant, engineers, lawyers who certified part of the r/s

5. every u/w

v. what are potential defenses?

1. issuer – NO DEFENSES; issuer has SL b/c they have the money and they are in best position to prevent this from happening; SL is a preventative measure

2. others

a. non-expert as to non-expertised portion must prove (this is “due diligence” defense): 
i. reasonable investigation

ii. Reasonable ground to believe

iii. Did believe r/s was accurate
b. Expert as to expertised portion must prove:

i. Reasonable investigation

ii. Reasonable ground to believe

iii. Did believe their part of r/s was accurate; OR

iv. Expertised portion did not fairly represent his expert statements

c. Non-expert as to expertised portion must prove:

i. No reasonable ground to believe

ii. Did not believe statements were inaccurate

iii. ( essentially, non-experts can rely on experts for the expertised portion as long as non-expert didn’t know of any errors

3. what is reasonable investigation? – it differs for each party (BarChris); the full range is: 
nothing(-----------( independent investigation
a. CEOs – 
i. Non-expertised: court held CEO’s essentially have strict liability b/c they are expected to know everything in the r/s

ii. Expertised: also no defense b/c CEOs know everything about r/s

b. CFO – 

i. Non-expertised: must do a reasonable investigation before forming reasonable belief of accuracy; court held he did not do a reasonable investigation

ii. Expertised: court held CFO couldn’t rely on experts b/c CFO knew about an error in the r/s; also CFO held back facts from experts which cut against his defense

c. House Counsel/Assistant Secretary/Inside director – 

i. Non-expertised: as lawyer he should have known his duties under 33 Act and performed reasonable investigation

ii. Expertised: ok to rely on financial documents b/c he had no knowledge of these

d. Outside director – 

i. Non-expertised: no reasonable investigation performed even though he was new director

1. reasonable: ask some questions and then probe some more

2. Jackson v. Weinberger – director should attend BOD meetings; read 6 drafts of r/s and saw no red flags; if he saw red flags he had to pursue more info; court held this was reasonable investigation

3. does not have to perform independent investigation

ii. Expertised: ok to rely on auditors b/c he had no reason to believe the docs were false

e. Lawyer and outside director – 

i. Non-expertised: higher standard than outside directors b/c he drafted part of the r/s and needed to do more investigation; as lawyer he has access to sensitive info; do some independent verification

ii. Expertised: ok to rely on auditors b/c no knowledge of false facts

f. Underwriters – 

i. Non-expertised: must independently verify every statement made in r/s; u/ws reliance on lawyers and failure of lawyers falls back on u/ws

ii. Expertised: ok to rely on financial docs from auditors
iii. Jackson v. Weinberger – this u/w investigation was sufficient:

1. used experienced people at the u/w firm
2. assisted by attorneys and accountants

3. reviewed the industry, company, management, past/projected mfg, sales/financial performance

4. >20 in depth meetings with various management and specific questions

5. contacted customers and distributors and asked specific questions

6. read company literature; contracts, financial statements

7. physical inspections

8. statements from stockholders

9. if red flags- further investigation

g. Auditors – 

i. Non-expertised: no liability

ii. Expertised: only liable for the documents that they audited, not for unaudited documents
vi. Damages

1. limitation on damages

a. 11g – max recovery is the price the security was offered to the public

2. how to calculate damages

a. 11e gives three methods in the statute: difference between amount paid for security (or price security offered to the public, whichever is lower) and

i. If don’t dispose of stock: Value of the security at time suit was brought – this value is more than stock price; consider market factors that affect the value of the security

ii. If sell stock before suit, sell price of security at that time
iii. Lower of: (1)If stock held during suit but sold before judgment, sell price at that time; or option 1
vii. Joint and several liability – all §11 Ds are joint and severally liable
1. each D can get contribution from another D

viii. Scienter

ix. Statute of limitations – 1 year per §13
b. SECTION 12

i. 12a1 – 
1. elements:

a. purchase of security
b. from the defendant

c. use interstate commerce

d. D sells in violation of §5

e. Strict liability

ii. 12a2 – 

1. elements:

a. must be a public offering (Gustafson)

b. plaintiff can only sue the person from whom they purchased the security

c. use interstate commerce

d. sale made through written prospectus or oral communication which includes untrue info
e. offerer/seller can’t prove he didn’t know of misleading info

f. purchaser didn’t know about inaccuracy

g. loss causation – this is D’s burden of proof; must prove that there was no loss causation b/c something else led to the purchase
h. file within SOL of 1 year (§13)

2. potential D’s

a. Rule 159 – issuer is a seller 
b. selling group

c. anyone seller of security
d. broker of the seller

e. Pinter seller: someone actively involved in solicitation of sales and motivated by own pecuniary interest (Pinter – Dahl received no compensation and made an entirely gratuitous sale to his family of oil and gas leases; not a seller)

i. Solicitation – have some direct contact with purchaser and apply some persuasion; causal relationship b/w seller’s efforts and purchaser’s decision

ii. Financial interest – some pecuniary interest; doesn’t have to be money

3. defenses:

a. D can show buyer knew the truth of the statement

b. D can show that he did not know and with reasonable care could not know of the misstatement

i. 12a2 does not require reasonable investigation from s.11 (SEC release)

4. reliance?  No need to show reliance, just that faulty prospectus was used to offer/sell the security
5. damages – recover purchase price + interest – income received
c. SECTION 17

i. §17a – anti-fraud provision

1. Only applies to fraud by the seller; not to the buyer’s fraud

2. Imposes liability on the seller for omissions that make any statements, in the sale of securities in I/C, misleading

3. even if security is exempt from §5, it is still subject to §17 anti-fraud provision

ii. Standard of culpability
1. 17a1 – to employ any device, scheme, or artifice to defraud 
a. requires intent of the seller to defraud
2. 17a2 – to obtain money or property by means of untrue material statement 

a. Satisfied by negligence standard – so if the seller just accidentally omits some info and collects money or property that way, when a reasonable seller would not have omitted that info, then the seller has §17a2 liability

3. 17a3 – to engage in any trx or practice that would be a fraud on the purchaser
a. Satisfied by negligence standard – so if seller accidentally engages in fraud against purchaser, where reasonable seller wouldn’t have, then seller has §17a3 liability

iii. Private right of action?

1. no implied private right of action under §17a
�Does rental pool agreement have presumption of being a security under 2a1 for “participation in any profit-sharing program”


�Why did the court in Hocking say that it would be hard to dump the mgmt company b/c 75% vote needed, but in Trawlers they said the 60% showed control b/c they could work as a group?  Couldn’t the Hocking group of investors also work as a group to dump their management company?


�Does u/w theory stuff go here?


�Does this only apply to written communications?  Can an oral communication be made on reliance on 163? How do you file an oral communication?


�When does a 430 prospectus become a 430A prospectus?  Is it automatic?  Do diff docs have to be filed?  I ask b/c 430 is only used during waiting period and can’t be used in post-effective – so does the 430 prospectus become the base prospectus?


�Get clarification on this…what part is the FWP?


�I think the reason they reduced the post-effective period to 25 days for non-reporting corps whose stock is nationally listed is because if dealer’s sell these securities they must transmit the securities through I/C for sale; but §5b2 will require them to also send a §10a prospectus with that security; but how is a dealer supposed to get a §10a prospectus if the corp is not a reporting corp – there is no public info available; so this would be a huge burden on dealers and the SEC sought to reduce this burden.


�So if a 506 offering is made, it is protected from integration by 502a (Reg D) and Rule 147??


�How do we prove this clause?  Does it come down to the length of time the securities were held before being resold?  If a broker is doing the resale, how do we know she is selling “for the issuer”





Answer: under participation theory, don’t need to prove that clause.  As long as we show there is a 2a11 u/w, then it becomes an u/w transaction and any participant in it will be “in connection with”
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