I. Chapter 1 – The Framework of Securities Regulation

A. Securities Transactions: Securities are bought and sold in two principal settings:
1. Issuers Transactions
a) Sales of secs by the I to Investors.

(1) private placement (to few investors)– special exemption enable these to avoid rigors of regulation.

(2) Public Offering (to large number of investors) – 

(a) Initial Public Offering – going public for first time

(b) Primary Distribution – offering by I.
2. Trading Transactions: Purchasing and selling of outstanding securities among investors.  Resales of securities.

a) Privately negotiated

b) Through Public Markets 
c) Secondary Distribution – control person selling shares in large amounts.
d) Gov. secs are exempt from the disclosure regulations. 
B. The Legal Framework of Securities Regulation 

1. The Securities Act of 1933
a) Regulates the public offering and sale of securities in I/C.

b) Disclosure as remedy for abuses in Great Depression/market collapse.

c) Disclosure demands apply to public offerings of securities that occur thru “registering” such offering with SEC. 

2. Disclosure achieved through the Registration Process and the Act’s compulsion for a Prospectus to be available to investors. 

3. “REGISTRATION STATEMENT” full and fair disclosure

(1) All significant aspects of I’s business
(2) Industry sensitive

(3) Thorough description of business, prop, and management.

(4) Extensive financial information and revenues for each product line

(5) Management’s analysis and review of I’s capital needs, solvency, financial performance, and any variances in revenues.  

(6) Detailed description of rights, privileges, and preferences of the security

(7) Existing capital structure.

b) Seeks to paint somber picture of I’s prospects.

(1) “risk factors” that make offering speculative – 1st section

(a) no pre-existing market (IPO)

(b) experienced substantial losses

(c) business poses unusual risks

(2) Unseasoned I info undergoes several reviews by SEC

c) CIVIL LIABILITY exposure to underwriters, officers, directors, and certain experts for OMISSIONS and MISSTATEMENTS in reg statement. 

4. PROSPECTUS

a) Most of this info is also required to be disclosed in the PROSPECTUS.

b) The prospectus is designed to provide all MATERIAL INFORMATION necessary for investors to fully assess the merits of their purchase of the security; equal footing with I and U with hope purchase is not worthless or overpriced. 

5. Selling efforts during Registration Process
a) No selling efforts until file Registration Statement with SEC

b) Extensive selling efforts after registration statement is filed, orally solicited.

(1) Written offers during this period also made through a PRELIMINARY PROSPECTUS that embodies all the substantive info then contained in the REGISTRATION STATEMENT 
(2) as well as though other materials if certain conditions are met.

c) No sales or deliveries of securities until Registration Statement is EFFECTIVE.   Once effective, actual sales can be made and sec delivered.

6. Exemption from Registration Process

a) Categories of Securities

(1) Governmental bodies

(2) Banks

(3) insurance

b) Certain Types of Transactions

(1) ??

7. REMEDIES

a) Section 11 – Private Right of Action

(1) private right of action for MATERIALLY FALSE STATEMENTS in the Registration Statement.

b) Section 12 – Civil Liability

(1) Civil Liability upon those who sell securities in VIOLATION OF SECTION 5 REGISTRATION Requirements 

(2) As well as on anyone who sells sec in PUBLIC OFFERING by means of a MATERIALLY MISLEADING STATEMENT.

c) Section 8A – SEC enforce through ADMINISTRATIVE cease-and-desist orders.

d) ’33 Section 17(a) – Fraud provision  [’34 Section 10(b) & Rule 10b-5]

e) Section 20 – SEC enforce by prosecuting violations CIVILLY in fed courts. 
8. The Securities Exchange Act of 1934
a) Although created to protect the unsophisticated, it is premised on the assumption that trading markets are dominated by sophisticated, resourceful investors. 

b) Differences:

(1) The Securities Act of ’33 = FTC to discharge a specific and well-defined task: the Registrationof Public Offerings of Securities.  The means and end clearly and unequivocally defined.

(a) Protection of investors in primary distriButions.

(b) Requires forwarded to investors.

(c) INTEGRATED DISCLOSURE for seasoned Issuers: Co that has filed an annual report with the SEC and is CURRENT  in its filings – can incorporate the ’34 Act filings into its REGISTRATION STATEMENT.  Reduces cost and delay of registering securities.

c) The Exchange Act of ’34 is a laundry list of problems with neither means nor the end objective.  Only creates the SEC and delegates to it the task of grappling with the problems.

(1) Concern is in trading markets and its participants.

(2) Continuous Disclosure Requirements: 3 categories of “REPORTING COMPANIES”:

(a) Co. w/ Secs listed on National Sec Exch (12(b)) 

(b) Co. w/ assets in excess of $10M and w/ class of equity secs held by AL 500 persons (12(g) and Rule 12g-1).

(c) Cos that have filed a ’33 Act Registration Statement that has become effective (Section 15(d)). 

(3) ’34 Act does not require fwd filings to investors – only to SEC EDGAR – available to anyone through www.sec.gov.

(a) Must file w/ SEC the Registration Statement
(b) And Periodic Reports.

(i) Form 10-K: Annual Report: co’s biz, audited f/s, management’s discussion and analysis of position and performance.

(ii) Form 10-Q: quarterly.  Unaudited interim f/s, management analysis of ops and conditions.  

(iii) Form 8-K: filed within a few days of occurrence of material development: 

(a) Change in control, credit downgrade, acquisition/disposition of significant assets, beg of insolvency, change in auditor, resignation of director in dispute over policy. 

(4) Requires co to make full and fair disclosure when soliciting sh’s proxies and follow numerous proxy rules. 

(5) Regulating Trading Markets by taking active role in national securities exchanges and over broker-dealers.

(6) SEC and private litigants armed with antifraud and anti-manipulation provisions. 
9. The Federal Regulation Beyond Disclosure: The Sarbanes-Oxley Act of 2002
a) The Accounting and financial scandals of 2002 – collapse of Enron, AA acquiesced in clear violations of accounting and reporting principles, two national law firms did not advise as to misconduct,, financial analysts told to give “strong buy” recommendations for lucrative investment banking business.  

b) WorldCom’s overstated earnings by several BILLIONS – entered BK.

c) SOX – the focus of securities laws and the SEC is today SIGNIFICANTLY BROADER THAN DISCLOSURE.
10. The Regulation of Investment Advisors and Investment Companies
a) The Investment Company Act of 1940: money market funds and mutual funds. Regulates its BOD, annual review of mgt K, transactions with off/dir/aff approved by SEC, capital structure.
b) The Investment Advisers Act of 1940:  one engaged in the business of rendering investment advice to others for compensation. Register with SEC, fiar dealings, fraudulent and deceptive practices prohibited. 
11. The Organizational Structure of the SEC

12. The Mediums through which the SEC Speaks
a) Will recommend the SEC take “no action” – no action letters.

b) Press “Releases” accompany proposal, adoption or modification of Rules.
13. The SEC: Some Critical Perspectives
a) Reputation of quality and vigor which helps recruiting.

b) Economic Theory Critics: paternalistic focus on “investor protection” to the exclusion of “cost justification” and “allocative efficiency”.  

c) Public Choice Theory: actually favors some segment of the industry – special interests such as Securities Lawyers and Financial Accountants who have a significant stake in the status quo.

d) SEC’s disinclination to adopt or endorse bright-line rules vs ‘blueprint for fraud’.  Make policy thru no-action letters and cautious approach to development of safe-harbor rules.  

e) Dominance by lawyers with natural bias toward complex regulation. 
C. Blue Sky Laws
1. State securities laws – expression rooted in initial objective of curbing promoters who could sell interests having no more substance than “so many feet of blue sky.” 

a) Fed regulation: only disclosure

b) State regulation: also require convincing regulator of the SUBSTANTIVE MERITS of the offering = merit review.

2. Lack of uniformity

3. Federal Preemption: The National Securities Market Improvement Act of 1996  amended Sec. 18 of Sec. Act.

a) EXEMPTS from state registration procedures several categories of securities – “COVERED SECURITIES”, including those listed on NYSE, AMEX, or Nasdaq.

b) Power of state to compel registration is restricted to relatively small offerings that are not made to sophisticated investors.

c) But watch out if are not preempted! Will need to follow blue sky registration. 
D. Self-Regulatory Organizations (SROs)
1. NYSE, AMEX, Nasdaq.
II. Chapter 2: The Definition of a Security

A. Intro
1. Represents the gateway to federal securities regulation.  The full weight of the securities laws – including the registration and prospectus requirements, as well as the antifraud provisions – is brought to bear on the transactions underlying its marketing and sale. 
2. To what types of capital transfers should the federal securities laws be applied?

a) Body of case law that is both vast and disorderly.  Essential question of statutory interpretation.
B. The Development of a Framework for Defining an Investment K

1. Sec. 2 (a) When used in this title, unless the context otherwise requires – 

a) (1) [Security] The term “security” means any note, stock, treasury stock, security future, bond, debenture, evidence of indebtedness [omitted from ’34 Act], certificate of interest or participation in any profit-sharing agreement, collateral-trust certificate, preorganization certificate or subscription, transferable share, investment contract, voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas, or other mineral rights, any put, call, straddle, option, or privilege on any security, certificate of deposit, or group or index of securities (including any interest therein or based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national securities exchange relating to foreign currency, or, in general, any interest or instrument commonly known as a “security,” or any certificate of interest or participation in, temporary or interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing. 
2. SEC v. CM Joiner Leasing Corp 1943 – Offering and sale of assignments of oil leases = not “fractional undivided interest in oil, gas or other mineral rights” but “investment contract” or “ interest or instrument commonly known as a security.”

3. SEC v. WJ Howey Co. (1946) p 21
a) I: whether the land sales K, the warranty deed and the service K together constitute an “investment K” within §2(1).
(1) If yes = §5(a) Registration Requirements apply, unless there is an exemption under §3(b) –sec exempt by SEC Rules/Regs small or limited and under $5M.
(2) Held= Security.

b) “Investment K” =

(1) individuals led to invest money [capital]
(2) In a common enterprise
(3) With the expectation that they would earn a profit 
(a) Reasonable expectation of profits [Forman]

(b) Not to use or consume 

(4) solely through the efforts of [others] the promoter or of someone other than themselves.
(a) solely “from the entrepreneurial or managerial efforts of others” [Forman]
(b) did investor meaningfully participate, more than minimal control [Citicorp]
4. Marine Bank v. Weaver (1982)

a) Held: was a private transaction, no prospectus to investors, unique character – could use the barn and pastures, measure of control by veto of future loans =  “this unique agreement, negotiated one-on-one by the parties is not a security.” 

b) Also, bank CODs are not a security because already protected under the federal banking laws.

c) Economies of scale justifies information requirements where there are many investors but not where only one? 

C. Howey Applied

1. Investment Versus Consumption

a) United Housing Foundation Inc. v. Forman (1975)
b) Held: name “stock” not necessarily = “Stock” under §2(1).

c) Stock = right to receive dividends, negotiable, pledged/hypothecated, confer voting rights in proportion to shares, appreciate in value.  
d) Howey Test: whether the scheme involves an investment of money in a common enterprise with profits to come solely from the efforts of others.”  

e) “profits”: either capital appreciation or a participation in earnings resulting from investors’ funds.  Attracted solely by prospects of a return on investment not to use or consume. 

f) Here: not in hope of profits but for personal consumption or use = not a security. [subjective intent]  [Only apply Howey test to investment K not to other securities].
g) Problem 2-1 – p. 34 

2. Common Enterprise and Profits Solely From the Efforts of Others
a) SEC v. Edwards (2004)

(1) Issue: is it an Inv. K if it has a fixed not variable return?

(2) Held: No reason to distinguish b/n fixed and variable.  Just because return is fixed doesn’t mean not coming solely from efforts of others.

(3) “Profits” = financial returns on investments. 
b) The meaning of Common Enterprise 
(1) Vertical Commonality:
(a) Relationship b/n the INVESTOR and Promoter.  Whether the activities of the promoter are the controlling factor in the success or failure of the investment, and a common enterprise may exist even though there is NO POOLING of investors’ funds or interests.

(b) Broad vertical commonality: uniformity of the impact of the promoter and require only a conx b/n the EFFORTS of the promoter and the collective successes or losses of the investors. 

(c) Strict vertical commonality: require a DIRECT RELATIONSHIP b/n the SUCCESS (as opposed to the efforts) of the promoter and that of the investor; requires the promoters and investor to SHARE THE RISKS of a venture.  [no direct where promoter gets commission not tied to investor success]

(d) A common enterprise under either may exist even if there is only A SINGLE INVESTOR.

(2) Horizontal Commonality:

(a) REQUIRES  A POOLING OF INVESTOR FUNDS.

(b) Gen pro rate distribution of profits, but may exist with fixed.

(c) Emphasizes common enterprise AMONG INVESTORS, rather than b/n promoter and investor.  

(d) Presumes MULTIPLE INVESTORS –[or where original intention of multiple investors [problem w/ pooling]]

(3) Problem 2-2: MPI 90M debt sec to 20 inv: shopping centers: 
(4) Problem 2-3: online game
c) Profits from the Managerial Efforts of Others
(1) Forman took out the “solely” – inv K may exist even though there is some investor participation. Predominantly from others, efforts of others are the undeniably significant ones – those essential managerial efforts which affect the failure or success of the enterprise. 

(2) Pyramid Schemes – ignore effort of investors, emphasize promoter marketing. (e.g. silver foxes and worms)

(3) Franchises: franchisor participation makes it a non-security. 

(4) Insurance settlements for dying people = not invest K because once sold, only time of death determined the profit. Others say, pre-investment work by promoter should not be ignored – could be an investment K. 

(5) Problem 2-4: Gold mines
(6) Problem 2-5: McSushi
D. Associational Formalities: Interests in Corporations, Partnerships, and LLCs as Securities p. 45

1. Stock as a Security p. 45
a) Landreth Timber v. Landreth (1985): sale of allof the stock in family business involved a “security” because “stock’ with characteristics of “stock” is clearly a “security” under Sec. 2(a)(1).  [“notes” may be a different matter.]

b) Howie Test only applies to Investment Ks.
c) Problem 2-6: ‘stock purchase’ vs. ‘asset purchase’
d) Problem 2-7: Stock in Racing for opport. To race.
2. Partnership Interests as Securities p.49
a) The Williamson Criteria: Williamson v. Tucker 5th Cir. 1981?: A GP or JV can be a “security” if:

(1) Agreement leaves little power to partner that is in fact a LP

(2) P is so inexperienced and unknowledgeable in biz affairs that he is incapable of intelligently exercising his p/s powers

(3) The P is so dependent upon some unique entrepreneurial or managerial ability of the promoter/manager that he cannot replace the manager or otherwise exercise meaningful p/s powers. 

b) Koch v. Hankins 9th 1991: 160 investors, 35 GPs, plantation run by same foreman hired by promoter = can be a security.

c) Generally though: GP = not a security, LP = maybe, if passive.
d) Steinhardt Group Inc v. Citicorp (3d Cir. 1997)
(1) Issue; whether LP constitutes an Investment K.  Seller overstated CF, pricing model assumptions were false.
(2) Under Howey Economic Reality of the transaction as a whole, the LP retained pervasive CONTROL over its investment in the L/P such tht it CANNOT be deemed a PASSIVE INVESTOR under Howey.  = NOT an INVESTMENT K. 

(3) Partnership Act only controls liability, not Howey.

e) Key is whether COULD CONTROL not whether exercised that control. 

f) SOPHISTICATION: Courts focus on investor sophistication but make no attempt to justify the relevance.  

(1) Should the collective sophistication or individual sophistication of Ps be considered?
g) Problem 2-8: Lawyer hired at Firm where Ps leave
3. LLC Interests as Securities p. 56
a) Follow Williamson – but the presumption for GP/Member and LP/Manager may not be as strong.
b) Problem 2-9: LLC
4. The Policy Question: Should Investment K Status be Elective?

E. Notes as Securities p. 66
1. ’33 Act - Sec. 2 (a) When used in this title, unless the context otherwise requires – 

a) (1) [Security] The term “security” means any note” 

b) But ’33 Act - Sec. 3(a)(3) then exempts Sh-T notes from the registration requirements [a note that will mature within 9 months]. 
(1) Sec. 17 says this doesn’t exclude from ’33 Act Antifraud provisions. 

(2) Compare: ’34 Act -  Sec. 3(a)(10) says security includes “any note” but then excludes note maturing in LT 9 months from coverage of the statute = Sh-T Notes are exempt altogether from the ’34 Act.
c) Other Excluded Notes: Ordinary Commercial and Consumer Financing.

2. Reves v. E&Y (1990)
a) Not all notes = security
b) Investment versus commercial test 
c) “family resemblance” test adopted: Steps:
(1) Presumption that every note is a security. 

(2) Items on list are not securities

(a) Consumer financing

(b) Mortgage on home

(c) Short-term note secured by lien on small biz or some of its assets

(d) ‘character’ loan to a bank customer

(e) Short-term notes secured by A/R

(f) Formalizing an open-account debt in ord. course of biz

(g) Commercial bank loans for current operations (CF).

(3) Those with a resemblance to items on list are also not securities

(a) Motivations of reasonable seller and buyer 

(i) S to raise money for general use of biz or finance substantial investment + buyer interest in profit = Security.

(ii) Purchase and sale of minor asset or consumer goods, for Cash Flow, commercial or consumer purpose = NOT a security. 

(b) Plan of Distribution of the instrument: offer and sale to broad segment of the public
(i) Common trading for speculation or investment = security.  To many inv over time. 
(c) Reasonable Investor: Examine the REASONABLE EXPECTATIONS of the investing public: 
(i) Even if economic analysis suggest not ‘security’ as used.

(d) Risk Reducing Factors: Whether some factor significantly reduces the risk of the instrument, rendering Sec Act unnecessary: 
(i) [such as the existence of another REGULATORY SCHEME]

d) Also held that “demand note” does not fall within definition of exempt ‘Short-tem note’.
3. Reves Applied

a) SEC v. Wallenbrock (9th 2002)
(1) Issue: whether promissory notes secured by A/R are ‘securities’?

(2) Held: yes.  Pyramid Scheme. Not like any on list.
(3) Held: also not short-term cuz “applies only to commercial paper, defined by the Supreme Court as sh-t, high quality instruments issued to fund current operations and sold only to highly sophisticated investors.”
b) Problem 2-11

c) Problem 2-12

d) Problem 2-13

F. Derivative Securities and Synthetic Investments p.84
1. “Derivative Securities”: are financial isntrumetns that derive value from the assets to which their values are linked.  

a) Option on stock - right to purchase a fixed @ at fixed price for defined period of time.

b) SWAP- a negotiated arrangement b/n two parties in which each promises to make a payment to the other, occurring at diff times and under diff formulas. 

c) Synthetic Transactions – a contractual agreement b/n an investor and a counterparty, often a bank, that gives the investor the economic equivalent of a position without actually buying that security or option.  
2. A case study on Derivatives: Caiola v. Citibank, N.A.
a) The Commodity Futures Modernization Act of 2000 (CFMA) sweeping overhaul of the Commodity Exchange Act (CEA).

(1) CFTC: regulating futures

(2) SEC: regulating securities.

b) CFMA restricted SEC jdx over swaps by adding Sec. 2A to ’33 Act and Section 3A to ’34 Act to exclude swap agreements from the definition of a security – removing from reg reqs and regulation of B-D.  

c) But also brought within antifraud provisions!
G. Separate Securities and Pass-Throughs p. 91
1. Securitization: packaging financial instruments, may create a security out of something that is not.  E.g., mortgages = not securities, mortgage pool = maybe security because relies on managerial efforts of others.  

2. But note: Section 3 exempts from Registration, securities issued or guaranteed by domestic Government entity or a Bank – which mortgage-backed securities often are.  Even Pooling Receivables are backed by bank guarantees. 

III. Chapter 3 – Markets and Their Efficiency p. 95

A. Markets and Investors p. 95
1. The Structure of Trading Markets 95

2. Globalization

3. Institutionalization

4. Derivative Markets

B. The Efficient Market Hypothesis: Implications and Limitations p. 104

1. The Meaning and Mechanisms of Market Efficiency

2. Noise

C. Behavioral Economics and Decisions by Individual Investors. P. 113
IV. Chapter 4 – The Public Offering p. 117
A. Section 5’s Registration and Prospectus delivery requirements.

1. Absent an applicable exemption, Sec. 5 bars any offers to sell and sales of a security until a Registration Statement covering the security has become effective.

a) Registration Statement: contains info about the I, the sec, the uses of the proceeds, manner of sale (Us and their comp).  

b) Purpose: of facilitating informed investment decisions and discouraging fraudulent promotion of worthless securities. 

c) Not just to those investors solicited but to all those involved in distributing the security.  Plus reach of all sophisticated market participants, so that secondary market will be informed by RS and Prospectus.

2. Most salient parts of RS are also set forth in the prospectus – a medium to accompany any written offers to sell the registered security.

3. Sweeping reform in June 2005. 

4. Sec. 11 liability upon the I, principal officers, directors, and underwriters for any material omission or misstatements in the RS when became effective.  Outside accountants liable for materially misleading F/S included in RS. 
B. Underwriting and Underwriters p. 117

1. Methods of Underwriting

a) In re Nat’l Assoc of Sec Dealers – Exchange Act Rel. No. 17,371 (1980) p. 118 The Fixed Price Underwriting System: 
b) Firm Commitment Underwriting: 

(1) One or more investment banking firms AGREE TO PURCHASE the securities from I for resale to public at a specified public offering price. 

(2) Organize an Underwriting Syndicate: each member agrees to purchase from I a specified amount.  Managed by a Managing Underwriter who executes with I an “Underwriting Agreement” on behalf of the syndicate.

(3) Syndicate members also execute an “Agreement Among Underwriters”. 
(4) Additional Broker-Dealers may be syndicate members = The Selling Group, sign “selected dealer agreement.”  

(5) The “pot” of securities is held by the MU, with a “retention” under control of each syndicate member. 

(6) The Gross Spread: difference b/n public offering price and amount received by the Issuer.  1-10% of Public Offering Price. 

(a) The management fee for the managing underwriter

(b) The underwriting compensation received by the underwriters

(c) The “selling concession” received for securities sold to pubic by any B-D participating in distribution.  Up to 65% of spread. 
c) Best Efforts Underwriting: 

(1) B-Ds DO NOT PURCHASE the securities from the I but instead agree for a fee to use their best efforts to sell the securities on behalf of the I at the offering price. 

(a) Straight: no min amount that must be sold as a condition to the deal closing.

(b) Mini/Maxi: a stipulated min amount of all shares must be sold during a specific period of time before offering can close.  Proceeds in escrow until meet threshold. 

(c) All or None: all the securities must be sold before the deal is completed. 

(d) Best Efforts IPOs are more likely to lose money for buyers.  And of 25 Us only 18 remained in business 1 yr later.

(2) “Rights offerings”: Issuer’s existing Sh’s are granted opportunity to purchase new offering of shares, at discount. 

(3) The “Bought Deal”: WKSI can ask for competitive bids from Us – integrated disclosures + institutional investors available.

(4) Dutch Auctions: amount of bids from highest to lowest, and lowest accepted is what they all pay.
2. Underwriters: Their Culture and Their Industry p. 125

a) Cultural Hierarchy

(1) Functions:

(a) Retail Brokerage:

(b) Investment Banking: 

(2) Top 3 = 50% industry’s capital.  Top 6 = 78% industry capital.

(3) “Tombstone Ads”: announce an upcoming or completed public offering. MU, Special Bracket/Bulge Group, Major Bracket, Sub-bracket for retailers.
b) The Industry over time

(1) Great Depression = Glass-Steagal Act – which separated the functions of banking from those of investment banking.  Essentially barred Commercial Banks from entering into investment banking.
(2) 1970’s: Merril Lynch and Salomon Brothers – return of retail customers and rising influence of institutional investors.  “May Day” 5/1/75 = fixed commissions were eliminated, smaller firms fell, larger merged = more concentrated. 

(3) 1980’s: merger/takeover frenzy + 1990’s: corporate restructurings and positioning. = astronomical fees.

(4) 1999: Graham-Leach-Bliley Act (GLBA) – repealed Glass-Steagall.  Permits insurance, merchant banking, underwriting, and banking to be conducted under a common holding co.  = banks using lending clout to secure lucrative underwriting biz. 

(5) 2000’s: The internet and globalization – competitive advantage in the world.
3. Underwriting Agreements: Contracting to Reduce Risk p. 130

a) Letter of Intent – only interest up until shortly before RS becomes effective  then sign Underwriting Agreement. 

b) Allotments: 

(1) Affects amount of risk absorbed by a firm commitment underwriters.  

(2) Affects the Underwiter’s Section 11 liability: Section 11(e) limits liability of each U to “the total price at which the securities underwritten by him and distributed to the public were offered to the public,”

c) The “shoe” – Over allotments occur when more share are distributed than the syndicate was obligated to purchse.  Option to buy more from I = “green shoe” option.  “Stabilizing purchases” have to be resold – NASD limits to 15%.  U Agreements further limit. 

d) Anti-flipping clause – penalized if traced to that syndicate member.  Up to 150%. SEC Rule 104(a) of Reg M – may be amended to prohibit penalty or selective penalty to non-institutional. 

e) Insider Lock-ups: promise not to sell w/n 180 days after IPO.  Insiders more likely to be released from this.

f) Market Out Clause: in case of war of material adv change in market.
g) Indemnification Clause: If don’t win on “Due Diligence” defense for Sec. 11 liability, shift to the Issuer.  SEC has not opposed indemnification clause for underwriters but has opposed for officers and directors. Item 512(i) of Reg. S-K. 
h) Contribution Clause: are valid and enforced.  Burden shared among equal wrongdoers.

i) Comfort Letters: I’s counsel required to produce C.L. that I is validly incorporated and duly authorized.  Other matters not so easy to get form I’s counsel and accountants. 
4. Underwriters’ Compensation p. 135

a) Review by NASD: assure that member B-D do not receive unfair or unreasonable compensation for their underwriting activities. 
(1) The Spread: for firm commitment

(2) Stated Percentage: in best efforts.

(3) Warrants, Cheap stock, expense allocation, over allotments, 
b) The Problems of Fixed Price Offerings: anti-trust price fixing?
C. The Market for Initial Public Offerings

1. Irrational or Contrived Exuberance p. 138

a) Cyclical IPOs: coming frequently at the closing moments of a bull market that has energized small investors.  The Patsy- let him think he’s getting a good deal (underpriced) but will tank so is overpriced.  
b) Causing the overprice: U’s “stabilize” the security during distribution period.  U’s discourage “flipping”.  Recommendations by analysts associated with the U.  Allocation of significant portion to financial institutions who don’t flip, they hold. = no downward pressure on the price = stays high in the short term.
2. Underpricing of Initial Public Offerings p. 141

a) Because U’s don’t want to get stuck with the shares.  But means I’s get much less money than would have at a higher price.  I could demand U take lower commission, but U’s don’t want to discourage B-D from selling.  

b) To reduce U liability: Investors seldom sue over a “good buy”. 
3. Reforming the IPO Process p. 144

a) Abuses of 1990s: NYSE & NASD reform = can’t bribe off/dir with shares in order to get their business, can’t use shares to pay U for inv. Banking services, restrictions on giving to hedge fund managers etc.  

4. The Problem: U’s use their firm’s analysts to prop up the security – 
5. The Reform: NASD Rule 2711; NYSE Rules 351 and 472.
a) Independence: NYSE & NASD bar investment banking departments from supervising or controlling analysts. 

b) Compensation: Prohibit analysts compensation being linked to investment banking transactions.

c) Research Reports: Rules bar firms from issuing research reports on an I until 40 days after the IPO if the firm managed the offering.

d) Disclosures: 
(1) All research reports must disclose the distribution of “buy”, “sell,” and “hold” recommendations among the Is covered by the ifrm – 

(2) Analysts must disclose any conflicts of interest – including whether owns security.

(3) What to do when gives recommendation to journalist?

(4) NYSE & NASD blue ribbon committee: believe more of what Us learn in testing the waters should be shared with the Issuer. 

6. The Reform: SEC Reg. A-C.
a) Certification: Requires analysts certify that their recommendations – including those made in public appearances – accurately reflect their personal views regarding the I’s performance and prospects 

b) Disclosure of Compensation: Requires disclosure whether the analyst’s compensation is dependent on the views expressed about the I. 
7. The Reform: SOX adds Sec. 15D to the Exchange Act! 
a) Independence: Calls for structural safeguards to ensure that analysts are independent from the investment banking activities of the firm and to protect analysts from retaliation for unpopular recommendations.  
8. SEC Reg. AC - Rule 500 Definitions (p. 769)
a) “Covered Person” of a B-D means an associated person of that B-D…

(1) An assoc person of a B-D who is not a ‘covered person’ continues to be subject to the fed sec laws, including the anti-fraud provisions.

(2) Does not include an associated person with no officers or employees in common who can influence the RA and If the B or D maintains and enforces P&P to prevent influence.  Or an Associated person who is an investment adviser. 

9. SEC Reg. AC - Rule 501. Certifications in Connection with Research Reports

a) A B or D or ‘covered person’ that publishes, circulates, or provides a Research Report prepared by a Research Analyst to a U.S. person in the U.S. SHALL INCLUDE in that RR a clear and prominent CERTIFICATION by the RA containing the following:
(1) [attesting that it’s his PERSONAL VIEWS about the security or issuers] and

(2) [attesting that his COMPENSATION is not linked to his recommendation]

(3) OR [ that compensation is linked and give source, amount, and purpose]

b) A B or D or ‘covered person’ that publishes, circulates or provides a RR prepared by a Third Party Research Analyst to a U.S. person in the US SHALL BE EXEMPT if:
(1) [No common officers or employees,]and

(2) [maintains and enforces written P&P to prevent RA from being influenced]

10. SEC Reg. AC – Rule 502. Certifications in Connection with Public Appearances

a) If a B or D publishes, circulates, or provides a RR prepared by a RA EMPLOYED by the B or D or ‘covered person’ to a U.S. person in the U.S., the B or D MUST MAKE A RECORD WITHIN 30 DAYS [keep for 3 yrs] after any calendar QUARTER in which the RA made a PUBLIC APPEARANCE that contains the following:

(1) [RA attesting that is his PERSONAL VIEWS]

(2) [RA attesting that COMPENSATION not linked to recommendation] or [ B or D must NOTIFY examining authority and for 120 days following notification disclose in any RR by the RA that didn’t provide the certification.] 

11. SEC Reg. AC – Rule 505. Exclusion for news media. (self-explanatory)

D. A Panoramic View of the Registration Statement p. 145
1. The central objective of the Sec. Act is the preparation of a Registration Statement for securities offered to the public. 
2. Description of the information to understand the steps involved and also how the RS serves the overall objectives of the Sec. Act.

3. The SEC’s authority: 

a) Sec. 7: Information Required in the Registration Statement
(1) The RS … shall contain the information, and be accompanied by the documents, specified in Schedule A [or Schedule B for foreign govs]. 

(2) Schedule A: name, state, PPB, names & addresses, business desc, capitalization, purpose of offer, net proceeds est., price, commissions, expenses, salaries, 2 yr sales, B/S, P&L; copy of material K, U agreement, articles, opinions, P&L of target.
(3) Except that the Commission may by rules or regulations provide that any such information or document need not be included in respect of any class of I’s or Sec’s if it finds ….
(4) The Commission shall prescribe special rules re: RS filed by blank check company ….

b) Sec. 19(a): Special Powers of Commission

(1) The Commission shall have authority from time to time to make, amend, and rescind such rules and regulations as may be nec to carry out the provisions of this title, including rules and regs on RS and PROSPECTUS, defining accounting, technical and trade terms used, prescribe the FORMS, 

c) Sec. 10: Information Required in the Prospectus

(1) [Power to decide what portion of the information in the RS must be included in the Prospectus = regulates the prospectus.]
(2) Sec. 10(a)(1) [a prospectus shall contain the info contained in the RS [except (28)-(32) of Sch. A.]]
(3) Sec. 10(a)(4) [the Commission may omit from any prospectus any of the statements reqd under (a)]
(4) Sec. 10(b) [the Commission may permit a prospectus which omits part or summarizes (a).]
(5) Sec. 10 (c) [Commission may require additional information in prospectus.]
(6) Sec. 10(d): [Commission may classify prospectuses.] 

(7) Sec. 10(e): [Info reqd shall be conspicuous and same size+.]
(8) Sec. 10(f): [Radio or TV Prospectus – copies shall be filed with Commission and may require filing of forms of prospectuses.] 
4. The FORMS: S-1 Default and S-3

a) Form S-1:  
(1) Info with respect to the Registrant
(2) Distribution and its proceeds
(3) Securities of the Registrant
(4) Exhibits and Undertakings
b) Regulation S-K: Items 501-800. requirements applicable to the content of the non-financial statement portions of the RS.  Provides detail guide for these ’33 forms as well as the ’34 Forms 10-K and 10-Q Items 10-407. 
(1) F/S, Suppl, mgt discussion, disagreement with accountants, market risk, controls, internal controls.

c) Regulation C – Registration: Rules 400-494 govern every registration of securities; except that provisions in a Form or Reg. S-K shall be controlling.
(1) Registrant: biz, prop, mgt, lawsuits, Summary, Risk factors, plain English, clear, concise, easy to read. 

d) Regulation S-X:  Item 2-01 -Qualifications of Accountants, Item 2-02 - Accountant’s Reports, Item 2-07 - Communication with Audit Committees
E. Registration of the Unseasoned Issuer p. 149
1. Lifespan: where can’t use the integrated disclosures available to WKSIs.
a) Pre filing period: “Quiet Time: educate management, audited f/s, preparation of RS - attorney.
b) Post-Filing of RS: “Waiting Period” sample investor interest by aggressive promotion and soliciting  but can’t actually sell or deliver. Review by SEC.
c) Post-Effectiveness of RS: can now sell and deliver. 

2. Preparing the Registration Statement for Filing p. 150

a) Due Diligence to verify all disclosures are accurate and complete.

b) Reorganization to effectuate the IPO.

c) Timetable – 2-3 months, even 6 months. 

d) Financial statement preparation at same time, then integrate into prospectus. 

e) Lawyer Drafts but it is the Issuer’s statements.

f) Layer only opines as to validly authorized, tax, patent, etc.

g) SEC will issue an order declaring the RS effective.

3. Review by the SEC’s Staff: The Letter of Comment p. 15
a) Advises of any deficiencies. Then declares the RS effective

b) Sec. 8(a) says RS will become effective automatically 20 days after it is filed with SEC.

(1) Sec. 8(b): Formal procedures if RS is deficient or misleading.

(2) Sec. 8(d): SEC can issue a stop order suspending effectiveness if material misstatement or omission.

(3) Sec. 9 auth commission to accelerate effective date.

c) To prevent automatic effective, Issuers include a “delaying amendment” on face page postponing effective date until comply with Letter of Comment.  

d) After make amendments, Issuer request effective date be accelerated to a specified date.  SEC does so. 

e) Rule 473: Delaying Amendments: 
f) Rule 460: Distribution of Preliminary Prospectus: In accel. effective date, SEC considers whether I took reasonable steps, time, copies to ensure U&D get copies of preliminary prospectus in Rule 430 [Preliminary Prospectus-can omit price related] 
(1) Rule 430A: [Prospectus in a RS at the Time of Effectiveness] Gen. the last piece of information filed is the price amendment.  For cash offering no need for a pre-effective amendment to the RS for the sole purpose of disclosing the price, underwriter name, underwriter comp, amount of proceeds, and other info dependent on price.  
(a) Only price range on cover, and supplement to prospectus w/n 15 days to give price and change in amount of securities w/n 20%. 

(b) Resets Sec. 11 liability

g) Rule 461: Acceleration of Effective Date: having regard to info avail to pubic.  May refuse if not plain English, inadequate/inaccurate, investigation, NASD compensation not approved, RegM non-compliance, off/dir not liable for willful or reckless. 
h) Also see Rule 462: Immediate Effectiveness of Certain RS in discussion of Rule 415-Shelf Registration.

4. Indemnification of Officers/Directors/Control P for Section 11 liability
a) Item 512(i) of Reg S-K–before will accelerate, in the event a claim for indemn is made of a dir/off/control person, the registrant will submit the propriety of such indemnification for approval by a court unless well settled. 

b) Item 702 of Reg S-K: State general effect of any statute, charter, K or other under which is insured or indemnified against liability in capacity as controlling persons, director or officer.

5. Other Forms
a) Forms SB-1 and SB-2: Small Business

b) S-4: business combinations

c) S-8: employee stock purchase and savings plans

d) F-1 through F-6: foreign issuers

e) N-1 to N-5 and N-14: Investment Companies

F. Integrated Disclosure for the Seasoned Company p. 161
1. To eliminate ’33 and ’34 overlapping and unnecessary disclosure without compromising information needs so that regulatory burdens on Issuers are reduced.

2. First Step- The Basic Information Package

a) Audited F/S: B/S 2 yrs, I/S and change in financial position, selected financial info for 5 yrs, management’s discussion, info about trading market for issuer’s stock. Included in Annual Report, proxy statement, 10-K, and all RS.
(1) Reg. S-X – financial for ’33 and ‘34

(2) Regulation S-K: non-financials for ’33 and ’34.

(3) Coordination of disclosure required by ’33 and ’34 act so that large publicly traded companies can satisfy the ’33 RS reqs by reference to its ’34 filings. 

3. Classes of Issuers

a) Ineligible Issuers: blank check co, shell or penny stock, certain bad actors (not current in filings or investigated).

b) Non-Reporting Issuers: Form S-1 Eligible and not subject to ’34.
c) Unseasoned Issuers: Form S-1 Eligible and Reporting under ’34:
(1) Registrant Information: Can opt for integrated disclosure if filed AL one annual report and current and makes available on website. 

(2) Transaction Information required

d) Seasoned Issuers: Form S-3 Eligible:

(1) Registrant Information: Can incorporate into their RS the relevant portions of their ’34 Act filings.

(2) Transaction Information: But must disclose all information abut the offering. 

e) WKSI: Form S-3: Automatic Shelf Registration 3yrs (new 2005)
(1) Eligibility: 

(a) Any Issuer with C.S. capitalization (excluding affiliates) of $700M or debt in P3Y of $1B nonconvertible non-CS.  

(b) Or meet the $1B non-convertible test and have C.S. float of $75M
(c) Available for Primary and Secondary offerings of securities of WKSIs.
(2) Base Registration Statement: Can register unspecified amounts of different securities that will become automatically effective.  Is valid for 3 years.
(3) Registrant Information: Can incorporate into their RS the relevant portions of their ’34 Act filings.

(4) Transaction Information: is provided AFTER the securities are sold.  [Analogous to the price-related info under Rule 430A.]   

(a) Offering price, detailed description of securities, identity of the underwriters or selling security holders, and plan of distribution.

4. S-3 and Market Efficiency: 
a) But not all WKSIs are closely followed by analysts.

b) Further liberalization in Form S-3 for “investment grade” debt, non-convertible P.S., or asset-backed securities – but that gives rating agencies quasi-regulatory power. 

c) ’34 Act liability only for intentional or reckless conduct so prepared with less diligence than ’33 reports.

d) ’33 Act liability = strict liability on issuers in shareholder suits based on misrepresentations in a RS and underwriters and others may share that liability if don’t exercise Due Diligence = RS prepared with high level of care.  But then incorporate the lesser care of ’34 filings!
G. Gun Jumping p. 168
1. Section 5: regulatory reach from pre-filing, waiting, post-effective periods.

2. Section 5: Prohibitions Relating to I/C and the Mails
a) Sec. 5(a) [No sales or deliveries of securities until RS is Effective] 
b) Sec. 5(b) [After RS is filed and even after Effective – requires all written offers to sell be in connection with a prospectus that complies with Sec. 10] 
(1) Sec. 5(b)(1) Post-Filing: [A Delivered Prospectus After Filing must meet Sec. 10 (preliminary prospectus)] 
(2) Sec. 5(b)(2) Post-Effective: [A final prospectus must accompany any transportation of the securities to investors. Meeting Sec. 10(a) (final prospectus)] 
c) Sec. 5(c) Pre-Filing: [Prohibits any offer to sell or buy prior to filing of RS] 
3. Section 5 Exemptions:
a) Sec. 3: Exempted Securities 
b) Sec. 4: Exempted Transactions
(1) Transactions by any person other than an issuer, underwriter or dealer. 

(a) Sec. 2(a)(4) Issuer Definition

(b) Sec. 2(a)(11) Underwriter Definition

(c) Sec. 2(a)(12) Dealer Definition

4. Sec. Act Rel. No. 8591 greatly expanded the range of communications during offering process as well as delivery of prospectus. 

5. The Pre-filing Period p. 170

a) Sec. 5(c) Pre-Filing: [Prohibits any offer to sell or buy prior to filing of RS] or if subject to refusal or stop order or examination. 

b) Sec. 2(a)(3): Offer to sell, offer for sale, offer: “every attempt or offer to dispose of, or solicitation of an offer to buy a security or interest in a security, for value.”

c) Arrangements with and among Underwriters

(1) Issuers and Underwriters Negotiations are not offers:   Sec. 2(a)(3).
(2) Commission Dealers can be offers: Those who only get commission and no risk are not “underwriters” and so subject to “offer to sell”. Sec. 2(a)(11) Underwriter.
d) Conditioning the Market

(1) Commission has maintained an expansive view of the meaning of “offer for sale” – dealers would otherwise attempt to condition the public and arouse public interest in the Issuer and the securities as a prelude to undertaking a public offering. 
(2) Securities Act Release No. 3844

(a) Broad view of offer if conditioning the market.

(b) The Problem: Discourages information whereas other provisions demand greater information flow.

e) Test: whether violates Sec. 5(c)?

(a) Whether meets a Safe Harbor, if not…
(b) Whether communication was by someone other than an issuer, underwriter or dealer, if not …
(c) Whether it conditioned the market
(d) Whether was made “in registration” = entire process of registration from time I reaches understanding with B-D to be managing U until completion of the offering and the period of 40 or 90 days for delivery of prospectus.  No. 5009.

f) Safe Harbors for Permissible Communications

(1) To balance the regulatory objectives of Sec. 5 against on-going information needs of investors.

g) Rule 163A: 30-Day Bright-line Exclusion

(1) Exemption from 5(c)- offer.

(2) Provides all issuers a bright-line time period, ending 30 days prior to filing a RS, during which the issuer or those acting on its behalf can communicate without violating Section 5.  

(3) “by or on behalf of the Issuer” not by other distribution participants who are U or D.
(4) Cannot make any reference to the securities offering.
(5) Issuer must take reasonable steps to prevent further distribution or publication of the communication during the 30-day period immediately before filing the registration statement.  

(6) N/A for blank check, penny, shell, inv. Co., or business combos.

h) Rule 163: WKSI

(1) Exemption from 5(c) –offer.

(2) Permits WKSI to engage in unrestricted oral and written offers before a RS is filed. 

(3) Applies only to communications “by or on behalf of the issuer” not to other distribution participants who are U or D.

(4) A written offer made prior to filing a RS must be filed “promptly” with the SEC when the RS is ultimately filed and bear a legend.

(5) If issuer has filed a RS, the written offer is treated as a FWP and must be filed with the SEC, unless previously filed or not required by R433 [post-filing FWP].
(6) Immaterial or unintentional failure to include legend or file are excused if GF and reasonable effort to comply.

(7) N/A for investment co or business combos. But see R165/R166.

i) Rule 168: Reporting Issuers: Factual Business information and Forward-Looking Statements [not just pre-filing!]
(1) For purposes of 2(a)(10): prospectus, and 5(c) pre-filing offer, will not be an offer.
(2) Announcements by reporting issuers that have engaged in regular release of “factual business info of FLI will not be treated as an offer. 

(3) Factual Information about I, biz, financial, products.

(4) Forward information: forecasts or future biz plans. And assumptions.
(5) Info is of type issuer previously released in ordinary course of biz

(6) Manner of dissemination similar to past releases of type of info. 

(7) Issued by or on behalf of issuer – not other participants.

(8) Expressly excludes from safe harbor info about registered offering itself [but see 134 and 135 permission]

(9) When: Applies pre-filing, waiting period, post-filing.

j) Rule 169: Non-Reporting Issuers: Factual Information [not just pre-filing!] 
(1) For purposes of 2(a)(10): prospectus, and 5(c) pre-filing offer will not be an offer.
(2) Communications of “regularly released” “factual biz info” and advertisements.  

(3) Applies only to factual and not to forward looking.
(4) Issued by or on behalf of issuer – not other participants.

(5) Only if intended audience is not investors but others such as customers and suppliers.

k) Rule 135: Intention of Public Offering 
(1) For purposes of Sec. 5.
(2) If issuer or selling security holder as well as those acting on its behalf releases certain info even if issuer is in registration.

(3) **Can disclose intention to make a public offering

(4) Legend: “this is not an offer to sell.” 

(5) Limited Notice Content: Can announce amount and type of security and the manner and purpose of the offering.

(6) But prohibits the identification of the prospective underwriters or the security’s offering price in the pre-filing release.

(7) Rule 135 is the EXCLUSIVE method of making pre-filing announcements of offers.  
l) Research Reports

(1) Investment professionals who publish research reports and investment letters, and B-Ds who regularly circulate investment recommendations should be wary.

(2) “Participant in a Distribution”: not defined in any rule.  Presume Issuer, underwriter and members of selling group.  But who else, what if sold all allotment already?

m) Rule 137: RR by Nonparticipating B-D: 
(1) Not deemed an “underwriter” for 2(a)(11), therefore Exempt from Sec. 5 by Sec. 4(1) 
(2) Permits nonparticipating B&D to publish or distribute

(3) In the regular course of their business

(4) Information, opinions, and recommendations 

(5) Regarding securities of an issuer in registration.

(6) N/A if received compensation or has arrangement with the issuer, selling security holder, or any participant.

(7) **Applies to all issuers not just Reporting companies like 138 and 139.

(8) RR Defined: a written communication (includes radio/tv) re: I or Sec even if not enough to base inv. decision.
n) Rule 138: RR for Participating/NP B-D
(1) For purposes of sections 2(a)(10) [prospectus is an offer] and 5(c) [pre-filing offer] [not just pre-filing!]
(2) Applies only to reporting issuers that are current in filings and to large foreign issuers not reporting.

(3) A B or D, whether or not participating 

(4) If distribution of non-convertible P.S. or Debt security: may publish opinions or recommendations for that registrant’s COMMON STOCK or vice versa [cuz different investor groups so wont be influenced]
(5) Issuer is reporting and current
(6) If B-D previous published or distributed in the regular course of biz research reports on similar types of securities

(a) These reports need not have included the securities of this issuer. 

o) Rule 139

(1) For purposes of Section 2(a)(10) [prospectus is an offer] and 5(c) [pre-filing offer] is not deemed an offer.

(2) Issuer Focused Reports:
(a) [Reporting Issuer] If the issuer meets eligibility of S-3/F-3, and large non-reporting foreign. (min float, investment grade, WKSI)
(b) Permits B or D, whether or not participating in distribution

(c) To publish opinions and recomm. focused solely on the issuer
(d) B-D must have previously distributed/published in reg course of biz and 
(e) the report does not represent the initiation or reinitiation after discontinuance about the issuer. 

(3) Industry Reports:

(a) Applies to Reporting issuers. 

(b) B&D participating in the distribution by a reporting company. 

(c) If report contains similar info with respect to substantial number of other issuers in same industry 

(d) Or including a comprehensive list of securities currently recommended by the B-D

(e) Analysis of the issuer is given no greater prominence in the publication

(f) Issued in regular course of biz.

p) NASD Rule 2711

(1) Creates “quiet period” by barring the managing underwriter from issuing an investment report about the underwritten offering until 40 days after the offering. 
q) Problem 4-1 – 4-17
6. The Waiting Period p. 182

a) Sec. 5(b)(1) Post-Filing: A Delivered Prospectus After Filing must meet Sec. 10 (preliminary prospectus)] 
b) Sec. 2(a)(10): Prospectus: 
(1) Written or radio/TV offer/confirm Sale of Sec.  [oral offers are not within the definition of a prospectus.]
(2) Not a prospectus if sent a Final Prospectus. 
(3) Not a prospectus if says how to get a Preliminary Prospectus and has certain limited info. (security, price, by whom orders executed, other SEC allowed info.
c) Sec. 10 Information Required in Prospectus

(1) Final Prospectus: 10(a)(1) [a prospectus shall contain the info contained in the RS [except (28)-(32) of Sch. A.]]

(2) “Red Herring”: 10(b) The Commission omit, summarize=part of RS but not for Sec.11. 10(c) can add, 10(d) can classify
d) Sec. 7: Information Required in the Registration Statement

(1) The RS … shall contain the information, and be accompanied by the documents, specified in Schedule A [or Schedule B for foreign govs]. 

(2) Schedule A: name, state, PPB, names & addresses, business desc, capitalization, purpose of offer, net proceeds est., price, commissions, expenses, salaries, 2 yr sales, B/S, P&L; copy of material K, U agreement, articles, opinions, P&L of target.

e) The Preliminary and Summary Prospectus p.182
f) Rule 430: Preliminary Prospectus (old “Red Herring”)
(1) Priof to the effective date of a RS, Sec. 5(b)(1) is satisfied by use of a prospectus that includes substantially the same info that will ultimately appear in the final prospectus under Sec. 10(a), except the preliminary prospectus 
(2) May exclude the offering price, underwriter and dealer compensation, amount of the proceeds, and conversion rates, call prices, and other matters dependent on the offering price.  

(3) Caption: “Preliminary Prospectus” in red

(4) Legend: on cover page giving notice that is not an offer and not registered and no sales can occur until RS effective.  In red. 

g) Rule 431: Summary Prospectus

(1) Authorizes the summary prospectus permitted under 10(b) for use in meeting Sec. 5(b)(1).  

(2) If issuer has been a reporting company for 36 months. 

(3) Caption: “Preliminary Summary Prospectus” when used prior to effective date and must comply with reqs of preliminary prospectus.

(4) Legend: at beg and end of summary prospectus that copies can be obtained form name, addr, number unless filed with commission.

(5) Eight copies filed prior to use.
(6) Rarely used. Increasingly electronic. 
h) Tombstone Ads and Identifying Statements p. 183
i) Traditional Tombstone Ad: 
Sec. 2(a)(10): Prospectus: Not a prospectus if says how to get a Preliminary Prospectus and has certain limited info. (security, price, by whom orders executed, other SEC allowed info.
j) Identifying Statement: 
Rule 134. Communications Not Deemed a Prospectus
k) (a) Post-Filing of RS with a Sec. 10 Prospectus
(1) “prospectus” as defined in 2(a)(10) or “FWP” under R405 shall not include a communication limited to statements reqd or allowed in this section.

(2) Biz, sec, price, use of proceeds, sender info, legend, rating, opinions, ticker, CUSIP, 

(3) With (b) Legend: “RS filed not effective. Sec. may not be sold until effective.” And Name, address to obtain Sec. 10 Prospectus (not FWP)

l) OR (c)(1) Only include from whom & URL where a written Sec. 10 Prospectus (not FWP) may be obtained, sec., price, orders – then don’t need legend.

m) OR (c)(2) Accompanied or preceded by a Sec. 10 prospectus/summary prospectus (not FWP) – then don’t need legend. [the prospectus remains a prospectus] [can be an active hyperlink to a prospectus]
(1) (d) If accomp/prec by Sec. 10 Prosp., then the communication may solicit an offer to buy – but then must have Legend 2:
(2) Legend 2: offer can’t be accepted or money received until RS effective (no legend if to a dealer).
n) Free Writing p.184
o) Supplementary information is generally referred to as Free Writing.  
p) The problem: Can’t deliver supplementary because is a ‘prospectus’ and has to meet sec. 10. So use FWP.
(1) Sec. 5(b)(1) Post-Filing: A Delivered Prospectus After Filing must meet Sec. 10 (preliminary prospectus)] 

(2) Sec. 2(a)(10): Prospectus: Broad Definition

q) Rule 164: Post-Filing FWP

(1) (a) A R405 FWP of the I or participants, including U and D
(2) Will be a Sec. 10(b) prospectus for purposes of Sec. 5(b)(1) if Meet Rule 433 (not an exemption but meets!)
(3) Immaterial or unintentional failure to file FWP, put legend, record retention under R433 will not violate 5(b)(1) if GF and reasonable effort and fix.
(4) Avail. if not ineligible or U/D reasonably believe I not ineligible at time of filing.

r) Rule 433: Conditions to Permissible Post-Filing FWP
(1) Scope: will be a prospectus permitted under section 10(b) for purposes of section 2(a)(10)[prospectus], 5(b)(1) [post-filing P], and 5(b)(2) [deliver w/P].
(2) Permitted use of FWP: 

(a) WKSI and participants: any time? 

(b) Seasoned issuer: can use after file RS, without preceded or accompanied by a statutory prospectus. Legend and URL.

(c) Non-reporting and unseasoned issuers: 

(i) RS must include statutory prospectus including price-range.

(ii) If by or on behalf of I or participant or consideration, then RS must include statutory prospectus including price range, AND FWP must be preceded or accompanied by statutory prospectus. [can use hyperlink].
(3) Information in FWP: All users.

(a) Can differ but can’t conflict with RS or reports.

(b) must include legend “I has filed RS… EDGAR.. sec.gov…. toll free XXX”. May give email and I web.
(4) Filing of the FWP with SEC: by first use
(a) Issuer: Issuer FWP, Issuer Info, Final terms, 

(b) Participant: file if distributed “in manner reasonably designed to lead to its broad unrestricted dissemination.”

(c) But not if prev filed or no changes or addts or not final terms.  Final terms = w/n 2 days.
(d) Road Show: if written comm. = FWP but not req’d to file.

(i) Only non-reporting issuers req’d to file unless makes available w/o restrictions by graphic comm. to any person.
(e) Hyperlink/I web is an offer unless exempt and must meet filing conditions. But not if historical info separated.

(f) Media: see below.
(5) Document retention: 3 yrs if non-filed. 
s) Hyperlinks to the Prospectus p.186
(1) Whether web site’s content is an “offer to sell” and whether the prospectus and other materials are in “close proximity” to one another =the envelope theory.  The website content must be reviewed in its entirety to determine whether it contains impermissible free writing. Sec. Act Rel. No. 7856.
t) Road Shows p. 187
(1) .Road shows are now regulated by Rule 405’s definition of “graphic communication” and Rule 433(d)(8).  If deemed a graphic comm., it is a form of FW.  

(2) Rule 405 Graphic communication: [in section 2(a)(9) definition of “written” includes all electronic media, including but not limited to audiotapes, videotapes, facsimiles, CD-ROM, e-mail, web sites, widely distributed on telephone or VM, computers, networks, and other data compilations.  GC but not communication which originates live, in real-time to a live audience and does not originate in recorded form or otherwise as a graphic communication.

(3) Whether the comm. is deemed graphically communicated

(a) Real-time presentation to a live audience is not graphic = not a prospectus. Nor the visual aids used.

(b) If not in real time and to a live audience (prerecorded and shown to a group of investor) = graphic communication.”= FWP.

(i) But only file if offering equity security, is not a reporting company, and has not made AL one version publicly available.
u) Dealing with the Media p, 188
(a) Media: if beyond R134 [not a prospectus], then if prepares, pays, or gives consideration for the preparation of a comm. in the media, it is FWP and must be precede/accomp by prospectus and legend.  But if not so prepared or paid (grants an interview), then can file with legend w/n 4 biz days. Or send materials provided to media to SEC.

v) Selling Practices During the Waiting Period p. 188
(1) Sec. 5(b)(1) does not reach oral selling efforts.
(2) Can orally solicit customer’s offer to buy [an automatic K upon the RS becoming effective] or an expression of interest [requiring subsequent agreement]. 

(3) Rule 134(d): permits a written communication to be sent during the waiting period asking to express interest

(a) Must be accompanied or preceded by sec. 10 prospectus.

(b) Legend: warning that offer to buy or payment can’t be accepted until RS effective and that can w/d offer anytime before effective date acceptance.

(c) Allows sampling of investor interest = “book building”. Affect price, amount, level of U risk. 

(4) Investor protected by antifraud provision Sec. 12(a)(2) of ’33, which exposes sellers to liability for omissions or misstatements of material fact unless prove didn’t know and exercised reas care and could not have known.

(5) Problem: Offer to buy – RS effective – Offer accepted – then get a prospectus with delivery.  Too late?
(6) Exch. Act Rule 15c2-8(b).Investor protected by SEC not accelerating unless copies of the preliminary prospectus has been distributed to all persons to whom the Us expect to send confirmations not less than 48 hrs prior to the time such confirmation is expected to be mailed. 

(7) Sec. Act. Rel. No. 4968. Copies of preliminary prospectus be distributed to U and D reas anticipated will be invited to participate.  

(8) Exch. Act Rule 15c2-8(a).It is a deceptive act for a B or D (b) participating in a distribution of non-reporting I to fail to deliver a copy of the preliminary prospectus 48 hours prior to the mailing of a confirmation.  

(9) 15c2-8(c)&(d) B-D must also provide a prospectus in response to a customer’s written request and (e)&(f) to make avail to associates who will be soliciting customers.

(10) 15c2-8(g)&(h) Managing U obligation to take steps to assure that all B and D involved have sufficient copies of the prospectus.

(11) Easy with internet now. 

(12) Section 12(a)(2) liability for materially misleading prospectus = redistribute prospectus if previous one misleading.
w) Problem 4-18 - 4-32
7. The Post-Effective Period p. 192
a) Sec. 5(b)(2) “accompanied or preceded by a prospectus  that meets [sec. 10(a)” = a final prospectus.
(1) Includes offering price, underwriter comp, proceeds, other dependent on price. 

b) Exch. Act Rule 15c2-8(b) still reqs that Us deliver a preliminary prospectus to buyers at least 48 hours before sending confirmation of sale.

c) Rule 433: broadly authorizes distribution participants to use a FWP during both waiting and post-effective period. 

(1) Legend and filing reqs met. 

8. How long are I, U, and D subject to Sec. 5?

a) Issuers: as long as they are offering the security to the public.

b) Sec. 4(3)(C): Underwriters and Dealers: are subject to Sec. 5 [prospectus reqs] as long as their allotment of subscription in the distribution is unsold. 

c) Section 4(3) Dealer Exemption: dealer solicits

(1) Nonparticipating dealer must deliver a prospectus during the 40 days after the later of the RS effective or 90 days for IPOs. 

(a) R153, 172, and 174 substantially lift these requirements. 

d) Section 4(4) Broker Exemption: Broker does not solicit

e) Rule 153: similar to R172(b) in that excuses need for a D to deliver a prospectus to another B or D in connection with delivery of securities sold thru an exchange if similar secs sold on that exchange, and sec., I, U, or D not in pending proceeding, and I has/will file 10(a) prospectus. 
f) Rule 172: Delivery of Prospectuses
(1) Dealers not required to deliver prospectus in connection with transporting the distributed security. 

(2) Because delivery satisfied if I field a Sec. 10(a) prospectus with Commission.  And not subject to admin action.

(3) Written confirmation and notices of allocations are excluded from prospectus .

g) Rule 174: a dealer that is not an U is completely relieved of need to make avail a prospectus within the 40- or 90- day periods in Sec. 4(3) if the I was a reporting company under ’34. 
(1) Even if not a reporting co, (d) dispenses with prospectus by dealers 25 days after listed on national exchange or authorized on quotation system (Nasdaqa)

(2) Doesn’t exempt a participating dealer.
h) Rule 173

(1) Does require that I, U and D, not otherwise exempt by 4(3) or Rule 174, to provide a final prospectus no later than 2 days following completion sale; 
(2) alternatively, can give notice that sale was made pursuant to a RS !
(3) alternatively, can give notice that sale made pursuant to transaction would have req’d final prospectus if not for Rule 172. 

(4) This notice is exempt from being a prospectus. 

i) Problem 4-33 to 4-38
H. Shelf Registration under Rule 415 p. 196
1. Rule 405: Def. Automatic Shelf Registration Statement: The term ASRS means a RS filed on Form S-3 or Form F-3 (Sec. 239.13 0r .33) by a WKSI pursuant to Gen. Inst. I.D. or I.C. of such forms, respectively.

2. Rule 405: Def. Well-Known Seasoned Issuer: A WKSI is an Issuer that, as of the most recent determination date meets all the registrant requirements of Gen. Inst. I.A. of Form S-3 of Form F-3 and either:

a) 60 days of date, has WW market value of $700M+ held by non-affiliates.

b) 50 days, has issues in last 3 years AL $1B of non-convertible securities and 

c) Not an ineligible issuer or asset-backed issuer or an investment company. 

3. Rule 415: Delayed or Continuous Offering and Sale of Securities

a) (a) Secs may be registered for an offering on a continuous or delayed basis in the future.  Provided that – (1) the RS pertains only to: 

(1) (a)(1)(x) Securities registered/qualified on Form S-3 which are to be offered/sold on a continuous or delayed basis by or on behalf of the registrant, (maj-owned sub or parent)

b) (a)(5) Secs registered on an automatic shelf registration statement and securities in (a)(1)(x) may be offered and sold only if not more than 3 years have elapsed since the initial effective date of the RS [rules if new RS filed]

c) Note: R415 doesn’t say what form to use necessarily. Form dictates what to include.
4. The Regulatory Concerns and the “Traditional” Shelf Registration p. 196

5. Catching Market Windows

a) Historically: biz had placed their securities abroad because off-shore financing raised quickly and cheaply.  Integrated Disclosures and Rule 415 helped bring these deals home.  Made U more competitive because of quick turn around but risk Due Diligence. 
6. Automatic Shelf Registration for Well-Known-Seasoned issuers p. 198

a) WKSI on Form S-3, can register unspecified amounts of different specified types of securities on immediately effective Form S-3, add eligible majority-owned subs, add additional classes, both primary and secondary. 

b) Omit more info from the base prospectus than already can in reg shelf R430B. 

c) Can omit Rule 409 unknown or not reasonably avail but also

(1) Whether primary or secondary

(2) Description of securities

(3) Names of selling security holders

(4) Plan of distribution

d) Can add omitted info to a prospectus by post-effective amendment to RS; incorp by ref from reports; or prospectus or prospectus supplements.
7. Can Disclosure be a bad thing? P. 201

a) Rule 430A: [Prospectus in a RS at the Time of Effectiveness] Gen. the last piece of information filed is the price amendment.  For cash offering no need for a pre-effective amendment to the RS for the sole purpose of disclosing the price, underwriter name, underwriter comp, amount of proceeds, and other info dependent on price.  
(1) Only price range on cover, and supplement to prospectus w/n 15 days to give price and change in amount of securities w/n 20%. 

(2) Deemed part of RS = Resets Sec. 11 liability [See 430A disc. on SEC accelerating effectiveness of RS]
b) Rule 430B: Prospectus in a RS After Effective Date [meets 5(b)(1)!]
(1) [Delayed or Continuous:] A form of prospectus filed as part of a RS pursuant to Rule 415(a)(1)(vii)[mortage related secs] or (a)(1)(X) [secs uner S-3] may omit from the information req’d that is unknown or not reasonably available to the Issuer pursuant to Rule 409.  
(2) [Automatic Shelf Registration: ] A form of prospectus filed as part of an automatic shelf registration statement pursuant to Rule 415(a), other than Rule 415(a)(1)(vii) [Mortgage related] or (viii) [business combo], also may omit info as to whether the offering is a primary offering, the plan of distribution, a description of the securities other than name and class, and identification of other issuers.  
(3) Deemed part of the RS = resets Sec. 11 liability.
c) Rule 424: 
d) Rule 430C: (a) If not 430A or 430B, then prospectus deemed part of RS on date first used after effectiveness.  (b) However, no statement will supersede any statement that was made in the RS or prospectus prior to first use (as to a purchaser with a time of K of sale prior to such first use).
e) Rule 462: Immediate Effectiveness of Certain RS and Post-Effective Amendments

(1) The following are immediately effective:

(2) A RS on Form S-3.

(3) A RS/Post-Effective Amendment IF

(a) Registering additional securities of same class as effective RS.

(b) Filed prior to sending confirmations.

(c) Amount and price are no more than 20% of original RS

(4) Post-effective amendment with no substantive changes other than price (R430A).
(5) Post-effective amendment solely to add exhibits.

(6) An automatic shelf registration and any post-effective amendments to it, including additional classes of secs (R413(b)).  And a post-effective amendment to add a new issuer and its securities that satisfies S-3 and containing a prospectus reqd by R430B (R413(b))
f) Rule 413: (a) Where a RS is already in effect, the registration of additional securities shall only be effected through a separate RS for the adt’l secs. (b) However, additional securities or additional classes of securities may be added to an automatic shelf registration statement already in effect by fling a post-effective amendment: secs of a class different and securities of a majority-owned sub.
g) Problem 4-39 to 4-42
I. Updating and Correcting the Registration Statement P. 205
1. SEC v. Manor Nursing Centers Inc. (2d Cir. 1972) p. 205

a) Issuer’s obligation to update its prospectus and in turn the RS.

b) Here: did not disclose that there were special selling commissions and no escrow, and offering closed when not all sold in “all or nothing”.

c) Held: Continuing to promote the offering through a prospectus that did not reflect these post-effective events violated the antifraud rules of ’33 and ’34.
d) Held 2: Implicit in the statutory provison that the prospectus contain certain info is the req that such info be true and correct.  A prospectus does not meet the reqs of 10(a) if ifno reqd to be disclosed is materially false or misleading. Some courts disagree.
e) Problem 4-43

2. Refusal Orders and Stop Orders p. 308

a) Delaying Amendment: Sec. 8 (a) effective date of RS is 20th day after filing. [but generally make use of letter of comment practices. Rule 473-Delaying Amendment: ]
b) Refusal Order: Sec. 8(b) if RS appears on its face incomplete or inaccurate in any material respect, after notice not later than 10 days after RS filed, and opportunity for hearing w/n 10 days of notice, SEC may issue an order refusing to permit RS to become effective.  

c) Stop-Order: Sec. 8(d): if RS appears at any time that it includes any untrue statement of material fact or omission, SEC may issue a stop order suspending the RS effectiveness (opp. hearing 15 days).  If I or U fail to cooperate in an examination, is ground for stop order.

d) Consequences: trigger the “bad boy” disqualifiers that prevent the issuer’s use of certain exemptions from full registration. 
3. Post-Effective Amendments p. 208

a) Correcting Material Inaccuracy p. 211

b) Post-Effective Amendment: Sec. 8(c) will be effective when commission determines. 

(1) To correct any material inaccuracies.  To avoid Sec. 12(a)(2) of ’33 and ’34 antifraud provision liability – 

(2) Assess whether there’s been a material change that renders RS misleading = amendment. Req SEC to make effective and triggers Sec. 11 liab. 
(3) If not substantive change = stickered prospectus, which is not an amendment to the RS and does not expose to Sec. 11 liab.
c) If Used MT 9mths: Sec. 10(a)(3) [when a prospectus is used MT 9mths after effective date, the info can’t be more than 16 months prior to such use if known and not unreas. effort/exp.]

d) Supplementing Information that is permitted to be omitted prior to effectiveness p. 211

4. Undetakings to Update

a) Item 512(a): Important Component of Shelf Registration Rule 415 is the undertaking that the registrant will file certain post-effective amendments.
(1)  (a)(1)(i) to include the 10(a)(3) updates [9month   Update]
(2) (ii) fundamental changes [but changes in volume and price no MT 20% can use R424(b)]

(3) (iii) Material info or change in plan [but not for S-3 info incorporating info from reports.]

b) (2) each post-effective amendment is a new RS

c) For purposes of determining liability ’33, each prospectus filed shall be deemed part of RS (R424(b), Rule 430B, R430C as of date first used.   

5. Withdrawal of the Registration Statement p. 214

a) Rule 477: Issuer may withdraw its RS or amendment or exhibit, effective immediately unless SEC objects 15 days. 

b) Rule 155 safe harbor: abandon public offering.
J. The Trading Practice Rules  p. 215
1. Purchases During a Distribution p. 215

a) Exch. Act. Sec. 10(b): proscribes “manipulative or deceptive devices or contrivances” in conx with purch/sale of secs.  Requires intent?
b) Intended to prevent distributors from artificially conditioning the market.  Regulated by Regulation M (Rules 100-102)

c) Prohibition against bids and purchases during a distribution applies until the regulated person has completed his participation in the distribution.  Reaches offerings, whether or not registered. 

2. Rule 101: By U’s, B, D, other participant: 

a) During “restricted period”: C.S. $25M/ADTV $100K = 1 biz day before price is determined; others = 5 biz days when the person becomes a distribution participant: has submitted a bid and knows/reas. to know, will be accepted.
b) Excluded: among Us, U and I, odd-lot, on behalf of a customer not solicited, actively traded securities ($150MC.S.+ADTV $1M), investment grade, and De minimus: less than 2% of the ADTV

3. Rule 102: By the issuer or behalf

a) During “restricted period”:
b) Excluded: unsolicited, solely to employees or security holders or via independent agent, actively traded securities ($150MC.S.+ADTV $1M), investment grade, and no de minimus. 
c) Problem 4-44

d) Problem 4-45

4. Stabilization p. 218

a) Rule 104: Is the pegging or fixing of a security’s market price thru purchases or bids for the limited purpose of preventing or retarding a decline in the security’s price during a public offering of the security. 

b) Seen as beneficial, so rather than making unlawful, Sec. 9(a)(6) of Exch. Act proscribes only “pegging, fixing, or stabilizing the price of such security” that contravenes the Commission’s rules on the subject.
c) Problem 4-46

K. The International Public Offering p. 221
1. Accommodating Foreign Issuers’ Offerings in the U.S. p.222

2. Offerings Outside the U.S. p. 224

a) Regulation S p. 224

(1) See page 224-240 for Table outlining safe harbors

(2) Rule 903(b)(1): 

(a) A foreign issuer that has no substantial US market [22%US/LT55%for] or [Debt 20%/300US=AL$1B] interest or a foreign issuer engaged in an overseas directed offering: US investor protected cuz not the target.
(b) Conditions: 

(i) “offshore transaction”

(ii) No “directed selling efforts” in the US

(c) Offering Restrictions & Transaction Restrictions: none

(3) Rule 903(b)(2):

(a) A domestic or foreign issuer offering debt: US investor protected cuz mostly bought by institutions
(b) A foreign issuer subject to Exchange Act’s reporting requirements offering equity: US investor protected cuz reporting.
(c) Conditions: same as (b)(1)

(d) Offering Restrictions: During “distribution compliance period” = 40 day
(i) Distributor agrees to conform to safe harbor

(ii) Legend that secs not registered in US
(e)  Transaction Restrictions: During “distribution compliance period” = 40 day
(i) No sales to account of “US person”

(ii) Inform sec prof of restrictions

(4) Rule 903(b)(3):

(a) All other issuers: cuz likelihood of flowback w/o protection.

(b) Conditions: same as (b)(1)

(c) Offering Restrictions: During “distribution compliance period” = 40 day
(i) Distributor agrees to conform to safe harbor

(ii) Legend that secs not registered in US
(d)  Transaction Restrictions: During “distribution compliance period” = 40 day for debt + 1yr Equity
(i) Purchasers must certify are not US or for “US person”
(ii) Purchaser of Equity: agree only to sell or hedge per Reg. S or exemption

(iii) Domestic Issuer: legend barring transfer not under Reg. S. 

(iv) All Issuers: have provison in bylaws auth. Them to bar non-Reg. S transfers. 
(5) Regulation S, Sec. Act Release No. 6863 p. 226

(a) Availability of R903 or R904 not affected by other persons’ offers and sales. 

(b) Offshore transactions made in compliance with REg S will not be integrated with registered domestic offerings even if undertaken contemporaneously.
(6) Statement of the Commission Re Use of Internet Web Sites to offer securities..offshore – Sec. Act Release No. 7516 p. 232

(a) Whether web site postings are offers in the US that must be registered?

(b) Test: Procedures reasonably designed to avoid targeting the US

(i) Prominent disclaimer making clear directed only to other countries.

(ii) Implement procedures reas designed guard against sales to US persons: e..g., get address, phone #.

(iii) Don’t mention US tax avoidance.

(iv) If paid with US bank check, US SS#

(v) Wont fail just cuz US person lied.

(c) Additional precautions for US Issuers:

(i) E.g., password type procedures to prevent US persons access.
(d) Abuses: short-selling, discounted and overvalued rates? US = US resident.
b) Problem 4-47 to 4-51
c) How the Public Offering is Regulated Elsewhere: Contrasting Examples  p. 240

(1) The UK

(2) Japan

(3) China

(4) Poland

L. Registration Under State Blue Sky Laws p. 245l, 
1. SEC, Report on Uniformity of State Reg. Req. for Offerings of Sec. That are not “Covered Securities” p. 246

a) Problem 4-52

M. The Debate over Mandatory Disclosure p. 250
a) Problem 4-53

V. Chapter 5 – Exempt Transactions p. 259

A. Intro p. 259

1. Transactional Exemptions and Exempt Securities but still subject to antifraud provisions. 
B. The Intrastate Offering Exemption: Section 3(a)(11)

1. The Scope of the Exemption p. 260

a) Section 3(a)(11) Exemption for Local Offerings, Sec. Act Rel No. 4434 p. 261

2. The Rule 147 Safe Harbor p. 268

a) Exchange Act Rel. No. 5450 p. 269

C. The Private Offering Exemption: Section 4(2) p. 274
1. Sec. 4(2): The provisions of section 5 shall not apply to transactions by an issuer not involving any public offering. 

2. Mapping the Scope of the Exemption p. 275

a) 1935 Release: Four Factors as to Whether Public/Private
(1) The number of offerees and their relationship to each other and to the Issuer: offerees, not purchasers since offer is the key.

(2) The number of units offered: large number of units of small denominations = anticipates public trading; small number of units in large denominations = private offering.

(3) The size of the offering: exemption intended to apply to chiefly to small offerings.

(4) The manner of offering: direct negotiation more likelyprivate than those by public distribution (e.g. advertising).
b) SEC v. Ralston Purina Co. p. 276

(1) Sold to “key employees” like bakers.

(2) Rule: whether the particular class of persons affected needs the protection of the Act.
(3) The exemption question turns on the knowledge of the offerees. [Access to information.] [of Able to fend for themselves.]
(a) Offerings to certain execs may be private but because they have access to kind of info on a RS.

c) Problem 5-9

3. The Relevance of Numbers p. 278

(a) Offerings to a substantial number would rarely be exempt, but not per se. [Ralston]

(b) [but a small number of offerees does not negate the possibility of a public offering either.]

4. Offeree Qualification: Sophistication and Access to Information p. 279

a) Problem 5-10

b) Considerations

(1) Knowledge; Access to information

(2) Able to fend for themselves

(3) Sophistication
c) Hill York Corp (5th 1971): Offerees lacked a “privileged relationship” with the issuer.  Offerees were in need of protection.  Sophistication of the purchasers is no substitute for information.

d) Continental Tobacco (5th 1972): implies requires insider status. Later rejected.
e) Doran v. Petroleum mngt (5th 1975): Availability of data required.  Avail of data means “either disclosure of or effective access to the relevant information” “sophistication is not a substitute for access to information”
(1) Disclosure: would not need relationship

(2) Access: then relationship more relevant. Sophistication more relevant because would need to know what to ask for.

f) SEC. v. Kenton Capital p. 283

(1) Solicited out of hotel room.

(2) Test: whether allowing the exemption is consistent with the promotion of the “full disclosure of information thought necessary to informed investment decisions” and whether “the class of persons affected needs the protection of the Act.” [Ralston}

(3) Factors:

(a) Number of offerees

(b) Relationship of offerees to each other and the issuer

(c) The manner of the offering

(d) Information disclosure or access

(e) The sophistication of the offerees. 

(4) Held: absent any evidence that D’s provided sophisticated investors with meaningful access to information equivalent to that which would have been provided in a RS, the Ds do not qualify for an exemption from Sec. 5 registration requirements. 

g) Protecting Offerees, not purchasers.

h) The Quality of Disclosures: Cases speak of disclosures tantamount to those in a RS = Schedule A.  Cautious issuer includes this info in the “Offering Circular”.  Abbrev version may risk not meeting the standard.

i) Do you still need sophistication if have all the access to information? Circuits are split and change. 
j) Who is Sophisticated?: not clear. Some say relevant inquiry is whether can understand and evaluate the nature of the risk based on info supplied. Others: wealth, income, age, professional, intelligence, experience investing, economic bargaining power.
k) Rule 506: 35 purchasers & Knowledge and Experience
(1) No MT 35 purchasers: [exclude W/Relative in home, 50% C/T, A.I.]
(2) Accredited Investors: [NW $1M, Income $200K/$300K, entity all A.I., Bank, Dir/Off/GP of I.]
(3) Have knowledge and experience in biz/finc to eval. Merits/risks

(a) Alone or with purchaser representative: [not affil/dir/off/ee of I unless related to P, knowledge and exper in biz/finc to eval, P says is the P.R., discloses I relationship,]
l) Problem 5-11

m) Problem 5-12

5. Resales of Sec Acquired in a Private Offering p. 288
a) Covered in Ch. 6.
D. Regulation D and the Limited Offering Exemptions p. 288

1. An Overview of Regulation D p. 290

a) Sec. 4(6): Exempted Transactions: Sec. 5 shall not apply to solely to accredited investors, aggregate not exceed 3(b)[$5M], no public solicitation, and notice.
b) Sec. 3(b): Exempted Securities: The SEC can exempt securities not exceeding $5M.

c) In response to congressional demands that reg burdens on small issuers be eased = Regulation D: R504 [$1M], R505 [$5M], R506 [35 Ps Knowl&Expr.]
Limited Offering Exemptions
	
	3(b) R504
	3(b) R505
	4(2) R506
	§4(6) 
[3(b) cap]

	$
	$1M
	$5M
	X
	$5M

	#
	X
	35/A.I.
	35/A.I.
	A.I.

	Discl.
	X
	Discl.
	Discl.
	Discl.?

	Sophist.
	X
	X
	Soph.
	X

	No Solic
	
	
	
	No Solic


d) Rule 504: $1M Exemption from Sec. 5 per 3(b)

(1) Issuer: not a reporting co, investment co, development stage

(2) Satisfy 501, 502(a)[integration], (c)[manner], and (d)[resale limits] [but not (b) info reqs].  
(3) $1M Aggregate: less 504 or 505 secs sold w/n 12 mths before and during 504 offering [in reliance on 3(b) exemption], or in viol. of Sec. 5(a).
e) Rule 505: $5M Exemption from Sec. 5 per 3(b)
(1) Issuer: Not an investment co.

(2) Satisfy 501, 502(a)[integration], (c)[manner], and (d)[resale limits] [but not (b) info reqs].  
(3) $5M Aggregate: less 504 or 505 secs sold w/n 12 mths before and during 504 offering [in reliance on 3(b) exemption], or in viol. of Sec. 5(a).

(4) No more than 35 Ps: or reas believes so.
(5) Disqualification: No R505 exemption for issuer described in Rule 262 of Reg. A [bad boy provisions].
f) Problem 5-13

2. Accredited Investors p. 291

a) Accredited Investors: [NW $1M, Income $200K/$300K, entity all A.I., Bank, Dir/Off/GP of I.]

b) Ralston case focused on sophistication, but safe harbors focus on wealth.  Even 506 allowed A.I. in by just wealth. A.I. are presumptively sophisticated.  
c) Problem 5-14

d) Problem 5-15

e) Problem 5-16

3. The Sophistication Standard of Rule 506 p. 295

a) Mark v. FSC Sec. Copr. P.295

b) Not enough to provide a questionnaire.  BOP is on D to show reasonably believed investors were sophisticated. 
c) No need for sophistication if rely on R505 instead of $506, but then can only get $5M cap.

d) Rule 501(h):  Purchaser Representative: [not affil/dir/off/ee of I unless related to P, knowledge and exper in biz/finc to eval, P says is the P.R., discloses I relationship,]
e) Problem 5-17 to 5-23
4. Calculating the Number of Purchasers p. 299

a) Rule 501(e): Calculation of # of Purchaser:  [exclude W/Relative in home, 50% C/T, A.I., entity counted as one unless for purpose of acquiring offered security = count each owner, ee benefit plan = 1 gen.]
5. Limitation on the Manner and Scope of an Offering XXXXX

a) Rule 502(c): prohibits an issuer or any person acting on its behalf from offering to sell secs by any form of general solicitation or general advertising.
6. Determining the Aggregate Offering Price in Offerings Under Rules 504 and 505 p. 312

a) Calculating the Aggregate Offering Price p. 313

b) Rule 501(c): Aggregate Offering Price: 

(1) Sum of all consideration received: cash and non-cash

(2) Use cash value where non-cash received

(3) Use US currency exchange

(4) If none for cash, use bona fide sales or reasonable fair value
c) Relevant Amount and Time Period p. 313

(1) Calculation of $1M/$5M: less R504 or R505 secs sold w/n 12 mths before and during 504 offering [in reliance on 3(b) exemption], or in viol. of Sec. 5(a).

(2) Problem 5-29 to 5-32
7. Disclosure Obligations in Offerings Under Rules 505 and 506 p. 314

a) Rule 502(b): Information Requirements

b) Must provide info to non-accredited investors and consider providing to accredited. 
c) (b)(2)(i) If a non-reporting Issuer:

(1) Non-financial statement information: 

(a) Information req’d in Reg A or RS.

(2) Financial Statement Information:

(a) Up to $2M: only audited B/S dated w/n 120 days of start of offering. 

(b) Up to $7.5M: Audited F/S per SB-2, if unreasonable cost/exp then just audited B/S w/n 120 days.

(c) Over $7.5M: F/S per RS, if unreasonable cost/exp then just audited B/S w/n 120 days. 

d) (b)(2)(ii) If a reporting Issuer: 
(a) the reports req’d filed with SEC

e) (b)(2)(iii) Exhibits need not be furnished to non-accredited investors.

f) b)(2)(iv) Brief description in writing of info provided to accredited investors. 
g) (b)(2)(v) Reas. time prior to purchase opportunity to ask questions and receive answers.
8. Additional Regulation D Requirements and Features p. 316

a) Limitations on Resale p. 316

b) Rule 502(d): Issuer shall exercise reasonable care to assure that Ps are not Us (sec. 2(11); The following is non-exclusive way to meet: 
(1) Reas. Inquiry whether P purchasing for self

(2) Written disclosure to each P that can’t be resold w/o registration or exemption.

(3) Legend on security indicating not registered and resale restrictions
c) Rule 505 and the “Bad Boy” Disqualifiers p. 317

d) Only Rule 505 includes Rule 262 of Reg. A “bad boy” disqualifiers.  Can disqualify without regard to issuer’s reasonable believe so considerable care must be exercised. 
e) Integration of Offerings: The Safe Harbor p. 318
f) Rule 502(a) Integration: 
(1) If integrated, all have to meet Reg D 

(2) Apply 6 month Safe Harbor Offers and sales that are made more than 6 months before the start of a Reg D offering or are made more than 6 months after completion of a Reg D offering will not be considered part of that Reg D offering.

(3) Won’t integrate employee benefit plan or Reg S

(4) Consider the following factors on whether should be integrated
(a) single plan of refinancing;

(b) same class of securities;

(c) about the same time;

(d) same type of consideration is being received; and 

(e) same general purpose. 

g) Form D

h) Rule 503: File Form D w/n 15 days
(1) requires the filing of Form D with the SEC no later than 15 days after the first sale of securities under R504,505,506.
i) Rule 507: Can’t use R504/505/506 if enjoined for failing R503.

(1) No exemption is available to an issuer under R504,505,506 if such issuer, predecessor, affil, have been subject to any order, judgment, or decree of any court enjoining such person for failure to comply with R503.  UNLESS the Commission determines upon a showing of GC that it is not necessary that the exemption be denied.

j) Substantial Compliance p. 319

(1) Sec. Act Rel. No. 6825 p. 319

(2) Rule 508: Failure to comply with R504/505/506 will not lose exemption from Sec. 5 if person relying on exemption shows:

(a) Not intended to protect that individual

(b) Insignificant as a whole
(i) But solicitation, $1M/$5M cap, and 35 person caps are always significant.

(c) GF and Reasonable attempt to comply with all

(3) Still actionable by SEC under Sec. 20!
k) Foreign Offerings, The Internet, and Reg. D p. 320
(1) Rule 502(c): Limitations on manner of offering
(a) Prohibits any form of general solicitation or advertising

(b) Does not include 135c: Notice of proposed unregistered offerings

(c) Does not include 135e: Offshore press conferences

(2) Websites/ Reg S: If simultaneous foreign offering, take reasonable steps to limit US persons access: get area code or address, if mention US offering should only be if req’d by foreign law. 
(3) Problem 5-33

(4) Problem 5-34

(5) Problem 5-35

E. Employee Benefit Plans and Contracts relating to Compensation: Rule 701 p. 322

1. Sec. Act Rel. No. 33-7645 p. 322

F. Regulation A: Mini-Registration p. 327

G. Integration of Offerings p. 332

1. Rule 502(a) Integration

2. If integrated, all have to meet Reg D 

a) Apply 6 month Safe Harbor Offers and sales that are made more than 6 months before the start of a Reg D offering or are made more than 6 months after completion of a Reg D offering will not be considered part of that Reg D offering.

b) Won’t integrate employee benefit plan or Reg S
c) Consider the following factors on whether should be integrated
(1) single plan of refinancing; look at other factors, intent of I
(2) same class of securities; Debt not gen integ w/ equity, but same class also not nec integ if distinct
(3) about the same time; Gen. presumption 12mths, rebuttable presumption 6mths, no presumption either way w/n 6 months.
(4) same type of consideration is being received; not if all cash, but if same non-cash consideration of a similar type.
(5) and same general purpose: e.g. to drill for oil
3. Rule 152: Private followed by Public Offering
a) The phrase “not involving any public offering” in 4(2): shall be deemed to apply to transactions not involving any public offering at the time of said transaction although subsequently issuer decides to make a public offering and/or files a RS. 

(1) Planning activities for a second offering that take place while the first offering is still open do not in themselves render R152 unavailable.

(2) If purchasers in first offering are unconditionally bound is o.k., but no renegotiation after RS for second is filed.

4. Rule 155: Integration of Abandoned Offerings

a) Safe harbor: no integration if abandon private and then offer public or vice versa.  If no securities are sold and 30-day cooling off period between the RS w/d and private or private and filing the RS.  No cooling off if all accredited or sophisticated.  Also inform offerees of withdrawal plus disclosures.

b) “Private offering” includes offerings exempt under Sec. 4(2)[not public] or 4(6) [all accredited & $5M] or Rule 506, but not Rules 504 and 505 of Reg. D.
5. Problem 5-42

6. Problem 5-43

7. Problem 5-44

VI. Chapter 6 – Secondary Distributions p. 345

A. The Underwriter Concept and sales for an Issuer p. 347

1. In general, “trading transactions” are exempt from Sec. 5, but “Secondary Distributions” are not.
2. Issues: 

a) Is the resale subject to Sec. 5?
(1) Not an ‘offer’ if b/n I and U, but if a U is subject to 11(a) liability.

b) Does the resale destroy the exemption the Issuer relied upon?

(1) Did the I’s offering “come to rest” before the resale occurred?

c) Sec. 5 applies to control persons.

d) If control person sells thru broker, is broker now subject to Sec. 5?

3. Sec. 4(1): The provisions of Sec. 5 shall not apply to transactions by any person other than an issuer, underwriter, or dealer.

4. Sec. 2(4): the term “issuer” means every person who issues or proposes to issue any security.
5. Sec. 2(11): The term “underwriter” means any person who 

a) has purchased from an issuer with a view to [the distribution of any security], or 
b) offers or sells for an I in connection with, the distribution of any security, or 
c) participates or has a direct or indirect participation in any such undertaking [purchasing or offering/selling?], or
d) participates or has a participation in the direct or indirect underwriting of any such undertaking; 

e) but such term shall not include a person whose interest is limited to a commission from an underwriter or dealer not in excess of the usual and customary distributors’ or sellers’ commission.  

f) As used in this paragraph the term “issuer” shall include, in addition to an issuer, any person directly or indirectly controlling or controlled by the issuer, or any person under direct or indirect common control with the issuer.
6. The Safe-harbors:

a) Rule 144: 
b) Rule 144A:

c) Sec. 4(1½): 
d) Blue Sky - Resales
7. SEC v. Chinese Consol. Benev. Assoc. p. 348

a) Chinese citizens selling/soliciting Chinese Gov. Securities for patriotic reasons deemed “underwriters”.

b) Note: “participates”: how has been defined

(1) Rule 142: Exempts agreements to purchase for investment (e.g., institutional investors buying remaining unsold securities from the underwriter.)

(2) “facilitate distribution”

(3) “formally underwrite”
B. Purchase from an Issuer p. 353

1. “purchased from an issuer with a view to the distribution of any security”.

2. “Purchase”- no def so use def for “offer”.  The disposition of the security must be “for value.”  So excludes donations? a thief who sets them lose on the market?

3. “with a view to”: investment intent or distribution.
4. Investment Intent p. 353 [vs. w/ a view to distribution]
a) Change in circumstances: 

(1) Gilligan, Will & Co. v. SEC (2nd 1959): argued “change in circumstances” when issuer did not increase its advertising as expected = rejected.  Where bought land with secs in 13-16 months – rejected as too short

(2) Insolvent and liquidator sold = intent to invest changed by circumstances.

(3) Unexpected demand note by bank in 21 months = was sufficient change in circumstances so as not to question intent to invest.

(4) Today R 144 = if don’t meet safe-harbor, change in circumstances is irrelevant in the analysis.
b) Length of time: 

(1) LT 2yrs = distribution unless change in circ, MT 3yrs = investment, b/n 2-3 yrs = argue.

(2) Today R. 144 = 2 yrs OR 1 yrs with other limitations met.

(3) Today – if don’t meet R 144: no per se time when o.k. to sell.

5. Distributions and Trading Transactions Contrasted p. 356

a) “Distribution”- not statutorily defined.

b) Courts have used Ralston definition of “public offering” = a distribution exists if there are sales to those who cannot ‘fend for themselves.’  No info or access to info in RS. Lack of Sophistication.

c) “distribution” includes offering of secs that is reqd to be registered because I’s offering did not come to rest only with investors who satisfy the criteria of a single exemption from registration.
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C. Control Person Distributions p. 358

1. Is not an issuer for other purposes – only for determining whether P is an U.

2. A Control Person (CP) = any person controlling the I, any person controlled by the I, and any person under common control with the I. 

3. The CP therefore is not able to use the issuer-based exemptions established in 4(2), 4(6), Reg. D [R501-508], or R. 147 [intrastate].  

4. Also can’t rely on Sec. 4(4) [broker’s exemptions] even though appear to apply to the entire transaction.  Commission has held that Broker exemption not available to brokers selling on behalf of controlling stockholders because was not a trading transaction but rather a distribution (1946).
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5. R405: Def - “Control” Means the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting securities, by contract, or otherwise. = much broader than just the power to force a R.S. 
R174: 
6. “restricted security”: 

i) Securities acquired from the issuer or from an affiliate in a non-public transaction.

ii) Securities acquired from the I that are subject to resale limitations 502(d) of Reg. D [R504/505/506], 701(c).

iii) Acquired in R144A [private resales to institutions]

iv) Acquired under Regulation S.

v) Acquired in 801 or 802.

vi) “Affiliate”: control person [includes spouse/relative in home, 10%C/trust/estate]
7. U.S. v. Wolfson p. 359: control person can’t use broker’s exemption.
D. Rule 144 – Safe Harbor for Resales of Control and Restricted Securities p. 365

1. Adtoption of Rule 144 – Sec. Act Rel. No. 5223 p. 367 [old R154 rescinded]
2. Put on Notice: Rule is not exclusive, however, 

a) Substantial burden of proof otherwise =at their own risk.

b) Will not issue “no-action” letters.

c) “Change in circumstances” concept should no longer be considered.
d) Length of time will be considered but no period per se, if not R144.
3. Rule 144: 

a) (c)* Availability of Public Information n/a after 2yrs for non-affil
(1) Reporting: AL 90d, 12 month current. Can rely on 10K statement.
(2) Non-Reporting: Publicly available = R15c2-11(a)(5)(i)-(xiv). Can rely on a statement.

b) (d) Holding Period: 1 year min. + conditions or 2 years.
(1) If securities are restricted securities, Min of one year between payment of full purchase price to issuer/affiliate and the present resale.  Promissory notes will not constitute payment [unless…]

(2) Can tack on holding periods for bona fide pledges, donees, trusts. Conversions same as original.

(3) Fungibility doctrine?: all shares of same class, whether restricted or unrestricted, are acquired when the last restricted shares were purchased.  Appears to apply when outside of R144. 

(4) Two years Non-Affiliate: *(k) The req of (c) [info], (e)[amount], (f) [manner], and (h)[notice] shall not apply to restricted securities sold for the account of a person who is not an affiliate if two years elapsed since acquired from I/Affiliate.

c) (e)* Limitation on Amount of Securities Sold: 1%
(1) Non-affiliates:

(a) Sum of three preceding months of same class don’t exceed 1% of four week average.  n/a if after 2yrs for non-affiliate
(2) Affiliates: must aggregate with non-restricted

(a) Sum of three preceding months of same class don’t exceed 1% of four week average. 

(b) Take into account BOTH restricted and NON-RESTRICTED securities.

(3) Aggregate if 
(a) “stand in shoes”: Donee/donor, trust/settlor, pledgee/pledgor, estate, convertible within 3 months.
(b) Acting in Concert: by affiliates or other persons w/n 3 months.
(c) Don’t Aggregate: registered offerings, exemption by Reg. A (R251-R263), Sec. 4 exemption and not public, Regulation S (R901-905). [is Sec.4 integration applied???]
(4) Can sell up to 1% each 3 months but can’t accumulate the 1%’s in one 3mth period.

d) (f)* Manner of Sale: Broker + no solicitation/compensation (n/a after 2 yrs by non-affil)
(1) Shall be sold in a Broker’s transaction
(a) 144 n/a if broker can’t sell for its own account.

(b) 144 n/a to a privately negotiated transaction not involving a broker or where buyers solicited by the broker.

(c) 144 n/a if seller’s adviser negotiated the sale and received a fee greater than reg commission.

(2) Person selling shall not solicit or arrange for solicitation

(3) Person selling can’t make any payment in conx with the sale other than to the broker.

(4) Broker’s Reasonable Inquiry: shall include, not limited to-
(a) B shall make reasonable inquiry; time held, amount sold in 6mths, other intended sales thru other means, shares outstanding/volume, whether seller solicited, made any payment to others.

e) Notice of Offering:

(1) If w/n 3 months exceeds 500 sh/units or has aggregate sale price in excess of $10K. Person desiring to sell in reliance on R144 must file with Commissioner a notice to that effect.

(2) Notice filer must have a bona fide intention to sell w/n a reasonable time after filing.

f) Other: 

(1) No action letters will not be issued.

(2) R144 literally extends not to the control person, but only to one who sells the control person’s nonrestricted securities. ??
(3) Restricted Securities: includes not only securities sold in a private offering but also transactions meeting R144A or one of safe harbors provided by Regulation S, or Regulation D resale limitations or R701(c). 
E. Facilitating an Institutional Market for Unregistered Securities  2/ Rule 144A p. 377

1. Resale of Restricted Securities, Sec. Act Rel. No. 6862 p. 378

2. Rule 144A: Private Resales of Secs to Institutions
a) Any person, other than I or D, who offers or sells who meets R144A will not be engaged in a distribution or be an underwriter for 2(11) and 4(1)
b) Any Dealer who offers or sells who meets R144A will not be a participant for 4(3)(C) or an underwriter for 2(11) and such ses deemed not public for 4(3)(A).

c) Conditions:

(1) Securities offered or sold only to “qualified Institutional buyers” or 

(a) Certain Entities [insurance cos/banks] = discretionary invest AL $100M
(b) Dealers = invest AL $10M. 

(2) Reasonably Believe are qualified institutional buyer

(a) Reasonably Believe: can rely on public F/S (w/n 16 months of sale), Gov filings (16 months), Certification by CFO, 

(b) Reasonable steps to ensure purchaser aware seller relying on 144A.
F. The Section 4(1 1/2) Exemption p. 383

1. Ackerberg v. Johnson

a) Where don’t meet strictures of R144.

b) Private sales of restricted securities: The Section 4(1 ½) Exemption

c) 4(1) exempts offers/sales by persons other than Issuer, Underwriter, Dealer.
(1) Non-Control Person is not an underwriter if 

(a) Investment intent (no view to distribute)
(2) Control Person is not an underwriter if

(a) [this court] investment intent (no view to distribute)

(b) Not a “distribution”.  
(i) Which in turn is equivalent of a “public offering.”   
(ii) So apply by analogy only, the 4(2) not a public offering exemption.  Can’t use it directly cuz only real Issuers can rely on 4(2).
(c) Not a “public offering”: 

(i) Ralston Purina Test: whether offeree need protection and whether have access to information.
(ii) Sophisticated, economic risk, full info, net worth, 
(iii) Compare: 4(2) purpose: fend for selves vs. 4(1 ½) purpose: impact on normal trading. 
d) = Not an Underwriter under 4(1) by using 4(2) analogy = 4(1 ½)
G. Resales Under the Blue Sky Laws p. 390

1. Isolated Non-Issuer Resale

2. The Manual Exemption

3. Unsolicited Offer Exemption

4. Small Offering Exemption

VII. .

VIII. .

IX. Chapter 9 – Liability Under the Securities Act

A. Section 11: Civil Liab on Account of False Registration Statement
1. SOL= 1 yr of discovery, 3 yrs public offer
2. (a) In case any part of RS when became effective

3. contains an untrue statement of a material fact or omitted.. not misleading

4. Plaintiff: any person acquiring such security may sue

a) unless if is proven that at the time of such acquisition he kne of such untruth or omission

5. The following [defendants]:

a) Every person who signed the RS

b) Every person who was a director/or partner at time of filing RS with respect to which liab.

c) Every person who, with his consent, is named in RS as being or become a director or partner

d) Every accountant, engineer, appraiser, or any person whose profession gives authority to a statement made by him, who has with his consent been named as preparing or certifying part of RS or report or valuation

e) Every underwriter

6. BOP Shift: If after I has made available 12 month report: then have to show relied on untrue statement not knowing

7. Non-I Defenses: (b) no person, other than the issuer, shall be liable who shall sustain BOP

a) Had resigned before effective date and advised Commission and I in writing and not responsible for RS

b) Effective w/o knowledge, did the above plus reasonable public notice

c) Due Diligence Defense: 

(1) Reasonable Investigation or relied on expert/official [RPP}

(2) No reasonable ground to believe untrue (and did not so believe) [RPP]

d) Underwriter: liability as of date became underwriter

8. Damages: (e)

a) Amount paid (capped at public) – value at suit brought, or sold before suit

b) Amount paid (capped at public) – disposed after suit and before jdugement [if less than above]

c) Less: cost not due to R.S. 

d) Plus Cost and Attorney Fees at discretion

9. Liability: 

a) I=S/L, Others: J&S, but U = amount of allotment (not managing), Outside Director = proportionate.

10. Persons Bringing Suit

a) Herzberg v. Dignity Pastners

(1) Under THAT R.S. not another.
11. The Defendants and Their Defenses

a) Escott v. BarChris Construction Co
(1) I = S/L

(2) Others: investigation and reas. Belief.
(a) If readily could have ascertained, red flags, ask questions
(3) Rule 176: Sliding Scale for reasonable ground for belief; factors

(a) Type of I, security, person, office held when officer, presence or absence of another relationship to the I when director or proposed director

(b) Reasonable reliance: on off/ee/others in ligh of person’s responsibility 

(c) U: type of underwriting arrangement, role, 

(d) Responsibility for the fact or document at time the filing was incorporated by reference. 

b) In re Worldcom, Inc. Sec. Litig.

(1) R176, 11(b)

12. Damages

a) Akerman v. Oryx Comm. Inc.

(1) Defense: “negative causation”

(a) D met burden that R.S. did not cause the loss

(b) And showed not ‘material’.

(2) Purpose is deterrence not compensation

B. Section 12(a)(1)

1. Pinter v. Dahl

a) “Seller”: for value

b) Rejected “whose participation in the buy-sell transaction is a substantial factor in causing the transaction to take place” test. As too broad.

c) Held: motivated by gratuitous desir to share investment with friends = not for value?
C. Section 12(a)(2)

1. By Means of a “prospectus or Oral Communication” 

a) Gustafson v. Alloyd Co

(1) “Prospectus” = is a term of art referring to a document that describes a public offering of securities by an issuer or controlling shareholder.  

(a) Not private placements by I.

(b) Not secondary transactions. – although some courts may allow tracing.

(c) FWP: is included.  Is deemed public because part of public offering. R433.
(2) “oral communication” here only in relation to a prospectus.
2. Liability Defense

a) More Due Diligence in §11 [R176] > than in §12(a)(2)
D. Section 17(a)

1. Aaron v. SEC

2. In re Washington Public Power Supply System Sec Litig

3. Notes: Private Rights of Action – The Theory
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