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Basic 1933 Act Analysis:
· Is it a security?
· Is it a public offering?
· Does an exemption apply?
0. 1933 Securities Act
Securities are subject to § 5 reporting. Violate § 5, liable. Exceptions exist.
1. "Security"
1. § 2(a)(1) definition is an enumerated list
1. note, stock, treasury stock, security future, security-based swap, bond, debenture, evidence of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-trust certificate, preorganization certificate or subscription, transferable share, investment contract, voting-trust certificate, certificate of deposit for a security… [etc]
1. Howey test defines "Investment Contract"
2. Person invests money
1. Teamsters: employer-funded pension plan is not an investment of money by employees; employees themselves did not contribute any wages
1. Weaver: depositing money in a bank certificate of deposit not an investment, because such instruments are FDIC-insured, negating need for securities regulation
2. In a common enterprise
2. Different theories of commonality
1. Horizontal commonality: pooling of assets from multiple investors so that all share in profits and losses [most common and easiest to recognize]
1. Broad vertical: performance of all investments depends on promoters expertise, competence, and skill; collective success connected with promoter's efforts, even if promoter shares no risk with investors
1. Narrow/strict vertical commonality: performance of all investments depends on promoter's own profits
2. SEC v. SG: fictitious investment game, where promoter set the prices and return, is a common enterprise. All investors' money was pooled, and they lost or won as a group. Ponzi schemes are almost always considered securities.
2. Expected to lead to profits
3. Forman: buying a share of a residential co-op is not a security; residents have no expectation of profits and are buying in only to get a place to live. That shares are called "stocks" does not mean the same thing as "stock" in § 2(a)(1).
3. Edwards: "profits" means the profits of the investors individually, not of the scheme itself or of the promoters. No difference between promised fixed or variable returns. Buy-and-leaseback program for payphones is a security.
2. Solely from the efforts of promoter or third party
4. Merchant Capital: partnerships are not normally securities, since partners all share duties. Some partnerships, however, are so asymmetrical in efforts that they can be considered securities. Examples:
0. Partnership agreement takes away all real power from one partner
0. One partner is inexperienced or unknowledgeable
0. One partner is totally dependent on another partner for his particular skills or expertise
Investor-partners had no say in naming managing partner, no information as to expenditures of business, managing partner exceeded authority anyway, purchasers were totally inexperienced. Partnership in buying debt is a security.
0. Mutual Benefits: the promoter's efforts can be entirely conducted before the actual sale of the security. Promoter of viatical settlements (death insurance payouts) sold security when selling shares of insurance payouts.
2. Life Partners: the efforts must be entreprenuerial rather than ministerial, and cannot be before the sale. Circuit split
0. (Howey: selling orange grove land in FL, and D rents the land and maintains the crops. It's a security.)
0. Ponzi schemes usually are securities
0. The form of the investment is what controls, not the name given to the instrument
5. Landreth: if something called a "stock" has all the characteristics of a stock, there is no need to apply the Howey test. Forman analysis is only used for "unusual" instruments.
5. Reves: Notes are analyzed using the family resemblance test:
1. Any note with term over 9 months is presumed a security
1. Presumption can be rebutted if instrument bears a strong family resemblance to an exception (non-exhaustive):
1. Consumer financing
1. Mortgage (secured debt)
1. Short term loan secured by lien on business
1. "Character" loan to bank customer
1. Account receivable note
1. Current operations debt
1. Anything else, by evaluating
6. Motives of buyer and seller
0. Capital improvement more likely a security
0. Consumer financing less like a security
6. Plan of distribution
1. Result in common trading?
1. Offered to broad swath of public?
6. Reasonable expectation of buying public
6. Any other risk-reducing factors, like other regulation
Promissory notes, payable on demand, uncollateralized and uninsured, with a variable rate of interest adjusted monthly to be higher than that of local banks, issued by a local farming co-op are securities, not notes.
0. § 3(a) exempt securities (not exempt from antifraud § 17)
6. Instruments issued by government
6. Commercial paper; notes arising from current transactions with maturity under 9 months
6. Instruments issued by nonprofits
6. Insurance and annuities
6. Intra-state offering exemption (see below)
0. Public Offerings
7. Definitions
0. Types of IPO
0. Firm commitment: underwriter guarantees sale of offering by taking title to all shares itself before selling on market for own profit
0. Best efforts: underwriter does not take title to the shares and only serves as a promoter on the market, assuming little or no risk
0. Direct public offering: no underwriter. Usually to existing shareholders
0. Types of issuer
1. Non-reporting issuer: market virgins
1. Unseasoned issuer: companies public less than 1 year
1. Seasoned issuer: companies public more than 1 year
1. Well-known seasoned issuer (WKSI): at least $700M equity or $1B in issued securities, past 3 years
0. Prospectus § 10
2. Generally contain
0. Risk factors
0. Mgmt.'s Discussion & Analysis (MD&A)
0. Overview of industry
0. Description of issuer's business
0. Financial statements
2. Functions as the "offer" regulated by § 5
2. § 2(a)(10): Prospectus is any communication making an offer
2. Written or broadcast
2. § 10 requires prospectus 
2. § 10(b)/Rule 430 Preliminary Prospectus
4. Prospectus can omit:
0. Offering price
0. Underwriter commission
0. Dealer commission
0. Other pricing elements
2. Rule 164/405/433 Free-Writing Prospectus: nearly any written communication offering or soliciting an offer that does not meet requirements of § 10
5. Non-reporting / Unseasoned issuers:
0. Only after filing
0. Must be accompanied by § 10 prospectus, with price range
0. No limit on number as long as § 10 prospectus doesn't change
5. Seasoned issuers / WKSIs:
1. Allowed before filing (Rule 163); Rule 164/433 covers after filing
1. No need to include § 10 prospectus
5. Must include 433(c) info
2. Legend disclosing that filing was made and prospectus is coming later
2. Can only contain info also in registration statement, or in issuer's periodic reports
5. Must filed with SEC (433(d))
3. No later than date of first use
3. Unless not substantively different than previous FWP
0. Offer: every attempt or offer to dispose of, or solicitation of an offer to buy, a security
3. Any written or broadcast communication making an offering is a prospectus
3. "Conditioning" counts as an offer: conditioning public to be interested in particular security or class of securities. Factors:
1. Motivation of communication
1. Naming of underwriter
1. Existence of "soft" vs "hard" information
1. Breadth of distribution
1. Written vs oral form
3. Exceptions (things that are not offers):
2. Rule 163A: 30+ day communications
0. Made by or on behalf of owner
0. Do not refer to an offering
0. Issuer takes steps to prevent info from leaking into 30-day window
0. Not available for underwriters
2. Rule 168: reporting issuers. Only:
1. (b)(2) Forward-looking info: revenue projections, management plans
1. (b)(1) Regularly released factual business info, advertisements of products, dividend notices
1. Not available for underwriters
2. Rule 169: non-reporting issuers. Only:
2. Regularly released factual business info
2. Rule 163: WKSIs (defined Rule 405).
3. Free-writing prospectus
3. Must contain legend, advise buyer to read carefully, web address of disclosure documents
2. Rule 135: notice of proposed offerings
4. Short, factual notices of a proposed offering
4. Must have 135(a)(1) disclaimer notice; "this is not an offer to sell"
4. Limited to info in 135(a)(2): name, type of security, timing, etc.
2. Rule 134: "communications not deemed a prospectus." ("tombstone" ads; limited notices/circulars) (§ 2(a)(10))
5. can only contain info of:
1. Identity of issuer
1. Title of security, amount to be offered
1. General type of business of issuer
1. Price of security
1. Final maturity and interest rate, if any
1. Yield range
1. Intended use of proceeds
1. Sender info
1. Type of underwriting
1. Underwriters
1. Schedule for offering
1. Etc. (see rule 134(a))
5. Statement saying registration not effective
2. § 5(d): emerging growth companies
6. Not technically a safe harbor but functions similarly
6. Issuer with annual gross revenues less than $1B
6. Less than 5 years since IPO, if any
6. Only to institutional and accredited investors
7. § 5 Registration timing / gun-jumping rules
1. Pre-filing period
0. No offers, no prospectus § 5(c)
0. no sales § 5(a)
1. Sales = offer + acceptance
1. § 5(b)(1) Waiting period: registration submitted, waiting for SEC approval
1. Prospectuses allowed:
0. § 10(b) prospectus
0. Preliminary prospectus (Rule 430)
0. Free-Writing Prospectus (Rule 164/433)
1. No sales § 5(a)
1. Post-effective period
2. Registration becomes effective within 20 days, or at another date at issuer's request
2. Sales allowed § 5(a)
2. Final prospectus, now including price info, must be included with all sales § 5(b)(1)-(2); § 10(a);
2. this can be
0. Rule 134 Tombstone ad
0. § 10(a) prospectus (not preliminary)
0. § 5(b)(1)/§ 2(a)(10) written confirmations
2. § 4: time limit of duty to deliver
1. § 4(3) no prior offering: 90 days
1. § 4(3)(B) seasoned offering: 40 days
1. Rule 174 exchange-listed: 25 days
1. Rule 174(b) reporting company: no delivery requirement
2. Rule 172: "access equals delivery"
0. § 5 Exemptions
8. § 4(a)(2) No Public Offering
0. SEC factors defining "public":
0. Number of offerees
0. Doran: not the number of ultimate purchasers
0. Relationship of offerees to each other and issuer
0. Number of units offered
0. Size of offering
0. Manner of offering
0. Purina: exemption is really all about determining whether investors are a class of people who need the protection of the Act. Exemption is for those who can fend for themselves. Employees of issuer were presumably "the public" and issuer had burden of showing they had access to the same information registration would provide
0. Purina: there is no quantity limit on private offerings
0. Doran: analysis turns on the knowledge of the offerees
8. Regulation D
1. 
	 
	Rule 504 (§ 3(b))
	Rule 505 (§ 3(b))
	Rule 506 (§ 4(2))

	Aggregate max offering price
	Less than $1M
	Less than $5M
	Unlimited

	Number of purchasers
Rule 501(e)
	Unlimited
	35 or fewer non-accredited
Unlimited accredited 
	35 or fewer non-accredited
Unlimited accredited
Sophistication requirement

	General solicitation
Rule 502(c)
	Allowed if sold entirely within a state that allows it
Must give out substantive disclosure document
	None
	None*
(JOBS Act directs SEC removal of prohibition; 506(c))

	Disclosure
502(b)(1)
	None required
(State may require)
	Required for non-accredited investors only
	Required for non-accredited investors only

	Resale restrictions
	Allowed if it complies with State law registration
	No resale without exemption
	No resale without exemption


1. Accredited investors include (Rule 501(a)):
1. Corps worth over $5M
1. Financial institutions
1. Directors / executives of issuer
1. Natural person with over $1M net worth excluding residence
1. Natural person with income over $200,000
1. Sophistication requires investor be able to evaluate merits and risks of security. Factors include
2. Wealth
2. Work experience
2. Education
2. Present investment status
2. Performance on "investment test" (do his bets pay off)
1. General solicitations are anything that are not limited or restricted in some way
3. Is there a preexisting relationship between issuer and offeree?
0. Mineral: Of a kind allowing issuer to be aware of financial circumstances / sophistication?
3. Kenman: prospectuses sent out to a huge category of people (doctors in CA, e.g.) is a general solicitation.
1. Disclosures (Rule 502(b)(1))
4. Reporting companies
0. Most recent annual report and proxy statement; Rule 502(b)(2)(ii)
0. Form 10-K
4. Non-reporting companies
1. Non-financial info (same info as Form 1-A) (Rule 502(b)(2)(i)(A))
1. Financial info - depends on size of offering
1. Up to $2M: Article 8 of Reg S-X (502(b)(2)(i)(B)(1))
1. Up to $7.5M: Financial statement from Form S-1 (502(b)(2)(i)(B)(2))
1. Over $7.5M: financial info from public offering registration statement (502(b)(2)(i)(B)(3))
1. Resale restrictions
5. No resales without registration
5. Any of the § 5 exemptions apply, however
5. Issuers must take reasonable care to ensure buyers are not underwriters (502(d))
1. Integration
6. Multiple offerings are integrated (aggregated) to avoid issuers getting around the Reg D offering limits. Factors:
0. Single plan of financing?
0. Same class of securities?
0. Sales at or about the same time?
0. Same type of consideration?
0. Sales made for same general purpose?
6. 6 month time difference: rebuttable presumption deals are not integrated
6. 12 month time difference: deals are definitely not integrated
1. Must file Form D within 15 days of offering
8. § 3 exemptions
2. § 3(a)(11) intrastate offerings
0. Only local financing that may practicably be consummated entirely within a state
0. Entire issue of securities made be offered only in-state
0. Exemption does not cover sale from issuer to underwriter/dealer (this must be intrastate too)
0. Issuer
2. Must perform substantial activities within the state
2. Must intend to use proceeds from the sale within the state
0. Issuer and buyer must reside in-state
0. Shares must come to rest in state
4. Lots of out-of-state resales is evidence of interstate offering
0. Exempts security itself, not the transaction
0. Construed as narrowly as possible by SEC and courts
0. Rule 147: subset of § 3(a)(11); provides clear elements to meet
3. 147(c) Issuer must be resident and doing business within state
0. Over 80% of asset and revenues in state, and proceeds used in state
0. Principal office in state
3. 147(d) Offerees and purchasers must be residents of state
1. Or corporate principal place of business (not incorporation)
3. 147(e),(f) Resales within 9 months are restricted
2. Can only be in-state
2. Must contain legend
2. Issuer must stop any out-of-state transfer if possible
3. 147(b)(2) all sales within 6 months are integrated
2. (b)(1) offerings under $5M (See Regulation D)
2. (b)(2) offerings under $50M (See Regulation D)
8. JOBS Act crowdfunding
3. May raise up to $1M per year
3. Annual cap for investors, based on net worth, ranging from $2K to $100K
3. Must be done through broker or compliant funding portal
3. Certain disclosures
3. Securities must be restricted
8. § 4(a)(1) secondary market - not involving issuer, underwriter, or dealer
4. Underwriter, what is?
0. § 2(a)(11) One of:
0. Purchases from an issuer with a view to, or offer or sells for an issuer in connection with, the distribution of any security (Gilligan)
0. i.e., not someone who purchases with investment intent
0. Participates or has a direct or indirect participation in any such undertaking (Chinese)
0. Participates or has a participation in the direct or indirect underwriting of any such undertaking
0. Purchases from a control person also count.
0. Time to hold securities
2. 0-2 years: not considered investment intent
2. 2-3 years: presume investment intent
2. 3+ years: total freedom to resell
0. Gilligan, Will: an intention to retain shares only if issuer continued to be profitable means that the investor purchased with a view to distribution
0. An investor may resell quicker than normal if he has genuinely changed circumstances
0. Chinese Consolidated: selling securities from issuer, even without issuer's knowledge, will be considered acting as an underwriter; this is participating in a transaction of distribution
4. Rule 144: SEC exemptions to underwriter status
	 
	<6 months
	6 months - 1 year
	>1 year

	Non-affiliate
reporting issuer
	No resales
	Resales allowed
Must supply 144(c) info
	No restriction on resales

	Non-affiliate
non-reporting issuer
	No resales
	No resales
	No restrictions on resales

	Affiliate
reporting issuer
	No resales of restricted securities
Unrestricted securities must comply with 144
	All resales must comply with 144
	All resales must comply with 144

	Affiliate
non-reporting issuer
	No resales of restricted securities
Unrestricted securities must comply with 144
	No resales of restricted securities
Unrestricted securities must comply with 144
	All resales must comply with 144


0. Affiliate status
9. 144(a)(1) One who controls or is controlled by the issuer
9. Additional restrictions:
1. 144(e) quantity limitations. In 3 months, whichever is greater:
0. 1% of outstanding shares
0. Average weekly reported trading volume of same class 4 weeks before filing
0. For debt securities, 10% of principal
1. 144(f) manner of sale. Must be one of:
1. Unsolicited broker transaction (§ 4(4))
0. Brokers may not solicit orders
0. Broker may do no more than execute the order as agent for seller
0. May receive no more than normal commission
1. Directly with "market maker"
1. Perpetual buyer/sellers
1. A riskless principal transaction
1. 144(h) must file notice of proposed sale
0. Restricted securities
10. Acquired
0. Directly or indirectly from the issuer or affiliate
0. In a transaction
1. Not involving any public offering or
1. A rule 505 or 506 offering
10. Purchaser will then receive unrestricted securities
0. 144(c) Disclosure Info
11. Current public information with respect to the issuer (Rule 15c2-11)
0. Name of issuer
0. Title/class of security
0. Nature of issuer business
0. Directors / officers
0. Balance sheet
0. 2 years financial info
11. Automatically met if issuer has been a reporting company over 90 days
0. Rule 144A: private resales of securities to institutions
12. Exempted sellers
0. 144A(b): offers and sales by a person other than an issuer or dealer
0. 144A(c): securities dealers
0. Not issuers
12. 144A(d) buyers must be Qualified Institutional Buyer
1. Entity that invests over $100M
1. Banks: over $25M in assets
12. General solicitation allowed, but buyers must be QIB
12. Must notify purchasers of the exemption
12. Securities cannot be same class as anything on an exchange
12. Disclosure of basic business info
5. Except when issuer is a reporting company
5. Offerees have right to request further info, well into resale market
12. Securities are restricted
6. Only resales if registered under § 5 or exempt (including sale to another QIB)
0. Control Persons
13. Additional restrictions
0. Must register sales with SEC
0. Anyone helping a control person sell is an underwriter
13. Still exempt if selling to a person who can fend for himself (offering is not "public")
0. Civil Liability
14. § 11 misstatements in registration statement
0. Elements
0. Misstatement
0. In registration statement
0. Of a material fact
0. Standing
1. Plaintiffs must have acquired security
1. Security must be traceable back to public offering relevant to registration statement
1. Krim v. pcOrder: statistical evidence showing "high probability" stock was traceable back to public offering is insufficient. A pool of shares that contains shares of the same company from a different offering provides no § 11 standing (contamination).
0. § 11(a) Defendants
2. All who signed registration statement
2. Director or partners of issuer
2. Those about to become director or partner
2. Accountant, engineer, appraiser who certifies the statement (not lawyers)
2. Underwriters
2. Control persons § 15
5. Unless no knowledge and no reason to know
5. Rule 405 "Control" means power to direct management and policies, including owning voting shares
2. All are jointly/severally liable
0. Statute of limitations
3. § 13
0. One year after discovery of misstatement
0. No more than 3 years
0. Defenses
4. § 11(a) Plaintiff had actual knowledge of misstatement
4. § 11(a) Plaintiff must show reliance if sale is more than 1 year after earnings released
4. § 11(b)(1) resign from position and notify SEC of conduct
4. § 11(b)(3) defendant exercised due diligence over truthfulness of registration statement (not available for issuers)
3. Standard of due diligence:
	 
	Non-Expertised
	Expertised

	Expert
	No liability (§ 11(a)(4))
	Reasonable investigation, reasonable ground to believe, and did believe of truth (§ 11(b)(3)(B))

	Non-Expert
	Reasonable investigation, reasonable grounds to believe, and did believe of truth (§ 11(b)(3)(A))
	Reasonable ground to believe and did believe of truth (§ 11(b)(3)(C))


0. Expert is an expert in general
0. Expertise means person had knowledge/skill in the info that was misstated
0. Reasonableness means a prudent man in the management of his own property § 11(c)
0. Damages § 11(e)
18. Difference between what P paid and one of:
0. Value at time of suit filing
0. Beecher: realistic value may be something other than market price. 
0. Actual sale amount if sold before suit
0. Actual sale amount if sold after suit, before judgment (only if this difference is less than the difference of value at time of suit filing)
18. Eichenholtz: indemnification of underwriters by issuers runs counter to policies of securities law
0. § 12(a)(1) gun-jumping rules
19. Private cause of action for violating § 5 rules. Strict liability
19. Standing
1. Purchaser
19. Defendants are anyone who offers or sells the security to the purchaser
2. Pinter: Also those who successfully solicit purchases motivated at least in part by desire to serve own financial interests or those of security owner (but rescission not available against these). Being a "substantial factor" in sale is not enough.
19. Damages:
3. Rescission
3. Damages, if already re-sold: difference between purchase and sale price
19. § 13 statute of limitations applies (1yr/3yr)
0. § 12(a)(2) fraud / misstatement in prospectus
20. Elements
0. Material misstatement or omission
0. Would a reasonable investor consider it important
0. Contained in a prospectus or related oral communication
1. Gustafson: definition of "prospectus" for this section:
0. Written documents of wide dissemination
0. Used to attract purchasers
0. In a public offering of securities
0. Does not mean "any written communication"
0. Does not encompass private sale agreements
0. Use of instrumentality of interstate commerce
0. No causation or reliance or scienter required
20. Feiner: liability extends to aftermarket trading of a public offered security, so long as that trading occurs by means of a prospectus
20. Defendants those who offer or sell by means of prospectus to the plaintiff
2. Also those who meet Pinter solicitation standard
2. In a firm commitment offering, issuers are sellers for purposes of initial distribution (Rule 159A)
20. Statute of limitations
3. § 13
0. One year after discovery of misstatement
0. No more than 3 years
20. Defenses
4. P knew about untruth in prospectus ahead of time
4. D did not know of untruth and could not have known exercising reasonable care
4. § 12(b) absence of loss causation; D can show a loss by P was caused by something else
2. Miller: court can look to change in market price to see that misrepresentation caused fall in price
20. § 13 statute of limitations applies
20. Remedy
6. Rescission if still held
6. Damages if already sold
0. Common law fraud still available
0. 1934 Exchange Act
22. Public Companies
0. Triggering thresholds
0. 
	Section
	Trigger
	Requirements
	Termination

	§ 12(a)
§ 12(b)
	Exchange listing
	. Periodic filings
. Proxy rules + annual report
. Tender offer rules
. Insider stock transactions § 16
	Delisting and one of:
. <300 shareholders
. <500 shareholders and <$10M assets for 3 years

	§ 12(g)
	>500 shareholders and >$10M in assets
	. Periodic filings
. Proxy rules + annual report
. Tender offer rules
. Inside stock transactions § 16
	Either
· <300 shareholders
· <500 shareholders and <$10M in assets for 3 years

	§ 15(d)
	Registered public offering (under 1933 Act)
	. Periodic filings
	Both
· <300 holders
· No earlier than next fiscal year after offering


22. Disclosure Requirements
1. Mandatory periodic disclosures
1. SEC-determined
· 8-K material developments, extraordinary events
· 10-Q quarterly report
· 10-K annual report
· Business, properties, risk factors, legal proceedings
· MD&A
· Executives, compensation
· Security ownership of owners / management
· Insider transactions
22. 10b-5 Liability
2. Statute
It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,
0. To employ any device, scheme, or artifice to defraud,
0. To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading, or
0. To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security.
0. Provides a private cause of action, inferred by courts
0. Applies to all securities, regardless of restriction or registration or exchange listing
0. Applies to secondary market transactions too
0. Standing
29. P must have actually bought or sold the security (Blue Chip Stamps)
29. SEC may itself sue
0. Defendants
30. Any person with fraudulent activity "in connection with" purchase/sale
30. Does not have to personally be buyer or seller
0. Materiality
31. Objective test
0. Statement or omission that reasonable investor would have considered significant in making investment decisions (Litwin)
31. Types of information
1. Historical facts
1. Contingent Corporate Events
1. Total mix / truth on the market
1. Forward looking information
3. Future forecasts, projections, estimates, expectations § 21E(i)
3. Rendered immaterial if accompanied by adequate, meaningful cautionary language § 21E(c)(1)(A)(i)
31. Efficient Market theory
2. Current market price incorporates all public available info
2. Cammer factors
1. Average weekly trading volume
1. Company's market cap
1. Company's eligibility to file Form S-3
1. Number of analysts following/reporting on security
1. Presence of market makers dealing in security
1. Cause/effect relationship between unexpected news and price changes
2. Ganino: misrepresentation is immaterial if info is already known to market, because then it can't "defraud" the market. D may defend by showing market/public "already knew" about the misrepresentation.
31. Qualitative factors are important and can render a quantitatively small misstatement material
3. Masks earnings trends
3. Hide expectation failures
3. Transforms loss to profit
3. Concerning a key business area to profits
3. Concerning regulatory compliance
3. Concerning ability to meet contractual duties
0. Reliance
32. Alleged misrepresentation caused P to enter into transaction.
32. Easiest way is to show P was aware of statement and made a transaction based on it, especially face-to-face transactions (Halliburton II)
32. Fraud on the Market theory: Invoke rebuttal presumption of reliance by demonstrating (Halliburton II)
2. Alleged misrepresentations were publicly known
2. They were material
2. Stock traded in an efficient market for that security (e.g., IBM shares; IBM bonds, etc.)
2. P traded in time between misrepresentation and truth were revealed
32. D can rebut presumption by showing
3. P did not rely on integrity of the market
3. Market is inefficient
3. Particular misrepresentation did not affect stock's market price
32. 
	Reliance
	Face-to-Face
	Open Market

	Omission with duty to disclose
	No reliance requirement (Affiliated Ute)
	No reliance requirement (Affiliated Ute)

	Affirmative misrepresentation
	Investor must show individual reliance
	Investor may be able invoke presumption of reliance (Halliburton II)


32. In a class action, each plaintiff must prove reliance individually (Halliburton II)
0. Scienter
33. Hochfelder: this is a mental state embracing intent to deceive, manipulate, or defraud. Mere negligence is not enough.
33. PSLRA requires complaint state facts giving rise to strong inference of scienter
1. Tellabs: Accept all factual allegations as true. Facts must give rise to strong inference of scienter. The inference must be reasonably cogent and at least as compelling as any opposing inference.
0. Loss causation § 21D(b)(4)
34. Act or omission caused the loss
34. Suez Equity: the subject of the statement must be the cause of the actual loss
34. In a fraud-on-market case, Ps must show more than price was inflated on date of purchase
0. Damages
35. § 28(a): can never be more than actual damages
35. Out-of-pocket damages: difference between price paid and actual value at time of transaction [most common]
35. Rescission: granted when transaction would not have ever taken place but for the fraud
35. Disgorgement: if D made further subsequent gains based on the fraud
35. PSLRA § 21D(f): proportionate liability used, based on percentage of responsibility
0. Control person liability § 20(a)
36. Liable if
0. Directly or indirectly
0. Controlled any 10b defendant
36. Jointly and severally with controlled person
36. Except if control person
2. Acted in good faith
2. And did not directly/indirectly induce the act
0. Securities regulations
37. Policy rationales
0. Informational asymmetries between issuer / buyers
0. Impractical for individual investors to negotiate for info
0. Protect economy and market integrity
