
Secured Transactions in Real Property

The Basics
1) OVERVIEW
a) Mortgage
i) Definition of a Mortgage  (1) A transfer of an interest in property made only as a security for an act or a loan (2) a mortgage is a K where property is hypothecated (pledged) for the performance of an act w/o a change of possession

(1) NOTE  Teacher said this definition is not that important but just to know in general what it is

ii) Rule  DOT’s and mortgages are practically identical in CA

iii) Parties 
(1) Mortgagee  The party lending the $$ (bank, etc.)

(2) Mortgagor  The borrower

b) Deed of Trust (DOT) 

i) Security Instrument: 

(1) Definition  A DOT is a security instrument used as collateral for a debt

(a) Note 1 If the buyer/trustor defaults the DOT is enforced as security. CA’s primary security instrument is a DOT rather than a mortgage.

(b) Note 2  A security instrument is only good if it has something to secure.  If not then the trust deed will be invalid. There has to be an underlying debt obligation

(2) Essentials of a DOT
(a) Borrower agrees to grant a security interest in the real estate

(b) Borrower makes promises to take care of the property (including taxes and insurance).

(c) The lender has the remedy to force sale to pay the debt.  The words “with Power of Sale” must be included in the deed of trust.  

(i) ***The deed of trust must be signed by the borrower and notarized because (1) notarization is conclusive proof of authentication and (2) everything that is recorded must be notarized

ii) Comparing the DOT & Mortgage
(1) Similarities
(a) Both are security for the payment of debt

(b) Both go away once the trustor/borrower/mortgagor pays off the debt

(2) Differences
(a) DOT has 3 parties: 

(i) Trustor – borrower

(ii) Trustee – a neutral third party – a clerical position w/ no power

(iii) Beneficiary – Lender

(b) Mortgage has 2 parties

(i) Mortgagor – borrower

(ii) Mortgagee – Lender

(3) Depends on whether you are in a LIEN state or a TITLE state
(a) Lien state = DOT

(i) CA is a lien state

(ii) When the ban records a DOT the trustor becomes subject to a lien

(b) Title state = Mortgage

(i) The lender has legal title subject to the mortgagor doing what he promised to do (pay).  

1. Example  Bank lends $ to A to buy a certain piece of property but holds (not physical possession but a recorded interest) the real property as a security (as repayment in case of default).

c) Promissory Note
i) Debt Instrument
(1) Definition  K by which the promisor/trustor/borrower promises repay the promisee/lender/beneficiary

(2) Note Signed by the borrower. If you represent the borrower then you will only allow your client to sign ONE promissory note (because promissory notes can be sold real fast).  The promissory note sets forth in detail the payment obligation

(3) Hypo  B of A agrees to loan the 80% 400K of a 500K loan to X but does not require X to sign a security instrument (DOT). Rather, the bank only has X just sign a promissory note for 30 years (360 months).  Under the promissory note, X promises to make payments each month for 30 years.  However, 3 years in, X loses his job & stop paying.  The bank comes to you & asks what are their rights?

(a) The bank has an unsecured loan.  That means the bank can go after any of the assets of X by filing a lawsuit for breach of K.  However, the downside to this is that even if B of A gets a judgment, it can take 2 to 5 years cost 100’s of thousands of $, the person may not have sufficient assets to cover the judgment & the bank may be behind other secured lenders

(i) Note  Having an unsecured loan can be beneficial if the value of the property falls below the value of the loan

(b) If there had been a DOT then, it would have been a secured loan & the bank could sell the security to recover the loss

d) Types of Notice
i) Actual Notice  When you actually know something 

(1) Example:  X sees A in the loan office of the bank, sees A sign the DOT.  If X later loans A $$ he will be said to have actual notice that is debt is junior to that of the bank

ii) Constructive Notice  If something is properly recorded it gives notice to the world (If something is recorded properly, it is as if you knew (even if you don’t have actual knowledge) b/c a title search would turn up the info

iii) Inquiry Notice  If you drove by the property you should have seen it

2) SENIOR & JUNIOR LIENS
a) General R: 1st in time = 1st in right.  Generally, whoever records first generally takes the senior lien & has the senior claim.

b) Senior Lien
i) Definition  Lien which was recorded prior to a junior lien or a lien which has been given subordination.  

ii) Note  The senior lien has the better chance of getting paid, & the junior lien gets paid only to the extent that funds are available

c) Junior Lien
i) Definition  A lien which does not have priority as against a senior lien.

3) FORECLOSURE
a) Definition  (1) If the trustor defaults, the beneficiary may enforce its security agreement by foreclosing on the secured property. (2) In some instances the lenders only remedy upon default is to foreclose

b) 2 Types of Foreclosure
i) Judicial Foreclosure (JF): CL Foreclosure  In CA only done in 3 to 5% of all cases

(1) Point  If borrower defaults, the lender can take the security agreement to CRT & adjudicate the matter.  If the lender wins, then the CRT orders the sale of the security to relieve the lender of the debt owed & make the lender whole.

(2) Downside  lawsuit brought in Superior CRT can take 2-5 years & cost big $$

ii) Non-Judicial Foreclosure (NJF) – Power of sale foreclosure – Trustee’s sale

(1) Point  B/c borrower signed a “power of sale” clause in his DOT (security agreement) the lender does not have to do a JF.  Rather, the bank can sell the security w/o going to CRT

(2) Note  However, CC 2924 limits the rights of beneficiaries & trustees & makes them dot I’s & cross t’s if they are going to do a NJF

(3) Comparing JF & NJF – Pros & Cons
	· 
	· JF
	· NJF

	· Timing
	· 2 to 5 years (-)
	· 111 at least (+)

	· Costs
	· 50 to 300K (-)
	· 2 to 3K (+)

	· Deficiency?
	· Can get a deficiency judgment (+)
	· Can’t get a deficiency judgment (-)

	· Redemption?
	· Defaulting borrower has a right of redemption (-)
	· Defaulting borrower has no right of redemption (+)


iii) Federal Rules  If you borrow $$ from a federal lender then there may be an issue of preemption & the CA deficiency protection my have to give way to federal law

4) DEFICIENCY JUDGMENT
a) Deficiency Definition  The difference between the amount the lender receives from the borrower or foreclosure & the amount the lender is owed

b) Deficiency Judgment Defined The law allowing a creditor to reduce its deficiency to judgment against a debtor

5) THE BIG 3 STATUTES
a) CCP 580(b)  A lender cannot get a deficiency judgment against a borrower where it is (1) a purchase $$ loan for a (2) owner occupied (3) residential 1-4 

i) Note  Refinancing will void the 580(b) protection

ii) Purchase money loan defined  Lender who provides $ to a borrower & the borrower uses the $ to purchase the property

(1)  Test  Was the loan that the lender is now seeking to foreclose on used to buy the property the borrower lives in?

iii) Purchase money lender  lender who provides $ to a borrower & the borrower uses the $ to purchase the property

b) CCP 580(d)  If the lender, after the borrower defaults, chooses to foreclose by NJF – power of sale – the lender cannot then sue the borrower for a deficiency judgment

c) CCP 726  (The one action rule) If a lender takes a security, the lender must foreclose the security 1st before going after the promissory not. 

PRIORITIES
1) WHAT ATTACHES TO PROPERTY?

a) CCP 2898  Special priority for purchase money lenders
i) A purchase money loan – mortgage or DOT – given for the price of real property, at the time of conveyance, has priority over all other liens created against the purchaser, subject to the operation of the recording laws
(1) Example  A has several judgments liens entered against him.  At the moment A comes into ownership of real property all the judgments attach at the same moment.  CCP 2898 gives a special priority to purchase money lenders over the other judgment liens, subject to the recording laws
b) Triple A Management (Supp 248)  What is recorded in the chain of title gives CN to the world that people have to come to that person to get that person or his assignee to change his rights
i) F: The assignor of a DOT, which had been unilaterally subordinated by assignee to a subsequent DOT sought a declaration that its lien was superior to the subsequent DOT
ii) R: Absent conflicting knowledge, a good faith encumbrancer for value may rely on the recorded chain of title to determine senior rights
(1) If the encumbrancer searches the record through an escrow, it doesn’t diminish his right to rely on the record title.  The record title governs
iii) H: B/c the 1st DOT was recorded, the trustee of the subsequent DOT was not entitled, as a good faith encumbrancer for value, to rely on subordination
c) Shelling v. Thomas (CB 317)  Recording act priority: 1st to record has priority, however that priority can be assigned
i) R: CC 1217  An unrecorded instrument is valid as between the parties to the agreement who have notice of it
(1) Example: Loan between A (the beneficiary) & B (the trustor).  The loan, even if unrecorded is certainly effective as between A & B, but it is also effective against anyone else who has actual knowledge of the loan between A & B.
ii) R: CC 1214  First in time rule: Every conveyance of real property is void as agaist any subsequent mortgagee of the same property in GF & for a valuable consideration whose conveyance is first duly recorded
(1) Point  A subsequent BFP wins over a prior grantee who fails to record.  If you don’t record then you don’t have priority
(2) Example: If A lends to B (in the form of a DOT that is recorded). Now B owns the property subject to paying off the DOT held as security by A.  If B now goes to C & looks get loan $$ from C claiming that C’s DOT will be the 1st loan on the property, no matter what, C’s DOT will be junior to A’s DOT b/c A’s DOT was recorded 1st  
d) Far West Savings v. McLaughlin (CB 320)  Proper recordation in imperative: A wild deed does not give priority even if it was recorded 1st 
i) R: A wild deed does not give priority b/c a wild deed cannot be found by conducting a search of the grantor grantee index.  Thus, a BFP is not put on CN
ii) Note  When a DOT is given before the grantor actually acquires title, the DOT must be re-recorded when the grantee actually gets title
e) Recording Acts
i) 3 Types of Notice (Not going to be on test but good general knowledge)
(1) Notice  Subsequent BFP prevails over a prior grantee who fails to record. Subsequent BFP win if he had no actual or CN of the other claim at the time of the purchase.  Note that even if the BFP does not record he still wins
(2) Race  1st to record wins no matter what
(3) Race – Notice  Only a subsequent BFP purchases (1) w/o notice of the prior claim & who (2) records 1st before the prior grantee = wins
ii) R: Recordation protects the grantee from prior unrecorded claims + as wells eliminates the possibility of a subsequent BFP – Point: Recording shut anyone else out
iii) KNOW FOR TEST: CA is a race-notice JX
f) DMC v. Downey (Supp 262)  A purchase money lender can “super jump” in front of other liens
i) F: The junior lienor filed a complaint for declaratory relief & JF for declaration that its 2nd DOT attached to the property reacquired by the original owner U that its DOT was superior to the owner’s new purchase money DOT.
ii) R: CC 2898  New lender gets to super jump into first position in front of everyone b/c it is a purchase money loan
iii) H: The junior lienor’s DOT remained junior to the owner’s new purchase money DOT
(1) Another holding: (Don’t worry too much about this) When the original owners repurchases the property after the trustee sale, it revives the junior DOT that you had against them, that junior DOT remains 2nd to the purchase money DOT that essentially replaces the original senior lien
(a) Example Guy owned the property.  There is a 1st & a 2nd.  Foreclosure.  Guy loses the property.  Guy gets a new loan & buys the property back.  The CRT allowed the junior DOT to reattach to the property b/c same borrower, the DOT had never been paid & allowed under 2898 for the new lender to be placed in the 1st position
g) Unrecorded Liens: Priority?
i) 2897  Other things being equal, different liens upon the same property have priority according to the time of their creation
(1) This is likely to occur between private parties if at all.  Very rare.  Remember that unrecorded liens are enforceable as between the lender & the borrower or any other party that has notice.  
h) Intro to Foreclosure
i) Sample Exam question  The foreclosure of a junior lien has ____ effect on a senior lien
(1) Answer  NO.  
(2) R: A senior lien is not affected when a junior lien forecloses
ii) Sold-out junior lien
(1) R: If the senior lien forecloses, the security is wiped out. Now the junior lien can sue the borrower directly on the note for breach of K b/c there is no security left
(a) Note  726: The 1 COA R does not prevent this b/c there is no more security & it is not the junior’s fault that he can’t go against the security.  In this scenario the junior lien (the 2nd) did not ever have a chance to bring an action against the security, so the CRT does not want to penalize them for doing nothing wrong
(b) IRS as a Junior  IRS liens if junior to a lien that is foreclosing = the IRS lien is foreclosed.  However IRS has 120 days to pay off the 1st & take back the property
i) Foreclosure: Effects on Leases
i) R: If a T leases property that is encumbered by a DOT the lease will be extinguished when the DOT is foreclosed
j) Title Insurance
i) Basics
(1) Both the buyer & the lender generally take out title insurance policies on the property
(2) Definition  Title insurance policy contains an agreement by the insurer to indemnify the insured who is usually a FSA owner, a T, or a lender from loss that arises b/c of a condition that existed on the date the policy was issued
726 – 1 COA RULE
1) 726 IS REALLY 2 SEPARATE RULES
a) The Security 1st Rule  POINT: Prevents secured creditor from ignoring security and suing on underlying debt
i) R:  A secured creditor is required to proceed against the security 1st before going after other assets of the borrower. The lender cannot waive his security (DOT) & sue on the promissory note.
ii) This rule breaks down into 2 sub rules  A borrower confronted w/an action where a secured creditor is not pursing the security 1st, but suing on the underlying note has 2 options:
(1) The borrower can raise 726(a) as an Affirmative Defense (Shield)
(a) If secured creditor tries to bring a personal action (for $$) against the borrower, w/o 1st foreclosing on the security, the borrower can raise 726(a) as an affirmative defense & force the lender to exhaust the security 1st before the lender may obtain any $$ judgment against the debtor for deficiency
(b) If a creditor has more than one parcel of land or a combination of real & personal property securing a single debt, the debtor may compel the creditor to include all the security he has for the debt into a single JF action by raising 726(a)
(i) A beneficiary violates the security 1st aspect of the rule by foreclosing on some of the security but omitting part of the security but omitting part of the security from its one action
(c) HYPO  I Buy a House for 500K.  I put 100K down.  B of A loans me the other 400K. Earthquake + lose job.  The house falls to 300K in value & I can’t pay the payment.  But B of A knows that I have a bank account w/1M just sitting there. B of A wants to forget the house & go after me on the promissory note under breach of K.  What result?
(i) 726(a) to the rescue. I can force B of A to foreclose on the security 1st before B of A can go against my personal assets.
(ii) POINT  As between the creditor & the borrower, the risk is shifted to the creditor
(iii) NOTE  A borrowers obligation to pay his debt under 726(a) is conditional  The borrower is only obligated to pay (1) if the foreclosure sale results in a deficiency & (2) if a deficiency judgment is obtained.  If these criteria are not met, the borrower is not obligated to pay.
(iv) TEACHER  This gives the other side the chance to amend their complaint 
(2) The borrower can allow the action against debt then later raise 726(a) as a Sanction (Sword) when the creditor tries to bring an action against the security
(a) If a secured creditor does not bring an action against the security 1st, but rather sues on the debt alone (gets a $$ judgment against the borrower), the creditor makes an election of remedies  Thus, the creditor elects the single remedy of a personal action & creditor waives his right to later foreclose on the security (Both JF & NJF).
(b) Thus, if the borrower does nothing & lets the creditor get a personal judgment against the him, later when the creditor tries to bring an action against the security, the borrower can petition the CRT to sanction the creditor, & the creditor will lose his right to foreclose on the security.  
(c) If there is more than one security covering a single obligation, & the creditor omits to foreclose on some of the security, the omitted security falls under the sanction
(d) The sanction includes the loss of all liens on real property that were not included in the foreclosure proceedings
iii) Rationale  Prevent a secured creditor from ignoring the security & suing on the underlying note or debt
iv) Bank Setoff  Fact pattern: Bank has an account of the debtor, the bank then loans $$ to tbe borrower & takes a security interest in property.  The borrower defaults.  The bank then applies the proceeds of the account to the debt rather than foreclosing on the security. Point: This is not a violation f the 1 action rule b/c there was no CRT proceeding but it does violate the security 1st rule.
(1) Security Pacific National Bank v. Wozab (CB 48)Know for Final: If the setoff occurred inadvertently, & the amount setoff was returned immediately, the bank does not waive its security but may be liable for damages
(a) F: 1M in savings account at WF & a loan from WF.  Have an agreement that if the borrower defaults WF can take the borrowers assets as an setoff to apply to payment of the loan
(b) I: Whether the banks offset of Wozab’s account was an improper action under 726
(c) R: CC 22  An action is an ordinary proceeding in a CRT of justice by which one party prosecutes another party for the…enforcement of a right….
(d) H: The banks setoff was not a proceeding in a CRT of justice = not an action w/in CC 22 & thus, it is not covered by 726 (a) one action rule but was still liable under the security 1st portion of 726(a).  
(e) Main Points 
(i) When a secured creditor takes & applies assets of the borrower, held by the beneficiary by right of setoff to the payment of the debt, w/o first foreclosing on the security, there is not violation of the 1 action prong of 726(a) b/c no judicial proceedings have been initiated against the debtor (look for judicial action – CCP 22 before applying the one action portion of 726(a) to apply). 
(ii) However, the secured creditor’s setoff does violate of the security 1st portion of 726(a) b/c the beneficiary has taken & applied assets of the debtor w/o 1st exhausting the security
(f) Note  Wozab Letter: If the bank does a setoff inadvertently w/o 1st exhausting the security but promptly put the money back & sends a Wozab letter then the bank may be able to avoid 726 sanctions so long as the borrower is not harmed
(2) Sample final question  Fact patter: A day after the bank accidentally setoff $10K, it discovered it, sent an apology letter to the borrower, with a bouquet of flower, etc. Discuss whether the sanction should cause the whole security to be waived or not? (argue both sides to get full points, on the one hand & then on the other)
(a) Answer  On the one hand b/c it was inadvertent, they discovered it quickly, returned it, & sent an apology, it would be unfair for the CRT to impose the 726 sanction. The opposing argument might be that b/c what they did clearly violated the security 1st rule of 726 then the sanction should be imposed.  
b) The 1 Action Rule  POINT: Lender must foreclose the security first prior to taking any other judicial “action” for recovery of the debt (violated when the lender takes an “action” (see Wozab) w/o first foreclosing on the security.
i) R: There can be but 1 action for recovery of any debt or the enforcement of any right secured by a mortgage or DOT upon real property 
(1) Even a creditor who holds multiple securities for a single obligation (debt) is limited by this one action rule & must include all its security in one foreclosure action
(2) A beneficiary violates the one action aspect of the one action rule by omitting all of the security from its one action
(3) Not applicable to a trustee’s sale b/c not considered a CRT “action” under CC 22 however, it does subject the lender to 580(d) anti-deficiency legislation
ii) Rationale  (1) 726 was passed to protect a defaulting borrower from being subject to a multiplicity of actions being filed against him (2) consolidate actions (judicial efficiency)
iii) Walker v. Community Bank (CB 42)  Point: The creditor has to bring all the security in one suit to avoid violating the one action rule (This CASE will be on the exam)
(1) F: DEI borrowed 150K from the bank & gave a promissory not secured by assets (trucks & stuff) & an additional note for 40K secured by a piece of real property.  Default.  Bank foreclosed on the 150K note w/o mention of the real property. DEI then sold the property to walker.  Then the bank tried to foreclose on the real property
(2) H: This violates the 1 action rule b/c the bank was trying to go after the personal property U the real property in separate suits
(3) Treatise: If the beneficiary ignores the security & sues on the note & gets a judgment on the note then the beneficiary loses any advantage the security would have given it.  Now the lender is an unsecured lender
(4) Point: If the security is the only asset the borrower has the lender makes a mistake if he waives it.  Now unsecured but has to get in line to get at the assets
iv) Barbieri v. Ramelli (CB 31)  Point: A decline in the value of the security does not by itself permit an unpaid junior to ignore the security & proceed against the trustor directly
(1) Rationale  The risk of an economic downturn is on the lender not the borrower.  Even if the value of the security falls so low that the juniors interest is worthless, a CRT will not allow the junior to get around the deficiency protections of 720 & 580
(2) Hypo  Property. 1st of 400K & a second of 100K.  Now the property is only worth 300K. What can a junior do?
(a) Point 1: Junior can’t bring a suit directly against the personal assets debtor b/c the borrower will raise a 726 affirmative defense & force the lender to foreclose against the security.  The junior lender will be out of luck b/c of market conditions
(b) Point 2: However, if the senior lien forecloses & takes back the property for 300K the junior lienor will then become a sold out junior = the junior’s security is eliminated through no fault of his own by the senior foreclosure sale (as a matter of law) but his note still remains & under some circumstances he can sue on the note
v) Salter v. Ulrich (CB 41)  Point: A beneficiary who recovers a personal judgment & executes a judgment by an execution sale, w/o foreclosing the DOT waives a lien of the secured debt
THE DEED OF TRUST (DOT) The security agreement: If the borrower does not pay back the loan the creditor can foreclose on the security to recover its $$

1) TRUST DEED PROVISIONS

a) Promissory Note  Debt agreement: Based in K law, borrower agrees to pay the underlying debt
b) Power of Sale Provision  In case of defaults, the borrower agrees to put the property up to be sold w/o CRT supervision to satisfy the remaining debt
i) Unsuccessful Debtor LA  The lender is taking property w/o CRT proceedings (DPC) = taking.  The CA SC, & the US SC have both upheld the power of sale provisions as CONST.
ii) Eviction: Unlawful Detainer Action

(1) No Self-help in CA: Prohibited by statute
(2) CC 1162: Statute that defines the CA unlawful detainer action
(a) After action for ejectment, the current possessor has 5 day to respond
(b) CRT then has to set the CRT date w/60 days
(c) Total this process can take 4 to 5 months (it only allows limited discovery & is an exception to DPC takings clause)
c) CCP 580(a)  (CB 65) Deals w/fair value issues 
i) Fact Pattern  If there is a situation with a purchase money loan, then all of this is irrelevant.  This will only occur when there is a commercial loan (shopping center, large apartment building w/a scum bag owner).  Note that if there is a refinance then there is no problem b/c not a purchase $$ loan
ii) Approach  580(a) Problem: Fair value only kicks in if there is (1) a judicial foreclosure & (2) the lender is seeking a deficiency judgment
iii) What to know  “The CRT may render judgment but not more than the amount by which the entire amount of the indebtedness due at the time of sale exceeded the fair market value of the real property or the interest after the date of sale, exceed the difference between the amount of the judgment, exclusive of interest after the date of sale, exceed the difference between the amount for which the property was sold and the entire amount of the indebtedness secured by the DOT”
(1) Example  Default on a 1st DOT & B of A is foreclosing on the 600K loan.  The high bid at the sale is 500K.  
(a) CL a deficiency judgment (assuming a JF) would be 100K. (Don’t care about FMV)
(b) CA Deficiency Equation: The difference between the fair market value (as determined by the CRT w/appraisers) or the high bid (whichever is higher) & what is owed
(i) #’s you need to know: (1) High bid, (2) Amount owed, & (3) FMV
1. HYPO 1 Based on the same facts above, but the CRT determines that the FMV of the property is 520K.  What can the lender recover
a. The high bid was 500K, the amount owed is 600K, the CRT determined FMV is 520K.  That means the lender can recover the amount owed minus the FMV or 80K.
2. HYPO 2  Based on the same facts but the CRT finds the FMV to be 475K.  What result
a. The deficiency is 100K.  It is the higher of the 2 numbers that you have to use to subtract from the debt. If the judge let the lender get 125K b/c the bidder over bid, the lender would get a windfall
i. High bid: 500K; FMV: 475; amount owed 600K.  Always subtract the amount owed from the higher of the High bid or the FMV.  Here 600K minus 500K = 100K deficiency
ii. If the low bid falls below what the CRT determines the FMV to be, then the lender eats it 
3. FMV is only relevant in a JF.  If no JF then no need to have FMV determined
iv) 726(b)  A deficiency judgment is limited to the amount of the indebtedness exceeds the fair value of the real property as of the date of sale provided however that in no event shall the amount of the judgment exceed the difference between the amount for which the real property was sold & the entire amount of the indebtedness
v) Rationale  Trying to limit the exposure of the debtor
(1) R: Lender is stuck with the higher of the 2 numbers between high bid & fair value (As between the fair value determined by the CRT & the high bid, the lender is stuck with the higher numbers).
vi) Point  CCP 726(b) & 580(a) limit only deficiency judgment. Thus when no deficiency judgment is sought no fair value hearing need be held.
d) CCP 580(b) 
i) Handout: R  Deficiency judgments are prohibited after the foreclosure sale of real property that is secured by (1) a purchase money loan used to pay all or part of the purchase price of, and are secured by, (2) a dwelling of 4 units or less, (3) occupied at least in part by the purchaser
(1) In-class 2 prong test  No deficiency judgment if:
(a) Vendor or seller carry-back financing for any kind of property, if purchase money OR
(b) Purchase money on a residential 1 to 4 owner occupied
ii) Purchase money loan defined  either (1) credit extended to the buyer by the seller to finance the purchase of real property (2) funds lent to the buyer by a 3rd party 
iii) Purposes of 580(b)
(1) Prevent the overvaluation of land – prevent land sales that are unsound
(2) Prevent during aggravation of an economic downturn in times of economic depression
iv) Brown v. Jenson (CB 66)  H: Point: Okay to be a sold out junior unless 580(b) applies. If seller-carry back or a purchase money 1 -4, owner occupied, you can’t be a sold-out junior.  Look to the character of the loan at the time it is made to see if it is purchase money.
(1) F: π sold property to ∆’s who executed a note secured by a DOT & a 2nd in favor of π (carry back) – 1st DOT forecloses leaving the 2nd a sold-out junior
(2) Sold-out Junior Rule  You can sue directly on the note except where the note was a standard purchase money transaction
(a) Exception  Cases like Spangler where there was a subordination or a non-standard carry-back b/c of speculative value
(3) R: The purchase money character of a loan attaches at the time the loan is made
v) Exceptions to the Brown 
(1) Roseleaf Corp v. Chierighino (CB 70) Main H: Point: IF a transaction constitutes a “standard 580(b) transaction,” then 580(b) automatically applies to prohibit any deficiency judgment against the purchaser.  However, if the transaction is not a “standard transaction” then 580(b) does not apply
(a) H: 580(b) does not apply when the seller of property takes back notes secured by 2nd deeds of trust secured by other properties already owned by the buyer
(b) H: If a transactions appear to be w/in the scope of 580(b) but are deemed “non standard”, application of 580(b) depends on whether its purposes will be met by giving or refusing purchase protection to the purchaser
(i) Same holding put another way  580(b) applies to only “standard” purchase money transactions and variations on the standard transaction are covered only if they are found to advance the policy purposes of 580(b)
(2) Spangler v. Memel (CB 77)  
(a) F: Seller carries back, subordinates so she becomes a 2nd so buyer can get a construction loan.  Borrower defaults.  1st forecloses & Seller becomes a sold out junior.  Seller sues on the note.  Borrower defends that she is a seller carry back & is barred by 580(b)
(b) R: A seller who takes a back a subordinated junior deed of trust on property sold when the senior lien secured a construction rather than an acquisition lien is not engaging in a standard transaction b/c the contemplate use resulting from construction makes the present value of the security unreliable as an indicator of future security value
(c) Subordination defined  Lender who would be 1st agrees to be a 2nd for some consideration
(d) 2-part Inquiry

(i) Does the sale vary from the standard 580(b) transaction in some way?
1. If yes, go to 2 b/c it may not be covered by 580(b) and the lender may be able to sue on the note
2. If no, it is standard & 580(b) applies
(ii) Even if it does vary for the “standard,” will applying 580(b) further the purposes of the statute?
1. If yes, the lender is likely barred from suing on the note
2. If no, then the seller can likely sue on the note
(e) H: This is not what 580(b) intended.  The purposes of 580(b) are best served by permitting the seller to get a deficiency judgment in this case after the seller foreclosed. Overvaluation in this context is best prevented by imposing the risk of failure on the buyer rather than the seller. In the context of subordination for construction loans the present security value is not a good indicator of the future value because of the contemplated changes
(f) Point  If Spangler had not subordinated she would be blocked by 580(b) b/c it would be a “standard” seller-carry-back. Furthermore, it was the fact that this was not a purchase money loan (construction loan), there was a huge discrepancy in the amounts of the loans & she subordinated that mattered to the CRT.
(3) De Berard (CB 84)  H: Debtor may not validly waive 580(b) as part of a later work out agreement with the creditor
(a) R: A borrower attempting to waive 580(b) as part of a later work out arrangement with the creditor is invalid even though the waiver had not been given at the time of the making or giving of the loan it was invalid
(b) Basic Fact pattern  Guy signs a loan & defaults. Lender says they will give more $$ so he won’t be in default.  In return he agrees to waive his 580(b) right. The lender is giving more $ in consideration for loaning the guy more $.  The guy is waiving his 580(b) right in consideration from more $
e) SHORT SALES
i) Defined  When seller sells his property and the FMV is less than what is owed
ii) Basics  Borrower and bank can negotiate – basically try to split to difference to prevent foreclosure proceedings. Benefits both parties
ASSIGNMENT OF RENTS
  Additional form of security for the lender

1) APPROACH

a) If there is an A of R clause in the DOT fact pattern then use 2938
b) If there is no A of R clause in the DOT fact pattern then use 564
2) BACKGROUND

a) Almost every DOT says, that if the borrower is in default, that rent is assigned to beneficiary as security for the lenders loan
b) Point 1 Assignment of rents as additional security – this gives the lender a security interest in the rents so that the lender can take over rents in the event of default and BEFORE foreclosure (after foreclosure the lender usually owns the property and is thus entitled to get rents as the owner)
c) Point 2  W/o an assignment of rents provision a lender has no entitlement to rents from the property until the foreclosure sale has divested the trustor of title
3) CREATION OF AN ASSIGNMENT OF RENTS

a) How
i) 2938  Execution & delivery of the assignment of rents in the DOT is sufficient to create a security interest in the rents (if the form language is in the DOT the assignment is created)
b) Perfection  Record the document containing the assignment
i) Definition  Put the world on notice.  Generally do this through recordation
4) RECORDATION OF THE ASSIGMENT OF RENTS
a) Necessary to perfect

i) If there are 2 TD, X-TD recorded first & Y-TD recorded 2nd, both have an assignment of rents clause, but Y-TD records first then Y-TD will have priority over X-TD even though X-TD was created first
ii) Recording puts the world on CN of the assignment of rents
5) ENFORCEMENT

a) R:  A creditor is entitled to enforce the rent assignment on default by the debtor by taking any one of several enumerated enforcement steps.  After this the creditor is entitled to collect the rents
b) 2938(c)  4 ways to enforce an assignment of rents
i) Appointment of a receiver  (c)(1) The lender petitions the CRT to appoint the receiver to take over the property.  The CRT has discretion.  If a receiver is appointed, now the lender is not a “mortgagee in possession” = it is not liable
(1) Primary functions of a receiver
(a) Pay property taxes & insurance
(b) Maintain the property
(c) Account for the rents
(d) Pay any senior liens to avoid becoming a sold-out junior
(2) Lender wants to avoid becoming a mortgagee in possession
(a) The problem here is that if the lender becomes a mortgagee in possession then he has to manage the property with a fiduciary obligation to the debtor
ii) Obtaining possession of the rents

(1) Self-help  The lender goes onto the property & tells the Ts to pay rent to it not the borrower.  The problem w/this scenario is that the lender may be subject to liability for trespassing
iii) Written demand on the tenants to pay the lender

iv) Written demand on the borrower to pay the lender

6) NO CCP 726 PROBLEM B/C NOT CONSIDERED A JUDICIAL “ACTION”

a) R  Appointing a receiver, even though it is a court action, does not violate the one action rule (CCP 564(d) & Civ Code 2938(c))
7) CCP 564

a) When the DOT does not contain an assignment of rents clause the beneficiary may have a receiver appointed to protect the property as part of a JF action (564(b)(2))
i) NOTE  A receiver appointed under this provision may not be entitled to collect rents but be there solely to protect the property
b) The party requesting the appointment of the receiver in JF must show 2 things:
i) The property is in danger of being lost, removed, or materially injured (the borrower must be doing something malicious)
ii) A condition of the DOT has not been performed U the property is insufficient to satisfy the debt
c) 564(a)(9)  receiver may be appointed in all other cases where necessary to preserve the rights of any party – interpreted broader than (b)(2) = better shot to collect rents
d) NOTE  2938 is far favorable to other means to get a receiver. 564*** approach (have to do this if there is an assignment of rents) Have to simultaneously file a judicial foreclosure & CRT may not appoint a receiver
8) RENT SKIMMING  CC 890
a) Fact Pattern  The borrower collects rents but does not pay the loan.  One remedy that the lender has is to get a receiver appointed.  890 is another option
b) Defined  Using revenue from the rental of residential real property at any time during the first year after acquiring that property w/o first applying the revenue to the payments due on all mortgage & DOT encumbering the property (890(a))
i) Rent skimming w/respect to 5 or more parcels of residential real property acquired w/in a 2 year period
c) Remedies by Party
i) Seller carry-back  Can sue to get her $$.  Claim under 891 (actual damages, costs, punitive, etc – if he has done this more than once (up to 3x))
ii) B of A type lender  Any beneficiary may bring an action & recover actual damages & attorneys fees & costs + equitable relief (no punitive)
iii) Tenant  Action for actual damages, & moving expenses if the property is forecloses, attorney fees, & punitive damage 3x the amount
d) Borrower’s Defense to Rent Skimming Charges
i) The rent was not paid b/c he had to pay unforeseen & necessary medical expenses of his spouse, parents or children
ii) The borrower had to correct habitability or code violations on the property
LENDER’S ACTIONS FOR WASTE, FRAUD, & NEGLIGENCE
1) Cornelison v. Kornbluth (CB 229)  If a lender full credit bids at a foreclosure sale then they cannot bring a COA for waste.  Lesson of this case is that if you are a lender don’t full credit bid. A lender can only get the amount of the debt & nothing more
a) KNOW THIS

i) R: A lender may bring an action for waste after foreclosing under limited circumstances: (π has to prove both)

(1) If the borrower commits BF waste &
(2) The lender does not acquire the property through a full credit bid

ii) Note  The lenders damages are limited to the difference between what he bid & what he was owed
iii) Definition of a full credit bid  When lender, at a foreclosure sale, bids the full amount of what they were owed (anything less than the full amount is a “partial credit bid”
iv) When is a claim for waste Actionable?
(1) Not actionable unless:
(a) It diminishes value & jeopardizes security &
(b) It was done in Bad Faith
b) F: π suing the successor owner (carried the loan back).  C did a NJF & full credit bid & got a trustee’s deed = they are now the owner
c) Waste  Covenant that runs w/the land.  A waste COA penalizes the trustor for destroying the property in BF (tortious action)
i) Bad Faith Waste  Caused by reckless, intentional, or malicious injury to the property, and the damages are measured by the diminution of value to the property caused by the waste to the extent that the remaining value is less than the unpaid balance of the debt
(1) BF is an exception to 580(b) / (d) & 726 protections = the lender can get damages

ii) Waste generally  waste solely or primarily as a result of economic pressures of a market depression (don’t keep up the land b/c you can’t afford to – either have to pay the mortgage or keep up the land)
(1) 580(b) / (d), & 726 are meant to protect this kind or waste
d) I1  Do 580(b) & (d) apply to the transferee, even when there was no privity of K between the beneficiary & the subsequent buyers?
i) Yes. Subsequent buyers are still protected by 580(b) & (d) protections
e) I2  Can π sue the subsequent buyer for waste as an exception to 580(b) & (d)?
i) In this case No.
f) R: Measuring Waste  difference between the bid (what the lender thinks the property is worth) & the amount of indebtedness.
g) A: Here the amount of waste is zero because of the full credit bid
h) H: There was a full credit bid = no deficiency.  The lender should have known the condition of the property (assume they knew) & the lender still bid full credit.  So lender must have felt the property w/the damage was still worth the 500K = the lender is not damaged
2) CC 2929 (CB 230)
a) R: Any person who has an interest in real property that is subject to a DOT has a duty not to do any act that will substantially impair the lienor’s security, or that would constitute waste
b) Points 
i) Statutory Duty The duty is imposed by law independent of the covenants in the DOT & it applies to any person in possession of the property, including the trustor, any of his successors or a vendee in possession (it would also likely apply to a T in possession).  Furthermore, 2929 is not limited to BF
ii) K Duty  DOT, a possessor land can contractually commit waste by violating the terms of DOT.  Almost all DOTs will have boiler plate language about waste
3) ALLIANCE . H: If the lender relies on fraudulent information when making a full credit bid then the lender will not be barred from maintaining a fraud action against third party non-borrowers.  Lender may recover in damages the difference between the bid & the property value, & if there was a fiduciary relationship, what the π reasonably expected the value would be
a) Does not allow a fraud or negligence action against the borrower  Lender has to focus on making itself whole – focus on the tortious actions toward the security
b) I:  Can a lender recover for fraud after a full credit bid?
c) Dicta  Action for fraud against the borrower is separate from an action on the promissory note, but the CRT did not rule on it (no remedy it could fashion).
d) H: Lenders lawsuit against its fiduciary or agents for fraudulent inducement is separate from a suit for impairment of its security
e) Note  Anti-deficiency regulations won’t bar this b/c deterring fraud would not further the purposes of the rules
f) Negligence by a fiduciary = constructive fraud

i) CC 1573  Example: If real estate agent learns that there is landslide that affects the house that you are buying but just forgets = can sue him for fraud.  OR if an appraiser is negligent & lender suffers a loss later, may be able to sue for constructive fraud
ii) Point  A fraud or constructive action OK against 3rd party even if full credit bid
iii) Distinguish Cornelison

(1) In Cornelison, if BF & lender makes full credit bid = it is out of luck.  Under Alliance, even if lender does a full credit bid, if there is a fraud or constructive fraud by an agent (broker, title company, etc.) = lender can go after the agent.
g) Rationale  To deter fraud & negligence by fiduciaries
h) Damages CC §§ 3333, 3343: Damages are NOT measured by the outstanding indebtedness but either out of pocket losses under 3343 OR benefit of the bargain damages under 3333 if there is a fiduciary relationship
i) Hypo  K price is 250K for the house.  A buys the house.  It has undisclosed roof & structural problems.  Sue the seller for fraud.  Put on an appraiser that says the house is only worth 200K not 250K based on FMV with defects.  The FMV of the house as represented (by the seller) is 300K.
ii) Out of Pocket Rule (CC 3343)  Difference between K price & the value of what you receive
(1) Approach  Use this rule when not suing a fiduciary.  Proved up by putting on an appraiser who tells the judge what the property is worth w/the defects
(2) Hypo Answer using this rule  250K – 200K = 50K
iii) Benefit of the Bargain Rule (CC 3333)  
(1) Approach  Use this rule when suing a fiduciary
(2) Hypo Answer using this rule  300K – 200K = 100K
4) Kolodge  Negligence Actions
a) I: Negligence claim against an appraiser even w/a full credit bid
b) H: A full credit bid does not prohibit an action against an appraiser for negligence or negligence misrepresentation
i) However, the CRT did say lender has to show reasonable reliance on the appraisal
GUARANTORS
1) BASICS

a) Definition of a guarantor  One who promises to answer for the debt, default, or miscarriage of another, or hypothecates property as security therefore (CC2787)
b) Notes
i) There is no difference between a guarantor & a surety under CA law – CC 2787
ii) An oral agreement is insufficient b/c of the SOF – A guarantee has to be in writing & signed by the party to be charged
c) General Rule  A person cannot guarantee his or her own debt
2) Heckes v. Sapp (CB 248)  580(d) anti deficiency legislation is meant to protect the original borrower not the guarantor
a) Rationale: A guarantor is voluntarily putting their neck on the line.  On the other hand the borrower is buying the property to live in it.  The voluntary action removes them from the protection
i) Thus, a creditor can go after the guarantor where he might be barred from going after the original borrower.  However, once the guarantor pays off the debt, he can subrogate
b) Subrogation  guarantor step’s into the shoes of the creditor and then can pursue the debtor/trustor the same way the creditor could have
3) Union Bank v. Gradsky (CB 251)  H: B/c the bank destroyed Max’s recovery the bank could not then later go against Max for the deficiency. The holding also applies to indemnifiers.
a) Sum  The bank tried to get a deficiency judgment from guarantor after a NJF but was estopped by the CRT b/c it had destroyed the guarantor’s subrogation rights
b) F: Max guaranteed Gradsky’s loan.  At the same time he waived a bunch of his rights.  Default.  Bank did NJF.  They did not get enough & then went after Max for the deficiency.  (Not dealing w/580(b) but rather 580(d) b/c of NJF).
c) Bank’s 3 options (252)  The bank could have
i) Brought an action for JF, joining Max & Bess
ii) Sued Max directly on his guarantee for the full amount of the unpaid balance
iii) Realized its security by NJF (This is the option the bank choose)
(1) Problem w/choosing this option  Once bank did NJF it created Max’s problem – exhausted the security & gave Bess the 580(d) protection = she is insulated from judgment.  They undercut Max’s right to subrogate to make himself whole
d) Gradsky waiver  CC 2856  A guarantor may waive all statutory & judicial rights the guarantor may have
i) Expanded  Specifically the guarantor may waive (a) all rights of subrogation, indemnification, or contribution, & other rights that the guarantor may have under CC 2787 – 2855 (b) the guarantor may waive all rights & defenses that the guarantor may have based on the creditor’s election of remedies & (c) they may waive, when the obligation is secured by real property, all rights or defenses the guarantor has under 580(a),(b),(d) & CCP 726
e) Essential purposes of 580(d)  (1) lender can only look to the security to make itself whole.  (2) protect purchase $$ borrowers (3) prevent economic downturn
f) Policy Reason for the decision  Of all the parties it is the beneficiary who could have averted the who thing by selecting another remedy, thus it should be penalized. Their action destroyed the sureties remedy & possibility of reimbursement from the debtor
g) Other Holding  580d is only for the benefit of the borrower but it will rescue guarantors under the doctrine of estoppel when the subrogation rights are destroyed
i) Note  The estoppel argument does not work in the 580b context where the Guarantor is not injured by the lender’s election of remedies (under 580b the Guarantor couldn’t go after the borrower’s purchase money obligation anyway)
h) Sample exam question  Discuss these facts under Gradsky & assume 2856 does not apply
i) State that the bank would have 3 options – JF, NJF, Go after guarantor first, & then discuss
4) Sham Guarantee  Alter ego guarantees
a) Fact Pattern Red Flag: Guarantor is also asked to sign on the DOT w/the borrower
b) Definition  Where the lender tries to make the principal obligor the guarantor when the facts show that he is really the principal obligor, it will be deemed a sham guaranty & the trustor will have anti-deficiency protections
c) River Bank v. Diller (CB 262)  General partners in a general partnership who are already personally liable on the debt of the partnership so any guaranty they sign is a “sham.”
i) Test to determine a sham guarantee  Are the supposed guarantors nothing more than the principal obligors under another name?
5) HIDDEN GUARANTEES
a) Mead v. Sanwa Bank (CB 265)
i) F: Bank gave a construction loan to a plot of land.  Subordinated their loan to a construction loan.  The DOT identified the Cooley’s & Mead’s as the trustors. The lender was trying to claim that the Mead’s were guarantors.  Mead’s claimed they were joint borrowers.  Trying to impose a hidden guarantee & that is not fair. KEY FACT: The execution of the DOT by the borrower, Cooley, and the alleged borrower, the Mead’s creates a rebuttable presumption that the guarantor is a disguised trustor
ii) H: The fact that an alleged guarantor signed the trust deed, it is presumed that the his not a true guarantor but rather a trustor, protected by all the anti-deficiency legislation
	Distinguishing Hidden & Sham Guarantees

· Sham guarantee = lender knows or should know that the guarantor is merely an alter ego of the borrower.  Thus, the CRT will invalidate the guarantee
· Hidden guarantee, most commonly arise when a lender does not recognize that one or more of the putative borrowers is as a matter of law guarantor.


6) LETTERS OF CREDIT
a) Defined  (1) This is where an issuer promises to pay the lender a stated sum following compliance w/all conditions precedent – such as presentation of necessary documents.  (2) In addition & by way of a separate K the customer promises to pay the issuer for any amount paid by the issuer to the lender on the letter
b) Point  2 K’s working together, (1) issuer goes to the bank & promises to pay a certain amount for a loan.  (2)The issuer has another K w/bowing where bowing promises to pay any amounts owned to the issuer based on the letter.  If bowing later refuses to pay, the issuer still has to pay the bank
PRE – SALE ACTIVITY
1) THE DEED OF TRUST (DOT)
a) Intro
i) 2924  A trustee has a fiduciary duty to its principal (the lender & the trust)
(1) The lender makes all the calls w/regard to foreclosing & the trustee is the statutory animal that carries out the will of the lender
ii) What duties does a trustee have towards the lender?
(1) The duty to carry out the implementation of the statutes.  Furthermore, the trustee has no duty to the trustor (this means the trustor has an uphill battle to try to stop a foreclosure)
iii) What is the legal relationship between the lender & the trustor?
(1) Contractual – arm length – relationship where the lender holds no fiduciary duty to the borrower.  However the lender is does have both contractual & statutory duties towards the borrower
b) The Power of Sale Provision
i) Defined  A provision in the contractual agreement between the borrower & the lender, that the lender can comply w/the NJF statute to recover its $$ if the borrower defaults
(1) Assume that every DOT includes a power of sale provision
(2) The words “with power of sale” must be included in the DOT
ii) Point  Allows the trustee, at the behest of the lender, to sell the property w/o 1st going to CRT.  However, if a lender elects to sell under a NJF based on the power of sale clause, then they cannot go after the borrower for any deficiency & the borrower has no right of redemption
iii) The contractual remedy
(1) Acceleration Clause  If the borrower is in breach (+ not cleared up w/in a certain time) then the whole balance becomes due (rather than continuing to pay monthly)
(2) Timetable for NJF
(a) The lender must file a notice of default (that the borrower has to pay what is owed + late fee or the lender will foreclose) & then wait 90 days
(b) After the 90 days, the lender files a notice of sale.  The lender must wait 21 days.
(c) Thus the fastest a NJF can occur is 111 days 
c) Garfinkle  The power of sale, NJF, has w/stood CONST muster
i) Point  CA’s & Fed NJF statutes do not constitute state action & are immune from state & Fed procedural DPC
ii) Rationale  The NJF statutes are ministerial in nature & the states involvement is really small
iii) Possible Test Question  What is an analogous summary remedy from another area of law?
(1) Eviction (The T has only 5 days to respond & trial has to be held w/in 30 days of filing, where as the CL remedy for ejectment would take 1 to 2 years)
2) ELECTION OF REMEDIES  Lender might initially choose to file both a JF & NJF at the same time.  JF b/c it is easier to get a receiver appointed in JF.  This is allowed.  The one form of action rule does not apply to filing but only going to judgment
a) When does an election of remedies take place?
i) The election of remedy only has to take place, the earlier of the judgment or the NJF sale (not tied to the 111 day but rather whether the sale occurred)
ii) Point  The election of remedies isn’t made unless there is finality in either the JF or NJF
b) Non Judicial Foreclosure (NJF)
c) Judicial Foreclosure (JF)
3) THE STATUTE OF LIMITATIONS (SOL)
a) Aguilar & Faxon
i) F: 4 years has gone by.  Debtor did nothing for 12 years.  Borrower can bring SOL defense on the contractual obligation. SOL prevented lender from enforcing the contract but they left the DOT on the title (clouded) until he paid the loan off
ii) Main Holding  Even if you have an SOL on the promissory note, there is no real SOL requiring the DOT to be removed in a quiet title action.  In fact the CRTs will not remove the DOT in a quiet title action
iii) Difference between equitable & legal remedies  Here the SOL legal defense blocked the legal actions but π was not allowed to use the equitable defense of quieting title b/c it would not be fair
4) CREDITOR ISSUES
a) Perkins  1 DOT owned by a group lenders:
i) Main Holding: Any one beneficiary may elect to foreclose the entire interest w/o obtaining the consent of the others but then the proceeds must be distributed on a pro rata basis to each beneficiary
ii) Rationale  This is fair b/c if 1 beneficiary who forecloses is allowed to foreclose the entire amount but then has to give the pro rata amount to the other beneficiaries who sat on their rights
iii) 2941.9  Multiple beneficiaries can agree to be governed by majority rule
5) HOME EQUITY SALES CONTRACTS  Applies to investors / buyers
a) When applied  Applies only if a notice of default has been filed & the buyer does not intend to live in the residence
b) CC 1695 et. seq  Requires a written K & large print recital of 5 day right of cancellation
i) 1695.14  Rescission of sale w/in 2 years of the date the DOT from the property was recorded if π can prove unconscionability
ii) Rationale  Protect the seller from vulture investors who flip the property & reaping unconscionable profits by taking advantage of the homeowner’s difficulties
c) Remedies  Transaction may be rescinded by seller by written notice w/in two years
6) FORECLOSURE CONSULTANTS  Applies to person assisting the seller
a) Overview  Once it is known that the debtor is in trouble (applies once the notice of default is recorded) the debtor may be bullied by 3rd parties claiming to help them get out of foreclosure
b) CC 2945 et. seq
i) Requires written K's & large print recitals of 3-day cancellation privilege + other safeguards’
ii) Only applies when a notice of default has been recorded
iii) Does not apply to attorneys or real estate brokers who attempts to help the homeowner in GF
iv) Point  IF notice of default is filed & someone, not an attorney or broker, does one of the above things he has to have a written K with big recital of 3 day cancellation:
(1) Financial counseling
(2) Acting as a recipient for $$ to pay off secured lenders
(3) Arranging K extensions by contacting lenders
(4) Assisting in preparing documents to be filed in the bankruptcy CRT
v) Remedy  Actual damages, attorney’s fees, equitable relief
7) Goodenow  
a) Main Point: CA is not a title state.  Rather, CA follows the lien theory of mortgages: the DOT does not give the beneficiary title to the property & it is not a true deed.  Rather, the beneficiary receives a lien that will kick in on default to and give the lender the right to sell the property to satisfy the indebtedness
8) I.E. Association Case  Actual notice to the debtor is not required
a) R: The obligations is to send the notice of default & sale to the borrowers last known address (if he moves with out notifying the lender that is his problem
i) Notice requirements on the trustee are not to ensure actual notice to the debtor but rather just to send it to his last know address
9) Gaffney
a) F: Living in a home making payment.  Tried to get a 2nd and stopped making payments.  They were in default for a while.  Then when the 2nd came through, the 2nd lender paid part of the debt owed & the borrower paid the other part (arguably paying what the lender was owned).  However, this was not how the beneficiary required payment. They return each separate payment separately
b) R: Trustor must unambiguously tender the entire amount due.  The beneficiary is not obligated to go through its receipts & total up various partial payments to ascertain whether the proper amount was tendered.
c) H: The borrower has the burden of making payment as required by the lender.
10) Hunt
a) F: 2nd DOT that was a carry back. Had provision that upon default that there was the option to accelerate.  Lender accepted late & partial & late payment.  Then gives notice that he would only accept full payment & timely.  Borrower does not comply & the lender forecloses
b) CC 2943 Permits the junior or trustor to obtain a payoff demand statement from the lender showing the loan balance, the interest rate, monthly payments, defaults, arrearages, by making the proper demand & paying up to $60 from it
c) H: There was no novation. Just accepting partial payment does not make a novation. Although, π got a preliminary injunction but CRT found against him on the merits, thus gave him 15 days to pay the loan off or the property will foreclose
d) Point  A borrower has the right to reinstate (bring payments current), under statute up until to 5 days before the sale (he has up to the 106th day).  After 5 days you have to pay off the entire loan 
11) Bisno
a) F: Bisno’s default on loan.  The lender foreclosed.  The Bisno’s tried to reinstate by paying all the arrearages during an injunction. The CRT found that paying was GF (The CRT extended the reinstatement period that the bisno’s had well past the sale date)
b) R: If, in GF you tender the amount admittedly owed, you will get a preliminary injunction
c) R2: If the beneficiary has incurred additional attorney’s fees related to the DOT the beneficiary may be able to recover them as a condition of reinstatement
d) H: Unfair to allow the foreclosure of the home b/c Bisno’s did what they needed to by paying the arrearages.  Bisno’s had tendered the arrearages
e) 2924(c) + Bisno  The lender can collect attorney’s fees reasonably related to proceeding with the NJF (hotly debated issue)
OTHER DEBTOR PROTECTIONS  

1) Lo v. Jensen (Supp Case) – Fraud in the procurement of property
a) F: Former owner of a condo is suing the new owner.  The former owner lost the condo to foreclosure.  The new owners joined together to keep the price of the foreclosure sale low
b) CC 2924(g)  Unlawful to fix or restrain bidding at a foreclosure sale
c) Buyer’s LA  They were starting a business venture where one would do the legal & one would do the construction
d) A: The statute was violated b/c they hardly knew each other around – only knew that the other was going to bid.  They were planning on bidding below the FMV (100K) but ended up getting the property for 5K
e) H: Appellate CRT found they were not trying to carry on a joint venture but trying get around the CC 2924
f) Wrinkle: If there had only been one person bidding & he got if for 5K he would be allowed to keep it.
g) Due on Sale Clause  Covenant in DOT that say if the borrower transfers the property w/o the lenders permission it is a non curable default & the lender can accelerate the loan 
i) Lender may enforce in several ways:  1) wait & see if the new buyer pays, 2) foreclose
2) WRAP AROUND MORTGAGES (A.K.A. – an all inclusive trust deed (AITD) or an overriding trust deed)

a) Definition  When a wrap around note & TD are used the face amount of the obligation includes some other underlying or wrapped obligation, which the holder of the wrap around note will pay off while being paid by the maker of the wrap around note

i. The wrapped TD is subordinate to another TD on the same property

b) Advantages / Disadvantage to the buyer
i. Advantages  Buyer saves on points and assumption fees and may be able to receive a lower interest rate that what is presently available

ii. Disadvantages  If there is a due on sale clause, the lender if he finds out about the wrap situation can call the loan.

c) Advantage / Disadvantages seller
i. Advantages  Generally receives a higher yield (pay off his 1st + can make some extra $$ on the difference in interest rates) & has better control than he would by selling the property subject to (This is important b/c it is A’s credit on the line, & this gives him a way to make sure the $$ is coming in & the 1st TD is being serviced)

ii. Disadvantages  If there is an alienation clause in the 1st, & there is a later foreclosure, the foreclosure is in the name of the seller b/c he is still in privity of K w/the lender on the 1st.

d) Hypos
i. Hypo 1  A lives in a home for 30 years.  The house is worth $500K & A only owes $100K at 4% on the 1st DOT.  The current interest rate is 8%.   B decides to buy the house.  B puts $50K down & A does a seller-carry-back loan of $450K at 6%.  A then takes the $$ he got & is getting from B to pay off the 1st DOT on the home.

1. Point  The wrap around loan, wraps around A’s existing 1st.  The seller benefits b/c he services the existing 1st + makes 2%.  The buyer benefits b/c he has to put less $$ down at a lower interest rate

ii. Hypo 2  C gives B a promissory note for 50K which wraps around an existing 40K note that B gave to A

1. Point  C must pay B 50K but B has agreed to pay A the 40K.  Thus the 50K note wraps around the 40K note which will be paid by the payments made on the 50K

iii. Hypo 3  A sells real estate to B for 300K, subject to a 1st TD of 150K at 8.5%.  B pays 70K cash as a down payment, & A takes back a 230K all-inclusive TD at 9% interest, which includes the underlying 150K TD.  Legal title is transferred to B

1. B’s 230K loan, which he owes to A, includes/wraps, A’s 1st of 150K which A owes to the bank.  B will pay A on the 230K, then A in turn will service the 1st.

2. What happens if B defaults?

a. A forecloses & takes the property back + B’s 70K.  However, note that the wrap is a seller-carry back, which means that if B defaults he will be protected by 580(b) & remember that B has no liability to the lender on the 1st b/c there is no privity of K between B & the lender on the 1st TD. 

e) Problems  1) if there is a due on sale clause = lender can accelerate the loan (unless the lender okays the deal)

i) Issue to spot
1) Due on Sale Clause  Identify for the client that there is a risk of a deficiency judgment against seller (borrower on the 1st) unless 580(d) or (b) protection were not available for this type of loan

2) Assumption  A loan is assumable if the lender formally has told the borrower that he can sell it and the new buyer can come in & take over the loan (steps into the shoes of seller who was the previous borrower)

3) Subject to  Buyer takes over the seller’s old loan w/o the lender permission.  This is a violation of the due on sale clause & the lender can call the loan

a) Distinguishing a wrap from a subject to

i) Very similar.  In both situations the new buyer is not in privity of K w/the lender on the 1st TD.  However, the buyer in a wrap situation (B), pays A (the seller) directly, then A pays the lender on the 1st TD, whereas, the buyer in a subject to situation pays the lender on the 1st TD directly.  Also, in a subject to there is no wrap.  

f) Advising Clients  Likely should advise clients not to do this type of loan
3) BANKRUPTCY

a) Automatic Stay  When the borrower or trustor files bankruptcy.  As a matter of law, there can be no foreclosure or attempts by creditors to collect debts
i. Does not matter if it is a NJF / JF or if a NOS / NOD has already been filed – the lender must stop until the stay is removed.  However, a DOT filed before bankruptcy is filed is valid.
ii. Any DOT granted after a stay is issued = VOID
iii. Can cost the lender 3-6 months & thousands in fees
iv. Grounds For Removal: The lender has to hire counsel & try to get the stay removed on one of the following Grounds for Removal:
1. No equity cushion  Waste, declining market, etc.  Allow foreclosure to protect the security interest.  Burden on the creditor to show the stay must be lifted so he can protect his security
a. Borrower’s Defense  Show there is adequate equity in the property
2. Debtor has no equity in the property  Debtor has no equity in the property & the property is not necessary to an effective reorganization (i.e., the amount owed on the property exceeds the value)
3. BF borrower  Show the judge that the creditor is part of a scam to defraud, or has been subject to multiple bankruptcies, doing it just to avoid an obligation
b) Redemption: At least 106 days after NOD
i. Distinguished from Reinstatement

1. Redemption defined  Paying off the loan entirely (After sale)
2. Reinstatement defined  Curing arrearages (Before sale)
a. 2924(c)(E)  Reinstatement goes through 5 business days before a sale.  Automatically resurrected whenever the sale continued for more than 5 business days
ii. Bankruptcy tolls the right of redemption / reinstatement

1. IF the borrower files bankruptcy 1 day before the scheduled sale, the sale cannot take place.  Thus when the judge releases it, the right of reinstatement is resurrected.  The borrower has the right reinstate up 5 days before the new sale.
1) YIELD SPREAD PREMIUMS

a) How it works
i) The broker gets paid a certain % based on how much the lender is making.  I.e., the broker gets 1% of loan if buyer pays 6% interest loan but only gets ½ % if the broker bring in a buyer at a 5 ½ interest loan
(1) HUDD currently allows this to occur
ii) Problem  Incentivizes the broker to only tell the borrower about the higher interest loan & not say anything about the lower interest loan (Broker wants to put the borrower in a loan that benefits him & not the borrower)
2) OPINION LETTERS

a) How it works
i) The buyers lawyer saying that the K terms are good.  The borrower goes to get a 10 M loan to buy a building.  Some institution lender provides the $$ but want an opinion letter that the DOT is enforceable, & want the buyer to retain a lawyer to produce the letter
ii) Ethical Issues  Buyer has to pay the lawyer = the buyer & the lender are relying on the lender = Malpractice issues
(1) CRT Split
(a) Some CRTs hold that it is foreseeable that the 3rd party can rely so attorney is liable
(b) Others hold that 3rd party is not the client so the attorney is not liable
3) Flores Case (306)  Arbitration
a) Flores Rule  Has to be a modicum of bilateralism for the arbitration clause in the agreement to be upheld
b) General Rule  K are generally enforceable.  PP favors arbitration / mediation to clear up the CRT dockets
c) CA Rule  For arbitration the K has to have big bold type stating that there is arbitration that is signed by both parties & the CRT watch this closely
d) H: The arbitration agreement was unconscionable where the lender agreed that they required the borrower to submit to arbitration but the lender was allowed to foreclose & have other remedies w/o having to arbitrate.
4) EXPENSES TO REINSTATE

a) Point  For a NJF the statute regulates the amount of trustees or attorney’s fees that can be charged.  Moreover, to reinstate, the guy has to pay arrearages (late charges, back interest & principal) & 2924(c) fees
5) NOTICE OF SALE (NOS)

a) Contents
i) Describe the property being sold including 1) the assessor’s parcel # & 2) the street address
ii) State the time of the sale
iii) State the street address of the sale & where the sale will be held
iv) State the name, street address, & telephone # of the trustee or person conducting the sale
v) State the total amount of the unpaid balance, the reasonably estimated costs, expenses & advances, at the time of the initial publication of the NOS
vi) State the name of the original trustor
vii) If the property has no street address or other common designation, then the NOS must state the name & address of the beneficiary & state that people can get the direction from the beneficiary
b) Hypo test questions
i) An error or omission in the street address, or common designation, or in the direction does not affect the validity of the notice if it includes the legal description or the assessor’s parcel #?
(1) Answer  TRUE (This is what CRTS hold) Be careful b/c CRT can be schizophrenic on this stuff.  Was it a major issue in the sale
ii) Neither an inaccurate statement of the reinstatement figure nor the failure to post the notice of sale on the door as required by statute will affect the validity of sale to a BFP for value?
(1) Answer  True.  The law favors the BFP
6) COMPARING NOS / NOD  Requirements for NOS are more rigorous than those for the NOD.  The actions beneficiary or trustee must be reasonable (due diligence)
a) Service of notice

i) NOS

(1) Must be served at least 20 days before the sale (mail box rule – not condition on when it was received) & recorded at least 14 days before the sale
(2) Served means mail one by certified or registered & one by 1st class mail to the last known address.  (Do one by certified mail & one by regular mail)
ii) NOD

(1) Recorded as the 1st step in the trustee’s sale (day 1)
(2) Then mailed by certified & regular mail
b) Publishing
i) NOS

(1) Must be published once p/wk in a newspaper of general circulation for 3 consecutive weeks
ii) NOD

(1) No need to publish
c) Posting
i) NOS

(1) NOS needs to be posted both on the property in a conspicuous place & in a public place in the county or city of sale (Public place = recorders office, library, post office, town hall, etc.)  Beneficiary just has to make reasonable attempts to post the notice (due diligence – gate community on the gate, raw land on a tree, etc.)
ii) NOD

(1) Trustee rarely has to post a NOD unless the DOT lacks a mailing address for the trustor
7) AUCTION SALE PROCEDURES

a) 2924(b)(A)  Must be by public sale at an auction in the county where the property is situated, between 9-5, M-F
b) Rule  Trustee has the duty to make reasonable efforts to make the sale fair & equitable
c) Who Conducts the Sale?
i) Trustee or person sanction by them
d) Who Can Bid?

i) Anyone who cash or cash equivalent & is authorized to bid (cash equivalent = cashier’s check)
ii) A junior lien holder can bid & may want to, to protect their junior interest
8) DISCLOSURE TO BIDDERS

a) Rule  The seller must disclose known material facts that could affect the value or desirability of the property (Even at an “as is” sale)
i) The trustee has the same duty to disclose as a regular seller
b) Know for Test
i) Lender has obligation to disclose KNOWN material facts to the bidder
ii) This is NOT a “should have known” standard.  Lender has no duty to go to the place & snoop around.  No duty to investigate. Must disclose before the sale
iii) Problem  This incentivizes the lender to tell its guys to keep their heads in the sand “don’t look.”
9) BIDDING PROCEDURES

a) SOF  Oral offer to buy real estate is unenforceable.  SOF is an affirmative defense
b) CC 2924(h)  Each oral bid constitutes an irrevocable offer that is automatically canceled by a higher bid, but otherwise is irrevocable.  (This is overriding / exception to the SOF in this situation) = Liable for breach of K – Legislature wants these auction enforceable & final
10) FINALITY OF BIDDING

a) When is it final?
i) General Rule  The trustee’s sale is final when the trustee accepts the last & highest bid. Afterward the bidder must deposit the full amount of the bid w/the trustee. Failure to do so renders the bidder liable for damages & if willful to punishment as a misdemeanor (2924(h)(d))
ii) Exception  Although the sale is generally complete on acceptance of the high bid, the conclusive presumption of the regularity of the sale as recited in the trustee’s deed does not apply until the deed has been delivered. Thus if the trustee finds a defect in the procedure after accepting the bid but before delivering the deed, it may abort the sale refusing to make delivery, and refuse the purchase price
iii) Moeller Case
(1) Takes the trustee several days to do all the paper work & get the deeds to the bidder. If the they find a mistake in that time they can void the sale.  However, after delivery, the situation is different
b) Hypo Test Question A sale will usually be upheld even if the winning bid is far below value unless there is some irregularity?
i) Answer  Yes.  CRTs will not remake a deal absent fraud, illegality, etc
11)  ANNOUNCING THE PRONOUNCEMENTS: ORAL OK

a) Rule  A new NOS must be given if the sale is postponed for periods totaling more than 365 days from the date set forth in the original notice
i) Any # of postponements are allowed during the 365 days.  After 365 days pass, the trustee must file a new NOS
b) What does a Trustee have to do to postpone?
i) Rule  Show up at the time, announce publicly or “cry” the postponement, the reason for it, & the future date, time, & place.  Can do this on the subsequent date
c) Does the trustee have to have a legitimate GF reason to postpone?
i) NO. They can do it just piss off bidders so they stop tracking it & stop coming.  Can be done as much as they want for 365
12) DISPERSING THE PROCEEDS FROM THE SALE

a) 2024(k)(A)  The trustee must disperse the sales proceeds in the following order:
i) Pay its expenses first (i.e., the costs of the sale) subject to statutory limitations
ii) Satisfy the debts owed to the beneficiary
iii) Pay junior lien holders in their order of priority
(1) This includes any properly recorded judgment liens
iv) Pay any surplus to the trustor or his successors
CONTESTIN FORECLOSURE & REDEMPTION 

1) Six Angels Case
a) F: Mortgage company is foreclosing.  File NOS & did all the procedures. The default was 140K & this was listed on the NOS.  At the trustees sale the only party to show up was 6 angels.  Mortgage decided to place a bid at 10K.  6 Angels were the only people at the sale & bid 10,001K & won.  The lender was not there to credit bid for itself.  (CRT was disgusted by the NEG behavior of the lender).  Lender told trustee not the give 6 Angels the deed, but to give them their $$ back, & to hold another sale.  At the subsequent sale, the lender credit bid & won.  6 Angels sued to have the DOT issued to them

b) Point 1 CCC 2924: There is a CL rebuttable presumption that foreclosure sale had been conducted legally & fairly (done right)

i) A successful challenge to the presumption requires a showing of failure to follow the procedural requirements that prejudice the party bringing suit.

ii) Look for facts that suggest 1) Gross negligence, illegality, or fraud, etc. (High burden)

c) Point 2  If a person buys at a foreclosure sale, even if he or she is in the business of buying properties = presumed that you purchased for a fair price unless there is some irregularity

d) Lenders LA  Asking CRT to bail them out for their mistake b/c no procedural problems & the buyer is a big-shot sophisticated buyer & should have known that this was a mistake = not BFP b/c they are 1) taking knowing that there is a mistake & 2) not paying value

e) H: Lenders fault for not setting a correct amount (absent some procedural irregularity CRT not going to overturn)

f) BFP Defined  Someone who buys w/o actual, constructive, or inquiry notice of a defect in the title & purchases for value (Deals w/ title not pricing issues)

g) Problem w/ pricing & foreclosure sales
i) a foreclosure sale is an auction & a distressed sale which the property will sell for less than the FMV b/c of the risk associated w/ buying at a foreclosure sale.

2) Yates Case (Mostly overrule by Melendrez)
a) Rule  Procedural irregularity & it lead to a gross disparity in price = CRT set aside the sale (deed never was delivered)
3) Melendrez v. BFP

a) Treatise: Someone buying at a foreclosure sale is a BFP even if he is a profession distressed property buyers
b) Current Rule  1) The price paid at the foreclosure sale is presumed to be fair market value 2) buyer at the foreclosure sale, absent fraud, is a BFP
4) RECITALS
a) Jessen  Recitals are effective
i) Rule  The CRT will not set aside a sale to a BFP (which would be injunctive relief) if there is a monetary relief available against the tortfeasor
b) Sorenson

i) F: π claimed he owned the property b/c he had the 3 deeds.  ∆ says he has to show extrinsic EV beyond the deed & the recitals
ii) H: Recital in the deed are sufficient
iii) Presumption: Recitals in a deed are presumed to be effective unless you can prove differently
c) CC 2924
i) Point  Recitals under 2924, in trustees deed, make it even more difficult to set aside the trustees sale
ii) Recitals are presumptively & conclusively true (absent fraud or something like that)
5) OTHER GROUNDS TO SET ASIDE A SALE: Fraud or something horrible like that.  Anything less = hard to get the sale set aside
a) Example  Party foreclosing when they really have no lien
6) POST SALE REDEMPTION
a) NJF
i) Reinstatement  Can do this anytime up until 5 days before sale = cure arrearages
ii) Redemption  Occurs before the sale but after the right to reinstate has passed.  Has to come up with the balance of the whole sale (under acceleration clause).  Last ditch effort to stop the sale
(1)  No post sale redemption under 580(d)
b) JF 
i) Key Rule  CCP 729: A JF sale creates in the judgment debtor a statutory right of redemption when ever the right to a deficiency judgment is not waived or prohibited
(1) Unlike NJF, this statutory right of redemption is asserted not against the secured creditor but against the purchaser at the foreclosure sale
ii) 729 Redemption periods
(1) 0 Months
(a) If the creditor in the JF sale waives his right to a deficiency judgment then there is no right of redemption for the borrower, the sale is final, & title goes to the purchaser of the sale
(2) 3 Months
(a) Borrower has a 3 month right of redemption anyway & the trustor has possession during that time (the buyer has to wait the 3 months)
(3) 12 Months
(a) Unless lender waives it before hand, there is at least a 3 month right of redemption. If deficiency judgment by the CRT then trustor has a 1 year right of redemption
iii) Why would anyone do a JF?
(1) If there is a cloud on title & have a quiet title or declaratory relief action that they want the judge to also rule on.  Why else would they go through all the time & expense only waive the redemption later
7) WHO HAS THE RIGHT TO REDEEM?
a) Rule  The judgment debtor & his successor in interest are permitted to redeem the property
b) A Junior Easement Holder Omitted (i.e., did not have notice) from the sale
i) Rule  A junior easement holder who was not named in the JF has a right of redemption b/c his easement potentially effects the entire property
ii) Point  A junior lien holder omitted from the sale = has a right of redemption if he does not receive notice.  This is a DPC issue
8) AMOUNT NEEDED TO REDEEM
a) Rule  The redemption price is based on what the purchaser at the foreclosure sale paid for the property not on the underlying unpaid debt
b) Hypos 
i) Indebtedness 100K.  Buyer pays 150K.  To redeem the trustor would have to pay the buyer 150K
(1) Borrower pays more than the indebtedness = goes to junior lien holders first, then to trustor. To redeem have to make the buyer at the foreclosure sale whole
ii) Indebtedness 100K.  Buyer pays 75K.  The redeemer has to pay the buyer only the 75K to redeem
(1) Point  If the property sold for less than the indebtedness.  Trustor only has to pay the purchaser the amount bid
c) Statute: Amount to Redeem
i) Purchase price at the foreclosure sale 
ii) Any assessments or taxes that the purchaser had to pay to keep the property current  
iii) The amount paid by the purchaser on a senior obligation to the extent payment was necessary to protect the purchasers interest 
iv) & 10% interest on any of the above payments
d) Where does the purchase $$ go?
i) To redeem the property the debtor must deposit the purchase price w/the levying officer during the redemption period
(1) CRT maintains JX over the case during this period
(2) Title has not transferred to the buyer (trustor still has it)
(3) The deed is not issued until the CRT give final approval
(4) If trustor redeems he keeps the deed, if not the CRT issues a deed to the purchaser
9) EFFECTS OF REDEMPTION
a) Redemption has the effect of terminating the foreclosure sale & restoring the redeeming party to the estate that was sold
b) Hypo  What happens to liens that were extinguished by the sale?
i) Answer  Extinguished.  Foreclosure sale wipes out junior encumbrances & liens (i.e., liens extinguished by the sale don’t reattach to the property after redemption)
10) POSSESSION DURING REDEMPTION
a) Trustor
i) Rule  Trustor has a right of possession.  In general that means the T’s will report to trustor & he can continue to collect the rents
ii) NJF
(1) Trustor has no possessory right.  After purchase, the purchaser would just begin the eviction process
(2) If the foreclosing trust deed date is senior to the date when a lease is signed = good bye tenant.  Lease extinguished by priority
11) RENTS DURING THE RIGHT OF REDEMPTION
a) Purchaser
i) Rule  The purchaser gets the right to the rents during the trustor’s possession period.  But if T does not pay the rent, or if he pay the trustor & not purchaser, then the purchaser does not have a right to evict the T’s.  Purchaser can enter the property make repairs & restrain waste but cannot resort to self help
ii) 564  Purchaser can get a receiver appointed & convince the T’s to pay rent to the purchaser (receiver can’t evict them if the T’s won’t pay) (Only the one who has a right to possession can evict T’s)
12) PROBLEMS
a) Trustor maintains the right to possession.  He is supposed to pay the fair rental value of the property.  But if he fails to pay, case law says that the purchaser cannot evict him.  The purchaser can get a receiver appointed & try to collect rent that way, but if the trustor or the trustor’s T’s don’t pay the receiver, the receiver has no right or power to evict.  The purchaser’s only option is to try to get a separate judgment against the trustor for the $$ owed
13) EFFECTS ON LEASES
a) Fact pattern (Things to look for)
i) The date of the recording of the DOT & the date the lease was executed
b) Rule  Any lease signed after the date of the DOT filing = leases are abrogated
c) However  The purchaser may want to keep the T’s unless there is collusion w/the owner.  May leave them as month to month T’s or try to sign new leases
d) Non Disturbance Agreements  An agreement a T negotiates to ensure that he can keep possession after a foreclosure (generally a commercial lease)
TRANSFER BY MORTGAGOR  
1) ASSUMPTION OF A MORTGAGE
a) Test to distinguish between assumption & subject to  Has the grantee agreed to undertake a K w/the lender or has he just agreed to do things w/the seller?
b) Assuming grantee  The lender formally approves the new buyer taking over the old borrowers loan = there is privity of K between the lender & buyer.  In effect, the new borrower steps in to the shoes as the primary obligor.  This does not trigger the due on sale clause b/c the sale occurred w/the lender permission (lender in effect waives his right to enforce the due on sale clause by approving the situation). Must have 1) lender approval & 2) the seller/owner approval
i) Fact Pattern  Look for facts that tell you that the grantee has undertaken the w/lender approval the prior owner/seller’s agreement w/the lender
(1) Formal assumption (grantee & lender work a deal out where grantee agrees to assume the loan & bank okays it) O  A then A  B (formal assumption).  Lender can agree to go after A primarily but A is not off the hook b/c the bank can still go after him as a surety
ii) Lender’s Remedies if the buyer does not pay  The lender can foreclose on the property NJF & or seek a JF.  If there is a deficiency the lender can go after the buyer & if the buyer does not or cannot pay, the lender can go after the old borrower as a surety
iii) SOF  A purchase must formally assume a loan that his predecessor got (in writing) or he will not be liable
c) Subject to grantee  The buyer takes title subject to all existing liens w/o lender’s approval = there is no privity of K between the buyer & lender.   However, the seller is still in privity of K w/the lender.  This can create a problem for the borrower, in that a buyer taking “subject to” is in violation of the due on sale clause b/c the sale is done w/o lender permission = the lender can accelerate the loan
i) Point 1 A grantee who has not assumed any existing deed obligations w/lender on the property being purchased has no personal liability for the obligations & is not liable for deficiency judgments.  But he may be liable to the grantor, who the lender can go after as a surety.
ii) Hopkins v. Warner

(1) F: ∆ warner executed to π a mortgage on land.  Then conveyed the land to the appellant.  The mortgage was foreclosed.  Π got a deficiency judgment against Warner.  He sues to recover the deficiency that he is out b/c the person he sold to signed an assumption agreement
(2) A: JF = no 580(b) protections & gets a deficiency judgment against A.  Can’t get it against B b/c there is no privity of K between B & O.  Now A goes after B to recover the deficiency that he is out (indemnity as a surety or guarantor)
(3) H: O got a deficiency judgment against Warner (the seller / old borrower).  Then Warner got a judgment against ∆’s to pay the $$ Warner had to cover in the deficiency judgment to O
iii) Rare in the real world  Very risky for anyone to transfer a property encumbered by a loan that is violating a loan covenant b/c grantor is in breach of K = lender can accelerate & foreclose.  The grantee could be in trouble b/c he could lose the property
iv) Robson v. O’Toole

(1) F: R to T to H to Hi.  No formal assumption w/the lender.  Hi defaults.  The bank sued R.  He wants to go against Hi to recover his deficiency
(2) H: CRT felt that b/c the 5th guy was a subject to he was a surety to the obligor on the loan even though he was not in privity.  Allowed 5th guy to be liable b/c he contractually agreed w/his predecessor to make payments & never did
v) Braun v. Crew

(1) F: B sold the land under an assumption agreement to C.  C & the lender then changed the term of the loan.  C defaulted & the lender foreclosed.  The lender then got a deficiency against B.  B appealed claiming that he was released from being a surety on the assumed loan b/c the lender had extended the time on the loan for C w/o B’s consent.
(2) POINT: B/c there was an alteration of the underlying agreement by the 2ndary agreement between the lender & the new buyer, it was not fair to hold the original grantor as a surety
vi) Cornelison

(1) Point  Waste & the non-assuming grantee  The lender tried not only to go after the obligor, but also the non assuming grantee for waste. The lender said that the grantee knew that he was supposed to care for & take care of the property, and the current owner had agreed in writing to be bound by, to perform that. The SC said no, sorry lender.  This is another advantage if you are a non assuming grantee = the non assuming grantee has never untaken those covenants to the lender, you are not in privity to keep the property up, in good shape
d) Creditor under assumption agreement
i) Point  The lender needs to go after the assuming grantee first, & the grantor 2nd as a surety
e) Effect on grantor / grantee
i) Assuming grantee  (The buyer becomes the primary obligor) = the grantor becomes a surety
ii) Non-assuming grantee  (Grantee takes subject to) = the grantee becomes the surety
2) PURCHASE MONEY CONSIDERATIONS
a) General R: Absent some unusual circumstances, the character of the loan (is it purchase money or not) is going to remain w/the loan regardless of assumptions or subject to’s down the road
i) Example  A buys first home in Hollywood for 500K.  Put 100K down & 400K loan.  A later sells to B.  He assumes the loan but says he is not going to live in it.  B sells to C who takes subject to & says he will not live in it
(a) Point  CRT will go back to the beginning when the bank originated the loan.  Here at the beginning it was purchase money & the public policy kicks in.  Unless there is some weird situation the bank won’t be able to change the character of the loan
b) Exception
i) La Forgia  Not favored by the CRTS
(1) F: Homeowner had a 1st DOT on his home.  Later, L lent $ to homeowner to improve his home (L was the lender on the 2nd DOT).  Even later, K loaned the homeowner more $$ on in the form of a 3rd DOT.  The homeowner defaulted & filed for chapter 11.  Once the bankruptcy stay was removed.  K & L both did not want to lose the security & worked together get K to buy the home to protect their investments.  Later, the 1st DOT (the bank) foreclosed.  L is claiming that K assumed L’s debts & should be liable for deficiency.
(2) A: L is π trying to recoup / not lose its $$ so it tried to quarterback a loan work out.  The CRT analogized to him a lender / seller-carry-back (barred from getting a deficiency judgment). The CRT is re-characterizing the loan as a one where L was a seller-carry back under 580(b
(3) H: L cannot be characterized as a non participating bystander but rather they were a vender under 580(d). CRT cites Roseleaf & Spangler – “A vendor who knows the value of its security assumes the risk of it inadequacy.” If a seller carries-back financing & it turns out the seller’s security was not enough, the seller just has to deal w/it b/c they are under 580(d). Don’t come to the CRT crying for deficiency.
(4) Point  L is the exception to the general rule that if a loan is purchase money at it inception it stays that way until it is paid off & if a loan is not purchase money it stays that way until it is paid off.  It is an aberration case which was trying, for policy reasons, to fold the borrower from a non-purchase money situation into purchase money to protect him
(5) Point 2  CRT in La Forgia was trying to say that the cooperating lender was re-characterized as a necessary party to the sale, therefore he was equated to a seller & subject to 580(b)
c) Ghirardo

i) Point  If you are dealing w/a 580(b) purchase money situation & have a formal assumption by a grantee. The assuming grantee also gets the 580(b) protection
3) DUE ON ENCUMBRANCE CLAUSE
a) CC 711  Condition restraining alienation, when repugnant to the interest created is void
i) Lender LA  The lender is arguing that the encumbrance is impairing their security.  They allege that this is a type of waste & we are going to call the loan
ii) Owner LA  The owner says that the lender is restraining the borrowers ability to alienate the loan under 711
b) La Sala

i) F: A due-on encumbrance clause, which provided for acceleration of the maturity for the loan upon any encumbrance of the subject property (i.e., the buyer could not take out any other loans on the property w/o the lender’s approval).
ii) Point  A senior beneficiary cannot automatically accelerate the loan just b/c there is an encumbrance on the property = unlawful restraint on alienation (only allowed if senior could show that it was reasonably necessary to avoid impairment)
c) DUE ON SALE CLAUSE
d) Definition of due on-sale clause  Borrower promises not to sell the property w/o the permission of the lender.  If the borrower does the lender has the right to accelerate the loan
i) Lender LA  The bank checked the credit of the original borrower but knows nothing the new owner.  The bank should be the one since it has the risk, who gets the benefit.  Bank should decide who gets the property.  They should have the ability to call the loan & loan out the $$ at a higher rate or leave it alone.  But they should have the choice
ii) Borrower LA  PP against this b/c this would make it harder to sell property.  Lender is penalizing the borrower by making it hard for him to find a buyer to sell his property to
e) Wellenkamp  NOT GOOD LAW ANYMORE – Preempted by GARN
i) Owner bought a house that he financed through a bank. Later he sold to another buyer.  The bank learned after the conveyance & wants to enforce the due on sale clause.  The lender wanted the new buyer to pay a higher interest rate.  When the new buyer refused.  The bank went to foreclose (non monetary) & accelerate.  The new buyer seeks an injunction to stop the sale
ii) H: A transfer of the property alone does not impair the lender security.  Have to show security is impaired before enforcing. (i.e., the lender could show that the new buyer has 10 past foreclosures & no current job)
f) Fidelity v. De La Cuesta  CA SC 
i) FHLBB (Federal Home Loan Bank Boards) regulations regarding enforcement of due on sale clause 
(1) R: For federal banks, a due on sale clause is enforceable (it is contractual)
(2) This led bank to change their charters from state to federal so as to be able to enforce due on-sale clauses.  This made the states lose big $$.
4) GARN ST. GERMAINACT  Congressional law that specifically preempted all state laws
a) General R: A dues on sale clause in a DOT is enforceable for federal & state banks.  (Validated automatic enforcement of due on sale contracts according to the terms of the K, despite contrary state law) 
i) Point  If borrower signs a note w/a due on sale clause = buyer out of luck.  Lender not required to show any impairment.  Impairment is presumed
ii) This rule also applies to due on encumbrance clauses = they are valid & enforceable except on residential 1 to 4, if owner occupied
iii) Hypothetical Test Question: Due on encumbrances clauses & due on sale clauses involving commercial real property, that is no residential are _______ under the Garn Act?
(1) Answer  Enforceable 
5) EFFECT OF “DUE ON CLAUSE”
a) Point  Due on sale or due on encumbrance does not legally prevent the borrower from conveying or encumbrancing the property, rather it makes the a conveyance or subsequent encumbrance w/o lender consent, an event that allows the lender to accelerate the loan or foreclose
6) EFFECT ON REINSTATEMENT UNDER CC 2924
a) If the lender finds out that the original borrower transferred the property w/o the lender permission it is considered a non-monetary default, & is a non-curable default.  The only thing the borrower can do is pay off the loan in its entirety (basically he has to rush to refinance or he will lose his home)
b) Point  If the borrower transferred the property “subject to” to a new buyer, and the new buyer defaults, paying arrearages & bringing the loan current cannot cure the loan.  The only way to cure the default is to pay the loan off in its entirety  
ALTERATION OF PRIORITIES 

1) WAIVER & ESTOPPEL
a) James v. P.C.S. Ginning Co.

i) F: π’s obtained financing from ∆ to carry on farming operations. They executed a promissory note & put up their property (real & personal) as security. The π’s defaulted. The ∆ got a judgment on the promissory note, then went after the security.  

ii) Point  If beneficiary ignores it security & proceeds to obtain a judgment solely on the note (not foreclosing on the security), it loses any advantages the security would have given it

(1) The beneficiary may then deal w/the property only as an unsecured execution creditor & loses any priority over other creditors that its former consensual security interest afforded it

(2) Logical extension of Walker sanctions  B/c of SOL, 726, or estoppel, & if CRT finds that 1st TD holder sued on the note w/o foreclosing on the security, you are back at the end of the line

iii) Citing Salter v. Ulrich  A creditor who chooses to disregard his security & sue on the indebtedness must rely on the title obtained through an execution sale (loses priority = go to the back of the line)

iv) H: The ∆ by suing on the note to obtain a personal judgment in disregard of it’s security, made an election of remedies which, under the impact of section 726 & 580a constituted a waiver of its lien priority established by the recordation of the security agreements

b) Valley Title v. Parish Egg Basket, Inc.
i) F: Parrish had a judgment lien which had priority over a lien held by Cali.  However, Parish then went & got a new note & TD for the same obligation (= it waived the lien CCP 726) that it recorded. Taking the TD subrogated Parish’s priority.  Now Cali’s priority date on its lien was earlier than Parrish’s priority date on the new TD = Cali has priority & got the surplus $$ left over from the foreclosure sale

ii) Point 1  A creditor holding a junior lien on the same security is benefited when the senior lien is lost as a result of the sanction effect of 726(a) & the junior may invoke the sanction in certain instances (Junior moving up the ladder when the senior moving down the ladder)

iii) Point 2  After the senior waives the security & sues on the note even if he gets a valid $$ judgment, his execution of the $$ judgment will be behind the previously recorded 2nd TD

iv) H: When Parish took the new security & recorded it to substitute for an old lien, Parish subrogated the old security’s priority

v) Lesson  If you are conducting a workout, get everyone involved, including all juniors & make sure that they consent to any modifications

2) LOAN MODIFICATION
a) Lennar Northeast Partners v. Buice
i) F: Bank of American has a 1st TD on some developmental property in Tahoe.  Later the property owner incurred a 2nd TD to Chase Bank.  Bank of America, in an attempt to do a workout (b/c the investment was floundering) changed the terms of its 1st TD, w/o the consent of Chase Bank.  Chase Bank sued claiming B of A’s entire 1st TD had lost it priority under the sanctions of CCP 726.

ii) H: There was only a partial loss of priority imposed when the B of A’s revisions were part of a workout attempt to rescue a failing project, despite the junior’s arguments that it had never agreed to subordinate to the revised loan

iii) Effect  Arrearages on the senior loan were reduced to 3rd priority, but the original loan amount remained senior. Additionally, when the interest rate was increased, only the newly added amount lost the original priority

iv) R: If the modification is such that it prejudices the rights of the junior lien holders or impairs the security, their consent is required.  Failure to obtain their consent results in the modification being ineffective as to the junior lien holder & the senior lien holder relinquishing to the juniors its priority w/respect to the modified terms

v) Point  Only the modifications that prejudiced the junior, to which he had not consented, were subordinated.  The rest of the loan maintained its same priority.

(1) Here, modification to the senior secured debt, an increase in the interest rate, could have affected the income produced by the property.  As the expenses increase, the value of the property, as measured by its return, decreases.  This decrease in value prejudiced the junior lien holder.

3) CONSENT TO LOWER PRIORITY: SUBROGATION
a) Handy v. Gordon
i) F: Buyer bought property from seller.  The problem was that the buyer also need to construction loans, & the construction lender would not loan the $$ unless they were in 1st priority.  Therefore, the buyer & the seller, in the same document as the TD, signed an agreement that seller would subordinate his loan to the lender’s construction loans.  The seller later wanted to rescind b/c the agreement was not fair.  The CRT agreed that there need to be a separate subordination agreement apart from the regular TD, that is well drafted

ii) R: Although the parties to a K of sale containing a subordination clause may delegate to the vendee or 3rd party lenders power to determine the details of the subordinating loans, an enforceable subordination agreement MUST contain terms that will define & minimize the risk that the subordinating liens will impair or destroy the sellers security.

(1) H: A subordination agreement must be specific & fair & set forth essential terms. (Thus, even thought a seller contractually agrees to subordination it might not be enforceable unless the H is followed)

(2) Here, the K leaves the ∆’s w/nothing but the π’s GF & business judgment to insure them tha they will ever receive anything for conveying their land.  Such a K is not as to them “just and reasonable” w/in the meaning of CC 3391

iii) CC 3391  A K must be fair & reasonable

b) PAST CASES REVISITED
i) Brown
(1) General Rule  If it starts out w/purchase $$ 580(b) protection, it stays that way for the life of the loan despite being assumed. (Determine the character of the loan as purchase money at the time the loan is made – stays there thereafter)

(2) General Rule  Can’t waive 580(b).  However, under Spangler the CRT will look at situations that are non standard, there may be circumstances where you can waive it
ii) Spangler v. Memel
(1) H: Not a standard transaction = don’t have to keep 580(b) in place.  The borrower was going to control the success of the sale so let him share in the risk

(2) Approach?

(a) Ask: Is it a standard transaction that needs 580(b) protection?

(i) Even if it is not a standard transaction, does it fit w/in the purposes of the anti-deficiency legislation?

iii) De Berard  It was a strange case but cannot waive 580(b) = must have concluded that it was standard enough not to have 580(b)

4) Miscione: ATTORNMENT & NON-DISTURBANCE
a) ATTORNMENT 

i) Definition  The act of a person who holds a leasehold interest in land, or estate for life or years, by which he agrees to become the T of a stranger who has acquired the fee in the land, or the remainder or reversion, or the right to rent or service by which the T holds.  It is an act by which the T acknowledges his obligation to the new LL.

ii) Point  A pro LL clause in the lease where the T promises that if the LL loses the land in foreclosure or sells it, T promises to substitute / obey the substituted person as the new LL (Attorn = submit agree to let new LL step into the shoes of the old LL of the lease) (Assures future LL the same cash flow)

b) NON-DISTRUBANCE AGREEMENT
i) Point  A pro T clause, that the lender promises in his loan docs that in the event of a foreclosure, the T will remain on the lease premises so long as the T continues to comply w/the terms of the lease & is not in default (refers to full recognition of T’s rights under the lease – not just

5) MECHANIC’S LIENS
a) R: The priority of a mechanic’s lien relates back the commencement of the work rather than the date of recording (CC 3134).

b) Defined  People who do work on a job have a lien for the amount of their services and goods provided to the property

c) Hypo  A buys raw land on 1/1/08.  Pays cash = unencumbered.  On 2/1 A hires B to start building a building on the land.  On 2/2 B starts work.  On 3/1/08 A approaches Bank of America to get $1M loan.  Banks sees no encumbrances on the property & lends the 1M & records 1st TD on the property.  On 4/1 A does not pay B.  B files a mechanics lien. Who has priority

i) Answer  B has priority under CC 3134

ii) Problem
(1) There is no constructive notice.  CRT deal with this by holding that although the subsequent lender has no constructive notice, it should have gone out & looked at the property.  If they had done this they would have seen the construction & been put on inquiry notice
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