Secured Transactions 

In

 Personal Property
History
B/f UCC there were non-uniform laws ( unclear how Cr put other Crs on notice of SI
· Benedict v. Ratner
· Carpet co. got loan using AR as collateral.  Law was unclear how a SP should perfect an interest in AR.  Arrangement allowed Dr to collect the AR until SP asked for payment.  Bankruptcy trustee claimed the transfers were fraudulent—a secret lien problem.  If no one knew loan was secured by AR, another Cr might extend credit also using AR as collateral.  Ct: (NY law) leaving Dr with unfettered use of the proceeds is misleading to other parties and fraudulent—whether the interest is recorded or not.
· Note: rule did not survive Art 9, which has a recording system.  1925 case and rec. was not enough b/c rec. system was bad. Shows the uncertainty of the law at that time, resulting in difficulty for co. to get credit.

Generally
· Rule: If S wants rt to reclaim good, S must take Art. 9 SI in good & properly file
· Exception:  Under Art. 2 if a B pays for goods with a bad check, S has rt to reclaim w/in reason time.

· UCC Art 1 
Provides general provisions that govern all of the code 
· Purpose: make uniform & certain laws (1-103)

· Law & Equity: Unless displaced by the code, gen’l principals of law & equity supplement it (ex: fraud, estoppel, misrep. duress, coercion, mistake) (1-103)
· GF: There is an obligation under the UCC to act in GF in the performance and enforcement of Ks. (1-304)  GF means honesty in fact and the observance of reasonable commercial standards (1-201 b 20)

· Definitions: 1-202 – 1-205 Provides gen’l def’ns.  If term not defined in Art. 9, look to Art. 1.
Terms
· SI = int in PP or fixtures that secures payment or perf. of an obligation (1-201(35))
· SA = creates the SI in favor of SP but be auth by Dr
· Collateral = property that is subject to the SI

· Dr = person that provides the collateral or has int in the collateral (JT, transferee)
· Obligor  = person that owes payment or performance

· Secondary Obligor = person who is secondarily obligated (surety or guarantor)

Scope (9-109)
· Art 9 APPLIES TO (unless otherwise provided):
1. Transaction, regardless of form, that creates SI in PP or fixtures by K (consensual lien)
2. Agricultural lien (but recall, any other stt liens are not covered by Art 9)
3. Sale of accts, chattel paper, payment intangibles, or promissory notes

Note: while think of Art. 9 as normally covering lending, in this instance it covers sales (unless excluded by 9-109(d))

Ex: with accounts, a lender would not know a party has sold the accounts unless there is a record of the sale

4. Consignment

5. SI arising under specified sections of the code

Note:
· Art. 9 applies to SI even when oblig is sec by a trans/int to which Art. 9 does not apply
· Art. 9 does not apply when certain stts preempt (see Exclusions below)

· Art. 9 also contains a list of exclusions (see Exclusions below)

Consignments
· True Consignments & Disguised Sales fall w/in Art 9, everything else does not.
1) True Consignment 9-102(20)
· Person delivers goods to a Merchant to sell in the following manner :
1. Merchant

· Deals in goods of that kind under a name that is different from the name of the person making delivery

· Is not an auctioneer
· Is not generally known by Crs to be substantially engaged in selling goods of others (diff test to meet, knowl of Crs not Bs)
2. For each delivery the aggregate value of the goods ≥ $1000
3. The goods are not consumer goods immediately before delivery

4. Transaction does not create SI that secures an obligation

Note: if trans did create a SI it would not be a consignment, but it would still be subj to Art. 9 b/c a SI was created

2) Disguised Sale – Consignment that functions as a Security Device
Difference b/t Consignment & Sale:
· Consignment: Consignor takes the risk, items not sold are returned

· Sale: Consignee owns the goods, takes the risk & pockets the proceeds
3) Consignments EXLCUDED from Art. 9

Any consignment arrangements that fail the test of a “true consignment”: 

1. Consumer goods consigned to a merchant for sale

2. < $1000 in aggregate value
3. Delivery to auctioneer

4. Crs known Merchant sub engaged in selling goods of others.

In re Fabers, Inc. (Ex of  Sale v Consignment)
A consignment of rugs and consignee goes bankrupt.  Ct: while parties called it an assignment, it was really a sale with the seller retaining a SI.  Buyer was buying rugs on credit and taking all the risk—this was inconsistent with consignments.  Since it was really a sec trans they needed to comply w/Art. 9.
Secret Lien Problem w/ Consignments
Ex: S wants to sell USC dolls.  Retailer does not want to buy them but says he can put them on the shelf and get the proceeds (minus a %) and S can take back what doesn’t sell.  Retailer provides space but doesn’t take risk w/products.  Problem is when the world sees the trans they cannot tell who owns the dolls—looks to the world that the retailer owns them.

Leases (art 2)   vs.   SI (art 9)
· Factual Issue, but 1-203 tells us that in 4 sits, trans must be deemed SI and not a true lease.

· NOTE: Taking possession of lease Ks (chattel paper) is w/in Art 9 even tho leases are not

· Both SP and L’or retain int in goods delivered to Dr.  If repossess good, L’or is not required to sell good and apply $ to debt, but SP must do that. L’or retains title and thus owns residual int in goods, SP passes title.
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Nominal: Comments say to look at d/f b/t money being paid and what we expect item to be worth at the end of the day; commentators have said that if the option to purchase is 50% less than predicted FMV, it might really be a sale “Only a fool” (White & Summers)
Architectural Millwork of Virginia (Ex of Lease v Sale)
Finance lease for sale of a forklift.  K allowed the Dr to buy the forklift for a $1 after all payments made.  This is a disguised sale and since the lessor did not file, they have an unperfected SI and lose to the bankruptcy trustee.  
There was also a finance lease for a truck.  The Dr could buy the truck for 9K and own the truck, or truck would be sold and Dr makes up the d/f b/t the 9K and sale price or gets credit for sale over 9K.  Ct: this is an option with value, the 9K seemed to be what the parties though the fair price would be.

Lease ≠ SI just because:
· PV of L’ees consideration ≥ FMV 

· L’ee assumes risk of loss

· L’ee agrees to pay taxes, ins, filing, registration fees, or svs & maintenance costs

· L’ess has option to renew the lease for a price ≥ FMV Goods for renewal period
· L’ee has option buy by paying amount ≥ FMV at time option is to be performed

Secret Lien Problems w/ Leases 
Ex: you lease equipment, it is in your shop and people think you own it unless there is doc. otherwise.  People might try to call a sale a lease for tax and accounting reasons

Is it a Sale or a Lease?
Sale: parties contemplate title passing to B; there is no reversionary int for S ( must file f/s if SI attaches to the sale

Lease: parties contemplate a reversionary int for L’or  ( if a true lease then do not have to file f/s (Historically lessors have not been required to file). 
Equitable Subrogation
Art 9 does not directly address, but gen’l principles of law & equity supplement UCC 
Ex: Surety steps into shoes of construction company and finishes hospital.  Ct says surety can recover payments from hospital b/f bank does.  Art. 9 does not directly address the issue, but the right claimed is an equitable right outside of Art. 9 and cts generally find that equitable rts trumps Art. 9 rts.
Exclusions
Art. 9 does NOT apply to:

1. Certain Stts, Treaties or Regs Preempt (other than AL)
a. Fed Recording Acts: rather than record in Sec of St’s office, have to record in Fed office like FAA or Patent office.  Ex: S sells airplane to B1 files f/s. S then sells to B2 files w/FAA.  B2 wins under Fed law (req SI in an airplane to be filed w/FAA) sla B2 did not have notice of prior sale.

b. Transferee/Benef of LOC: rts of transferee/beneficiary or nominated person under a LOC are independent and superior under 5-114

c. Another St Statute: that expressly governs creation, perfection, priority or enforcement of SI created by the state or a governmental unit of the state

2. Landlord Liens (9-109d)
Comments suggest that what drafters are excluding are LL liens that are by nature not consensual—those that arise through operation of law (statue, court decision).  Might include LL liens that are consensual liens.  Ex: if LL and Tenant K for lien on inventory would be included in Art 9.
3. Artisan Liens 

Liens given by statute of other rule of law for service or materials (Ex: artisan’s lien created by a state statute)
4. EE Wage Claim Assignment
Assignments by EE of Claim for Wages, salary or other compensation of employee

cannot be used as collateral.  But if person is IC, an assignment of rt to be paid might trigger Art. 9.  (Ex: indep ins agent assigns rt to future commission earned to bank).
5. Sale of Biz

Sale of accounts, chattel paper, payment intangibles, or promissory notes as part of a sale of the business out of which they arose.  (Ex: If accnts are sold with biz, Art. 9 does not apply to the transaction.)
6. Collections
An assignment of accounts, chattel paper, payment intangibles, or promissory notes which is for the purpose of collection only
7. Assignment of Rt to Payment
An assignment of a right to payment under a K to an assignee that is also obligated to perform under the K (Ex: Artist transfer a job and rt to be paid for it) to another artist.

8. Pre-existing Indebtedness

Assignment of a single account, payment intangible, or promissory note to an assignee in full or partial satisfaction of a pre-existing indebtedness

9. Insurance Assignments
Art 9 excludes transfer of an interest in a ins policy claim (other than healthcare ins claim).  Ex: Art 9 does not apply to an assignment of the cash surrender value of life ins policy or assignment of an insured’s rts to recover unearned premiums following cancellation.  Art 9 includes ins payable b/c of damage to collateral.  Art 9 covers rt to trans healthcare ins claims.
10.   Rt to Recoupment of Set-off, but

a. 9-340 applies with recoupment or set-ff against deposit accounts

b. 9-404 applies for defenses or claims of an account debtor

11.  Real Property 

a. Creation or transfer of an int in RP

b. Mortgage ( not w/in Art 9
c. Promissory Note ( is w/in Art 9

d. Assignment of Mortgage or PN ( is w/in Art 9
e. Assignment of Rt to lease 

f. Rental income from real estate

g. BUT remember that RP can create PP that is subject to Art. 9

Ex: When bank extends credit, they are taking promissory notes from Dr.  The notes = instruments, written promises to pay money.  The notes may be secured by RP, but the notes are PP and when they are used as collateral the transaction is subject to Art. 9.

12. Assignment of Judgment Rts

a. Art 9 does not apply to rts from judgmnts, other than judgment taken on a rt to payment that was collateral (9-109d 9)

13.  Personal Injury Tort Claims
b. Art 9 does not apply to personal injury claims—but it does apply to commercial tort claims

c. But, once a personal injury tort claim has been settled and reduced to a claim to a rt to pay (becomes a payment intangible and ceased being a claim in tort

Ex: Hull punches Me in the face, I sues in tort

1. Pers Injury Tort Claim is not subject to Art 9

2. Judgments are not subject to Art 9

3. If we settle, there is a payment and that is covered by Art 9

14.  Assignment of Deposit Acct in Cons Trans

Assignment of a deposit account in a consumer transaction 

Classification of the Collateral (9-102)
Timing: classification is as of time of attachment not time of purchase

	
Goods

	Quasi-Tangibles
	Intangibles

	Consumer Goods
	Instrument
	Accounts

	Farm Equipment
	Investment Property
	Healthcare Ins Receivables

	Inventory
	Documents
	Deposit Accounts

	Equipment
	LOC
	General Intangibles

	
	Chattel Paper
	Payment Intangibles


Goods
Movable at time SI attaches (tangible not real property)

1.  Consumer Goods (a)(23)
Goods used or bought for use primarily for personal, family, or household purposes.
Examples

1. A piano used in a home

2. Pet Chicken and its eggs

3. Mobile Home sla not permanent chassis

4. Rare guitar that avg Joe is holding on to for future sale (“inv”)

2. Equipment (a)(33)
Catch all provision - Goods other than inventory, farm products, or consumer goods
Equip v Inventory: gen’ly durable assets that have a useful life ≥ few months
Examples: 
1. Farmer’s tractor (≠farm products b/c not used up in farming) 
2. Paintings displayed in Model homes ( equipment
3. Morgan County Feeders  v. McCormick
City Slickers case. Cattle being used in rec cattle drives.  Ct: not primarily held for sale/lease and thus not inventory.  Even tho Dr sells some, cattle is primarily used for cattle drives ( equipment.

3. Farm Products (a)(34) 
Goods, not standing timber, for which Dr is engaged in farming operation (biz) and:
1. Crops (grown, growing, or to be grown including: crops produced on trees, vines and bushes; and aquatic goods in aquacultural operations).
2. Livestock (born or unborn, including aquatic goods)
Ex: cattle, chickens
3. Supplies used up or produced in a farming operation)
Ex: seed, insecticide, tractor fuel, fertilizer
4. Products of crops or livestock in their un-manufactured state
Ex: manure, milk
4. Inventory (a)(48)
Goods, other than farm products, which:
1. Are leased by a person as lessor
2. Are held by a person for sale/lease/to be furnished under a K or service
3. Are furnished by a person under a K of service
4. Raw materials, work in process, or mat used or consumed in biz 
(“Stuff used up in the biz” - Items that have a short economic life)
Comment 4 – usually sold in OCOB.  So rare guitar avg Joe is holding on to as “investment,” more likely to be consumer good.

Examples

1. Pencils, stationary

2. work in process
3. fuel used in operation
4. raw materials

5. packaging
6. scraps/byproducts that won’t make it into final product

Quasi-Tangible Prop
Pieces of paper used as collateral
1. Instruments (a)(47)

Writing evi a rt to payment of a monetary obligation, not a SA or lease, and is of a type that in OCOB is transferred by delivery with any necessary indorsement or assignment.   Does not include: Inv prop; LOC; or writings that evi rt to payment from CC use.
Examples:

1. Promissory notes
2. Checks

3. Traditional CDs (cert. CDs, if uncert book-entry CD is a deposit acct)

2. Investment Property (a)(49)

Security (cert. or uncert), security entitlement, securities account, commodity contract, or commodity account
Examples:

Stocks; Bonds & MFs

3. Documents (a)(30)

a. Document of Title or Receipt of the type described in 7-201(b)
b. May be negotiable or non-negotiable

c. Only applies to:

1. Warehouse receipts (issued by comm. entity storing the goods)
2. Bills of lading (issued by commercial carrier to trans goods)
4. Chattel Paper (a)(11)

Record containing both an: (i) oblig to pay money & (ii) ownership int in good.

a. Electronic chattel paper (9-105), SP can take control over electronic chattel paper

b. Does not include charters or other Ks involving the use of a hired vessel; records that evidence a rt to payment arising out of the use of a CC 
c. If trans is evi by records that include an instrument or series of instruments, the group of records taken together constitutes chattel paper

Examples: 

1. Lease K: lessor retains the interest in ownership in the goods and the lessee is obligated to pay for the lease

2. Conditional Sale K (Installment Sales K): sale of goods where buyer has the goods and the seller can reclaim the goods if not paid

Compare to:
1. Prom note where there is a promise to pay but no int is retained 

2. Account where the promise to pay is not evidenced in writing
5. LOC (a)(51)

Rt to payment/perform under LOC, whether or not the beneficiary has demanded or is at the time entitled to demand payment or performance.  Does not include right of a beneficiary to demand payment or performance under a LOC.

Intangible Property
Property having no significant physical form
1. Accounts (a)(2)

Rt to payment whether or not earned by performance for: 

a. Property that has been or is to be sold, leased, assigned or otherwise disposed of
b. Services rendered or to be rendered (ex: deliver news papers)
c. An insurance policy issued or to be issued
d. Energy provided or to be provided
e. Use or hire of a vessel under a charter or other K

f. CC receivables (even if evi by writing – can’t be chattel paper nor instrument)

g. As winnings in a lottery or other game of chance 

*** if enforcing these rts by B of K suit/Settlement, it is an acct not a gen’l intangible.
Does NOT include:

i. Rts to payment as evi by chattel paper or an instrument

ii. Commercial tort claims

iii. Deposit accounts

iv. Inv Prop

v. LOC

2. Healthcare Ins Receivables (a)(46)

Subcategory of Account: an int in or claim under an ins policy that is a rt to payment of a monetary obligation for healthcare goods or services provided or to be provided 

3. Deposit Accounts (a)(29)

A demand, time, savings, passbook, or similar account maintained with a bank.  Does not include investment property or accounts evidenced by an instrument.
Examples: 
1.  Savings Account
2. CD (uncert book-entry, if certified it is an instrument)

4. General Intangibles (a)(42)

Catch-all provision: any PP that does not fall w/in one of the other categories. Includes payment intangibles and software.
Examples:
1. Patent & Trademark rts
2. Rt to mine land for minerals

3. Rt to buy land at a certain price in future

4. Rts to Tax Refund

5. Rts to Refund for overpayment to EE pension plan

6. B of K claims

7. Liquor license

8. FCC license

9. Computer Program

10. State Water Permit

11. Refunds from Security Retainers (ex: sec dep held by LL)
12. Settlement Agreement MAY be gen’l intangible

5. Payment Intangibles (a)(61)
Subset of gen’l intangible – gen’l intangible under which acct Dr.’s main oblig = money.
Ex: Oral LOAN agreement, Loan Participation Agreement


Not Covered by Art 9


Negligence Claims

Commercial Tort Claims (ex: wooing away interest EEs)


Person injury Claims


Assignment of Judgments

Change in Collateral Characterization
Does not make f/s ineffective even if original f/s becomes seriously misleading
Ex: Dr says the item will be equipment and then uses it as consumer goods.  Original f/s will not be rendered ineffective.

In re Morton
Guy bought a station wagon for family use and then started using it for biz  purposes.  Bank’s f/s says consumer good.  Ct: look at intent Dr when SI attached (note: not really a problem b/c SI in a car must be reg w/ DMV, so it does not matter whether it is consumer goods or equipment).
Prof Notes: may be a problem to allow SP to rely on Dr’s stated intent.  You file and world is on notice that item is equipment, then Dr converts it to consumer goods and another Cr does not see lien on consumer goods (secret lien problem). Conflict between a secret lien and allowing a Cr to rely on Dr—courts go both ways.

Purchase Money Security Interest (9-103)
Definitions
· “PM Collateral” must be GOODS or software 

· “PM Obligation” is an oblig incurred as all or part of price of collateral (SP given) or for money given to enable DR to acquire rts in or use collateral if so used (Enabling Loan)
Two Typical Cases
1.  Seller: Dr’s obligation to pay to the Seller from whom it has bought the collateral the price of the collateral (recall must be goods or software).

Ex:  Installment sales - S retains title to goods until full payment
2. Enabling Loan: T loans $ to Dr so that Dr can acq collateral. If the loan proceeds are for the purchase intended, T will be able to claim PMSI in goods acquired and reap any adv that come w/ being PMSI. (9-103a 2). 
Note: T can be anyone – bank or friend
Test for PMSI
1. Collateral = Good ?
Note: to get auto perfection, need consumer good or software.  Important it is consumer good and not used as equip. For large loans SP should be careful and file – not rely on auto perfection.
2. Money given to Acq Rts in collateral & So Used? 
Does it fit 1 of 2 typical cases?
3. SI Attached?
1. Dr auth SA (w/suff description)
2. SP gives value

3. Dr has rts in collateral

4. Issues:
1. Timing: Was SA/SI given after money given to buy collateral? SI ≠  PMSI if a Dr acq property on unsec credit and subs creates SI to sec purchase price (PMSI requires a close nexus b/t acq of rts in collateral and sec obligation).  
Ex: Rug given as sale on approval for 30 days.  B approves and then bank loans money to buy rug ( NOT PMSI.
But in GE v. Spartan Motors – SP1 had floating lien on Dr’s inv. SP2 had arrangement Dr goes and buys cars and is immed reimb by SP2.  Ct: SP2 = PMS lender and entitled to priority b/c fin was in place b/f cars were bought and reimb was immed—technicality here to say not purchase money
2. Loan > Cost of Collateral      or       Refin./Consol.: 
a. Non-Consumer Goods ( Dual Status – does not lose PMSI status even if: 1) PM collateral also sec an oblig that is not a PM obligation; or 2) Collateral that is not PM collateral secures the PM obligation. 
b. Consumer Good ( Art 9 is Silent, can use any method: 
i. Transformation: PMSI transformed into regular SI b/c not 1:1 loan-to-collateral ratio or b/c sec loan w/ collateral other than what was being purchased
ii. Dual Status:  separate PM from non-PM 
iii. Case by Case: parties intended to keep PMSI status?
3. Interest/Ins: reas int that is really related to the cost probably does not defeat PMSI status.  9-103 req SI sec all or part of the price – but sla the amount beyond the cash price is not huge, and was really related to the cost of buying the item, cts do not have much trouble finding the whole amount PMSI.
4. Commingling loan: loan was commingled w/other money and then used to acq rts in collateral.  If at all times amnt in acct > loan amnt ct might accept tracing.  There must be a connection b/t value given and money used to buy collateral.  Lender must be sure $ is used to buy collateral ( make out check to: 1) Dr and Store jointly; 2) Store only; or 3) write on back “have to use to buy x”
a. Non-consumer Good ( Dual Status Approach - does not lose status as PMSI (9-103f 3)
b. Consumer Good ( left to ct to det which approach to use
Consignors
SI of a consignor in goods subject to a consignment = PMSI in inventory
Payments in Non-Cons. Goods Trans 
If extent to which a SI = PM depends on application of a payment to a particular obligation, the payment must be applied:
1. In accordance w/reason method to which parties agree
2. If no agreement b/t parties, in accordance w/ intention of obligor made at or b/f time of payment; or
3. If no (1) or (2) then in the following order:
a. Non-secured obligations
b. PMSI obligations
c. Non-PM obligations
In re Short (b/f revised Art. 9)
SP gave money to Dr to buy furniture. Loan was consolidated—collateral included PMSI in furniture and other items.  Dr defaults. Ct: applied FIFO & payments went to oldest loan (furn.).  In non-consumer goods transaction, SP claiming PMSI has the burden of establishing the extent to which the SI = PMSI.
Technicalities with Forms
Financing Statement
F/S = doc filed in the appropriate public office by Cr to perfect Cr’s rts in collateral

Debtor’s Identity

F/s should be filed under Dr’s name (person who owns the collateral) not the obligor’s name. 

Ex: Olga is getting a loan, but the collateral is Denton’s yacht.  Denton = Dr; Olga =  obligor.  F/s should be in Denton’s name.

F/S must sufficiently provide Dr’s Name (9-503)
1. If Dr has a Name ( Indiv. or Org. Name

2. If Dr does Not have Name ( names of partners, members, associates

3. F/S that only provides the Dr’s trade name is not sufficient

1. Sole proprietorship ( individual’s name

2. Corporation ( name of corporation

3. Pship (not registered) ( name of PTRs

Notes: 

A. specific rules apply if Dr is reg. org., a decedent’s estate, or a trust 

B. F/S w/ Dr’s correct name will not be invalid b/c it lacks Dr’s trade name, he members, partners or associates names

C. F/S can name more than one Dr, or more than one SP

Errors in Dr’s Name
Are okay sla error does not render it seriously misleading (9-506).  Failing to provide Dr’s name properly under 9-503 is seriously misleading if:
Test: 
If a search of the records under the Dr’s correct name using the filing office’s standard search logic would disclose a f/s that fails sufficiently to provide the Dr’s name (under 9-503) ( name provided does not make the f/s seriously misleading

***G’l: any misspelling in name = seriously misleading (ex: Mike Erwin not okay if real name is Michael A. Erwin)
Examples:

1. SP forgot to put address of Dr, clerk should reject, but if clerk accepts then it is deemed effective.

2. SP messes Dr’s address up, depends on how seriously (factual argument)

3. Double Filter Rule: discrepancy b/t SA & F/S.  Ltm to narrower of the two, specifically can’t enlarge SA just b/c F/S included more collateral.
Dr Changes Names 
(4 mos grace period)
If Dr changes name so f/s becomes seriously misleading (doing a search will not find it).  F/s will be:
1. Effective for collateral acq by Dr before or w/in 4 mos after name change.

2. NOT Effective for collateral acq after 4 mos unless amendment filed.
Ex: Barbara Song (SP files Dec) ( Barbara Dancer (Jan).  Then Barbara acq more collateral, SP need not re-file for any collateral Barb acq from Jan – April.  After April any new collateral acq will need to be refilled.  
Parties Merge

Merging of two parties (and a name change) might affect the validity of a f/s
1. Unless otherwise provided, f/s naming an original debtor is effective to perfect a SI in collateral in which a new dr has or acquires rts to extent that the f/s would have been effective had the original dr acquired rts in the collateral

2. If the difference between the name of the original dr and that of the new dr causes f/s to become seriously misleading have 4 mos grace period, but then must file new f/s. (9-203)
SP Changes Names or Assigns SI
SI remains perfected w/o filing new f/s perfected if SI is the same as the old SI (9-310c).  Even though not required, new SP should probably file so that they will be SP of record.  
Note: The SI will remain perfected if the new SP’s int = same int as the old SP’s.  However, if the old SP assigns chattel paper that represents the SI, new SP will need to file.  The original SI will remain perfected, but the SI in the chattel paper needs to be recorded to be valid against the old SP’s creditors. (See Ex 2, Comment 4, 9-310)
Attachment: Creation of the Security Interest
Requirements for Attachment (9-203):
1.  Authenticated SA by Dr that provides a description of the collateral
(Or if SP has possession/control of collateral, need not be a SA in writing)
2.  Value given by SP
3.  Dr has Rts or Pwr to transfer Rts in the collateral

*Time of Attachment = when SA becomes enforceable against Dr wrt the collateral, unless an agreement expressly postpones the time of attachment

*Multiple Docs – cts are willing to consider multiple sources to locate the above elements and collectively deem them a SA.

Security Agreement

Formality of a SA (9-203b 3 A)
a. Dr’s present intent to create a SI (102a 73)
b. Dr has authenticated (signature or otherwise) the SA
Recall: Dr = person w/int in collateral, may not = obligor, but if Dr gives pwr to obligor to sign then this is suff.  Prudent SP gets all to sign. (see pg 75)
c. SA must provide a basic description of the collateral

(recall:  if collateral is in possession of SP, no written SA is required)
Need not: 
(1) be titled SA; (2) have witnesses; (3) be signed by SP or even list SP; (4) give Dr/SP addresses; (5) have info about loan terms; and (6) a mistake in a parties’ name has no legal effect under any gen’l principle of K and hence is not likely to be of any real consequence sla no one can claim he or she was actually misled or mistaken as to ID.
Conditional sales K - is by its nature a SA.  S retains title to goods until price is paid.  When S retains title, S is retaining SI.
Description of Collateral (9-108)
There is a distinction between collateral description sufficient for f/s and for SA:
F/S:
1. Description can be more general 

(“All assets or all PP” is okay)

2. Point is to put searchers on inquiry notice, not to give them a complete description of what is encumbered

SA:
1. Description must be more specific
2. Cannot be super-generic, but it will be sufficient, whether or not specific, if it reasonably identifies the collateral
“All Dr’s assets” or “All Dr’s PP” = not allowed

3. Okay to identify collateral by:

1. Specific listing

2. Category

3. Type of collateral defined in UCC 

EXCEPT: 
a. Comm. Tort claim must be sep described

b. Cons. Goods in Cons. Trans must be sep described

c. Sec entitlement or sec entitlement acct in Cons. Trans must be sep described

4. Quantity

5. Computational or allocation formula or procedure

6. Any other method if the identity of collateral = obj reasonable

4. Descr. of  Sec. entitlement, sec. account, etc. is sufficient if it describes:

1. Collateral by those terms or as investment property, or

2. Underlying financial asset or commodity K

Examples:

1. “One delivery van owned by Dr and used in his biz” (insuffient but “One 2005 Chevy cargo van” ( sufficient

2. “One 2005 Chevy van with ID: 76AB” instead of 76BA ( likely suff
3. “As described in Schedule A,” and no schedule attached ( insuff

4. “All Dr’s assets” ( insufficient

5. “All consumer goods held” (in cons. trans) ( insufficient (cons. protection – don’t want cons. to inadvertently encumber property)

Value
SP must give value to Dr before SI will attach.
Definition of Value (1-204)
A person gives value for rights if the person acquires them:
b. In return for a binding commitment to extend credit or for the extension of immediately available credit, whether or not drawn upon and whether or not a charge-back is provided for in event of difficulties in collection

c. As security for, or in total or partial satisfaction of, a preexisting claim

d. By accepting delivery under a preexisting K for purchase

e. In return for any consideration sufficient to support a simple K 

Rts in the Collateral
Dr must have Rts, or Pwr to trans Rts, in Collateral b/f SI will attach.  Note: code is not clear on when someone has sufficient rts in collateral.

*B gets int in goods when they are shipped, marked or otherwise designated by S as goods to which the K refers (2-501)
**Sale on Approval – if B is testing out goods then he has no rts to transfer, have to wait until B agrees to buy goods b/f he has an int in coll. 
a. Stolen Goods: Dr cannot have Rts in Stolen Goods.  
X stole pin ( Pawn (no SI); 
X stole pin ( sold to Y (innocent party) ( Pawn (no SI).

b. Bounced Checks: X buys pin w/ bounced check ( Pawn (SI b/c Art 2 treats pawn as GF Purchaser for Value).  X ( Y (innocent party) ( Pawn (SI).

c. Bailee for Ltm Purposes: Dr was given to possession of PP, but not the rt to sell it, to give it away, etc.  Dr ( pawn (no SI b/c Bailee never had rt to sell)

Thrift, Inc. v. ADE, Inc.
ADE sells three cars to dr but retains the pink slips and says no transferring title until the cars are paid.  Thrift = SP w/int in dr’s inventory.  Dr’s check to Thrift bounces.  ADE says dr did not have sufficient int in the cars to grant SI.  Ct: disagrees and says when dr took possession of cars pursuant to sales K, that was sufficient int to grant a SI.  ADE also tries to say they are a SP.  Bad news for them is that keeping the pink slip is not the way to perfect in a car in that state, so they are an unperfected SP and lose to Thrift who perfected.

In re Howell Enterprises
BS wants to buy rice on credit.  Tradax will do the deal on credit, Howell will not.  BS will not deal with Tradax.  So Howell and Tradax make deal where Howell will be the nominal seller and Tradax will supply the rice and be the recipient of the LOCt.  First National has SI in Howell’s AR.  In the books it appears that Howell has an AR from BS and an AP to Tradax.  First National says they have an SI in the account.  Ct: Howell did not have suff rts in LOC to grant SI to First National—they had no int at all, and were just agents for Tradax.  Tradax wins.

After Acquired Collateral (9-204 andComment 3 to 9-108)
RULE: SA may create a SI in after acquired property, Except for:

a. Consumer goods, other than an accession when given as additional security, unless Dr acquires rts to cons goods w/in 10 days after SP gives value (consumer protection- not everything can be seized).  This exception does not apply to accessions (see pg 103).
Ex: “Computer and all after acq computer peripherals.”  Then Dr gets printer 2 weeks later.  SP’s SI will not reach printer unless Sp gives new value.
b. Commercial tort claim
K does not Specify After Acq Collateral: 

When SA does not specifically include after acquired collateral, it is an issue of K interpretation as to whether it is sufficient to reach that new collateral.  In consumer cases ct is more likely to favor consumer, but in biz trans ct is more like to say “all after acq prop” really means all after acq property whether related or not.
Ex: K only says inventory, it is a question of K interpretation to determine whether it means existing inventory only, or whether it includes existing and subsequently acquired.  However, most Crs would not take a SI in only the existing inventory.  Analysis also applies to accnts.

Future Advances
SA may provide that collateral will serve as sec for advances that might be extended in the future, whether such adv are obligatory or discretionary.  This facilitates revolving credit.  Issue that arises wrt future adv clauses is the breadth of the provision.  Cts have hostility towards broad gen’l cls.  To increase chance ct will uphold, cl should express an intent to include unrelated financing.

Beware of Dragnet Clauses 
Dragnet cls are broad clauses. Cts hated them so much that they use to impose “Same Class Rule.”  UCC pulled back and wants to make some of the broad clauses enforceable.   UCC seems to reject Related test in favor of K construction. But then have to det what parties intended.  Reality -  cts not likely to follow.  So be safe, and make cl express an intent to incl unrel fin.

In re Wollin
I: Whether cars sec oblig for cars & VISA bill. Ct used relatedness test of whether oblig were rel to sec loan - whether Dr should reason expect other oblig are sec by this collateral. Ct: most people don’t think they are putting up collateral when they incur CC debt, so CC debt not like a car loan.
Perfection of the Security Interest (9-308)
Four ways to Perfect:
1. Filing (can’t perfect for deposit acct or money; req to perfect for accts, gen’l intangibles)
2. Possession (usually chattel paper, neg docs, intstr or inv prop)
3. Automatic (usually PMSI or SALE of instr, SALE of pay intang, etc. )
4. Control (ltm to inv prop & dep accts)
Notes:

· SI is perfected if it has attached and all of the applicable reqs for perfection in 9-310 are satisfied (similar requirements for AL)
· Continuous perf/perf in supporting oblig are under Auto Perf
· Perf of a SI in a rt to payment/perf perfects a SI in a SI, mortgage, or other lien on PP or RP securing the right
· Perf of a SI in a securities account also perfects SI in sec entitlements  
· Perf of a SI in a commodity account also perfects SI in the commodity K
Filing  (9-310)
Gen’l Rule: filing required to perfect  

Except: filing not req (as provided in 9-310b and 9-312b):
i. Perfected under 9-308(d), (d), (f), (g)

ii. Perfected under 9-309 when it attaches

iii. In property subject to a statute, regulation or treaty described in 9-311(a)

iv. In goods in possession of a bailee perfected under 9-312(d)(1) or (2)

v. In certificated securities, documents, goods, or instruments which is perfected without filing, control, or possession under 9-312(d),(f),(g)

vi. In collateral under the SP’s possession under 9-313

vii. In a certificated security which is perfected by delivery of the security certificate to the secured party under 9-313

viii. In deposit accounts, electronic chattel paper, electronic documents, investment property, or letter of credit rights which is perfected by control under 9-314

ix. In proceeds which is perfected under 9-315

x. Perfected under 9-316

Financing Statement (9-502 a)
See “Tech with the Form” p. 13

Requirements:
1. Name of Dr

2. Name of SP (or rep of SP) 

3. Indication of collateral covered (broad cf. SA)
(and RP description if collateral = timber to be cut)
4. Mailing address for Dr*

5. Mailing address for SP*

6. Whether Dr is an indiv or an org (if org ( type, jdx, id no.)*

7. Dr must auth (sign not req but must be auth by Dr in auth record; Dr auth SA ( auth F/S)
* not req to be legally suff, but clerk must reject if not there, but if accepted by clerk then f/s is valid.
Q&As:

2 Bank fin deal and file f/s w/o the following info.  None of these render f/s defective: (i) no after-acq inv cl; (ii) not auth by Dr; (iii) does not list SP 2. Wrt (i) need only be mentioned in SA; (ii) no longer req Dr to auth f/s sla auth SA; (iii) f/s effective to protect SI of SP2 eventho not named.
Note (Attachment)- ok to pre-file b/f SA final (9-502d), but not effective until SI attaches. But, filing will be effective to perf SI created much later and not originally anticipated sla description in f/s covers the collateral in later trans.
Mistakes (Clerk Screws Up)

a. Misfiles (burden is on party searching the records (9-517).  Failure of filing office to index correctly does not affect the effectiveness of the record.

b. Accepts F/S that should be rejected ( effective

c. Rejects F/S that should have been accepted ( effective except against a purchaser of collateral that gives value in reas reliance on absence of filed f/s.
Good for 5 years (9-515a)

a. F/S lapses unless cont stmt is filed.  Once lapsed, SI is unperfected (unless perf other than filing) and is deemed never to have been perfected (9-515c).

b. Cont stmt can only be filed w/in 6 mos b/f expiration period (9-515d).  If f/s lapses and cont stmt is filed too late ( not even treated as new f/s
c. Cont: 5 more yrs from time initial f/s would have become ineffective (9-515e)

What Office to File in (9-501)

Unless otherwise provided, the local law of St governs perf of SI/AL, the office in which to file a F/S to perfect the SI/AL is:

i. The office designated for filing of a mortgage on the related RP if:
1. Collateral is timber

2. Filed as fixture filing & collat = goods that are/to become fixtures

ii. The office of [ ] or any office auth by [ ] (gen’l secretary of state)

What State to File in (9-301, 307)
Gen’l Rule (Filing): File where Dr is located 

a. Indiv or sole proprietor ( principle residence

b. US Registered Org ( state of organization/incorporation
c. Non-US Reg Org ( place of biz, if > 1 place of biz, then at chief executive office (the CEO = where Dr manages main part of biz operations or affairs).  
d. Foreign Drs ( use Non-US Reg org and determine the CEO.  If CEO is outside the US and if it has filing system ( register there.  If CEO is outside the US and there is no filing system ( register in DC.
Exceptions:

a. Dr & Tangible Collat in Different Sts 
Goods, Neg docs, Instr, Money or Chattel paper: BIFURCATED

Perfect ( File in state where Dr is located. But, 


Effects of perfection/priority (state where collateral is located. 
b. Possession( state where collateral is located
c. Control of Inv Prop(
1. Cert Stock & Possession ( where collateral is located

2. Uncert Securities( Fund’s jdx (where it is organized)

3. Sec Accts ( jdx (as specified in accts agreement)
d. Goods Covered by Cert of Title ( state where certificate is issued (9-316d)
Ex: Trucks, cars, boats, mobile homes, etc.  (COT Act will govern how to perfect, but Art 9 will govern effects/priority)
COT:
· Goods under certificate of title 

· Under 9-316(d) Security interest in goods covered by a certificate of title which is perfected by any method under the law of another jrdx when the goods become covered by a COT from this state remains perfected until the security interest would have become unperfected under the law of the other jurisdiction 

· But under 9-316(e) the security interest in (d) will be unperfected as against a purchaser of the goods for value and is deemed never to have been perfected against a purchaser of goods for value if the requirements of 9-311(b) or 9-313 are not met before 

· Time SI would have become unperfected under the law of the other jurisdiction had the goods not become covered by a certificate of title from this state, or 

· The expiration of 4 months after the goods had become so covered 

· 9-303 covers certificates of title 

· The local law of the jdx under whose COT the goods are covered governs perfection, the effect of perfection or nonperfection, and the priority of a security interest in goods covered by a COT from the time the goods became covered by the certificate or title until the goods cease to be covered by the certificate of title 

· Under this provision UCC does not care whether Dr has any relationship with the state issuing the COT—just care if one has been issued 

· If a state has a COT governing the item, that st’s law should govern
Note: SP and the Dr have no power to K wrt what will constitute proper notice to Ts. (ex: Dr can’t rep & warrant CEO=NY; if it does, SP cannot rely on this and claim GF belief that it filed in right office)
Changes & Amending F/S
Note: amending f/s does not extend period of effectiveness, only cont stmt does that
When is it okay to Amend? (9-509d)
Can file amendment (other than one that adds collateral or adds a Dr) only if:


1. SP of record authorizes the filing, or

2. Amend = term stmt of which SP has failed to file req term stmt, Dr auth the filing, and the term stmt indicates that Dr auth it to be filed.  

Note: This is not as good as when SP files it—since it says Dr was the one to file it can lead to questions of reliability (9-519g)
Correction Statement (9-518a)
A person may file a correction stmt if person believes the record is inaccurate or was wrongfully filed.

When to file Amendment
1. Dr moves to New State ( SP has 4 mos to file new f/s in new jdx (9-316a 2)
2. DR changes name ( if name change would render f/s “seriously misleading” Effective for collateral acq by Dr b/f or w/in 4 mos of name change
NOT Effective for collateral acq after 4 mos unless amend filed.
3. SP changes name or new SP ( no refile necessary

4. SP becomes Dr to another Bank & transfers chattel/accts ( refile req
5. New Entity/New Dr (who agrees/by law or req to be bound by SA- merger)
a. Same state & name “seriously misleading” ( 4 mos to amend (9-203d);
b. New state ( new f/s w/in 1 yr 
c. New state & “seriously misleading” ( 4 mos grace period (9-316a 3).
6. Change in collateral characterization ( no amendment necessary

7. Change in location of collateral ( no amendment necessary

8. Assignment of Collateral where Perf SI ( no amendment necessary
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CAUTION: if SP loses perfection even temp, it is as if SP never had perfection.  BUT, they don’t lose priority wrt to Donees or LCs.
Termination Stmts
Upon filing of termination stmt, f/s ceases to be effective (9-513d)

Consumer Goods (9-513a) 

a. SP must file term stmt if f/s covers consumer goods &:

i. No oblig sec by the collateral & no commitment to give value or
ii. Dr did not auth filing

b. When:
c. Auto: w/in 1 mos after there is no oblig & no commitment to give value 

d. Demand: w/in 20 days after SP receives authenticated demand from Dr

Non-Consumer Goods (9-513b) – Demand req

c. W/in 20 days of Demand by Dr if:
i. Except where f/s covers accounts/chattel paper that have been sold or goods that are the subject of a consignment, there is no obligation secured by collateral & no commitment to give value

ii. F/s covers accounts/chattel paper that has been sold but as to which the Accnt Dr or other person obligated has discharged its obligation

iii. F/s covers goods that were the subject of a consignment to the debtor but are not in the debtor’s possession, or

iv. Dr did not authorize the filing of initial f/s 

Bogus filings: Dr has many options
a. Demand termination under 9-513

b. File a termination statement (naming Dr as filer)

c. File correction statement (naming Dr as filer)

d. Sue for damages (any loss c aused by failure to comply w/Art 9)

e. Recover Stt damages $500 per case of violating 9-509(a)

f. Recover Stt damages for failure to file termination stmt.

Possession (9-313)
Possession by or Delivery to SP perfects SI w/o filing

a. Possession okay for:
i. Tangible negotiable documents

ii. Goods
iii. Instruments
iv. Money
v. Tangible Chattel Paper 

vi. Goods covered by Cert of Title (only when permitted in 9-316d)

b. Perfection Occurs When:  No earlier than when SP takes possession and continues only while SP has possession.  
Note: if SP gives good back to Dr (even for short period of time) (not perfected, even if Dr signed receipt stating SP has SI in good.  SP would need to file f/s to perfect when goods out of SP’s possession.
c. Notes & Examples:
i. Photocopies: possession of photocopies does not perfect title
ii. K of Sale: taking possession of K of Sale does not perfect title, Rts under the K  = accts, which cannot be perfected by possession
iii. Retail Sales Installment Agreem. = tangible chattel  paper(possession (
d. Goods in Bailee Arrangment (9-312c): 
Rule: can perfect SI in goods covered in Neg Doc by possession of Neg Docs.  And, SI perfected in doc has priority over SI that becomes perf in goods by another method during that time.  

Ex: while goods are in Bailee’s possession and neg doc covering goods has been issued, can perfect SI in goods by possessing Neg Doc.  
Neutral Bailee is Required 
7-104 states a kind of negligence or malpractice standard for warehouse operators, might be situations where would try to argue this should apply to sham warehouses

Temp Perfection & Bailee SP has 20 days to take possession/control of the Neg Doc (warehouse cert) from time SI attaches (grace period).
Notes:

· W/o possession of Doc, temp perfection ( 10 days 

· Recall: Possession trumps Filing for neg docs.

See also Release Rule Pg XXX.
e. Goods in hands of T
Notification of T does not suffice to perfect under 9-313(c).  T must auth an acknowledgment that it holds possession of collateral for SP’s benefit.

Ex: museum holds art for SP, SP just tells museum ( not enough, museum must auth record acknowledge it holds possession for SP

Automatic

SI is automatically perfected when it attaches (9-309)
Applies to:
1. PMSI in Consumer Goods (w/o cert of title)

2. Assignment of Accounts or Payment Intang (causal and isolated assignments - things no one would think of filing)

In re Wood
SP loaned his buddy 10K, wanted assurance so took an assignment of a couple of Accts MD had.  MD bankrupt b/f SP files.  SP argues casual and isolated assignment. Ct: while stt indicates sign amnt of Dr’s accts, comments indicate a casual or isolated transaction.  Only have to meet one test and that the casual and isolated transaction was satisfied. Hull says do not rely on this—ct putting more weight on comments than on the stt.
3. Sale of Payment Intangible – ex: sale of Loan Participation Agreement
4. Sale of Promissory Note - protect buyer of PN if Dr goes bankrupt b/f PN are physically transferred 

5. Assignment of Healthcare ins receivable to the provider of the healthcare goods or services

6. SI in Investment Property created by a broker or securities intermediary

7. SI in a Commodity K or commodity account created by comm intermedry
8. An assignment for benefit of all Crs of the transferor and sub. transfers by the assignee thereunder

9. SI created by an Assignee of a beneficial interest in a decedent’s estate

10. Sale by indiv of an account = rt to payment of Lottery or game winnings
11. There are a few others relating to other sections of the UCC

Continued Perfection: 
SI/AL is perfected continuously if it is originally perf by one method and later perfected by another method sla no break. (9-308c)

Perfecting Supporting Oblig
Perf of SI in collateral also perfects SI in a supporting oblig for the collateral 9-308(d)

Ex: perfect SI in an account ( perfect SI in supporting obligation of the account

Temp Perfection & New Value (9-312e)  
20 Days Temp Perf: SI in certificated sec, neg docs or instruments is perfected w/o filing or taking possession/control for a period of 20 days from the time it attaches to the extent that it arises for new value given under an auth SA
Notes:

· W/o possession of Doc, temp perfection ( 10 days 
· SI in an instrument only by filing is subj to defeat by certain subsequent purchasers who actually take possession of the note.

Release rule for Goods/Neg Docs (9-312f)
Perfected SI in Docs, Instr or Goods in possession of a Bailee (can’t collateral in SP’s possession) remains perfected for 20 days w/o filing if SP makes available to Dr for the purpose of:
1. Ultimate Sale or Exchange

Note: if good is sold, bank’s SI will attach to proceeds automatically.

2. Loading, unloading, storing, shipping, transshipping, manufacturing, processing, or otherwise dealing with them in a manner preliminary to their sale or exchange

Recall: you can perfect under one method & later perfect under another w/o disrupting continuity of perfection.
Warning 20 days: if Dr does not return w/ Docs, Instr or Goods w/in 20 days SP loses SI dating back.  Best to make Dr wait until SP has filed b/f releasing collat.

Release rule for Sec Certs/Instruments (9-312g)
Temporary perfection: delivery of a security certificate or instrument to Dr

1. A perfected security interest (by possession) in a certificated security or instrument remains perfected for 20 days without filing if the secured party delivers the certificate or instrument to the debtor for the purpose of

f. Ultimate sale or exchange, or

g. Presentation, collection, enforcement, renewal, or registration of transfer

2. Even though you can be temporarily perfected, it is not a good idea to use this provision—the secured party is taking a huge risk.

Control (9-314)
Perfect by Control for:
1. Investment Property  stocks, bonds, publicly traded securities

Note:  can also perfect invest prop by filing (9-312a)
2.  Deposit Accounts . 
Note:  can only perfect deposit accnts by control (9-312b)
3.  LOCs . 
Note:  Can only file if perf of SI in collateral perfects SI in underlying collateral (9-308d)
Ex: LOC as a supporting obligation to an account—perfecting SI in the account perfects the SI in the LOC

Why Control? Control trumps Filing
BUT SI remains perfected only while the SP retains control (9-314b)
Control of Invest Property 
Whether a person gains control depends on what form the sec is held (8-106):
Essentially SP has taken whatever steps nec to put itself in pos where it can be sold w/o further action by owner

	§
	Form of Invest Prop
	Req to Control

	(a)
	Certificated Sec = Bearer Form

(where sec is payable to bearer of cert)
Ex: shares w/ your name on them
	Cert is Delivered to Purchaser

	(b)
	Certificated Sec = Registered Form
(cert specifies person entitled to the sec)

	Delivered to Purchaser +

(1) cert is endorsed to purchaser or in blank by an effective endorsement; or

(2) cert is reg in name of purchaser, upon original issue or reg of trans by issue

Note: if deliver cert w/o endorsement still can perfect under 9-313 (possession) but ≠ “control.”  Here, Control trumps 9-313.

	(c)
	Un-Certificated Sec
Ex: MF for which you get monthly stmt
	(1) Sec is Delivered to purchaser; or

(2) Issuer has agreed to comply with instr by purchaser w/o consent by reg. owner



	(d)
	Entitlement Securities
Ex: Brokerage acct
	(1) Purchaser becomes entitlement holder (put name on account);

(2) Sec Intem has agreed to comply w/ entitlement orders from purchaser w/o consent by entitlement holder [even if under joint control]; or

(3) another person has control of the sec entitlement for purchaser, acknowledges that is has control for purchaser

	(e)
	Margin accounts/loan
	Auto control


Delivery Def’ns:

1. For Certificated Sec = 8-301a

2. For Un-certificated Sec = 8-301b

Control of Deposit Accounts (9-104a)
****Recall: only way to perfect SI in Dep Acct = Control (can’t file)

SP has Control if:
1. SP = Bank for the deposit account

2. Tri-Party Agreement - Bank agrees to comply with SP’s instructions w/o further consent by Dr

3. Change name of acct to be SP - SP becomes Bank’s customer wrt deposit account (this is the safest method) 

Control of LOCs  (9-107)
Can get control: (1) f/s as an account; (2) control. 

SP can get control over a LOC if they get the issuing/confirming bank to agree to assign proceeds to SP.   An issuing bank/confirming bank need not agree to assign proceeds, but if it also cannot unreasonable withhold payment of LOC if SP presents LOC and nec docs (5-114d & 9-409).  If SP (not beneficiary) gives LOC and docs to bank and bank does not pay SP cannot sue Bank, must req Beneficiary to collect and pay SP.   
If Bank doesn’t agree to assign, then can prefect by filing as to the account and use the LOC as a supporting obligation.  And, where perfect primary obligation you also are perfecting as to supporting obligation.  [THIS ALSO APPLIES TO SURETIES].  Problem with filing, however, is that party with Control over LOC beats filed party.

Priority Disputes
Generally
Golden Rule (9-201)
1. SP wins unless can point to something in the UCC that says SP does not win

2. Slightly tarnished Golden Rule: Fed law might come into play and affect who wins (Ex: bankruptcy code)
Priority det by 9-317 thru 9-339

Unperfected SP v. Perfected SP
Rule: Perfected SP beats unperfected SP (9-322 a 2)

Galleon Industries, Inc. v. Lewyn Machinery Co.
Goods mistakenly shipped to B but were supposed to be held until paid.  S then sent B invoice and gave 30 days to pay.  Bank had a floating lien on B’s equip.  Ct: sending bill meant S = PMSP b/c trying to retain SI in equip. Since S did not file, they were unsecured.  Bank with floating lien = perfected SP and wins.
Perfected SP v. Perfected SP
Gen’l Rule: First to File or Perfect (9-322 a 1)

1. Does not matter if one party was aware of the other’s SI— pure race system 

2. Future adv do not req SP to file new f/s
Comment 3, Ex 1 to 9-323(a)

Ex: (1) SP1 loans and perfects (2) SP2 loans and perfects.  (3) Dr pays off SP1 but no term. stmt filed (4) SP1 gives more credit & new SA, but no new f/s.  Org f/s is good wrt future adv.  First to file of perfect wins.

PMSP v. Non-PMSP
Gen’l Rule: PMSI wins (9-324a)
Except as otherwise provided, a perfected PMSI in goods other than inventory or livestock has priority over a conflicting SI, and except as otherwise in 9-327, a perfected SI in its identifiable proceeds also has priority, if the PMSI is perfected when Dr receives possession of the collateral or within 20 days thereafter

20 Grace Period: PMSP has 20 after possession to perfect for priority 
(even if PMSP doesn’t file they still have 20 days to beat other SP)
Possession = when Dr has some of the goods in possession & 

it is apparent to potential Cr that Dr has acq int in goods.

Ex1: 1/2 assembled & installed machine delivered to Dr (even if missing crucial part) ( enough to give T impression Dr had acq rts 

Ex2: Dr tries-out machine for 30 days then decides to buy it. 20 days does not start until goods = collateral (when agrees to buy)
Exception 1: Inventory & Livestock (9-324b and d)
PMSP wins if:

1. PMSI is perfected when Dr gets possession of collateral (No 20 day grace per)
2. Authenticated Notification must be given to other SPs (w/conflicting SI)

(note: voicemail does not count as authenticated notice)
3. Notice must indicate intent to acq PMSI & must describe inventory
4. Notice must be received w/in 5 yrs b/f Dr takes possession of inventory
(Can make deliveries for up to 5 yrs, after that must give new notice)
Note: Consignor has PMSI in inventory ( must comply with 9-324(b) 

Q & A Example (pg 147):  Dual Status Approach.  Inclusion of after-acq prop cl & future advs cl will not destroy PMSI to extent that an item sec repayment of its own price.  $80k owed to dealer (PMSI dual status), $100k to Bank.  

Item 1 (sold $40k)– paid off b/c payments go to oldest debt ( $0 to dealer
Item 2 (sold $45k)– debt remaining = $40k (dealer); $5k to bank

*Money from sale goes to dealer iff it secures repayment of its own price
Proceeds: difference between (a) and (b)

1. In (a) priority extends to identifiable proceeds

2. In (b) the priority only extends to what is listed in stt (not A/R)

Kunkel v. Sprague National Bank
Cr has floating lien over Dr’s cattle.  S sold cattle to Dr and retained PMSI in cattle, but never delivered cattle to Dr.  Fight b/t PMSI and holder of floating lien.  I: PMSI in proceeds do not reach accounts.  Arguably selling cattle and having them slaughtered to det their price creates delay b/t when cattle sold and money coming to S = A/R.  Ct: parties were contemplating a cash sale and not the creation of an A/R and sale of goods on credit—the only way a cash sale can go forward with cattle is through killing/slaughter.  PMSP prevails.

Rule: if Dr never receives possession, 5 yr period never begins, and PMSI has priority even if notification is not given. 

Exception 2: Mechanic’s Liens (9-333)
Rule: As long as mechanic has possession of collateral, First to File or Perfect rule does not apply, mechanic wins until possession is given up. UNLESS, the st stt providing for a mechanic’s lien gives different priority.
Conflicting PMSIs (9-324g)
Wrt inventory/livestock/software (comment 13):

1. Seller loans beat Enabling loans; and

2. If all Enabling loans, then First to file or perfect
Lien Creditor v. Unperfected SP
Lien creditor is (9-102 a 52):
Lien Cr is someone who gets lien through judicial or quasi-judicial proceedings.

1. Cr that has acq a lien on property involved by attachment, levy or the like;
Ex: judgment creditor can have levy on collateral
2. Assignee for benefit of Cr (from the time of assignment);
3. Bankruptcy Trustee (from date of the filing the petition), or
4. Receiver in Equity (from the time of appointment)
Rule: LC wins if person becomes LC before SP perfects (9-317a2)
Exception (SA & f/s): If SP files and Dr auth SA (even if SP has not yet given value) b/f person becomes LC, SP wins (9-317a2B).
Exception (PMSI):  If PMSP files w/in 20 days after Dr receives collateral (unless coll = consumer goods then auto perfected), PMSP takes priority over LC even if LC came first.  Thus, although normally gap LC defeats an unperfected SP, here the 20 day grace period gives PMSP a chance to get priority. (9-317e)
Exception (Future Adv):  LC takes subj to SP’s SI only to extent it sec adv made:

1. B/f the LC’s int arises
2. W/in 45 days of LC int (even if SP knows of LC)

3. > 45 days of LC int (sla SP does NOT know of LC)

4. Pursuant to a commitment entered into at any time sla SP did not have any knowledge of LC.

Ex: SP agrees to loan Dr $150k in one or more advances sla SP may refuse payment adv if Dr is in default (Any future advs are “pursuant to commit entered into w/o knowledge of LC” and thus SP trumps LC for these advances. 
Buyers v. SP
Gen’l Rule:  SI survives sale, lease, license, exchange, or other disposition unless SP has auth disposition or there is an express exception, see below (9-315a).  SP may claim: (1) any proceeds and (2) original collateral, but may have only one satisfaction.
Exception 1: SP has authorized disposition with intent to release SI (9-315a).

Exception 2: Buyer takes free if:  (1) SP has not perfected; (2) Buyer has no actual knowledge of SI; (3) gives value; and (4) Buyer receives delivery of collateral (9-317b)
Notes: 
· Subject rt of PMSP to file w/in 20 days (9-317e)
· GF can be implied (1-304)
Exception 3: BIOCOB takes free of SI (9-320a)
BIOCOB  (1-201a9) = 
1. Buyer in OC of seller’s biz (i.e., sale comports with the usual or customary practices in the kind of biz in which the seller is engaged or w/ seller’s own usual or customary practices)
2. Who does not buy in bulk (i.e., can buy a large quantity of goods, but cannot buy all of someone’s inventory)

3. Who does not take the int as sec for or in total or partial satisfaction of preexisting debt (i.e., buyer must give some form of “new” value – this creates proceeds that the SP can go after)

4. Who buys from one in the biz of selling goods of that kind (e.g., cars from a car dealer, i.e., inventory)

5. Who buys in GF (“honest in fact and in observance of reas comm. standards of FD”) and w/o knowledge that purchase violates others’ ownership rts or SIs

6. Who does not buy farm products from a person in farming operations
7. Seller’s Cr. must part w/ possession; and
8. Competing SI must be one created by the buyer’s seller

Innocent Buyer Problem (Piano Example)
Dealer (Dr ( New Dlr (not BIOCOB) ( Innocent Buyer (BIOCOB)

Even tho innocent buyer = BIOCOB, she cannot take title free of SI unless SI was created by buyer’s seller.  Here, buyer’s seller was not the one who created the SI, the Dealer was the one who created the SI.  Innocent Buyer and Dealer are both innocent parties, but UCC says Buyer has to loses.
Intern’l Harvester Co. v. Glendenning
B bought tractors from dealer & knew how dealers were financed (SI in inventory and then SP has rt to proceeds).  B paid < FMV & knew tractors were worth more.  Knew dealer made fake fill of sale.  B then sells tractors at profit.  Bank sues B for conversion, B argues he is BIOCOB.  Ct: buyer acted in BF ≠ BIOCOB
First National v. Ford Motor Credit Co.
Dr a car dealership.  Ford gives floor plan financing.  Guys at dealership pretend to buy cars and get bank to give them credit, but they leave cars on the lot to re-sell.  Bank says they have priority in cars b/c buyers = BIOCOB.  Ct: buyer acted in BF ≠ BIOCOB, B’s knew they were violating the agreement.
Exception 4: Buyer of Consumer Goods - Garage Sale (9-320b)
1. Seller is selling good as consumer goods
2. Buyer is planning to keep goods as consumer goods 

3. Must act w/o knowledge of the competing interest

4. Must give value
5. Must be before SP files! 
Note 9-320(e): This section does not affect the SI in goods in SP’s possession 

· SP will retain priority if retain possession 

· This rule gives SP a way to ensure they are paid

Exception 5: Buyers of Insts, Sec & Chattel Paper
Possession of Chattel Paper (9-330b): Buyer of chattel paper has priority over SI in chattel paper which is claimed other than merely as proceeds of inventory subject to SI.  (recall broad def’n of purchaser) if:
1. Purchaser

2. New value

3. Takes possession of chattel paper

4. GF

5. OC of Purchaser’s biz

6. W/o actual knowledge of violating SP’s rts (purchaser of chattel paper is not req as a matter of GF to search for prior SI, but even if it does and finds a SI, this does not mean it has knowledge that its purchase violates SP’s rts).
Holder in Due Course: takes priority over any SI, even if they are perf SI (9-331)

Holder in due course (3-302)
Holder of an instrument if holder took the instrument for value, in good faith, without notice that it is overdue or dishonored, without notice the signature is unauthorized or altered, without notice of another claim to the instrument, without notice a party has a claim to recoupment

Lists defenses that can be asserted against a holder in due course (3-305)
Do not include a claim of an Art. 9 secured party 

Art. 9 will yield to neg instrument law if contest b/t Holder in Due Course of an instrument and SP.  Ex of neg instrument: check, promissory note

Buyers of Farm Products
Fed Food Security Act (7 USC 1631) preempted UCC:
UCC 9-320(a) does not allow BIOCOB of farm products to defeat SP when farm products are involved.  Leg did not like this result and enacted FSA, which treats buyers of farm products like other BIOCOB and allows them to take free of perf SI even if they have knowledge of int (except in 2 circumstances).
Rule: BIOCOB wrt Farm Products takes free of SI.

Exception 1: If SP/Dr provides advance notice of SI to the buyer

1. SP must ask Dr to name Dr’s potential buyers 

2. Dr req to tell SP w/whom they do biz

3. SP will send notice to buyers advising of SI and stating that they may take clear of SI if they make payments to SP

4. If SP does not give notice, buyer takes free of SI

Exception 2: If State has Central Filing System that notifies buyers about SI
 
1. State set up central filing system where B of products and SPs can indicate their ints:
2. Sec of St notifies B of SI - B must pay Cr to take free of SI

3. If B does not register then they take subj to SI

4. IF SP fails to register SI, B takes free of SI

Farm Credit Bank of St. Paul v. F & A Dairy
Application of FSA.  SP had SI in dairy farmer’s milk and proceeds from sale of milk.  SP dealt with dairy that bought from farmer that remitted to the lender.  Farmer changed dairies.  SP gave notice to dairy as required under the Act.  Dairy refused to remit proceeds to Cr unless farmer signed an assignment of proceeds to the bank.  Farmer did not, dairy kept giving money to farmer.  Bank sued.  Ct: for sales where dairy had notice from Cr, they were not clear of FSA and SP had C of A for conversion.  Point: Have to remit directly to SP after receiving notice.
Clovis National Bank v. Thomas
Dr in cattle business.  SA said bank had to consent to selling cattle, bank still let Dr do it w/o.  Bank not strong about saying you have to remit proceeds to us as condition of sale.  Since bank did not aggressively assert their rights, Ct: rts are waived.  Through course of dealing there was an agreement the farmer could sell and the auctioneer did not have to remit the proceeds to the bank.  Point: you should assert rights you have in a K.
Lessees v. SP
Gen’l Rule: Lessees will take subject to SI (2A-307)
1. Cr of a L’ee takes subject to lease K

2. Cr of a L’or takes subject to the lease K unless Cr holds a lien that attached to the goods b/f lease K became enforceable

3. L’ee takes a leasehold int subject to a SI held by a Cr of L’or 

Exception: LIOCOB takes free of L’ors SI (9-321c)
LIOCOB takes its leasehold interest free of a SI in the goods created by the lessor, even if the SI is perfected and the lessee knows of its existence
LIOCOB is one who (2A-103o) :
1. leases goods
2. in GF and w/o knowledge that the lease violates rts of another 
3. in OC (usual or customary practices in the kind of business in which the lessor is engaged or with the lessor’s own usual or customary practices) & (Person that acquires goods in a transfer in bulk or as a security for or in total or partial satisfaction of a money debt is not a lessee in OCOB)

4. from a person (not pawnbroker) in biz of selling or leasing goods of that kind

Special Rts of Creditors (2A-308)
S’s Cr may treat a sale of identification of goods to a K for sale as void if as against the Cr retention of possession by S is fraudulent under any stt or rule of law, but retention of possession of the goods pursuant to a lease K entered into but the S as L’ess and B as L’or connection with sale of identification of the goods is not fraudulent if B bought for value and in GF.
If transaction in GF & for value ( not fraudulent

Invest Prop Disputes
Priority of Investment Property (9-328)
(1) SP w/control beats SP by filing 

(filing is only helpful in bankruptcy against trustee)
(2) If >1 SP w/control, priority ranks according to the time of:
i. If collateral is a security, obtaining control

ii. If collateral is a security entitlement carried in a securities account and

1. SP becomes entitlement holder (under 8-106d1)(locks in priority
2. SP gets control by getting sec interm. to comply w/orders from purchaser (under 8-106dii ( 1st to get interm. to agree to comply
3. If control obtained through use of T, then the time of priority would be based as if the other person were the SP
(3) An int held by a sec interm in a sec entitlement or account maintained w/interm. has priority over a SI held by another party

Deposit Accounts & LOC Disputes
Priority of Deposit Accounts (9-327)
(1) SP w/ control beats SP w/o control 

(ex: auto continuous perf for cash proceeds = w/o control)
(2) >1 SP w/control rank according to time SP obtained control:
Except (rt to set-off): SI held by bank where deposit account is maintained ( Bank has priority over a conflicting SP
Except: SI perfected by becoming Bank’s customer wrt account ( SP priority over Bank (9-104a3)
(basically, Bank where acct is held beats everyone unless SP becomes customer wrt that acct, then Bank loses)
Priority of LOC (9-329)
(1) SP w/control of LOC (under 9-107) beats SP w/o control
(ex of perfection w/o control = auto perfection in supporting obligation or temp perfection as proceeds)
(2) SP w/control rank according to priority in time of obtaining control

Article 2 Int v. SP
Entrustment – protecting Buyers that would lose to SP under Art. 9 (2-403)
(1) B of goods acq all title that B’s transferor has rt to transfer; a person with voidable title has pwr to transfer a good title to a GF purchaser to value

(2) Any entrusting of goods to a merchant that deals in goods of that kind gives the merchant power to transfer all of the entruster’s rts to the goods and to transfer the goods free of any int if the entruster to a BIOCOB
1. Under 9-320, comment 3, ex. 2 – a lender can be an entruster

2. So if lender knows what is going on and acquiesces, it may be their rights that end up being sold
Art. 2 & Buyer get SI in goods (2-711c)
On rightful rejection of revocation of acceptance, a B has a SI in goods in B’s possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in a like manner as an aggrieved seller

Priority Disputes (9-110)
SI arising under 2-711 is subject to Art. 9, but until Dr obtains possession of the goods:
1. SI is enforceable even if 9-203 not satisfied

2. Filing is not req to perfect 
3. SP’s rts after default by Dr are governed by Art. 2

4. SP has priority over a conflicting SI created by Dr
Protecting non-BIOCOB: Breach of Warranty of Title
If goods are sold subject to SI and B is not aware of SI at the time of purchase, the Seller has then Breached Warranty of Title under 2-312.  B can revoke acceptance, and when revoked can claim SI in the goods under 2-711(c).  Then, B can claim priority over the seller’s SP by 9-110.

Remedies if Buyer is insolvent (2-702)
1. If S discovers B = insolvent, S may refuse delivery except for cash including payment for all goods theretofore delivered under the K, and stop delivery

2. If S discovers B has received goods on credit while insolvent, S may reclaim goods upon demand made w/in reason time after B’s receipt of the goods.  

In re Arlco, Inc.
SP is a purchaser, have given value, are acting in good faith.  Seller says that because SP cut off financing to debtor that was not in good faith.  Court says SP does not have to keep financing an insolvent debtor—that is not bad faith.  The floating lien holder with an interest in inventory can defeat an unpaid seller of goods asserting a reclamation right.

3. S’s rt to reclaim is subject to B’s rts in OCOB or other GF purchaser for value - Successfully reclaiming to goods excludes all other remedies with respect to them


SP v. Stt Lienholder
Liens arising by Operation of Law (9-333) take two forms:

1. Possessory – liens who effectiveness depends upon possession of goods for priority


2. STT – liens that do not req possession to be effective.

Rule (Possessory Lien): Poss. Lien on goods beats SP
Possessory Lien/Artisan Lien:
1. Service or materials furnished in OC of provider’s biz.
2. Lien is created by statute or rule of law in favor of the person

(lien must not be consensual & must not be from ct judgment)

3. Effectiveness of lien depends upon retention of possession by provider
(can’t vol give up possession, but invol relinquishment does not defeat priority – ex: SP replevy does not break mechanic’s priority)
Ex: Mechanic works on car, has possessory/artisan lien until client pays the bill.  This lien will beat even a SP who filed first.

Rule (Stt not Poss): Ct can use any priority rules; does not fall under Art. 9. 

SP v. Fixture Claimant
Fixtures are a Mixed Beast: SI can be under PP or RP law
SP may take a SI in a fixture, but a B of the land would expect the fixture to serve as collateral for the mortgage loan.  Hence the tension b/t RP and PP.  So, Art 9 came up with a compromise FF which meet gen’l req of f/s and specifc req for RP filings.
Def’n: a former chattel which, while retaining its sep physical id, is so connected w/the real estate that an observer would consider it part thereof.  Def’n under 9-102(a)(41):

Goods that have become so related to particular real property that an interest in them arises under real property law

Examples:

1. Movie theatre seats
2. Water heater at house

3. Wall-to-wall carpeting

4. Boilers

5. Large Appliances

6. Chandelier

7. Rose plants (In re Flores de Mexico)
SI can be under Art. 9 (9-334a)
1. SI may be created in goods that are fixtures or may continue in goods that become fixtures

2. Art 9 SI does not exist in ordinary building materials incorporated into an improvement on land (nails) ( pure reality
3. Art 9 SI clearly exists in something that retains its chattel character entirely and is not part of real property (couch) ( pure goods
Perfecting SI in fixtures (9-502)
1. F/S – will protect against everyone but RP ints (ex: protects against bankruptcy trustee) – should file f/s as “belt and suspenders” approach.
2. Fixture Filing—special type of f/s to be put in RP records

Fixture Filings (9-502)
What to file?

1. (a) Financing statement sufficient only if it

a. Provides the name of the debtor

b. Provides the name of the SP

c. Indicates the collateral covered by the financing statement

2. (b) Fixture filing must have (a) and

a. Indicate that it covers goods to become or are fixtures
b. Indicate that it is to be filed in RP records

c. Provide description of RP to which the collateral relates
d. If Dr does not have an interest of record in the RP, provide name of a record owner

Mortgage can be effective as F/S (9-502c)

Needs to indicate:

1. goods covered, 

2. goods are or are to become fixtures related to RP described,

3. satisfies reqs for F/S

4. recorded

Where to file?
Office in which a mortgage on the underlying land would be recorded (likely to be county not state) ( fixture filing is to fit into the RP records.
Priority Contests
Gen’l Rule:  Real Estate Int (owner/mortgage holder) beats Fixture Filing (9-334)
Exceptions:
1.  First to File (e)(1):
If SI is perfected by FF < RP int (owner/mortgagor) is record, FF has priority over RP int and any predecessor in title for RP int (assignees of the mortgage).

2. PMSI (d):
Perfected SI in a fixture has priority over a RP int (encumbrancer/owner) if: 

1. Dr has an int of record in or is in possession of RP 

(ex: if SP sells furnace to K-or who installs it in someone elses home, SP can’t invoke this rule b/c Dr (K-or) has no int in the RP where furnace was installed)

2. SI = PMSI

3. RP int (encumbrancer/owner) < goods ( fixtures

4. SI is perfected by FF < goods ( fixtures or w/in 20 days thereafter
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Caution: If property is not installed and does not become fixtures, then use normal Art 9 rules to det priority.

3. Readily Removable Collateral (e)(2): 
If SI perf by any means allowed (no FF req) < goods ( fixtures then SP wins and RP int loses.  Need to be readily removable:
a. Factory and office machines

b. Equipment not prim used/leased for use in RP operation 

c. Replacement (not original) domestic appliances that are consumer goods
Why? Rule is nec b/c confusion in law as to whether certain machinery, equip and appliances become fixtures.  It protects SP who mistakenly believes goods would not become fixtures and makes UCC filing rather than FF.  SP doesn’t think they have to make a FF, they think they can treat as a normal good.
4. Consent (f1) and (f2):
SI in fixtures has priority in situations where the RP int (encumbrancer or owner) is consenting to the SI or the Dr has the rt to remove the goods as against the excumbrancer or owner.
Dr is not the owner of the building, the Dr is the tenant.  

5. Judgment Lien (e)(3):
SI in fixture prevails over legal or equitable judgment lien if perfection in SI (by any means need not be FF) < judgment lien. 
Q&A: SP can perfect an int in fixture w/o FF (ex: f/s is ok).  F/s will defeat involuntary LCs and bankruptcy trustees, BUT it will not beat almost every other type of consensual RP encumberancer.
6. Manufactured Homes (e)(4)
7. Construction Mortgage (h): 
Construction Mortgage beats SI in fixtures (even PMSI & FF) if:

Constr Mortg Recorded   <   Goods become fixture   <   Construction is done
Ex: Bank gives $10mm constr loan and files constr mortgage; Dr buys $1mm cabinets to install in building; w/o this exception Bank would lose to PMSP (cabinet store), but we want bank to win.
Art 9 v. Art 9 (9-334 does not govern)

Ex: lien creditor, bankruptcy trustee, etc ( use other priority rules

5 questions to ask
1. Is the good a fixture or will it become one? This is not resolved by Art. 9 and depends on the state you are in.

George v. Commercial Credit Corp.
Put mobile home on cinderblocks and applied for a permit to put a foundation under it.  Filed bankruptcy.  SI at issues was recorded in real property office.  Trustee says was a good and not a fixture and should follow Art. 9.  Ct looks at: (1) physical annexation to realty, (2) if good applied in a way to further the purpose to which the realty is devoted, (3) intent of the person hooking up the good to make it a permanent accession to the freehold estate (most important).  Dr intended to use it as a home on RP, not intending to move it.  Ct: fixture, so ok take SI under real estate law.  
Point: arguable as to what a fixture is.  Treat it both ways to be safe. Can focus on any one of the three factors.
Lewiston Bottled Gas Case
Mortgage lender with properly recorded mortgage on RP.  Mortgage covers after acquired fixtures.  Guy building an inn on property.  He Ks with company to provide A/C units for inn.  K says are going to remain pers property of inn and are not to be considered fixtures even though attached to the property.  Try to perfect by filing but use the wrong name.  Bank makes another loan and searching the name does not show the lien.  Under state law the units = fixtures (ct uses objective test and ignores stated intent of the parties).  Needed a proper FF, which was not done b/c the name was wrong.

Point: FF must say who the record owner is so that someone searching the files will fine it. 
2. Has the security interest been perfected? 9-501
3. Has a fixture filing been made? 9-102(40) & 9-502
4. Priority contest with real estate int? If so, use 9-334, if not use other priority rules
5. Gen’l Rule: Real estate interest will win unless there is an exception in 9-334.

Remedies for SP w/ SI in Fixtures (9-604d)
1. SP that removes collateral must promptly reimburse owner of RP (other than Dr) for the cost of repair of any physical injury caused by the removal.
a. SP does not have to pay for any diminution in value of RP caused by the absence of the goods removed  
b. Person entitled to reimb may refuse permission to remove until SP gives adequate assurance of the obligation to reimburse

2. The drafters leave many questions related to what the SP can do open
3. Foreclosure on the property to pay for the fixtures?

Maplewood Bank Case
Contest between Sears with interest in fixtures and bank with trust deed on house.  There was a foreclosure.  Sears had priority over the fixtures.  Sears tried to share in the proceeds when the bank foreclosed.  Court said removal of the fixtures was the exclusive remedy.  This case has been disproved.  Commentators say it would be inappropriate to let the SP foreclose on the entire building—but if another party is foreclosing it makes sense to allow the fixture SP to share in the proceeds

Note: 9-604b overrules Maplewood by providing that a party w/ SI in fixtures may choose to enforce its interest either under Art 9 or under applicable state real estate law.  

Priorities in Accessions
An accession is like fixture but instead of being attached to RP it is attached to PP.  Becomes an issue when SP is claiming an interest in the accession and the other SP is claiming an int in the whole good (9-335)
i. SI can be created in an accession and continues in the collateral that becomes an accession.

ii. SI is perfected when the collateral becomes an accession, the SI remains perfected in the collateral 

Priority (9-335d):  Trad. priority rules apply unless priority wrt COT.  SI in an accession is subordinate to SI in the whole that is perfected by compliance w/ Cert of Title stt.

After Default (9-335e): SP may remove an accession from other goods if SI in the accession has priority over the claims of every person having an interest in the whole.
Commingling of Goods (9-336)

Occurs when goods are mixed together in such a way that they lose their separate identity

Ex: Flour, eggs and milk ( cake 
Continues Perfection: SI remains perf if it was perf b/f collateral becomes commingled 


But, if more than one SI attaches to the new product:
i. SI perf b/f commingling is superior to SI unperf when collateral becomes commingled

ii. If > 1 int is perf when collateral becomes commingled, SIs rank equally in proportion to value of collateral at time it became commingled goods
iii. If SP1 takes SI in good (ex: flour) b/f commingling & SP2 takes SI in good a/t commingling (ex: cakes= inventory) then SP2 wins if it files first. 
Q & A: 2 PMSPs perfected b/f commingling, they rank equally in prop to value of eggs & cream cheese at time cheesecake was made.
SP v. Bankruptcy Trustee
Ability to avoid fraudulent transfers under BC 548

a. Fundamentals of Bankruptcy
i. Fresh Start Principal

1. Clean up the mess and give Dr a chance to start all over again

ii. Pro Rata Sharing of Loss

1. Not enough assets to pay all creditors, so we spread the loss equally among unsecured creditors

2. Some creditors are entitled to administrative priority

3. Article 9 security interest – super priority – if collateral used to secure loan is equal to or greater than the debt then the creditor is entitled to get paid first entirely (force sale of collateral and pay off SP to the extent of the collateral)

b. Strong Arm Provision
i. “Strong arm” provision of BC § 544

1. Gives trustee power of judgment LCs

2. Congress req that LC cannot trump SP wrt any provisions of non-bankruptcy law (such as 20 day grace period for PMSP) that permit relation-back priority 

ii. Problem 100:

1. (a) – Yes, the trustee can avoid the bank’s SI under 544(a) of the Code & it doesn’t matter that no new general creditors came into existence b/t the loan and the petition filing. (trustee wins over unsecured creditor)

a. 9-317 gives a lien creditor priority over the bank in the case above, so don’t even need the bankruptcy code in this case

2. (b) – if bank filed 2 seconds before the bankruptcy provision is filed, then they would win b/c they are now secured (strong arm provision doesn’t help, but this doesn’t take into consideration the preferences)

3. (c) – BC recognizes that the interest could become perfected by filing later, so BC does not cut off the 20-day grace period allowed for purchase money SI

iii. Note: some have argued that the strong arm provision should not rely on whether Cr is secured or unsecured b/c bankruptcy is not being misled by failure to file b/c it does not check filings. 

iv. If SP screws up and doesn’t file b/f bankruptcy then they are unsec and there is more collateral to divided among unsec Crs. 

c. Preferences 

Elements of Preference
a. Transfer

i. Voluntary or involuntary transfer of any interest in property

ii. Paying a Cr money

iii. Creating SI

iv. Judicial Liens (involuntary)

v. When does the transfer occur?

Transfer happens when SI created, unless it is perfected > 30 days after attachment, then it occurs at time of perfection.  If never perfected then date = petition date.

Recall: creation cannot occur until Dr acq rts in property.

Policy: to provide SP w/grace period to file, after which filing is req to det transfer to avoid fraud (SP’s dummying up a SA that shows transfer prior to bankruptcy petition)

b. By Dr

If transfers are coming from non-parties (ex: Sister pays loan for Dr) the transfers CANNOT be attacked by the trustee as avoidable preferences.  Only transfers made by Dr count!!
c. For the benefit of Cr

d. For an antecedent debt

(Creating a new SI is ok)

e. Made while D = Insolvent

(Rebuttable presumption Dr = insolvent 90 days b/f filing bankruptcy)

f. Transfer must be ≤ 90 days b/f filing petition or 1 yr for “insiders”.  Where insiders = corporate officers or relatives

g. Enables Cr to Get More than in liquidation

i. If creating new SI in old debt ( not okay

(Cr will likely get more than in liquidation)

ii. If unsec loan any payment ( not okay

iii. If Cr is secured – have to look to value of collateral compared to outstanding debt.  

If Collateral > Loan ( okay

If Collateral < Loan ( not okay

d. “Subst. Contemporaneous” Exception 547(c)(1)
1. Dr & SP must have intended for a contemporaneous exchange; and

2. exchange was in fact substantially contemporaneous
(ex: paying by check)

e. OCOB Exception - 547(c)(2) 

Trustee may not avoid payment to the extent that it was debt incurred by Dr in OCOB of financial affairs of the Dr and the transferee or payment was made according to ordinary biz terms (reg payments)

i. Problem 101

1. June 8 – Bus Corp borrowed $80k from ONB, July 19 filed for bankruptcy

2. If ONB didn’t file financing statement until the day before Bus Corp filed for bankruptcy – 547(b)(4); trustee may void a transfer of interest of the debtor in property made on or within 90 days before the date of filing of the petition and it is for the benefit of a creditor, for antecedent debt, while D insolvent, enables creditor to get more than in liquidation.  

a. In this case transfer occurs upon perfection (547(e)) on July 18

b. Since transfer is made more than a month after loan is made, then it becomes an antecedent debt.

c. It is an avoidable transfer

3. Substantially Contemporaneous exchange exception does not apply b/c 30 days is too long, that would not qualify as substantially contemporaneous.

a. Examples from book show that the type of transfer that satisfies the substantially contemporaneous exchange involve a loan given and sec interest (transfer) occurring several hours apart.  

4. If ONB had perfected on June 8, but the debtor made some extraordinary payments to ONB w/in 90 day period before filing of petition, could the trustee use 547 to make ONB pay the money back?

a. No, b/c ONB would not be getting more than in liquidation b/c the collateral is worth more than the debt.

5. If Bus Corp was making routine payments to ONB to pay off unsecured debt, is that allowed?

a. Under 547(c)(2) – Have to look at whether the payments are pursuant to an ordinary loan – does creditor typically make this sort of agreement with a debtor and does lender ordinarily make this sort of agmt to make payments.

b. Case held that routine payments are ok as long as loan is ordinary type of loan and done in ordinary course of debtor’s business

ii. If creditor is undersecured, and Dr is making payments to Cr during 90 day period, then trustee can avoid such payments to the extent that Cr is not secured UNLESS such payments are made in the OCOB or made in ordinary business terms.

iii. Note: lenders can be ordinary creditors too; this provision is not restricted to i.e. utility providers, but has to be an ordinary loan from lenders and debtor’s perspective and payments are ordinary

f. PMSI Exception – 547(c)(3)

Rule: Trustee can not avoid a transfer that creates SI in property acq by Dr to the extent such SI:

a. Secures new value

b. PMSI 

c. Perfected ≤ 30 days a/t Dr receives possession of such property

ii. Recall wrt PMSI, SI is not created until the time of attachment (when Dr receives possession of the collateral), so w/o this exception, trustee would be able to avoid PMSI’s when collateral is purchased the day after the loan is given b/c it would be an antecedent debt.

iii. Problem 102

1. Nov 1 Bank loaned Kermit $1k to buy a banjo and had him sign a sec agmt and financing statement.  He bought banjo on Nov 15, Bank filed on Dec 5th.  Kermit filed bankruptcy petition Dec 6th.  

a. The transfer of the sec interest is not a preference b/c 547(c)(3) provides an exception for this transaction:  Bank gave debtor new value to enable the debtor to acquire collateral (the banjo), it was in fact used to purchase the banjo on Nov 5th (sec interest attaches here), and the bank’s interest was perfected within 30 days after debtor took possession of the banjo.  Perfection, therefore relates back to Nov 5th. 

i. Recall that SP does not have sec interest in collateral until it attaches 

b. What if the bank’s SI was not purchase money, but rather a floating lien covering all after-acquired equipment? 

i. Floating lien exception of 547(c)(5) does not apply b/c SI in equipment rather than inventory or receivable

ii. Per 547(e)(3) – the transfer occurs at the time of attachment (here Nov 15) to secure the loan provided on Nov 1 – therefore the transfer occurs on account of an antecedent debt and can be avoided by the trustee

g. Transfers Ameliorating an Earlier Preference – BC § 547(c)(4)
1. Rule: Trustee may not avoid a preferential transfer to the extent that the benefited Cr subsequently extends new value or credit that ameliorates the effect of the earlier preference. 

2. Example: If Dr paid Cr $300 towards outstanding unsecured debt during 90-day period (a preference), but the Cr later provided Dr w/an additional $200 loan, then $200 of Dr’s payment can go towards ameliorating the earlier preference.  The trustee can avoid $100 of the payment.

3. Problem 103

a. In early 2013 John borrowed $1k from Bank (unsecured – no collateral).  Sept 25, 2013 John paid $500 to bank (not in ordinary course).  Oct 4 he borrowed $300 more from bank giving it a SI in his sword collection.  Bank never filed a financing statement.  John filed bankruptcy petition Nov 8, 2013.  Can trustee recover anything from bank?

i. B/c bank never filed the financing statement, therefore per the strong arm provision of §544(a)(2) the trustee can avoid the security interest.  Then, 547(c)(4) provides an exception for transfers ameliorating an earlier preference to the extent that new value is given after the preferential transfer.  So, the trustee can recover $200 from the bank (the difference btwn $500 and $300).

h. Floating Lien Exception – BC § 547(c)(5)

1. The trustee may not avoid under this section a transfer that creates a perfected SI in inventory or receivable or the proceeds of either, except to the extent that the aggregate of all such transfers to the transferee caused a reduction, as of the date of the filing of the petition and to the prejudice of other creditors holding unsecured claims, of any amount by which the debt secured by such SI exceeded the value of all sec interest for such debt on the later of

a. 90 days (or 1 yr for an “insider”) from the date of the bankruptcy petition or

b. the date on which new value was first given under the sec agmt creating such SI

2. Note that BC has different definition of inventory which includes farm products and receivables which includes all chattel paper, docs, etc. (look in supp)

3. The moment of “transfer”

a. When transfer is accomplished by granting an SI in the property:

i. For RP (other than fixtures) it is when a bona fide purchaser could no longer prevail over the creditor, which in almost all cases is the moment of the filing in the real property records.  See 547(e)(1)(A)

ii. for personal property and fixtures 547(e)(1)(B) chooses a moment when a judicial lien creditor could not achieve priority over the creditor, which under 9-317 is the moment of perfection (usually the filing of a financing statement)

1. BC creates a 30-day grace period from the moment of attachment to file.  If filed within this grace period, a relation back occurs to protect the transfer from the trustee’s attack

4. How to Apply the Exception
a. If, at the outset of the 90 days Cr is fully secured (value of collateral ≥ amount of debt outstanding), then trustee can NOT avoid a transfer in any after acq inventory or receivables covered by the floating lien

b. If the creditor is under-secured at outset of the 90 day period, then you compare:

i. Amnt of outstanding debt at outset of 90 day period and the value of the collateral to:
ii. Amnt of outstanding debt and value of collateral at the time bankruptcy petition is filed

iii. If Cr is in a better position at the time petition is filed, trustee can avoid the transfer to the extent that the transfer improves Cr’s position.  
Note: But, this avoidance power only applies when the after acquired property prejudices unsecured creditors (i.e. by using cash to buy additional inventory).If collateral merely increases in value, then trustee can NOT avoid that type of transfer 

5. Problem 104

a. Bank had perfected SI in inventory of Epstein, which owed Bank $20k.  March 1 inventory was worth $8k.  May 28 Epstein filed bankruptcy petition and inventory was worth $20k b/c store had purchased new shipments in interim.  Apply 547(c)(5)

i. Trustee can avoid the transfer to the Bank in the amount of $12k (the SI in the inventory acquired during the 90-day period before petition) b/c creditor’s position was improved to the prejudice of other creditors holding unsecured claims.

1. If bank’s first loan to Epstein of $20k was on May 1 when inventory was worth $12k then the trustee can avoid $8k of the transfer.

6. In Re Smith

Holding: Before we do the 2 part type, we have to show that at some point during the 90 day period the amount of collateral was less than the amount that was owed to the creditor.   Do this test before you even apply the floating lien exception. Facts: during the 90 day preference period, the debtor paid down the loan, and there was enough collateral for the debtor to be paid in full. Trustee argued that it should be able to avoid the payments made to creditor during the 90-day period. Trustee has burden of proof to show preferential transfer

Money used to pay off creditor was from the sale of the collateral used to secure that loan.  Therefore the creditor was not helped at all by the payments made during the 90 day period.  Trustee had to show that during the time the payments were being made, the collateral was worth less than the amount of the loan.

i. Fraudulent Transfers
i. UFCA and UFTA contain provisions that permit Cr to avoid transfers made by Dr w/ the intent to hinder, delay, or defraud creditors
ii. Trustee may avoid intentionally OR constructively fraudulent transfers made by Dr w/in 2 yrs prior to bankruptcy (§548(a)(1)(A) of BC)
1. Made with intent to hinder, delay, defraud; or 

2. Made for exchange of < equivalent value despite lack of intention to hinder, delay, or defraud which leaves Dr is poor fin condition
Exs: gifts made for 50% of value of the property; leveraged buyouts (S sells biz to B on 
iii. Problem 105

1. 5 months before Arnold declared bankruptcy he wrote his memoirs and gave his wife a security interest in the right to receive royalty payments “for the many debts I owe her”.

2. This may be intentional fraud (to hide assets from his creditors) b/c the transfer was made to a family member and at common law transfers to family members were presumed to be fraudulent. 

3. If Arnold didn’t really owe any money to wife, then there is no value given in exchange for the SI (which is required) and the SI is unenforceable.

4. If Arnold really does owe wife money, then she can only enforce the SI to the extent of Arnold’s debts to her and it is not a fraudulent conveyance. 

5. Note: this would be a preference b/c it is for an antecedent debt (the many debts I owe her) and is 1 yr before bankruptcy petition.  Look at transfers made 1 yr before petition for “insiders” and the wife is an insider.

6. Case cited: King v. Ionization – there was some money owed to debtor (by sister company), but the transfer was made in order to shield debtor from another unsecured creditor.  The court held that it was fraud b/c the sister company was not really going to foreclose on the property in order to satisfy its debt.

SP v. IRS
Rule: IRS liens trump all subsequent liens.  It also trumps some previously filed SIs:

1. SI filed BUT unperfected
2. SI ≠ Choate.  SI is choate if can est: (1) id of SP, (2) property to which int attaches, and (3) amnt of debt.  
If SI = Choate, then SP beats IRS. Ex: single loan for car and SP filed b/f IRS, it will beat IRS. Choateness is usually an issue wrt future advances. 
After Acq Prop for Commercial Fin Sec ( 45 day grace period a/t tax lien
Property acq w/in 45 days is still ok for SP, but outside of 45 days tax lien has priority.  SP’s knowledge of tax lien does not destroy 45 day period.  D/f is that Bank can control its own funding activity but may not be able to control Dr’s purchasing.
What Property? only commercial financing security acq by T before 46th day
Comm financing sec = paper of a kind ordinarily arising in comm transactions:

· Accounts

· Inventory

· Chattel paper

· Mortgages on RP
· Inventory

Plymouth Savings Bank v. US IRS

SI created and perfected. Tax lien filed 3 years later.  One month later Dr enters into K to help hospital get a license, the final 75k to be paid 2 yrs a/t license obtained.  License obtained 1.5 months later.  Dr sells her license and 75k not yet paid.  Ct: this is comm. fin paper b/c K is considered to be paper norm arising in comm. trans. and thus rt arises w/in 45 days.  Even tho proceeds will not be obtained for 2 yrs and may be categorized as an acct, they relate back to when the K was signed (w/in the 45 day period).  SP trumps IRS. Point: when dealing w/ classification of collateral in dispute w/ IRS you have to use IRS classification.

Future Adv ( SP has 45 after tax lien to adv money sla SP has NO knowledge 
· Once SP knows of tax lien it cannot adv money w/o losing priority.
· If you already have extended credit, then IRS files, SP is safe
Tax lien reaches only Dr’s equity in Property
Cts and rev rulings say that PMSI reserves title in Cr granting it, therefore it is not property subject to the IRS lien.  Dr only has property b/c of the loan, so PMSI prevails.
Comparing All Future Adv Clauses (9-323)
1. (d) B of goods, not BIOCOB, takes free of SI to the extent that SI secures advances made after the earlier of: 
(1) SP learns of the sale, or 
(2) 45 days after purchase

2. (e) Above section does not apply if the advance is made pursuant to commitment entered into w/o SP knowledge of sale and b/f 45 day period 

3. (b) LC beats SP if advance is made > 45 days after becomes a LC unless:
a. Made w/o knowledge of the lien

b. Or made pursuant to commitment entered into w/o knowledge of the lien

a. Basically saying if you do not have knowledge of the lien you can keep making future advances, and you can keep making them for 45 days even if you do know
SI in Proceeds
Definition of Proceeds (9-102a64)
a. Whatever is acq thru sale, lease, licen., exchange, or other disposition of collateral

b. Whatever is collected on, or distributed on account of collateral

c. Rights arising out of collateral

d. Claims arising out of loss, defect, interference, etc. with the collateral

e. Ins payments for reasonable loss (ex: proceeds for stolen collateral)
f. Proceeds of Proceeds = Proceeds

Note: Cash Proceeds = cash, checks or deposit accounts

Attachment Rule: SI attaches to any identifiable proceeds of collateral (9-315a) 
Perfection Rule: (9-315c and d)
1. Initial Perfection: Auto 20 day perfection in proceeds
2. Continuation: After 20 days, SP loses perfection in proceeds unless:
a. Sep perfect proceeds ( date relates back to perfection of orig collateral

b. Auto continuation for cash proceeds ( identifiable cash proceeds 

c. Auto continuation for non-cash proceeds (
i. A filed f/s covers original collateral

ii. Proceeds = collateral for which SI may be perfected by filing in the same office as original f/s, and

iii. Proceeds are not acquired with cash proceeds

When Perfected SI ( Unperfected (9-315e)
If filed f/s covers original collateral, SI in proceeds that remains perfected under (d)(1) becomes unperfected at the later of:
1. When the effectiveness of f/s lapses or is terminated

2. On 21st day after SI attaches to the proceeds

Farmers Cooperative Elevator Co. v. Union State Bank
Priority contest between SP with interest in hogs a feed supplier with PMSI in feed and also took a SI in hogs—but is subordinate.  PMSP tries to argue that they should prevail b/c hogs are proceeds of feed.  If PMSI has priority over feed, has priority over hogs as the proceeds of feed.  Ct: hogs existed before the feed so cannot say hogs are proceeds of the feed.

Priority for Proceeds
1. First to file or Perfect (9-322b)
The time of filing or perfection wrt collateral = time of filing or perfection wrt proceeds

Non-Filing Collateral

2. PMSI & Equip Proceeds (NOT Inventory or Chattel Paper)
If PMSP beats SP wrt collateral ( PMSP beats SP wrt proceeds (NOT inventory)
(recall: to get PMSI must file w/in 20 days of attachment)

3. PMSI & Inventory Proceeds (Inventory or Chattle Paper)
a. Priority is ltd to identifiable cash proceeds of inventory

b. which are received on or before delivery of inventory to Buyer

4. Purchaser of Chattle Paper (9-330a) if
“Super-priority” over SI in chattel paper that is claimed as proceeds if:
a. GF & OC
b. new value

c. Purchaser of chattel takes possession or control 
d. W/o knowledge of violation of SP’s rts

e. Chattel paper is not assigned to identified assignee other than purchaser 

(In this situation you have to look and see whether the chattel paper is serving as additional collateral and the lender is extending credit based on the strength of the chattel paper and not just the inventory)
5. New Dr Issues
1. New Dr (9-203d and e)
New Dr = person becomes bound by SA entered into by someone else if by K or Law:
a. SA becomes effective to create a SI in the person’s property, or

b. Person becomes generally obligated for the obligations of the other person, and acquires or succeeds to the other person’s assets
2. F/S = good for New Dr
Unless it becomes seriously misleading (if so, have 4 mos to file) (9-508)
3. Priority of SI Created by New Dr (9-326)
a. F/S is effective unless seriously misleading (then have 4 mos to files)
b. If SI to which a new Dr became bound were not entered into by same original debtor, conflicting SAs rank according to priority to when New Dr became bound

4. Priority of SI in transferred collateral (9-325)

SI created by a Dr is subordinate to SI in same collateral created by another person if:
a. Dr acq collateral subj to SI created by the other person

b. SI created by other person was perfected when Dr acq collateral

c. There is no period when the SI was unperfected

Commingled Proceeds (9-315b)
Commingled Proceeds are identifiable proceeds:
1. If Proceeds = Goods 

(to extent provided by 9-336, but does NOT include cash)
2. If Proceeds ≠ Goods, the extent SP identifies proceeds by tracing:
a. Ok to trace, but drafters avoiding issue of how to trace.  Must look to non-uniform state law

b. Lowest Intermediate Balance: non-proceeds come out first (most cts)
c. FIFO: first in, first out whether it was proceeds or non-proceeds 

1. Bank’s rt to Set-off will trump SP (unless SP has control over account)
2. Transferee of money gen’l takes Money Free from SI unless in collusion (9-332)
a. A transferee of money takes money free of SI unless transferee acts in collusion with Dr to violate SP’s rts

b. A transferee of funds from a deposit account takes funds free of SI in deposit account unless the transferee acts in collusion with Dr to violate SP’s rts
HCC Credit Corp. v. Springs Valley Bank & Trust
Dr has proceeds from sale of collateral takes the money and pays other creditors with it.  It was a lot of money, the debt was not yet due.  SP 2 knew of SP 1, but did not know the payments were proceeds from the collateral that SP 1 had an interest in.  Ct: payments were not OC payments and SP 2 had to give the money back to SP 1.  
Note: Result would be different under Art. 9—do not want a bunch of litigation about where money came from.  People that receive money should not have to worry about where it came from.
Default
Duty of Care when SP has Possession (9-207a)
SP must use Reason Care in the custody and preservation of collateral in SP’s possession. 
a. Chattel Paper & Instr ( Reas Care = taking nec steps to preserve rts against prior parties unless otherwise agreed.

b. SP has to protect the collateral from harm—not doing things like acting in a way to maximize the value of the collateral.

Expenses, Risks, Duties and Rights (9-207b)
A. Reas. Expenses, including cost of ins, taxes or other costs incurred in custody, preservation, use, or operation of collateral are chargeable to Dr & are sec by collat
B. Risk of accidental loss of damage is on Dr to the extent of a deficiency in insurance

C. SP shall keep the collateral identifiable, but fungible collateral may be commingled

D. SP may use or operate the collateral:
1. To preserve the collateral or its value

2. As permitted by ct order

3. Except for consumer goods, in the manner and extent agreed to by Dr
Duties and Rights when SP in possession or control (9-207c)
1. As add sec, SP may hold any proceeds, except money or funds, received from coll
2. Shall apply money or funds received from the collateral to reduce the secured obligation, unless remitted to the debtor

3. May create a SI in the collateral

Waiver of Rts (9-624)
· Cannot waived b/f default: 

· Duty of GF
· Care
· Breach of Peace
· Commercial Reasonableness
· Notice 
· Rt to surplus proceeds a/t sale

· Applies to Drs, Obligors & Guarantors
· May Waive:

· Except in Consumer Goods Trans, Dr may waive rt to redemption
· Can be waived AFTER default
· Right to notice of sale by auth agreement
· Right to redeem collateral
· Can specify:

· Standard of “comm. reas” sla stnd is not manifestly unreasonable.
Waiver by Estoppel
Dr consistently pays late & SP says nothing but then gets tired of it and forecloses.  Dr argues waiver by estoppel, “should have said something, but you didn’t.”   



Consumer Trans ( Waiver by Estoppel (
Biz Trans ( Waiver by Estoppel is less likely to work ( 

Requesting info from SP (9-210)
· Dr can request an accounting of unpaid obligations

· Dr can request a list of collateral & can ask recipient to approve or correct a list of what the Dr believes to be securing the obligation

· Dr can request a statement of account wrt what Dr believes to be amount of unpaid obligations
Def’n of Default
Article 9 does not define default, up to parties in SA or other Ks to define what will constitute an event of default.

Ex: not paying when due, financial covenant (maintaining an asset to debt ratio), sale of collateral, insolvency, moving the collateral to another state without telling the SP

Upon Default
SP has all rts granted in 9-601, and except as provided in 9-602 also has rts provided by the agreement of the parties
· Can reduce a claim to judgment, foreclose, or otherwise enforce the claim by any available judicial procedure, and
· If collateral= docs, may proceed either as to the docs or to the goods they cover
· Under 9-601(b) a SP w/control or possession has rights and duties in 9-207.
· Under -601(c) SP rts are cumulative and may be exercised simultaneously.
State Bank of Piper City v. A-Way, Inc.
Dr defaults and SP gets judgment against Dr.  SP tries to proceed against T that had the collateral in their possession.  They did not get all of the collateral from T, and meanwhile T had sold the collateral—so they sue T for the rest of the money.  T claims merger and res judicata.  Ct: they do not apply.  Under Art. 9 SP has the rt to sue Dr and they can go after the collateral itself—and they can do this in any order.
Case shows that SP can:
i. Get judgment against Dr and then enforce judgment against collateral; OR
ii. Go for the collateral first and then go after the Dr
Mixed Collateral Situations
Foster v. Knutson
Collateral was both real and personal property.  Default and SP forecloses first on the personal property and then brings action for deficiency and forecloses on the real property.  Although lower court said that SP cannot do this on the grounds of equity—the lower court is wrong.  The SP could go after personal property collateral and then go for the real property collateral.

Can go for PP w/o prejudicing the RP int OR SP can go after both.  CA law in this sit is non-uniform.  It purports to let Cr go after PP first, but has protections for the debtor in case SP decides then to go after RP (9-604).
Insecurity Provisions
Ex: Parties agree that if at any time SP feels itself insecure, it can in GF accelerate the debt, require Dr to furnish additional collateral, etc.
Accelerate at Will (1-309)
If term that could require extra collateral or accelerate the debt, the party has the pwr to do so only if party in GF believes the prospect of payment or performance is impaired
Good faith – 1-201(b)(20) - Honesty in fact and the observance of reasonable commercial standards and fair dealing 
Burden of establishing lack of good faith is on the party against which the power has been exercised.  This section is not applicable to a demand note or instruments that require payment at any time.

Demand notes say that the note is payable on demand—not subject to this provision. There is a distinction between demand notes and those that allow the debtor to pay over time because with a demand note it suggests the SP had a question about the buyer’s ability to pay from the very beginning.  While when sign something payable over time with an insecurity clause, the debtor reasonably expects the lender has to have reasonable grounds to think they cannot pay—with a demand note the borrower does not have this expectation.

Modification of SA
Parties’ actions might constitute modification of the K thru Course of Perf. (1-303)
Course of performance is relevant to show a waiver or modification of any term inconsistent with the course of performance:
1. Parties develop expectations based on the course of performance.  
2. Even if the K specifies that a certain action will not constitute a waiver, the court likely could decide that even with the language in the K the court will find a waiver because of how the parties acted
3. If want to enforce rights that might have been waived (2-209(5)
i. Retract a way by reason notification received by other party that strict perform will be req for any term waived unless strict performance would be unjust b/c other side relied on waiver 
ii. Have to give Dr reasonable time to get their act together 
Self Help Repossession
SP’s rt to Repossession (9-609)
1. After default, a SP
a. Can take possession of the collateral

b. W/o removal, can render collateral unusable and dispose of collateral on a Dr’s premises (9-610)
2. SP can proceed under (a)

a. W/ judicial process (notice and hearing req) or

b. W/o judicial process, if it proceeds w/o breach of peace (NO notice req)
Breach of Peace
What will be considered breach of peace is a question of fact and is not defined by the code.  But typically, the rule is that if the Dr starts squawking, then SP should back off.
Cannot Waive Rts wrt Breach of Peace

Parties cannot waive rts they have wrt breach of the peace (9-6026)

Ex: breaking and entering cannot be done, and cannot decide in the agreement that breaking and entering is ok.  Too much risk to other members of society.


Typically Ok
· Taking collateral from public property w/o Dr

· Taking collateral from Dr’s driveway or lawn

· Break window of car to repossess


Typically NOT Ok
· Taking collateral if Dr is protesting

· Entering Dr’s garage or gated area

· Entering Dr’s house

· Entering T’s property (at all) w/o permission

· Using Cops or off-duty cops (see below)

Williamson v. Fowler Toyota, Inc. (Breaking & entering = Breach of Peace)
Screwing up the repo.  Car donated to charity and ends up on an auto lot to be sold for charity.  Owner supposedly in default on the loan.  The car is on a car lot behind a locked gate.  SP sends the repo man—and independent contractor in this case.  The repo man goes in during the night, busts the lock, takes the car.  Car lot sues saying trespass, conversion, breaking and entering.  SP tries to say they used an independent contractor to avoid liability.  Court says SP owed a duty, cannot get out of the duty by hiring and independent contractor.  SP owes a duty to the car lot not to breach the peace—no delegating that duty.  Breaking and entering is a breach of the peace—even if there is no violence.  SP gets sacked with $45 for the lock and chain, and 15K in punitive damages.



Hillman v. Cobado
Dispute between debtor and SP over whether debtor was in default.  SP tried to foreclose on the collateral and shows up with sheriffs.  SP says “To hell with this, we are taking the cattle!” and then starts heading the cattle out of the barn.  Court finds a breach of the peace—defines it as “a disturbance of public order by an act of violence, or by any act likely to produce violence, or which by causing consternation and alarm, disturbs the peace and quiet of the community.”
Using Cops (Comment 3, 9-609)
· Not ok to use Cops w/o judicial process (DP violation)
· Not ok to use off duty Cop b/c gives appearance of acting under color of law and deprives debtor of DP.
· Probably not okay to bring along a weapon.
· Probably not ok to dress like an off duty cop and make people think you have more authority.
Notice of Repossession NOT REQ for Self-help
SP does not have to give notice to Dr b/f repossessing

· BUT, ct may imply duty to give notice where drafting is sloppy (see Klingbiel)
· BUT, if SP goes to ct and gets a judgment to repo, DP reqs Dr is given notice 
Klingbiel  
There is an insecurity provision.  Debtor buys a car, SP feels insecure for some reason, seizes the vehicle without notice to the debtor.  Notice is generally not required because debtor would have time to hide the collateral.  But arguably here based on the language of the K the SP was required to give notice.  Court reads the K as saying the seller will demand the buyer to pay up or will tell the buyer to deliver the collateral to the SP—both require the SP to tell the buyer what to do.  Since no notice, they were on the hook for wrongful repossession.

**Wrongful repossession = conversion, which may allow punitive dams
Repossessing More than Collateral
If there are other items in repossessed collateral, ct will probably not let SP have a K provision that says no conversion if they take anything in the collateral.  They can probably have something in the agreement that says it will not be conversion if the SP finds something and returns it in a reasonable time—but not going to allow the SP to repo the collateral and then keep anything they happen to find in it.   
Expenses & A’s Fees
Rule: SP can deduct from the collections reasonable expenses of collection and enforcement, including reasonable attorney’s fees and legal expenses incurred only to the extent provided for by agreement and not prohibited by law. (9-607)
Imperial Discount Corp. v. Aiken
Debtor bought a battery for $26 and had $5 credit agreement.  The car was the collateral.  Debtor paid off 2/3 of the loan.  Seller repossess the car and sells it, and then charges all costs and expenses of the repo and sale to the debtor.  Court says that this is an unconscionable charge.
Chattel Paper, A/R, Instruments
Notifying Acct Dr to Pay SP (9-607a)
Can notify the account Dr to pay SP sla SP gives notice.  Note: Acct Dr has broad def’n – includes more than A/R.
· May take any proceeds to which SP is entitled (9-607c)
· May enforce obligations of Acct Dr (or other person oblig on collateral) and enforce the rts of Dr wrt to the obligation of the Acct Dr (9-607c)
Proof of Assignment
Acct Dr may Demand Proof of Assignment (9-406c)
· Has to reasonably id that the accts have been assigned and that SP has the right to collect—if not, then the Acct Dr can keep paying Dr 
· If SP follows the rules and Acct Dr pays assignor rather than SP—Dr may end up paying twice 
Assignee Gets No Greater Rts than Assignor
If Acct Dr can raise defenses against Assignor, then they could also raise them against the Assignee.  So, any claims or defenses that arose out of the agreement Or any claims or defenses that arise before the notice of the assignment given still apply.
Sale of Collateral(9-610)
1. After default SP may sell, lease, license, or otherwise dispose of any or all of the collateral in its present condition or following any commercially reasonable preparation or processing
Preparation: Altho cts should not be quick to impose a duty on SP of preparation and processing, SP should not be allowed to dispose of the collateral in the present condition when it would be commercially unreasonable  (comment 4).
2. Commercial Reasonableness: every aspect of a disposition of collateral—including the method, manner, time, place, and other terms, must be commercially reasonable, SP may dispose of collateral by public or private proceedings, by one or more Ks, as a unit or in parcels, and at any time and place and on any terms
a. Waiver of Comm Reasonableness: Dr can’t waive
b. Advertising – must do more than merely reach the proper audience, it must accurately describe the collateral, and it must give correct info about the mechanics of the disposition.  
c. Disposition w/in Reason Time – SP must not act b/f adv has had time to be effective but must also not delay so long that collateral significantly depreciates in value. Recall  90 day rule for strict foreclosure, see pg XX.
d. Low Prices – obtained at sale may suggest not commercially reason, but w/o more low prices are not determinative. 
e. Burden of Proof: SP if challenegd (9-626a2)
f. Safe Harbors (9-627):
i. In the usual manner on any recognized market
ii. At the price current in any recognized market at the time of disposition
iii. Otherwise in conformity with reasonable commercial practices among dealers in the type of property that was the subject of the disposition
iv. if approved in a judicial proceedings

v. if approved by a bona fide creditors’ committee

vi. if approved by a representative of creditors

vii. if approved by an assignee for the benefit of creditors

3. Public v Private
Public: Auction, Price is determined after the public has meaningful opportunity for competitive bidding—some advertising or public notice must precede the sale—and public must have access to the sale

Private: not Auction.

4. SP may Purchase Collateral:
a. Public Sale
b. Private Sale if: collateral is of a kind that is customarily sold on a recognized mkt or the subject of widely distributed standard price quotations
5. Notice of Sale (9-611)
a. Notice of sale is required b/f disposition of collateral, Unless:
i. collateral is perishable;
ii. threatens to decline speedily in value (ex: stocks and commodities)
iii. is of a type that is customarily sold on a recognizable mkt (ex: stocks)
iv. Dr waives rt to notice of sale AFTER default by authenticated K
b. To whom:
Authenticated Notice must be given to:
i. Debtor
Need only send to Primary Obligor only if he is also the Dr
Comment 3 states that someone obligated on the loan but who does not own the collateral is not entitled to notice

ii. Secondary obligor
Anyone that is a co-signor is a secondary obligor (9-102a28A)
iii. If Non-Consumer Goods, must also send to:
1. Any other party that has sent SP an authenticated notification of a claim of SI in the collateral
2. Any other SP or lien holder that, 10 days before notice, held a SI or other lien in the collateral perfected by a f/s that
ii. Identified the collateral
iii. Was indexed under the debtor’s name
iv. Filed in the right office
3. Any other SP that, 10 days b/f notice date, held SI perfected by compliance with federal law
c.  Timeliness of notice:
i. Whether notice is sent w/in reason time = question of fact
ii. In Non-Consumer Trans ( reason time if notice is sent a/t default and at least 10 days before disposition (as set forth in the notice).  10 Day Safe Harbor for non consumer trans, but it is not a min requirement.
iii. In Consumer Trans ( appropriate time = left to cts (likely to < 10 days)
**Code does not req person receive notice, only that SP sent it
d. Content of the Notice (9-614)
Consumer Trans req everything below:
i. Describe Dr and SP*
ii. Describe collateral being sold*
iii. Intended method of sale*
iv. Dr entitled to an accounting*
v. Time and place being sold*
vi. What happens in case of a deficiency
vii. Phone # and mailing address for Dr to get more info
Non-Consumer Trans req only: * items
e. Dr’s Rts after Sale (9-616)
In Consumer goods trans, SP must:
1. Send an explanation to Dr that there is going to be a deficiency—or that are going to get a surplus
2. Dr can also make a demand for an explanation within 14 days of the request for deficiency
But it seems if SP demands deficiency, they have to explain at that time how they calculated it.  If they send and then Dr has to ask for explanation, SP has screwed up

Recall: Fact that a greater amount could have been obtained at another time or in another way is not enough to show the disposition was commercially unreason.
f. Insider Sale (9-615)
If insider sale ( Dr can show sale was sign below what would have been sold to unrelated persons, when deficiency judgment is calculated it should be based on what SP would have obtained if sold to an unrelated person 
viii. This section applies any time there is a sit where transferee = SP, person related to the SP, or secondary obligor 
ix. Does not matter if public or private sale & can apply even when there is complete compliance with Art. 9
g. What does someone that buys at a foreclosure get? (9-617)
i.  Right of Transferee of the Collateral
SP disposition of collateral after default
1. Transfers to transferee for value all of the Dr’s rts
2. Discharges SI
3. Discharges any subordinate SI
ii. GF transferee will take free of SI even if SP does not comply w/Art 9
iii. If transferee does not take free of SI, then they take the collateral subject to: Dr’s rights, SI under which disposition is mage & Any other SI
SP Non-Compliance & Rebuttable Presumption
Compliance an issue in a non-consumer transaction (9-626(a) and Comments)
A. If SP compliance is placed at issue, SP has burden of showing that they complied (notice, commercial reasonableness)
B. Non-Consumer Trans ( Rebuttable presumption test
1. Rebuttable presumption that if SP had complied with Art. 9, Sp would have obtained the exact amount for the collateral as the outstanding debt, meaning there would be no deficiency
2. SP can rebut the presumption and show that even if they had complied there would have been a deficiency.  They can recover the deficiency that they can actually show. 9-626(b) 
Consumer Trans ( Cts can use rebuttable presumption or any other test.  But note that most cts disregard deficiencies that utlize the FMV of collateral and will instead use: 1) Rebuttable presumption; 2) absolute bar; or 3) full recovery absent counterclaim by Dr.
Right of Redemption

A. Who may redeem collateral? 9-623(a)
Dr, Secondary Obligor, or another SP or lien holder
B. Reqs for Redemption 9-623(b)

To redeem collateral a person shall tender:
1. Fulfillment of all obligations secured by the collateral
2.  Must pay all obligations plus some expenses
3.  If the entire balance is accelerated—have to pay it all
(Although some cts might look at Lendor’s GF at this point)
4. Reasonable expenses and A’s fees 9-615(a)(1)
C. When Redemption may occur 9-623(c)

At any time before the SP:
a. Has collected the collateral
b. Disposes of the collateral
c. Accepts collateral as full or partial payment of the obligation it secures
Strict Foreclosure
Def’n: Where lender forecloses on collateral, takes possession, and then says they are not going to come after Dr a deficiency – the debt is done.  Makes sense in situations where the collateral is worth the same amount or more as the amount of the indebtedness.
Process (9-621): Under Strict Foreclosure, SP has to propose that they will strictly foreclose on the collateral.
2. Say to whom the notification must be given

3. Dr must receive notice of the proposal
4. Other SP (not matter when filed) must get notice
5. These parties then have 20 days to object to what the SP is trying to do—if they object then the SP has to sell the collateral
Consumer Goods - If 60% of the cash price (for PMSI)/loan (reg Dr) has been paid, SP has to sell the property w/in 90 days of taking possession, or within any longer period to which the Dr and all secondary obligors have agreed.  9-620(e) and (f)

Consumer Transaction ( No Partial Strict Foreclosure – SP cannot accept collateral in partial satisfaction of the obligation it secures 9-620(g)
Non-Consumer goods Trans ( Partial Strict Foreclosure okay if (9-620a)
1. Notice to Dr, 

2. Dr consents, and 
3. No other SP objects within 20 days
Note: Mere delay in collection or disposition of collateral does not mean that it is constructive strict foreclosure (Comment 5, 9-620). Delay goes to whether the action is commercially reasonable

Reeves v. Foutz & Tanner, Inc.
Native Americans pawned jewelry to a shop.  Jewelry worth more than the loan.  Pawn broker declared strict foreclosure and gave notice to the debtor.  Debtor did not respond—not well educated.  Pawnshop foreclosed and sold the jewelry for profit.  Debtor says there should have been a sale.  Court says that if SP really has in their mind that they are eventually going to sell the collateral, then they cannot use strict foreclosure. Problem is that this turns on the intent of the SP.  Normally with strict foreclosure the SP does intend to sell at some point—just does not want hassle of noticed sale.  This type of rule would do away with strict foreclosure in almost all cases.  Better to rely on the good faith provisions.
SP’s Liability
9-625 contains the remedies for SP’ failure to adhere to Art. 9.

Dr Can Get:

(a) Ct Order to restrain collection, enforcement or disposition of the collateral

(b) Dams - in amount of any loss.  This can include loss resulting from Dr’s inability to obtain, or increased costs of, obtaining alternate financing

(c) Stt Dams -  in a consumer goods case.  Sort of a stt liquidated damages—if collateral is consumer goods can recover a stipulated amount.
(d) Sue for surplus - if failure to comply caused Dr to lose surplus.  CanNOT sue for additional recovery if there is only a deficiency eliminated or reduced.  The reduction compensates Dr for noncompliance.
(e) $500 for failure to comply with certain requirements

d. No comply with 9-208 or 9-209

e. Files a record not entitled to file

f. Fails to send a termination statement

g. Fails to comply with 9-616(b)(1) and the failure is part of a pattern of noncompliance; no comply with 9-616(b)(2)

(f) $500 stt damages for a failure to comply with 9-210

(g) if SP fails to comply with a request under 9-210, the SP can claim a security interest only to the extent of what was shown in the list of the statement of the request


Subordinate Cr sells Collateral
Rule: Subordinate Crs can repossess and sell collateral even if Senior Cr does not partake in sale.  But, Sr Creditor can step in and sell it if wants to.

How to distribute Proceeds?


1. Sub Cr1 can recover reason A’s fees and expenses related to repossession/sale.



2. Sub Cr1 gets amount its owed

3. Sub Cr2 gets amount it is owed IFF Sub Cr2 makes “authen demand for proceeds before distribution of proceeds is complete.”

4. Dr gets any left overs
5. Senior Cr does NOT share in proceeds b/c Sr Cr’s SI in NOT discharged by sale by Sub Crs.  The other Sub Crs SIs are, however, discharged – so they better make a demand for the money or they lose it.


How much should Buyer at Sale pay?
Since Buyer is taking subject to Sr Cr’s SI, it should pay FMV for good – amount Sr Cr is owed.  Ex: FMV = $2mm; Sr Cr is owed $1mm; Buyer should pay only $1mm.
Letters of Credit
Two Types
1. Commercial - Sale of goods trans.  B will arrange for bank to step in for B and make payments to S upon proof goods have been shipped.  Payments must be made even if it turns out that the goods do not conform to K. (Bar Schwartz case)
Applicant (B) ( Issuer (Bank) ( Beneficiary (S)

2. Stand-by LOC - Calls for a bank to make payment upon a certification that the principle party is in default.  If the person who is owed performance tells bank the person to perform is not performing, the bank will pay the party.
Is there a LOC? 
Definition (5-102a 10)

LOC = a definite understanding that satisfies the req of § 5-104 by Issuer to a Beneficiary at the request of an Applicant (or in the case of a fin instit., to itself or for its own account) to honor a Documentary presentation by payment or delivery of an item of value.

5-104: LOC may be issued in ANY form that is a: (i) record and (ii) authenticated by signature or any other standard practice.

LOC?

No if: “Bank agrees to pay if L’ee is in default.”

Yes if: “Bank agrees to pay upon receipt of L’ors affidavit that L’ee is in default.”

Do the Docs comply? 5-108
Issuer is req to use standard banking practices in examining the Docs presented and must det whether they strictly comply w/LOC terms.  If they do comply ( Issuer must pay and is entitled to reimbursement from applicant.  If they do NOT comply ( Issuer should not pay unless applicant waives discrepancies.  If issuer pays anyway, it is not entitled to reimbursement. 

Strict Compliance?  Ask whether anyone is being misled, if so Bank should not pay.  Ex: 122-5 v 122-S is ok.  Strict does not req slavish compliance, but standard is NOT substantial compliance. 

When to Dishonor? If Issuer is going to dishonor LOC, it must does do within Reas time after presentation but no later than 7 biz days (not a safe harbor, 7 days is max but may req earlier notice).  It must notify presenter of any discrepancies.  If timely notice is not given, Issuer is precluded from dishonoring. 

Fraud? (5-109)
Rule: Where there is material fraud (where person making presentation has no colorable claim to being paid and no innocent party) ct can issue an injunction ordering the issuing bank not to pay.
Consequential & Punitive Dams 
Unless bank knows of fraud, it can pay (and get reimbursement from applicant) sla doc on face comply despite applicant screaming fraud and no ct order.  If Bank follows applicants request and does not pay, then Bank is liable for the face amount of LOC to beneficiary.  Bank will NOT be on the hook for consequential damages & Punitive Damages, but it will be on the hook for A's fees and interest.

 

Tip: Go get an injunction or can get an indemnity applicant. 

 

Injunctions wrt Issuing Bank and Confirming Bank

Applicant cannot get an injunction to stop Issuing Bank from paying Confirming Bank.  Once confirmer pays, issuing bank must pay. Applicant must now fight it out w/ crook. 

Liability of Issuer for Wrongful Dishonor? 5-111
Rt to Reimbursement and Subrogation
Assuming issuer properly paid a LOC, they are entitled to be repaid under 5-108 (in immediately available funds not later than the date of its payment of funds (9-508i).  But, what is applicant is bankrupt? 


Issuer must look to someone else.

Issuer can get rt of subrogation if they could get rt under applicable st law (5-117).  

Art 5 - obligation of issuer of LOC should be treated like secondary obligor for purposes of LOC. 

Rule: Issuer can step into shoes of applicant OR beneficiary and sue to get paid if they have to.

Ex: issuer pays under LOC when it should not have b/c doc didn't conform.  In Sale of good situation and B winds up taking the goods and uses them.  It would not be just to not allow the issuer to any recourse merely b/c it made a mistake.  So, it can step into shoes of beneficiary and sue applicant to get paid.

This contrasts to the USF&G case where the court said no subrogation because the issuer of a letter of credit is a primary liability.
Court in that case said law of subrogation:
1. Claimant paid creditor to protect own interest

2. Claimant did not act as volunteer

3. Claimant not primarily liable

4. Entire debt satisfied

5. Allowing subrogation will not cause injustice to the rights of others

So Art. 5 basically eliminates requirement that cannot be primarily liable—essentially treats LOC issuer as secondarily liable even though they really are not. 

	1
	Jan

	2
	Feb

	3
	Mar

	4
	Apr

	5
	May

	6
	Jun

	7
	Jul

	8
	Aug

	9
	Sep

	10
	Oct

	11
	Nov

	12
	Dec


Does the lessee have the option to terminate the lease?





1-203


Original length of the lease ≥ remaining econ. life of the goods


Lessee has to renew the lease for the remaining econ life of the goods or become the owner 


Lessee has an option to renew the lease for the remaining econ life of the good for no add consideration or for nominal consideration


Lessee has an option to become the owner of the goods for no additional consideration or for nominal consideration 








Substantive determination: does the lessor retain an “economically meaningful reversionary interest” in the goods involved?
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