SECURED TRANSACTIONS OUTLINE
STEP ONE:  SCOPE

I.    The Scope of Article 9 includes: 
A. 9-109(a)(1):  Contractual Transactions
1. A transaction, regardless of its form

2. That creates a Security Interest in Personal Property

a.    1-201:  Security Interest, is a payment obligation

b. Secured by an interest in personal property

3. By Contract

B. 9-109(a)(4):  A Consignment

1. 9-102(20) Definition:  Owner (cosignor) delivers goods to a Merchant (cosignee) for the purposes of sale; 

a.    Merchant Requirements:

i Deals in goods of that kind independently of the Consignor;
ii Is not an Auctioneer; and

iii Creditors do not generally think he is substantially engaged in selling the goods of others 

b. Goods Requirements:

i Must be worth $1,000 or more.  FMV

ii Not applicable to consumer goods immediately before delivery.

2. Rationale:  
a.    A consignment is only a “consignment” under Article 9 if nobody knows it is a consignment.  If it is generally known that it is a consignment, then it is not a “consignment” under Article 9.   
b. If everyone knows something is a consignment, no danger of fraud or secret liens.  Thus, it seems that Article 9 is only interested in remedying possible fraud and secret liens.  
C. 9-109(a)(3):  Sale of Accounts

1. 9-102(a)(2) Definition:  Right to payment of a monetary obligation, but not a right to payment evidenced by a chattel paper or instrument, commercial tort claims, deposit accounts, or letter of credit rights.
2. Rationale:  Because accounts are not sure things.  
a.    The seller can tell the buyer that if more money than is expected comes in, he gets the excess – or the buyer can tell the seller that if less money comes in than expected he will not sue Seller for the remainder.  
b. These terms can make a sale look like a security agreement, and sometimes you cannot tell the difference between them.  A sale is not a sale merely b/c it says so at the top of the paper. 

D. 9-109(a)(5), (a)(6):  Security Interests arising other places in the UCC
1. Does not fit the normal paradigm of (a)(1) because these security interests do not arise contractually.  That is why they needed their own inclusion section.

2. Example would be when a buyer retains a security interest in rejected goods, until he receives his payment back from the seller.  Or, other places in the code.

E. 9-109(a)(2):  Agricultural Liens
1. 9-102(a)(5):  Definition – a security interest in farm products, that 
a.    Secures an obligation for either goods/services furnished in connection with the farming operation OR
b. Rent on personal property in connection w/ the farming operation; and 
c.    The state must provide a statute that is in favor of such a person.  It is not created by consent, it is created by statute.
2. Examples:  
a.    Vet that services a cow on a farm gets a lien on the cow for payment if a statute says he can; 
b. A bank that lends money to a farmer for ‘general purposes’ - lending money is not a service connected with a farming operation, and so is not an agricultural lien.

II. Litigated Issues in Step One:
A. Tort or Contract Liability:

1. 9-402:  Secured Party not obligated in Contract of Debtor or in Tort

a.    The existence of a security interest, without more, does not subject a secured party to liability in contract or tort for he acts or omissions of the debtor.  

b. Means that if a debtor uses the collateral in such a way as to create tort liability, the mere fact that the secured party has an interest in the collateral does not subject him to liability.

2. 9-202:  It is irrelevant which party has title in his name for purposes of Article 9.

B. Leases:  true leases are not a part of Article 9.
1. Indicia of Sale: if many of these, the ‘lease’ could be a secured transaction

a.    Buyer gets full useful life of the goods, 

b. Pays an amount equivalent to the value of the entire life of the goods, 

c.    Risk of loss is on buyer, 

d. Taxes on the goods fall on the buyer, 

e.    Terms in the K say “seller” & “buyer”, 

f.    Buyer gets title.

2. Indicia of Leases:
a.    Not the full useful life, 

b. Pays rent – less than full price, usually covers depreciation and some profit to the lessor,

c.    Expectation that the goods will be returned at the end of the lease,

d. Lessor retains the risk of loss,

e.    K says “lessor” and “lessee”

f.    Lessor retains title.

3. Options to buy at the end of a lease:  1-210(37)  If:
a.    The consideration the lessee is to pay for the right to possession and use of the goods is an obligation for the term of the lease, Not subject to termination by the lessee; and

b. the lessee is bound to renew the lease for the remaining economic life of the goods, or is bound  to become the owner of the goods 

c.    Then a security interest is created.
III. Total Exclusions under 9-109(d) – STEP TWO

A. Interpretation of the UCC:  since 1-102 says that the UCC should be construed liberally, the exclusions here should be construed narrowly, so as to include as much as possible in the scope of Article 9.
B. Most are excluded because they are not consensual, social policy.

IV. Article 1 Revisited – STEP THREE

A. 9-102(c):  General definitions and principles of Article 1 apply throughout Article 9.

B. Article 1 Provisions:
1. Can take into account course of dealing and usage of trade;

2. All Ks have an implied term of good faith

3. If a word is not defined, the definition is its common law definition.

4. Liberally construe the code.

STEP FOUR:  ATTACHMENT

I.      Non-Possessory Attachment 
A. For a Security Agreement to be Enforceable, it must be attached.  

B. Non-Possessory attachment is the only kind allowed for Purchase Money Security Agreements.

C. Requirements 9-203:

1. Value must be given;

2. Debtor must have rights in the collateral, and

3. Debtor gives a written Security Agreement:
a.    Authenticated:  9-102(a)(7):  is Signed or otherwise recorded; 

b. Describes the Collateral, 9-108

i Reasonably identifies the collateral

ii not Supergeneric description (“all debtor’s property”),

iii UCC definitions are okay, except for commercial tort claims, consumer goods, security entitlement, securities account/commodity accounts.

c.    Magic words of “Give, Grant, Convey”

D. The requirements do not have to take place at once, but when all have been met, it becomes attached.

E. Other Terms to Include in a Security Agreement:

1. After Acquired Property Clause (aka Floating Lien)
a.    When collateral will lose value as time goes on, like Equipment

b. It attaches to the after acquired property as soon as the debtor gets rights in the collateral, all other requirements are already in place;
c.    With inventory, some say that it necessarily implies this clause b/c inventory is always revolving.  

d. Does NOT include:  commercial tort claims and consumer goods (unless the debtor acquires it w/in 10 days after the secured party gives value). 

2. Future Advance Clause (aka Drag Net clause or Anaconda clause)
a.    Any money that is lent after the date will also be collateralized by the same collateral.

b. A revolving debt, rather than a revolving collateral.

3. Insecurity Clause:  covenants that the debtor makes to keep the creditor secure in being repaid.

a.    Can include where the collateral will be kept, and its upkeep,

b. Tie to Default Clause:  

c.    If it was a promise to abstain from “anything that makes me insecure,” the default would be subject to a reasonable person standard, rather than a subjective standard.

4. Events of Default Clause:  enumerates what the creditor can claim are events of default.

5. Acceleration Clause:  once default occurs, the secured party can claim the debt due and payable.

II. Possessory Attachment 
A. Under common law, this was the only method for a security interest, it was called the Pledge.

B. Requirements 9-203:
1. Value is given;

2. Debtor has rights in the collateral; and

3. Secured party has possession, pursuant to a security agreement (can be an oral agreement)

a.    Possession substitutes for authentication and description (we know what it is and we know that debtor gave it willingly)
b. Collateral must be possessable under 9-313(a) – must  be one of these forms of collateral:

i Goods; Negotiable documents; Instruments;

ii Money; or

iii Tangible Chattel Paper

C. Possession Issues: 9-313(c), & cmt. 3 & 4.
1. 9-313(c), Possession in a Third Party:  

a.    Agent of the secured party can be in possession, but not te debtor or debtor’s agent.

b. Can have the third party authenticate a record, ack that he is in possession of the collateral for the benefit of the secured party, regardless if he was previously holding it for the benefit of the debtor.  Bailee is included in this.

2. “Possession” is not defined, so have to use common law definition of possession, which is to exercise substantial dominion and control over a thing.

III. Control Attachment (only for 4 types of collateral)
A. Requirements: 9-203

1. Value is given,

2. Debtor has rights in the collateral;

3. Secured party has control over a certain type of collateral pursuant to a security agreement (can be an oral agreement)

a.    9-104 Control of Deposit Account:  A secured party has control of a deposit account if:

i Secured party is the bank where the account is maintained, OR
ii Bank, Secured party and debtor authenticate a record where the bank agrees to distribute the funds to the secured party without consent from the debtor, per written instruction, OR

iii The secured party is added to the account.

b. 9-105 Control of Chattel Paper

c.    9-106 Control of Investment Property

d. 9-107 Control of Letter-of-credit Rights:  
i Beneficiary of a standby letter of credit can (with the consent of the debtor): 

ii Borrow money from a third person and use his interest in the standby letter as collateral, AND 

iii The security interest attaches by way of control when the Beneficiary assigns rights in it to the Secured Party.

STEP FIVE:  PURCHASE MONEY SECURTY INTEREST

I.     Requirements, in addition to Step Four:
A. Seller-Buyer type of PMSI:

1. Debtor must be the Buyer & Seller is the Creditor

2. Collateral must be the thing sold/bought, and

3. Debt created has to ball or part of the purchase price of the collateral.

4. Security agreement usually has retention language instead of “give, grant, convey.”

B. Financier-Buyer type of PMSI:

1. Debtor is the Buyer & Financier is the Creditor;
2. Collateral must be the thing bought;
3. The debt must be all or part of the purchase price of the collateral;
4. Tracing requirement:  must be able to trace the money so that we know that it was used to purchase the collateral – usually the financier will give the money directly to the Seller; and
5. Enabling Requirement:  money must have enabled the debtor to buy the thing, usually shown by the money being given before the purchase of the collateral.

C. Consignments 9-103(d):  automatically deemed a PMSI.  (it looks like a secured sale, but it’s not)
II. Complications to PMSI status:
A. Dual Status:  For non-consumer goods transactions only, in consumer transactions, the court can do whatever it thinks is necessary to protect consumers:
1. Debt Add-on Clauses:  when the collateral secures more money than just the purchase price, (not tax, shipping, etc., that is probably considered purchase price).
a.    California View:  b/c it is used for something other than the purchase price, the PMSI status is destroyed and you have a normal security interest instead.

b. Majority View 9-103(f)(1):  Dual Status:  some money is PMSI and some is regular SI.

2. Collateral Add-on clauses:  Two pieces of collateral secure the debt – one piece was purchased with the debt, and the other piece was already owned by the debtor.

a.    California View: The same.  But, if CA adopts the revised article 9, it could change.
b. Majority View:  9-103(f)(1) Dual Status:  The former is a PMSI and the latter is a regular SI.
3. Cross-Collateral Clauses:  Seller retains an interest in equipment sold, and will retain an interest in any past or future equipment sold to secure the purchase prices.  The collateral from each transaction secures all the transactions.

a.    9-103(g):  Secured party has the burden of showing it has a PMSI, and which money left is still purchase money;
b. 9-103(e):  If the PMSI depends on how payments are allocated (if they are allocated the to PMSI portion of the debt or the SI portion of the debt), then the payment must be applied:

i In accordance with a method on which the parties agree; or

ii In accordance with any intention of the obligor manifested at or before the time of payment; or

iii If none of the above is met, payments should be allocated in this order:

01. To unsecured obligations; then
02. To PMSI obligations (in order in which they accrued); then 
03. To security interests.

c.    9-103(h):  Judge can do whatever he thinks in consumer transactions – no set rule.  This is what the judge in Walker-Thomas Furniture Co did, he said it was unconscionable b/c some of the furniture was already paid off.  Public policy protection of consumers.

B. Assignment of Note & Security Agreement:
1. 1-103:  Common Law rule is not displaced by the UCC – 

2. Assignee stands in the shoes of the assignor, so he would get the PMSI status, as well.

3. No new agreement, no new paperwork, just an additional assignment paper.

C. Refinance of the Debt:

1. 9-103(f)(3):  Does not lose its status b/c it is refinanced, even though it does not meet the traditional requirements of tracing and enabling of a PMSI.

2. “Refinance” is not defined, however, so it may only apply when it is the seller that refinances, rather than a third party.

a.    Depends on whether you can say the PM character of the SI survived.  One way to do it is to trace the terms back to the original PMSI – the more changes that occur, the more likely it is to lose its purchase money status.

b. Note and security agreement are destroyed, and new ones created.

STEP SIX: CHARACTERIZING THE COLLATERAL

I.      Goods
A. Definition:  9-103(44):  Property that is moveable.  Can change status, but can only be one status at one time.  Status of collateral depends on the way in which the debtor uses it.

B. Types of Goods:

1. Consumer Goods:  goods used for persona/family/household purposes.

2. Inventory:  Goods (but not farm products) that are leased, held for sale/lease, furnished or to be furnished under a K of service, Raw materials or material used or consumed in a business.
3. Farm Products:  Goods, where the debtor is engaged in a farming operation, includes crops, livestock, supplies, and products of crops or livestock in an unmanufactured state (apples are farm product, applesauce is not).

4. Equipment:  Goods, other than inventory, farm products, or consumer goods.

5. Software embedded in goods.

II. Semi-Intangibles

A. Definition:  a piece of paper that is necessary to prove the payment obligation, it’s almost the thing itself (like a ticket to a play).
B. Types of Semi-Intangibles:

1. Documents:  Document of Title 7-201(2) or 1-201.

a.    Storage Documents:  documents that evidence goods in bailee’s possession.  It is the ownership of the goods, almost like the goods itself.

b. Shipment Documents:  documents evidencing ownership of goods being shipped, in the ship’s possession.  You borrow money against the document.

2. Instruments:

a.    Negotiable Instrument 3-104:  note, check, draft, cashier’s check, teller’s check, traveler’s check, certificate of deposit.

b. A writing that evidences a right to payment of a monetary obligation, and

i Is transferred by delivery with any necessary indorsement or assignment in the ordinary course of a business,

ii But NOT itself a security agreement or lease.

3. Chattel Paper:  record that evidences both (1) a monetary obligation, and (2) a security interest in certain goods;

a.    Includes leases, but account definition also includes leases.  Chattel paper trumps account definition.  Means that written leases are chattel paper while oral leases are accounts.
b. Similar to accounts, in that there is a monetary obligation, but different from accounts because a chattel paper is a secured transaction – usually a PMSI.

III. Intangibles

A. Definition:  A piece of paper that does not control/represent the payment obligation, the account would survive if the piece of paper disappeared.
B. Types of Intangibles:

1. Accounts:  right to payment on a monetary obligation for property that has been or will be sold/leased/licensed/assigned.  Proved with invoices, usually.

2. General Intangibles:  if you can’t put it in any semi-intangible or intangible category, it’s this.

a.    Payment Intangibles:  a general intangible where the primary obligation of the account debtor is the monetary obligation.

b. Software

IV. Specialized Collateral

A. Commercial Tort Claims

B. Letter of Credit Rights

C. Investment Property

V. Proceeds Collateral

A. Definition:  the money or property for which the debtor exchanges the collateral with a third person.
B. 9-102(64) Proceeds:  
1. Whatever is acquired upon sale, lease, or exchange of the collateral.  See defn., includes rights arising out of collateral, and insurance payoffs.
2. 9-315(a):  Security interest will continue in the original collateral, even after a sale.

a.    Unless, if the secured party authorized the sale, the interest will not continue in the collateral.  And, see priority disputes section for what types of buyer buy free always.

b. Security interest will continue in PROCEEDS, but perfection only lasts for 20 days, unless
i 9-315(d)(1) is satisfied;

ii The proceeds are cash proceeds; or

iii The secured party perfects the proceeds using a separate method.

STEP SEVEN: PERFECTION

I.      Automatic Perfection
A. 9-310: always perfect by filing a financing statement, except . . .

B. 9-309: Perfects when it attaches if it’s a:

1. Purchase money security interest in consumer goods

a.    Rationale:  it’s a secret lien, but too many transactions occur, it would be too burdensome to require them to file, high cost of filing, low risk of it being lent against again

b. Some states say that if the PMSI in consumer goods is over a certain amount, must file for perfection.

2. Assignment of accounts or payment intangibles if the assignment is not a significant part of the assignor’s outstanding accounts or payment intangibles.

a.    Rationale:  it’s a secret lien, but it’s too expensive to file for a small amount of money.
b. Problems:  this is ambiguous.  “Significant” – percentage of accounts owned or a specific dollar amount or casual/isolated transaction.  Probably a specific dollar amount, because that is more congruent with the rationale for allowing the secret lien.  A small percentage of a billion dollars is probably a significant amount.
3. A security agreement created by an assignment of a beneficial interest in a decedent’s estate.

a.    Rationale:  it’s a secret lien, but remote chance that someone will lend against it.

II. Perfection by Possession (if used for attachment, can also be used to perfect)
A.  9-310, always perfect by filing a finance statement, except . . .
B. 9-313, if collateral is in the secured party’s possession, for the following kinds of collateral:

1. Negotiable documents, Goods, Instruments, Money, Chattel Paper.

2. NOT accounts, commercial tort claims, deposit accounts, investment property, letter of credit rights, letters of credit, oil, gas, or other minerals before extraction.  See cmt. 2 to 9-313.

C. “Possession” has the same definition for attachment.  If attached the requisite type of collateral by possession, you will also meet the perfection by possession requirements.  See that analysis again.
D. 9-207:  Duties when in possession of the collateral  - reasonable care standard.

1. Secured party can charge to the debtor all expenses of upkeep for the collateral (tax, insurance, preservation, use, etc.) and those charges are also secured by the collateral.

2. Risk of accidental loss is on the debtor.  Debtor will be liable for any deficiency left by insurance.

3. Secured Party shall keep the collateral identifiable.

4. Secured Party can keep, but must use to set off the debt, any income that the collateral generates.

III. Control to Perfect

A. 9-310:  can file, or can use . . . control. 

B. 9-314 Perfection by Control:  

1. 9-312:  only a deposit account & letter of credit right are eligible to be perfected by control.

2. To determine how to control deposit accounts nd letter of credit rights, look at 9-104 & 9-106.

IV. Filing a Financing Statement

A. 9-310:  File a financing statement, unless you have automatic or possessory perfection.

B. Financing Statement must include 9-502, 9-521

1. Name of Debtor, 9-503
a.    If an organization, must be the name of the document of registration

b. Decedent’s estate has its own rule, trusts have their own rules,

c.    Trade names:  has to be coupled with the individual’s name, a trade name aka d/b/a alone is not good enough.

2. Name of Secured Party, and

3. Indication of the collateral, 9-504: can use a super-generic description.

C. 9-506 Substantial Compliance w/ 9-502 is good enough:

1. Even if it has errors or omissions as long as they are not seriously misleading

2. Making a mistake w/ the name of the debtor on the filing statement is always seriously misleading – no minor errors are allowed for the debtor’s name on the financing statement.

3. BUT, if the person could still find it under the right name, even it is filed under a wrong name, it is still effective.

D. Effectiveness of Filing: 9-516, 517:  it is filed when it is received by the filing officer, not when it is indexed.

E. 9-519(c):  Indexing of the financing statement:  according to the name of the debtor.

1. If indexed incorrectly by the filing officer, 9-517 says that the incorrect indexing does not effect the effectiveness of the filed record.

2. Criticism:  it creates a secret lien.  The secured party is in the better position to discover the incorrect filing than a 3d party, but article 9 puts the burden on the third party.
3. 9-507(c):  Debtor changes her name:  

a.    Still effective as to the collateral acquired by the debtor before, or within four months after the change.

b. Not effective to anything four months after the change unless an amendment is filed.

c.    Burden is on both parties

i Secured party is required to give debtor financial reporting quarterly, so the law gives the secured party at least four months to file an amendment

ii The subsequent secured party must check independently if there has been a name change of the debtor, b/c in  that first four months there is a secret lien.

F. 9-515:  Life of Financing Statement

1. Good for 5 years from the date the filing officer accepts it (date of filing).

2. Can then file a continuation for another 5 years.

a.    Continuation must be filed within 6 months before the expiration of the first 5 years (cannot file a financing statement and a continuation the same day)

b. The Next 5 years start at the date of the expiration of the old statement, not the date the continuation is filed.

c.    Special types of collateral get 30 years (investment property), but that is atypical.

G. 9-501:  Where to file a financing statement:

1. File wherever the state tells you to file.  State wide, not countrywide filing.  Usually file with the Secretary of State.

2. Cmt. 2:  can have statewide filing, countywide filing, or both.  State decides.

STEP EIGHT:  CHARACTERIZE PARTIES WITH CONFLICING CLAIMS

I.      Parties Defined above in Outline

A. Perfected Purchase Money Secured Party (steps four, five & seven)

B. Perfected Secured Party (Steps four & seven)

C. Unperfected Purchase Money Secured Party (step four & five)
D. Unperfected Secured Party (step four)

E. Unsecured Lender (does not meet any of the steps)

II. Other Parties to Consider:

A. Lien Creditor 9-102(52), a creditor who

1. Has alien on proper by attachment, levy or the like;

a.    When a judgment is entered by a court, and it has levied against the item that is the collateral to the secured party

b. Becomes a levy or an attachment when the execution takes place – the states differ on this, and it makes a difference who was first – a secured party or a lien creditor.

2. A trustee in Bankruptcy from the date of the filing of the petition.
B. Individual with a Possessory Lien - a lien created under statute.
C. Buyers

1. Buyer in ordinary course of business 1-201(9), a person that

a.    Buys Goods

b. in Good Faith

c.    w/o Knowledge that it violates the rights of another person

d. The sale comports with the type of business in which the Seller is engaged, or pursuant to the sellers own usual or customary practice.

2. Buyer not in ordinary course:  is a buyer that does not meet one of the above requirements.

3. Buyer of Payment Intangibles:  [no information]

STEP NINE:  PRIORITY DISPUTES

I.      Unperfected Secured Party vs.
A. Always start analyses with 9-201:  Any secured party’s security agreement is effective as against the parties thereto and unsecured creditors and purchasers (includes buyers and donees), unless otherwise stated in the Entire UCC.
B. Lien Creditor and Trustee in Bankruptcy
1. 9-317(a)(2):  unperfected secured creditors are subordinate to lien creditors.
2. 9-317(e):  if the security interest is a PMSI, and
a.    Lien creditor arose between the attachment and filing of the PMSI, then

b. Lien creditor wins if it is not perfected within 20 days after the debtor receives delivery.
C. Creditor with possessory lien for services

1. 9-109(d)(2):  not w/in scope of article 9, but it is for purposes of priority.
2. 9-333:  Priority of Possessory Liens (for goods)

a.    An interest created by state statute or common law that secures payment for services or materials with respect to goods by a person in his ordinary course of business, and is only good as long as he has possession

b. Has priority over a security interest, unless the statute (not common law) provides otherwise.

D. Buyers in General, In or Out of Ordinary Course

1. 9-315(a):  Security interest continues, notwithstanding the sale (in proceeds & original collateral)
a.    Unless the secured party had authorized the sale, explicitly or implicitly (course of dealing, usage of trade).

b. OR unless it is no longer identifiable when commingled with other property (proceeds must be identifiable)
i 9-336 gives identifiable criteria for goods;

ii Can use LIFO, FIFO or other equitable principles or tracing laws

2. 9-317(b):  any Buyer takes free of the security interest if:

a.    Buyer gives value, and

b. Receives delivery of he collateral without knowledge of the security interest,

c.    Before the interest is perfected.

3. 9-320(b):  any Buyer of consumer goods: takes free of security interest, even if it was perfected, if

a.    The seller used the goods for personal, family or household purposes, and
b. The buyer bought for value, without knowledge of the security interest, and

c.    The buyer bought the goods primarily for personal, family or household purposes, and

d. The buyer bought the goods before the filing of a finance statement.

4. 9-317(d):  Buyer of accounts (along with a whole business), electronic chattel paper, general intangibles, takes free of security interest if:

a.    Takes w/o knowledge of the security interest; and

b. Takes before the security interest is perfected

c.    Buyer of accounts alone is an Article 9 transaction, so this section would not apply to him.  He would be subject to the requirements of attachment and perfection to have priority.

E. Buyer in Ordinary Course 

1. First, go thru all the general buyer provisions laid out above.  Then, one more rule.

2. But, 9-320:  Buyer in Ordinary Course takes Free of Security Interest, EVEN IF he knows about the existence of the security interest, if

a.    The security interest was created by the buyer’s seller:
i If he buys the collateral from someone other than the secured debtor, then he does not take free from the security interest.  

ii Means that if the secured debtor sells to Buyer #1, then Buyer #1 sells to Buyer #2, #2 is does not take free from the security interest.

b. However, Common Law says that the assignee stands in the shoes of the assignor, 
i So #2 can take free not on his own right, but of Buyer #1’s derivative right.  

ii But if #1 was not a buyer in ordinary course, #2 could also inherit the loss of priority.
F. Unperfected Secured Party in Same Collateral:  9-322(a)(3):  First to attach has priority.
G. Perfected Secured Party in Same Collateral:  9-322(a)(1): Perfected party has priority.

II. Perfected Secured Party vs.

A. 9-201:  Unsecured Creditor, Donee of Collateral
B. Lien Creditor and Trustee in Bankruptcy:

1. 9-317(a):  Security interest is subordinate to a lien creditor that becomes a lien creditor before the security interest is perfected.  If security interest is perfected 1st, it has priority over the lien creditor.

2. 9-317(e):  If the security interest is a PMSI, then if the secured party files a financing statement before or within 20 days after receipt of delivery, it has priority over a lien creditor that arises between the time of attachment and perfection.
C. Creditor with Possessory Lien for Services
1.  9-109(d)(2):  not w/in scope of article 9, but it is for purposes of priority.
2. 9-333:  Priority of Possessory Liens (for goods)

a.    An interest created by state statute or common law that secures payment for services or materials with respect to goods by a person in his ordinary course of business, and is only good as long as he has possession

b. Has priority over a security interest, unless the statute (not common law) provides otherwise.

D. Buyer in Ordinary Course of Goods Collateral

1. 9-315(a):  usually, a security interest survives the sale, unless the secured party authorized it.

2. 9-317(b):  Buyer can only take free of the security interest if he does so before it is perfected, and
a.    Receives delivery of it w/o knowledge of the security interest, and

b. Gives value for the collateral.

3. 9-320(a):  Buyer can take free of the security interest, as long as the security interest was created by the buyer’s seller, EVEN IF:

a.    The Buyer knew of the existence of the security interest (he just cannot know it violates the rights of the secured party, or else he won’t be a buyer in ordinary course anymore); and

b. The security interest was perfected.

E. Buyer Not in Ordinary Court of Goods Collateral

1. 9-315(a):  usually, a security interest survives the sale, unless the secured party authorized it.

2. 9-317(b):  Buyer can only take free of the security interest if he does so before it is perfected, and 

a.    Receives delivery of it w/o knowledge of the security interest, and

b. Gives value for the collateral.

3. 9-320(b):  If it is a buyer of consumer goods, he takes free of a security interest if he buys:

a.    From a seller who used or bought the goods for use as consumer goods (usually, the seller was a debtor in a PMSI for the consumer goods, so they were perfected automatically);
b. Without knowledge of the security interest;

c.    For value;

d. As consumer goods (for family, personal, household use); and

e.    Before the filing of a finance statement.

F. Buyer of Other Collateral

1. 9-317(d):  Buyer of accounts, chattel paper, or general intangibles takes free from a security interest if he buys:

a.    For Value; and

b. Before the security interest is perfected.

G. As Between other Security Interests:
1. Unperfected Secured party in same collateral:  9-322, first to file or perfect has priority.  Perfected party has priority against an unperfected party.

2. Perfected Secured Party in same collateral 9-322:  First to file or perfect has priority.

3. Perfected Purchase Money Secured Party:  9-322 says first to file, but 

a.    9-324(a) says that a perfected purchase money security has priority over a conflicting security interest in the same goods
b. 9-324(b):  says that a perfected purchase money security has priority in inventory.

III. Perfected Purchase Money Security vs.

A. Perfected Purchase Money Security in Same collateral:  

1. 9-324(g):  Either
a.    (1) a seller-buyer PMSI has priority over a financier-buyer PMSI; and

b. (2) otherwise, whoever was first to file or perfect their PMSI has priority.

IV. Priority of Future Advances:  9-323

A. (b) is about lien creditors, 

B. (d) is about buyers.

STEP TEN:  DEFAULT & ENFORCEMENT
I.      Acts Constituting Default
A. Default is not a defined term under the code, must look to common law and the K between the parties.

B. Security Agreement:  can have a default clause or an acceleration clause, see step four

II. All Rules are in the 9-600’s

A. Procedural Concerns:

1. 9-601: Right Given to a Secured Party under Default of the Security Agreement

a.    Get a judgment and foreclose on the collateral
i Judgment:  where the court enters a monetary judgment for the entire amount owing to the secured party.  Usually would want to do this if the collateral has diminished in value, and it will not cover the amount owed.

ii Foreclose:  where you foreclose on the property and sell it to get money.  Rules are very open-ended and this process could become litigious.

b. Do not have to elect a remedy, can both seek a judgment and foreclose – only limit is that you have one recovery.

2. 9-602:  Waiver and Variance of Rights and Duties:  debtor’s rights under these sections are not waivable
B. If Default, then Secured Party declares a Default and Proceeds under one of two sections:

1. 9-607:  Collection and Enforcement by Secured Party in Accounts, Chattel Paper, General Intangibles, and Collection on Negotiable Instruments.

a.    Notification Financing:  can turn non-notification financing into notification financing, on accounts:
i Notification Financing:  if the Account Debtor was told to pay the secured party at the inception of the deal;
ii Non-notification Financing:  the account debtor never knew that his account was being used as collateral for a loan, and he just always sent his payment to the debtor.

b. Notification to others:  since an account debtor does not include negotiable instruments, must notify the person to pay the sum to the secured party (like letter of credits, I guess??)

2. 9-609:  Secured Party’s Right to take Possession of the Goods and Equipment after Default
a.    Take possession of the collateral; and w/o removal, may render equipment usable and dispose of collateral on debtor’s premises under 9-610.

b. Can either Seize the collateral by judicial process; or w/o judicial process if done without a breach of the peace.

C. Disposition of Collateral:

1. 9-610:  Disposition by Sale – Foreclosure by Sale
a.    Sell, lease, license, or otherwise dispose of collateral.

b. Must be done in a commercially reasonable manner.

c.    Sale of it includes a warranty to title, possession, quiet enjoyment, etc.  Can disclaim the warranties explicitly by K, and (f) gives an example of what would be good enough.

2. 9-620:  Discharge of Debt by Keeping Collateral – Strict Foreclosure
a.    Both sides must agree to this method of foreclosure

i W/o debtor agreement, secured party could get a windfall.

ii W/o secured party agreement, debtor could avoid deficiency.

b. Constructive Strict Foreclosure:  debtor tries to get strict foreclosure on the seller b/c secured party took an unreasonably long time in selling it.
D. Debtor’s Rights

1. 9-623:  Right to Redeem Collateral:  by bringing obligation up to current.

2. Right of Redemption is extinguished when:

a.    Secured Party collected the collateral under 9-607,

b. Secured Party sold the collateral under 9-610; or

c.    Debtor accepted strict foreclosure.

E. 9-608 Hierarchy of payments with the proceeds of the foreclosure:

1. Fees in obtaining the collateral, reasonably attorney’s fees and legal expenses;

2. Satisfaction of the obligation secured by the security interest under which the enforcement was made
