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I. OVERVIEW
a. Secured v. Unsecured Transaction
i. Secured
1. Comprised of a promissory note & deed of trust
a. Promissory note  debt instrument
b. Deed of trust  security instrument (aka mortgage)
i. Security  lien on property
2. Unsecured
a. Borrower signs the debt instrument but debt is NOT secured by any thing (real property)
ii. Pros and cons
	
	Pros
	Cons

	Secured
	· Something to claim if borrower defaults
	· If borrower defaults can only recover the value of the property

	Unsecured
	· Can go after debtor’s OTHER assets if he defaults
	· If debtor files for bankruptcy, you as the lender have no recourse



b. Big 3 Statutes
i. CCP 726: tells lender if they secure promissory note with a DOT you must foreclose CANNOT sue on the note – must go after what is secured FIRT
1. Aka one action rule
2. REMEMBER  non-judicial foreclosure does NOT qualify as an action under 726(a)
ii. CCP 580(b): bank can foreclose but CANNOT get a deficiency judgment against borrower in a purchase money loan or a seller carry back loan – lender ONLY has the right to get back what the property sells for
1. Deficiency: difference between what bank is owed and what is realized at sale
2. Purchase money loan: if a loan is used to purchase property and it is residential 1-4 and borrower is going to live in the house then that loan can NEVER have a deficiency judgment against it
3. Seller carry back: seller extends the buyer credit --- buyer finances the purchase through the seller and the seller takes a DOT on the property
a. ANY type of property as long as seller secures it with a DOT
4. If there is a non-purchase money loan (buying land, refinancing) then after a judicial foreclosure, lender COULD get a deficiency judgment
iii. CCP 580(d): non-judicial foreclosure  NO deficiency judgment
1. In non-judicial foreclosure the borrower is NEVER personally liable to the 580(d) lender
c. Short Sale: owner does not want to go through foreclosure, list and sell house for market price IF bank agrees to accept the lower price and take the loss
d. Non-Recourse Loan: loan in which borrower has NO personal liability
e. Title Theory v. Lien Theory
i. Title theory: borrower records a fee simple on condition subsequent in favor of the lender, if he pays off the loan the deed is returned to borrower BUT if he defaults he forfeits the right and the property is forfeited to the lender
ii. Lien theory: property owned by property owner, when property owner borrows money give a lien to the lender – DOT is a voluntary lien
1. Lien: a charge or encumbrance on property – remains with property UNTIL it is paid off
a. Judgment lien  involuntary
b. Security lien  voluntary
f. Deed of Trust v. Mortgage
i. Mortgage: common law
1. Two parties – mortgagor (borrower, one securing the property) and mortgagee (lender)
2. NOT in CA
ii. Deed of Trust: CA version
1. Three parties – beneficiary (lender), trustor (borrower) and trustee (clerical, ministerial 3rd person or entity which holds the DT)
a. Trustee is NOT usually vested with a fiduciary duty
2. Loan Documents:
a. Promissory note: contract between borrower and lender that says how much the borrower owes  governs the contract
i. “Debt instrument”
b. Deed of trust: secures the contract between the borrower and the lender – ineffectual without the promissory note
i. MUST record
ii. “Security instrument”
iii. Bank of Italy (1933): NO substantive difference between mortgage and deed of trust – same protections if you are a borrower on a deed of trust that you would if you were a borrower on a mortgage
g. Senior and Junior Liens
i. Senior lien is one that is senior to something else – implies there are at least 2 liens
1. Usually means it is recorded first
2. Or senior lender agrees to switch places
ii. When the senior loan forecloses ALL junior loans are wiped out!!
iii. When property sold, senior lien is paid FIRST and junior lien holders only get what is left AFTER senior lien holder paid off
iv. As the junior lien holder, if you learn that the 1st lien holder is planning to foreclose you may consider paying off the first lien holder to satisfy their debt and then step into the first lien holder’s position and THEN foreclose so you can save your investment
1. Second lien holder can cure the first lien holder’s debt and step into their shoes and foreclose to get paid
h. Types of Foreclosure
i. Judicial: occurs is FMV does not cover the loan, judge will order a sale
1. Only 1% of foreclosure sales in CA are judicial
a. Because it is so difficult and time consuming it is pretty rare
2. Takes 3-5 years
a. Cannot disturb owners possession during that time
3. Requires a formal lawsuit in superior CT
4. Costs >100k in legal fees
5. ONLY ADVANTAGE  for a non-purchase money loan the lender can get a deficiency judgment
a. After the judicial foreclosure and the judge issues a deficiency judgment the borrower has one year right of redemption
ii. Non-Judicial
1. Private sale – no court and no judge
2. Based on a power of sale clause in a deed of trust
a. Basically if you default you authorize the lender to conduct a foreclosure sale
3. 99% of all foreclosures
4. Takes 4 months
5. Final and binding 
a. Borrower has NO right of redemption
6. CC 2924 et seq.
a. 2 sets of notice
II. Priorities
a. Recording Acts in CA
i. CC 1213
ii. CC 1214
iii. CC 1217
b. Recording Act Priority
i. Schelling v. Thomas (1929)
1. Race notice – CC 1214
a. Subsequent lien holder wins IF:
i. Earlier lien NOT recorded
ii. Later lien holder “without notice”
iii. Later lien holder gave “value”
1. Not FMV just valuable consideration
iv. Later lien holder recorded first
ii. Far West Savings v. McLaughlin (1988)
1. Wild deed: occurs when grantee records BEFORE they become record owner – deed gets recorded outside the chain of title
2. CC 1213: every conveyance of real property acknowledged or proved and certified and recorded as prescribed by law from the time it is filed with the recorder for records is constructive notice of the contents thereof to subsequent purchases and mortgages 
c. Inquiry Notice
i. Bank of Mendocino v. Baker (1889)
1. Adverse possessor wins because owner was on inquiry notice of the other land owner 
2. Fact that bank did not have record title does not end claim, P had notice of railroad which should have put him on inquiry notice that something was awry 
3. CC 19 
a. A lender who has actual knowledge of circumstances that would put a prudent person upon inquiry as to a particular fact has constructive notice of those facts that the lender might have learned by a reasonable investigation
b. Inquiry notice statute
c. Limits of the boundaries of how much you need to inquiry is unclear
i. GENERAL RULE: except for mechanic liens, the concepts of inquiry notice is NOT utilized in the lending industry – lenders almost exclusively check the recording and rely on CC 1214
1. To protect themselves lenders will get an extra title insurance policy for inquiry notice issues
d. Purchase Money Priority
i. Purchase money loan: a loan that is used to purchase SPECIFIC property
ii. CC 2898 
1. A mortgage or deed of trust given for the price of real property, at the time of its conveyance, has priority over all other liens created against the purchaser, subject to the operation of the recording acts
2. Determines priority between a new acquisition loan and all other liens
a. Public policy  want to encourage people to purchase property and loan money
3. Judgment liens attach to real property in the county in which they are recorded the MOMENT they are recorded/real property is purchased
4. Recording acts do not apply because want the liens to be paid off in escrow to get clear title for purchases BEFORE land goes to purchaser
iii. Vendor’s lien: a type of sellers lien, seller extending credit (like a loan) as part of the purchase price – seller does not secure the loan with a deed of trust – equitable lien
1. Brock v. First South (1992)
a. Between a vendor’s lien and a purchase money DOT, that arise simultaneously out of a single transaction, the purchase money DOT prevails
b. CC 2898: vendor’s lien rights will be subject to purchase money lien
e. Unrecorded Deed of Trust v. Judgment Lien
i. Unrecorded DOT will win IF it is made BEFORE the judgment lien
ii. A judgment creditor is NOT a BFP
1. Have not paid value for lien
2. Cannot avail themselves of CC1214
iii. Livingston v. Rice (1955)
1. Unrecorded DOT takes priority over recorded judgment lien
2. CC 2897
iv. CC 2897: other things being equal, different liens on the same property have priority on the property based on time of creation
1. Operates as a general rule if CC 1214 does not kick in
f. Foreclosure
i. Junior lien
1. Lien junior to lien being foreclosed on is wiped out at foreclosure
a. This is fair because when junior lien took an interest they were on notice of the senior lien
2. If a 3rd trustee forecloses the 1st and 2nd liens remain and you take subject to the first two liens
ii. Leases
1. Does not matter if lease is recorded all that matters is what is SENIOR (first in time issue)
a. If foreclosing DOT is first in time it terminates the lease – if the execution date of the lease is first in time it is NOT terminated
2. In residential cases its hard to find out but in commercial cases it’s a HUGE industry
a. Bank may want tenant to stay EVEN if owner defaults and bank forecloses
iii. Easements
1. Judicial Foreclosure
a. If the bank is judicially foreclosing and there is a recorded easement which is recorded AFTER the loan bank must give notice and serve the easement holder with the lawsuit, easement holder has a right to have a lawyer and argue
b. If bank omits the easement holder from judicial foreclosure the easement survives the foreclosure sale
i. ALWAYS NOTIFY  
c. Diamond Benefits v. Troll: if you omit easement holder from a judicial foreclosure action, the easement will survive the foreclosure sale  
2. Non-judicial foreclosure
a. Perez v. 222
i. Foreclosing lender does not have to notify easement holder and the easement is STILL wiped out
1. Code does NOT require notice so easement rights are lost in non-judicial foreclosure even if notice is not sent
ii. Request for notice of delinquency  if easement holder records this they are protected because then the statute requires that foreclosing entity send notice to easement holder
3. **These rules ONLY apply to JUNIOR EASEMENTS!!**
g. Fixtures
i. Fixture: piece of personal property that becomes intertwined and affixed to the real property it becomes part of the real property
ii. HIGHLY litigated
iii. Basic rule - CC 9334  
1. Preference goes to personal property lender IF within 20 days of making loan, they record a security interest in the fixture at the county recorder and secretary of state in the capital
2. Relation back  20 day grace period to record and have recording relate back to the date of the loan
iv. Walker v. Community Bank (1974)
1. The promissory note was secured by personal AND real property – when borrower defaults the bank foreclosed on the personal property NOT real property – this caused a problem and violated one action rule
2. If they had closed on personal property FIRST no issue because UCC has no provision like the one action rule
h. Title Insurance
i. No institutional lender would give a loan without title insurance
ii. Can protect from forged deeds, ensure that lender is senior trust deed and if they missed something they are responsible for paying the costs to get lender in the senior position
iii. Malpractice to NOT tell the buyer to get title insurance
iv. If lender gets title insurance and the policy is correct the lenders investment will be protected as son as a loss is ascertained
III. One Action Rule (CCP 726(a))
a. BASIC
i. ONLY APPLICABLE FOR SECURED LOANS
ii. Only implicated when there is an action – if it is a non-judicial foreclosure then it is NOT implicated
iii. Once the lender makes the decision to secure the loan with a deed of trust they must go after the deed and NOT the borrower personally
1. Must foreclose on the secured property FIRST
iv. Two prongs
1. Cannot waive security and go after borrower directly on the note
2. Can only be ONE form of action – one shot and one short only to go after the security
v. If bank (or lender) violates the rule the lender LOSES the security 
vi. Even if economic conditions kick in and render the property worthless NOTHING CHANGES – only option is to do a judicial foreclosure and get a deficiency judgment
b. Purpose
i. Prevent multiplicity of actions
1. If debtor defaults on the loan they can judicially foreclose BUT must bring everything into ONE judicial foreclosure action
a. Whatever security the lender has they must bring ALL of the securities in to ONE ACTION
ii. Consolidate foreclosure & deficiency judgment
1. Even though the creditor is precluded from personal action it allows the creditor to ask for a judicial foreclosure and get a deficiency judgment in ONE go
c. Two Prongs:
i. Security First
1. Creditors MUST go after the security BEFORE taking ANY other action
a. Cannot sue directly on the note
b. Cannot do ANYTHING ELSE to go after the debtor OTHER than going after the security 
2. Security Pacific v. Wozab (1990)
a. D owns a company that had a million dollar line of credit with P, takes out note and deed of trust on real property - P gets concerned that D will be unable to pay back loan so the bank takes 3k to "offset" the promissory note - D had not defaulted yet - bank voluntarily re-conveyed the deed of trust back to the defendants - then bank filed lawsuit under promissory note to collect remainder on the debt
b. Wozabs argued that 726(a) dictates that the bank must go after the security first - the bank argued that what they did was not an "action" THIS IS A SECURITY FIRST ISSUE
c. Trial Ct did not let the bank collect the rest of the debt 
d. Bank’s re-conveyance was acknowledgement of improper set off by violating security first rule - essentially the Wozabs get a million dollar windfall if the note was cancelled
e. HERE though the bank gets to seek judgment for the debt - balance of equities 
f. If CT finds that bank wrongfully fails to go after the security first the security is waived
ii. One Action
1. Creditor can only take ONE action, not multiple
2. Shin v. Superior Court (1994)
a. Shin got a 9.6 million dollar promissory note secured by a deed of trust, defaulted, bank goes after property in Korea and gets an attachment lien - Shin argues that they violated the one action rule
b. Attachment lien: pre-judgment, file a motion, notice ALL parties – request that the judge attach a CT order to the party that forbids the party from doing ANYTHING with those assets – due process requires a hearing in which the party convinces the judge there is sufficient evidence
c. In deciding what counts as an action, a pre-judgment attachment IS AN ACTION and violates the one action prong
d. If a lender files an attachment lien rather than judicially foreclose it violate the one action prong and the security is waived
d. Ramification to Lender of Violation of Rule
i. Salter v. Ulrich (1943)
1. Burden is on debtor to plead an affirmative defense under CCP 726(a)
ii. Walker v. Community Bank (1974)
1. Gives debtor a choice if lender violates the rule - if the lender violates 726 and sues directly on the note despite the security, the ball is in the debtor's court, they can bring 726 as an affirmative defense and the CT will issue judicial foreclosure OR the debtor may prefer this so the creditor can proceed the security is wiped out
2. Debtor has two options if creditor violates CCP 726(a) (sanctions):
a. File an affirmative defense that plaintiff (creditor) did not follow the rules of CCP 726 and judge will make lender file a judicial foreclosure and go after the security
b. Debtor keeps their mouth shut and lets lawsuit proceed and promissory note becomes unsecured
i. Let the creditor go forward with the lawsuit and get a judgment lien, becomes an UNSECURED creditor
ii. Debtor could then file for bankruptcy and debt is wiped out and lender is in line with other bankruptcy creditors
e. What is an “action”?
i. CCP 22: “an ordinary proceeding in a court of justice” for some redress
ii. An attachment lien is sufficient (see Shin)
iii. Some cases seem to say that merely filing is not enough to become an action
iv. If a lawsuit goes past the initial stage to the point where they have to defend their assets it will likely count as an action
v. NOT ACTIONS:
1. Non-judicial foreclosure
2. Trustee sale
3. Power of sale foreclosure
4. ** these are ALL non-judicial foreclosures carried out by an auctioneer in public place – governed by CC 2924 et seq. constitutional authority granted by Garfinkle (1967 CA supreme CT)
f. Extras/Exceptions
i. Western Fuel v. Lewald (1922)
1. Originally debt was unsecured and the creditor later converted it into a secured DOT
2. Once the creditor converted the note to a secured note he was BOUND by the one action rule
ii. Barbieri v. Ramelli (1890)
1. Creditor held mortgage that the believed was so worthless that there was no reason to foreclose – argued that foreclosure should ONLY be required when there is something of value to foreclose on
2. NOT an exception to 726(a) that the mortgage is essentially worthless – STILL must do a judicial foreclosure and go through the process
IV. Anti-Deficiency Rules
a. Statutes
i. CCP 580(a)
1. Fair value limitation: as between the fair market value of the property and the foreclosure sale price, the deficiency is determined by the fair market value
2. Deficiency judgment= loan (outstanding) – FMV
3. HYPO:
a. FMV 750k
b. 1st trust deed is owed 900k (bank)
c. Foreclosure sale purchase price is 600k
d. Bank’s deficiency is 150k
4. POLICY: to protect debtors from financial hardship in depression
ii. CCP 580(d)
1. “No judgment shall be rendered for ANY deficiency upon a note secured by a deed of trust or mortgages upon real property…in which the real property has been sold by the mortgagee or trustor under power of sale clause…”
2. Power of sale is a contractual covenant found in the promissory note of the DOT
a. Seller authorizes the lender to sell and essentially waives right to a judicial foreclosure
3. Lender can do a non-judicial foreclosure
a. Have 90 days then lender files notice of sale 21 days before the sale
b. If loan is not remedied by the sale there is a non-judicial foreclosure
4. This has HUGE benefits:
a. Shorter time, no right of redemption and NO appeals (FINAL)
5. BUT the lender can NEVER get a deficiency judgment
iii. CCP 580(b)
1. NO deficiency judgment for seller carry back OR purchase money loan 
2. Two prongs:
a. If the seller (vendor) finances a sale they are precluded from EVER getting a deficiency judgment
i. Seller carryback: when the seller provides financing to the buyer
b. Buyer purchases a single family home, duplex, triplex or fourplex, and they intend to occupy it then there can NEVER be a deficiency judgment
i. Looks to intent of borrower at the time of origination of the loan
b. Cases
i. Brown v. Jensen (1953)
1. Purchase money: loan is given at the time property was acquired AND the money was used to purchase the property
a. NOT refinancing or construction
2. Once you are a purchase money lender you can NEVER sue on the note
a. Once a 580(b) loan ALWAYS a 580(b) loan
3. Determine whether 580b loan AT MOMENT OF EXECUTION
4. 580b  some kinds of loans that can NEVER EVER have a deficiency judgment
5. Sold out junior rule: if a second or third trustee gets their security wiped out when a senior forecloses he can sue directly on the note as a sold out junior UNLESS it was a 580b loan
a. Basically are suing for breach of K (SOL is 4 years)
b. Sold out junior: occurs when the first DOT holder forecloses and everything junior is wiped out
6. TAKE AWAY: lender who gives the purchase money loan knows what they are getting into and assumes the risk if the security becomes inadequate
ii. Roseleaf v. Chieighino (1963)
1. Not a seller carry back when the seller secured the loan with DIFFERENT property  no 580b protection
a. Lender can go after the different property
2. Not really a purchase money loan either because it was for the other property
3. TAKE AWAY: 580b does not apply if the loan is secured by property OTHER than the property being purchased
4. Shows that when there is an unusual fact pattern that would make applying 580b unfair CTs won’t apply it
iii. Spangler v. Memel (1972)
1. Subordination: lender agrees to change position in “line” to be repaid
a. EX: house with FMV of 100k, buyer takes out a first trust deed where house owner is lender (seller carry back), buyer also takes a 10 million construction loan from bank on the condition they are in the first place – seller carry back is subordinated, becomes 2nd DOT
2. TAKE AWAY: a seller who carries back a subordinated DOT when the senior lien is a construction loan is not engaging in a standard transaction and 580b does not apply
a. Purpose of 580b would not have been effectuated by a ban on deficiency judgments in this case
iv. DeBerard Properties v. Lim (1999)
1. Lender tried to argue that the buyer waived 580b protection  CT said NO 
2. Cannot waive 580b at the time of origination of the loan OR post-default
3. This is a bad holding  will make banks less willing to work with the borrower in the future, less likely to have a loan work out and modify the deal
4. TAKE AWAY: supreme CT unanimously held that post-default waiver is invalid even though it was not given at the time of making or renewing the loan
v. Carter v. Dewinski (1992)
1. Federal law preempts any conflicting state law
2. If loans are taken out in a state with anti-deficiency statutes those statutes will be trumped by any applicable federal law (here the law was about VA loans)
vi. Kistler v. Vasi (1969)
1. P are brokers who carry back a second DOT
a. Even though they are not the sellers they were owed a commission and they took it in the form of a 2nd DOT
2. TAKE AWAY: parties are free to structure transaction any way they want and decide whether to give or withhold deficiency protection to the buyer – since the 2nd DOT holder was a 3rd party and not the seller they were not protected
vii. Van Vleck v. Gaunt (1967)
1. TAKE AWAY: unsecured purchase money note or unsecured seller carry back loan is NOT covered by 580b
viii. Loretz v. Cel-Coast (1967)
1. Public policy does NOT allow you to bypass 580b and 580d by claiming the property is only worth x amount and therefor only partly secured
2. Lender ONLY has two options
a. Foreclosure
b. Power of sale (which gives up your right to a deficiency judgment) 
V. Pre-Sale Activity
a. Power of Sale Clauses in Loan Documents
i. Authorized by CC 2932 and CC 2924
ii. Covenant in promissory note (debt instrument) and in the deed of trust (security instrument)
iii. Contractually authorizes the lender, in the event of default, to sell the property without having to go to CT
b. Garfinkle v. Superior CT (1978)
i. CT refuses to find that non-judicial foreclosures are state actions – NOT subject to due process
ii. Power of sale is a result of contract not statute – the ministerial role of country recorders is NOT enough to make it a state action
iii. Lender only has to send notice of the sale to the “last known address” to satisfy the notice requirement
1. If borrower can show they send the lender a new address then lender must send notice to that address
iv. All power of sale must comply with CC 2924
c. Election of Judicial or Non-Judicial Foreclosure
i. Most sales are non-judicial
1. Faster, easier, no right of redemption, final (no appeals)
a. Remember during the 1 year right of redemption in judicial foreclosure the borrower has the right to possession
ii. Assignment of rents clause: borrower agrees to assign rents to lender IF they go into default and this allows the rent to be applied to the debt
iii. Lender is allowed to file a notice of default AND a notice of sale
1. BUT once the sale occurs lender has to follow through, cannot pursue both tracks after the sale occurs
d. Statute of Limitations
i. Security agreement is NOTHING without the promissory note
1. Deed of trust follows the note
ii. Security follows debt: if the note goes bad, the deed of trust goes bad
1. if the note becomes unenforceable then the deed of trust is worthless
iii. Debt is governed by the statute of limitations for breach of contract
1. SOL is 4 years for contract claims
2. If you wait until after the SOL you are estopped from moving forward
3. SOL begins to run at the moment of breach – determined by the date of the note
e. Perkins v. Chad (1979)
i. TAKE AWAY: where there is more than one beneficiary in the event of a default ANY beneficiary may give notice of default and election to sell
1. Must hold the funds in a trust for an action for accounting
ii. CC 2941.9: permits ALL of the beneficiaries to sign a document agreeing to be bound by decisions made by a majority in interest
iii. CC 2934a: if the trustee is unwilling to act without direction of ALL beneficiaries, this section allows the holders or more than 50% beneficial interest to replace hijm 
f. Home Equity Sales Contracts
i. There are certain requirements that a buyer must comply with when they are dealing with a homeowner whose residence is in foreclosure
ii. Statutes require that if the seller (homeowner) has a notice of default filed against his property and a non-owner occupied buyer (buyer who is buying land for an investment, not to live in) is interested in buying, a special contract must be used:
1. BIG 12 point font
2. 3 day right of rescission
3. if the contract is found unconscionable, the seller has 2 years to sue to unwind
iii. This is not operative UNTIL AFTER the notice of default is filed
iv. CC 1695 et seq.: prohibits transactions where unconscionable advantage is taken of the property owner; recession of sale is permitted (except against BFP and BFEs) within 2 years from the date the deed from property owner was recorded 
v. CC 2945 – 2945.8: requires written contracts, large print recitals of a 3-day cancellation privileges, restrictions on fee arrangements
g. Goodenow v. Ewer (1860)
i. TAKE AWAY: failure to give proper notice to the trustor voids a sale ENTIRELY as to a judicial or non-judicial foreclosure
1. Failure to give notice to a party OTHER than the trustor (such as junior lien holder or easement holder) will not affect that party’s interest
a. Sale will proceed but judgment will not be effective towards him
ii. If the sale is void then a BFP is no longer a BFP
1. The sale is non-existent so there can be no BFP
iii. Judicial foreclosure: essential that the lender name and serve ALL parties that are going to be affected by the foreclosure
iv. Non-judicial foreclosure: if CC 2924 requires notice to be sent to a party and the notice is NOT sent to that party they are NOT bound by the foreclosure
h. Diamond Benefits (1998)
i. The rights of a junior easement holder who was omitted from a judicial foreclosure are NOT affected by the foreclosure
ii. The burden of notice falls on the foreclosing lender and the trustee and the subsequent buyer can bring a negligence action against lender for price loss
i. Notice of Default
i. First step in the non-judicial foreclosure process
ii. Statutory requirement CC §2924 – notice MUST: 
1. State amount due
2. Reinstatement period
a. Borrower has until 5 days before the non-judicial foreclosure sale to reinstate the loan
3. Statutory warnings
4. Name the trustor
5. Give the instrument number of the DOT
6. Describe the property – street address AND legal
7. Boiler plate language:
a. Breach of obligation has occurred and state the breach
b. That the beneficiary has elected to sell the property
iii. Recording, Mailing, Serving and Publishing the Notice of Default
1. These terms are used interchangeably in the statute
2. REQUIREMENTS:
a. Beneficiary MUST record the notice of default
b. Copy of the notice MUST be sent by registered or certified mail within 10 business days to the trustor at the trustor’s last known physical address OR anyone else entitled to receive notice (junior lien holder) or has requested notice MUST ALSO send a copy by first class mail
i. No requirement to send notice to easement holder UNLESS he has recorded a special request for notice
j. Notice of Sale
i. If in 90 days the borrower hasn’t cured the default, the lender can file a notice of sale
1. Notice of sale is step 2 in the process
2. Borrower is warned that in 21 days the sale will occur UNLESS they cure the arrearages
a. Have up until 5 days before sale
3. If not cured the sale takes place
4. CC 2924b and CC 2924c
ii. Notice Requirements for Notice of Sale
1. Much more onerous than the notice of default requirements
a. Closer to the actual sale so borrower is closer to losing everything
2. REQUIREMENTS:
a. Must be recorded AT LEAST 14 days before sale
b. ATLEAST 20 days before the sale the notice of sale must be mailed by registered or certified mail ALSO MUST be sent by first class mail
c. Must publish the notice of sale in a “newspaper of general circulation”
i. Must be published once a week for 3 consecutive weeks, first publication being 20 days before the sale
d. Must post notice on property in a conspicuous place and in a public place in the appropriate city, judicial district or county of sale
i. To be safe should post at least 14 days before
ii. Use a process service to have evidence of posting
k. Reinstatement
i. Reinstatement: means to cure the loan, pay arrearages, late fees, trustee fees
1. If this is done 5 days or more before the sale the lender MUST accept it (non-judicial foreclosure)
2. Does not mean borrower has to pay off entire loan
ii. Acceleration clauses are trumped by CC 2924 and are unenforceable in CA for non-judicial foreclosures
iii. If borrower gets the money needed to bring loan current WITHIN FIVE DAYS of the sale the lender DOES NOT have to accept it, they are allowed to require the FULL amount of the loan
1. Non-judicial foreclosure pre-sale right of redemption
a. 5 days of less before sale lender MUST accept the FULL amount if offered
b. Borrower can stop the sale within 5 days of it but ONLY if they pay off entire loan
c. Borrowers right because if they tender the full amount lender MUST accept
d. After sale, borrowers rights are gone
2. Post-sale right of redemption in judicial foreclosure
a. If a deficiency judgment is granted the borrower has ONE YEAR to come up with the deficiency 
i. Effectively must come up with ALL money owed (deficiency and what purchaser paid)
ii. RARE that there is a judicial foreclosure without a deficiency judgment
iii. Debtor rarely will pay because more likely to file bankruptcy
iv. Remember that the borrower can ALWAYS file for bankruptcy to delay the sale
v. CC 2924c
l. Lost Checks
i. GENERAL rule is that payment does not occur until check is received BUT CC §1476 provides if creditor directs debtor to pay in a certain manner they satisfy their requirement if they do so EVEN if the creditor fails to receive the payment
ii. See Cornwell v. Bank of America: holding that debtor is NOT protected if he mails check in envelope provided by bank because it was merely a curtsey NOT a direction as to manner of payment since bank would have accepted other methods of payment 
iii. CC §3310(b)(1): a check is ONLY conditional payment until it clears
VI. The Sale and After
a. South Bay Bldg. v. Riviera (1999)
i. CC 2924h(g)– 2 prongs
1. It is unlawful for any person, acting alone or in concert with others to:
a. Offer to accept or accept from another, any consideration of any type NOT to bid
b. Fix or restrain bidding in any manner at a sale of property conducted pursuant to a power of sale clause
ii. If you violate CC 2924 you are subject to criminal charges (imprisonment or fines)
b. Postponement of Sale
i. CC §2924g:
1. There may be a postponement/s of the sale proceedings, including a postponement upon instruction by beneficiary to trustee that sale be postponed, at any time prior to the completion of the sale for any period not to exceed 365 days from the date set forth in notice of sale. Trustee shall postpone sale in accordance with any of the following:
a. Upon order of any CT of competent jdx
b. If stayed by operation of law
c. By mutual agreement, oral or written, of any trustor and any beneficiary
d. At discretion of trustee
2. If postponed for more than 365 rescheduled sale must be preceding by giving of proper notice
3. Notice of postponement and reason given by public declaration at time and place of postponed sale – must set forth new date, time and place of sale (place must be same as original place)
ii. VERY PRO LENDER
iii. If lender follows all notice requirement and prior to the sale lender decides to postpone the sale all they have to do is announce they are postponing the sale for x amount of time
1. They don’t need a reason to postpone
2. There is no time limit on when they can decide to postpone
iv. Postponing the sale DOES allow the borrower more time to reinstate the loan
1. New 5 day reinstatement period IF the new date is more than 5 days in future
a. New notice of sale ALWAYS includes new reinstatement period
2. 5 day right of redemption extended
v. The ONE limit is that it can only be postponed for on year
1. If it is postponed beyond a year they have to re-notice it
vi. If the borrower wants to fight the postponement they bear the burden to prove that the lender did not follow these VERY lenient terms
1. Unless there is a 3rd party who can testify it turns into a he-said-she-said situation
vii. CC 2924c
c. Bidding
i. CC 2924(h)(a):
1. Each and every bid made by a bidder at a trustee’s sale under a power of sale contained in the DOT shall be deemed to be an irrevocable offer by that bidder to purchase the property being sole by the trustee under the power of sale for the amount of the bid. Any second or subsequent big by the same bidder or any other bidder for a higher amount shall be a cancellation of the prior bid.
ii. Goes against 3 major black letter law doctrines:
1. Offers are generally revocable
2. Does not comport with SOF writing requirements for purchases of land
3. If it is an irrevocable offer how can it later be revoked?
d. Karutas v. Home Fed. (1991)
i. Lender has a duty to disclose
ii. Seller has duty to disclose
1. Can sell as is (no warranty) BUT if the seller knows about a material defect and does not disclose the buyer can win under a tort claim
2. Cannot disclaim your knowledge
iii. TAKE AWAY: gives plaintiffs an option to sue the beneficiary if they can prove that beneficiary knew or should have know about the defects
e. Rules on Trustees – Conducting the Sale
i. Baron
1. Trustee should have known about the custom of people coming to sales with cashiers checks payable to themselves and signing them over to the trustee if they win
2. Trustee under a deed of trust is not a fiduciary BUT is the agent of both the beneficiary and the trustor
a. This is really an error in the case because agency ALWAYS comes with a fiduciary duty
3. Sale must be made fairly, openly and reasonably
4. Trustee is a clerical position
ii. Stephens, Partain
1. Trustee was mortgage broker for borrower two years ago and is now acting as a trustee – trustee ends up buying the property
2. CT says this is okay since a trustee is not a true fiduciary
iii. Hatch
1. Borrowers default, non-judicial foreclosure 
2. Lender’s attorney accidentally bid full price on ONE parcel instead of all of the parcels – trustee and attorney decide it is okay to postpone the sale and cancel the bid
3. CT found trustee’s behavior justified
f. Lo v. Jensen (2001)
i. CT outlaws partnerships that are created with the sole purpose of cutting out competition and purchasing the property at an unreasonably low price
1. They paid 5k when was worth 150-160k
ii. Violated CC 2924h(g)
g. Surplus
i. Almost never happens after judicial foreclosure
ii. If there is a foreclosure disposition is very easy
h. Fair Value Hearing
i. Judge takes the higher of FMV or purchase price at the judicial foreclosure
ii. ONLY occurs at a judicial foreclosure
i. Avoiding the Full Credit Bid Rule
i. Cornelison
ii. Full Credit Bid Rule
1. Occurs when lender bids EVERYTHING they are owed
2. If lender makes a full credit bid he cannot later collect damages by alleging bad faith waste
iii. Policy
1. If the bank bids what they are owed they are essentially saying they think the property is worth that much so they cannot later claim they have suffered damages
j. Waste
i. Defined
1. CC 2929:
a. No person whose interest is subject to the lien of a mortgage may do any act which will substantially impair the mortgagee’s security
2. Waste: property has fallen into disrepair
3. If borrower lives in the house and commits ordinary waste he is protected by 580b and 580d
ii. Bad Faith
1. In order to bring an action for waste much prove bad faith waste
2. Requires some kind of intentional malicious act by the borrower
a. Can include spending money on things other than necessary repairs/up keep of the property
3. REMEMBER do not do a full credit bid
k. Fraud Claim by Lender Against 3rd Parties
i. Alliance v. Rothwell
1. A claim against a 3rd party (appraiser) – lender claims they were induced to make the loan because of fraudulent appraisal
2. MUST show that they suffered damage after doing a full credit bid – prove damages
3. If a 3rd party fraudulently induces a loan and this in turn induces the full credit bid the lender may be able to sue the 3rd party for fraud
a. Could sue either for inducing the loan or for inducing the full credit bid
l. Fraud Claim by Lender Against Borrower
i. May be outside the scope of anti-deficiency protection
ii. Guild
1. If a borrower commits fraud to induce the loan or make a full credit loan then they should not be allowed to hide behind 580(b) or 580(d) defense
VII. Lenders’ Concerns About the Condition of the Property 
a. Cornelison v. Kornbluth (1975)
i. Full credit bid: when lender bids what they are owed they get NO damages because it shows CT that creditor believes property is worth that much – bars subsequent action for waste or damages
ii. If you can show waste was committed in bad faith and not due to financial trouble the lender can recover bad faith waste damages
1. Borrower is not protected by 580(b) or (d) if they committed bad faith waste
iii. Ordinary waste does not lead to a cause of action
b. Waste
i. CC 2929: No person whose interest is subject to the lien of a mortgage may do any act which will substantially impair the mortgagee’s security
ii. Ordinary Waste
1. Letting property fall into general disrepair  NO ramifications, NO exception to anti-deficiency rules
2. Osuna v. Albertson
a. Not paying property tax is waste
b. BUT without a showing of bad faith it will be protected by 580b
c. Ordinary waste is protected!!
3. BUT coupled with the mismanagement it becomes bad faith
iii. Bad Faith Waste
1. Malicious or intentional waste  exception to anti-deficiency rules IF lender can prove bad faith
a. If lender can prove bad faith on part of borrower they have a cause of action
b. Lender must prove damages  CANNOT do a full credit bid, if you do you are precluded from bringing an action seeking damages
2. Hickman v. Mulder
a. Failure to maintain citrus trees coupled with willful mismanagement of property (took money to go gamble) was bad faith waste
b. The failure to maintain alone is not enough because could be due to economic down turn
3. Nippon Credit Bank v. 1333
a. Not paying property taxes is waste and coupled with milking the security could be viewed as bad faith waste
b. Failure to pay property taxes is ordinary waste at minimum 
c. Fraud
i. 3rd Party: Alliance
1. A lender may sue a 3rd party to a loan for fraud – either for inducing the loan or for inducing the full credit bid
2. Lender sued a fraudulent appraiser for damages EVEN though they had previously made full credit bid  CT said ability to obtain damages from the appraiser is valid IF their fraud caused the lender to make the full credit bid
a. Lender must establish prima facie case AND show that this induced the full credit bid
3. Applies to:
a. ANY professional who commits that lender relied on in making full credit bid
b. Fraud by 3rd parties that induced either the LOAN or the FULL CREDIT bid
ii. Borrower: Guild Mortgage v. Heller
1. A borrower who induces a loan or full credit bid by fraudulent inducement can be sued 
a. Not protected by 580b, 580d or 726
2. Borrower represented that he was making a large down payment and would not sell the property, turned out to be false – filled out the loan application to induce lender to make the loan  FRAUD
a. Lender foreclosed and claimed loss of 50k as a result of the fraud
b. Lender moved forward with non-judicial foreclosure THEN sued for fraud
c. CT allowed the lender to sue borrower for fraud in inducement of loan and that these actions were NOT barred by anti-deficiency statutes because not an attempt to recover on debt, would not cause downward spiral of home values OR lead to over valuation
3. Fraud and conspirators are NOT protected by anti-deficiency statutes – not the policy behind the laws
iii. Suing for fraud does not constitute a deficiency judgment for purposes of big 3 statutes and therefore borrower is not protected by them
iv. CCP 726(g) & (f)
1. (f) Permits a loan broker to recover damages from borrowers for fraudulent conduct but does not apply to loans for less than 150k
2. Guild supersedes these
a. Causes of actions for fraud are NOT barred by anti-deficiency rules because it would not result in double damages
d. Contaminated Property: One Action Rule
i. CC 726.5 – IF lender can prove that property was environmentally impaired lender can waive security and sue DIRECTLY on the note
1. If borrower contaminates the property AFTER receiving the loan it is like bad faith waste
ii. LIMITATIONS: 
1. Property must be commercial property or more than 15 residential units
2. Borrower must have caused the impairment ATER the loan was made
3. Lender must prove prima facie case for contamination
iii. The contamination allows the borrower to be personally liable
e. Environmental Indemnity
i. In a separate DOT provision or document borrower promises NOT to contaminate the property 
1. If they do they waive ALL rights  BUT cannot waive 580(b) (d) or 726
ii. CC 736
1. Lender can bring an action for breach of K and it will NOT violate one action rule of 726
2. LIMITED:
a. The original principal of the loan secured by the real property must be more than 200k
f. CERCLA (42 USC §9601) 1976
i. Owner or operator of a contaminated property is responsible for the cost of decontaminating it
ii. Lender who forecloses and purchases the property is likely not liable if:
1. They did not participate in the management of the facility
2. They sought to sell the facility as quickly as possible for reasonable terms
VIII. Guarantors
a. CC 2787
i. Defines a guarantor:
1. Someone who voluntarily, contractually, agrees to step in and answer for the debt of another
2. Enforceable without consideration
ii. Abolishes the distinction between a surety and a guarantor
1. Before 1939 there was a difference but now they are essentially interchangeable
iii. Guarantors are afforded protections BUT these can ALL be waived
1. CC 2819, CC 2845, CC 2847 and CC 2848 are the sections that give protections
a. Other than these protections guarantors have NO PROTECTION
iv. BIG difference between guarantor and borrower is that guarantor can waive ANY and ALL rights while a borrower cannot
b. CC 2819
i. A surety is exonerated if by any act of the creditor without the consent of the surety the principle is altered in any respect
ii. “Exoneration by alteration”
iii. If the deal is changed between principle debtor and the creditor in ANY way without the guarantor’s consent the guarantor is off the hook
c. CC 2845
i. A guarantor can require the creditor go after the primary obligor FIRST before coming after him
d. CC 2847 and CC 2848
i. Indemnity or subrogation sections
ii. Gradsky
e. CC 2856
i. Statute says lender may have guarantor sign a waiver of all rights and it is totally enforceable
f. Loeb v. Christie (1936)
i. NO LONGER GOOD LAW
ii. Guarantor tried to have CT require the creditor go after primary obligor first and CT said no
iii. Abrogated by CC 2845
1. Now, absent a waiver, the guarantor can require lender go after primary debtor first
g. Heckes v. Sapp (1964)
i. Guarantor is NOT protected by 580(b), 580(d) or 726
1. First case to establish that guarantors do not get this protection
ii. Guarantor’s purse is separate from the borrower and the public policy of anti-deficiency statutes is to protect the borrower and if they applied to protect the guarantor it would not further the public policy rational behind it
1. Anti-deficiency statutes not there to protect people who voluntarily involve themselves in transaction
h. Union Bank v. Gradksy (1968)
i. When the bank chose a non-judicial foreclosure it altered the guarantor’s subrogation rights 
1. It clothed the primary debtor with immunity under 580(d) and therefore the guarantor’s subrogation rights were meaningless because they could not go after the debtor
ii. When creditor does a non-judicial foreclosure it deprives the guarantor of their rights under the 4 statutes that give them rights
iii. TAKE AWAY: when creditor takes an action which clothes the debtor in immunity it therefore impairs the guarantor’s right of subrogation and creditor is estopped from enforcing right of guaranty against the guarantor
i. Bauman v. Castle (1971)
i. Borrower had a 580(b) loan  already immune from deficiency judgment so the creditor’s election of a non-judicial foreclosure did not prejudice the guarantor
ii. In a 580(b) loan the borrower is immune from deficiency judgments at the moment of signing
iii. In a 580(d) situation the borrower is not immune UNLESS and UNTIL there is a non-judicial foreclosure
j. Why be a Guarantor?
i. Generally
1. Really no benefit UNLESS it is for a family member or friend
2. Lenders are often the ones pushing for it so borrowers are desperate so technically you could charge
3. No reason to be a guarantor unless you have a valid business reason
ii. In a 580(b) loan
1. No reason, you have NO right to indemnity
2. Borrower has ZERO RISK if they default BUT the guarantor is on the hook for ANY deficiency so unless there is an extremely important business reason it is not worth it
iii. CC 2856
1. Section (a) authorizes waivers, section (b) attempts to invalidate any imperfectly worded waivers, section (c) and (d) provide “safe harbor” provisions – if these provisions are in a guarantee the waivers are effective 
2.  (c) “The guarantor waives all rights and defense that the guarantor may have because the debtor’s debt is secured by real property.” This means:
a. The creditor may collect from the guarantor FIRST without foreclosing on any real or personal property collateral pledge by the debtor
b. If the creditor forecloses on any real property collateral pledged by the debtor:
i. The amount of the debt may be reduced ONLY by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price
ii. The creditor may collect from the guarantor even if the creditor, by foreclosing on the real property collateral, has destroyed any right the guarantor may have to collect from the debtor
3. (d) “The guarantor waives all rights and defenses arising out of an election of remedies by the creditor, even though that election of remedies has destroyed the guarantor’s rights of subrogation and reimbursement against the principal”
4. If guarantor signs this then Gradsky protections are gone
k. Sham Guaranty – River Bank v. Diller (1995)
i. Bank essentially had the party with deep pockets agree to be the guarantor and waive under CC 2856 so that they could go after them and not be precluded by anti-deficiency laws
ii. If CT suspects that the lender wants someone to become a guarantor to avoid the anti-deficiency statutes then the CT will void the guarantor agreement
iii. Things to look at:
1. Level of interest in debtors finances and the guarantor’s finances
2. Who insisted on the guarantor and what the suggested the borrower do about it
iv. The burden is on the borrower to prove the sham
1. If it is found to be a sham then the guarantor agreement is void
2. Must prove it was in bad faith to benefit the lender so they could avoid anti-deficiency statutes
v. “Reverse alter ego”
1. When the borrower and the guarantor are the same person 
2. This helps the borrower because then they get anti-deficiency statute protections
3. Guarantor wants this so they are protected
vi. Guaranty on your own debt?
1. Cannot guaranty your own debt
2. General partnerships  partner cannot be a guarantor of the partnerships debt
3. Corporation is different since it is a separate corporation
4. Limiter liability partnerships are also different – not personally liable so could guaranty 
vii. Special Purpose Entity
1. Not automatically invalid – may have a legitimate business purpose
2. Lenders demand that borrower form an entity, not for guaranty purposes, so that there is an entity with NO other creditors than the lender
3. Some banks will make borrowers set up a SPE and put bank agents on SPE BOD --> causes fiduciary duty issues, conflicts of interest
IX. Foreclosure Challenges and Post-Sale Redemption
a. Pre-Sale Attack
i. Can get a preliminary injunction or TRO
ii. Factors CT looks at when issuing injunctions/TROs:
1. Irreparable harm
a. Must convince the judge – easier when it is a single family home
2. Inadequacy of monetary damages
a. VERY difficult unless it is a single family home
3. Probability of harm occurring
a. Convince the judge that you have a prima facie case – reasonable chance of winning at trial
iii. Pre-sale is good time to challenge because if you wait until post-sale there is a risk you lose the property AND then have to deal with the purchaser
1. If the purchaser is a BFP them the plaintiff may be limited to damages
b. Jessen v. Keystone
i. Shows what it takes to get an injunction
1. CT wants a showing of irreparable harm
2. Whether monetary damages will be sufficient
ii. Because there is nothing shown for possible damages OTHER than loss of money the CT does not issue an injunction
c. CC 3387
i. Amended 1 year after Jessen
ii. Makes the presumption of inadequacy of monetary compensation conclusive ONLY for a single family dwelling which plaintiff intends to occupy
iii. Gives you the upper hand in getting an injunction in cases of single family homes  still must persuade the CT that there is a reason for the injunction
d. In re Duncombe (1992)
i. Example of play between debtor filing for bankruptcy and the foreclosure sale
ii. Because CA is a race notice jdx if the debtor files for bankruptcy first it makes the foreclosure sale VOID
1. Once debtor files for bankruptcy a trustee is appointed and they have the power to set aside the foreclosure sale EVEN if it took place months ago  as long as the bankruptcy petition was recorded first
iii. REMEMBER there must be physical delivery AND intent to deed the property – need intent to transfer property rights
iv. First to record wins!
v. No longer the rule!!
e. CC 2924(h)
i. Abrogates Duncombe
ii. As long as the buyer at the foreclosure sale records the trustees deed within 15 days of the purchase it will relate back to date of purchase
1. As long as buyer records within 15 days it is treated as if he did it on the day of purchase (relation back)
iii. ONLY applies to bankruptcy
f. Bank of America v. La Jolla Group (1993)
i. B of A filed a notice of default and a notice of sale, before the sale the borrower reinstated the loan (cured, brought it current), BUT B of A forgot to tell the trustee and auctioneer that the loan was reinstated and the property was sold to a 3rd party by mistake
ii. The power of sale clause which authorized a sale in the case of breach or default cannot control here because there was no breach by the debtor since they had cured the loan
g. Defining a BFP and a BFE
i. BFE: bona fide encumbrancer (lender)
1. If someone makes a loan in good faith without knowledge of someone having a senior loan
2. Does not have to be a FMV loan
ii. BFP: bona fide purchaser 
1. “One who pays value for the property without notice of any adverse interest or any irregularities in the sale proceedings”
2. ELEMENTS:
a. Payment of value in good faith
i. Does NOT require payment of FMV
b. Without actual or constructive knowledge of another’s rights
i. Cannot have knowledge or notice of competing claim
ii. Inquiry notice is normally not enough to defeat a BFP claim because the purchaser at a foreclosure sale cannot go to the property 
h. Melendrez v. D&I (2005)
i. Purchaser was licensed broker who had bought ~15 properties and in this case bought the property for 120k below FMV
ii. An experienced foreclosure sale buyer who buys for significantly less than FMV can still be a BFP
iii. Public policy  if experienced foreclosure sale buyer cannot be a BFP it would lower sale prices and hurt debtors
iv. MAJORITY rule for BFP at non-judicial foreclosures
i. Challenging Sale AFTER the Delivery of the Trustee’s Deed
i. Easier to challenge before the deed is delivered and recorded
ii. Once a deed is delivered to the grantee or buyer at a sale they have MUCH stronger rights as a BFP and those competing for those rights have a much harder time challenging than they would if they challenged BEFORE the deed was delivered
iii. If you challenge after the sale where there is a BFP ONLY remedy is damages
iv. Knapp v Doherty (2004)
1. Party gave notice of sale before the 3 month statutory period – supposed to occur 3 months AFTER default – trustor argued (post-sale) that sale should be set aside because of failure of lender to give notice of sale after proper statutory time (3 months after default)
2. 3 pronged test to set aside a sale:
a. Disparity in sale price, coupled with;
b. Procedural irregularity (must be a material irregularity) which;
c. Causes injury to plaintiff
v. Moeller v. Lien (1994)
1. Trustor sought to set aside the sale because they were not aware of their one-day right to postpone the sale because he had the necessary money – additionally argued that the sale price was ¼ of the FMV  argued these things together should compel judge to set aside sale
2. BUT because there was no procedural requirements that were violated the sale was not set aside
vi. Munger v. Moore (1970)
1. Because the purchaser was a BFP, the trustor’s remedy is limited to monetary damages
2. CT will NOT set aside a sale to a BFP – only remedy is damages
a. Want to make plaintiff whole – put them in place they would have been in but for defendants negligence
3. CC 3333: the measure of damages for a wrong other than breach of K will be an amount sufficient to compensate the plaintiff for all detriment, foreseeable or otherwise, proximately occasioned by the defendant’s wrong. When a trustee makes an unauthorized sale under a power of sale he and his principal are liable to the mortgagor for the value of the property at the time of sale in excess of the mortgages and liens against said property
j. Statutory Right of Redemption IF Deficiency Judgment is Granted
i. Debtor has ONE YEAR to redeem
ii. They must pay the purchaser:
1. Purchase price plus any reasonable assessments or taxes plus any amount paid on a prior obligation secured by the property plus any interest LESS and rents/profits paid to purchaser 
2. CCP 729.060
iii. During the one year right of redemption…CCP 729.090
1. Possession  the debtor
2. Rents  purchaser
3. The debtor has the right to possession during the year of redemption BUT the purchaser gets the rents 
a. The purchaser usually will have to sue the debtor to get the rents
i. May have a hard time making the tenants pay them the rent
ii. Unlikely they could evict the tenant
iii. BIG drawback of judicial foreclosure
iv. CCP 564(b): a receiver can be appointed by the judge to work with the buyer to contact the tenants and let them know that the rents are owed to the buyer
1. But it is unclear what happens if the tenant still refuses to pay rent – receiver may not have the right to evict the tenant
k. Junior Leases
i. If the foreclosing DOT was recorded prior to the lease being recorded and the property owner defaults and DOT forecloses the lease is terminated and becomes month to month 
ii. If the lease is senior (recorded first) to the DOT it remains
1. Even if the lease was not recorded case law has given lease holders senior preference based on idea that DOT would be on inquiry notice of lease
iii. In a commercial setting, things are different
1. Even if developer defaults and lender defaults the lease holders may be incentivized to stay because whoever is leasing the property may want big name/big money tenants to be there
X. Transfers by the Mortgagor
a. What happens to liens and encumbrances when grantor grants property?
i. Running with the land: liens and encumbrances “run with the land”
1. Whatever encumbrance exists on the land stay with the land and remain valid
2. In general  encumbrances and liens stay with the land unless they are negotiated out or are paid off
ii. What happens when you sell property and there is an existing DOT on it?
1. If the sale price is MORE than DOT:
a. DOT for 400k and you sell for 400k  400k goes to the lender (DOT holder) and the other 100k goes to the seller
2. If the sale price is LESS than DOT:
a. DOT of 500k sell for 400k  no way the lender will re-convey the or release the lien unless you cut a deal with them where they agree to take less (aka short sale)
b. OR the seller can bring 100k of their own into escrow so there is enough to pay the DOT off
iii. Short sale: seller owes more money than the property is worth and the bank agrees to take less
iv. Judgment liens are different  they must get paid off FIRST – seller gets to keep whatever left after paying off judgment lien
v. A bank that has a DOT on the property cannot prevent the property owner from transferring or selling the property BUT can treat it as breach
1. Covenants in contract (“due on sale” clause) can make the entire loan due on sale of the property
b. “Subject To”
i. When grantor transfers property to a grantee WITHOUT a written agreement that grantee is taking over the loan
1. Grantee agrees to make the monthly payments BUT there is no formal agreement
ii. There is no privity between the grantee and the lender
1. Only privity between the grantor and the ldner
iii. As a result of this the grantee cannot be personally liable to the lender BUT if the lender judicially forecloses the grantor MAY have a right of indemnity against the grantee
1. REMEMBER: if it is a purchase money loan the grantor is NEVER personally liable and the only option the lender has is a non-judicial foreclosure
c. “Assumption”
i. Different than “subject to” because there is a formal written agreement
ii. The bank is included in the granting of the property and the purchaser/grantee signs a formal agreement promising to pay the loan
1. Grantee formally assumes the loan
2. The bank can no longer file a due on sale clause violation because the have agreed to the sale
iii. Bank may not agree to assumption when…
1. Purchaser has bad credit
2. Market conditions are bad – if interest rates are higher now then they were when the original loan was entered in to the bank would rather have the purchaser get a new loan with higher interest rates
iv. Biparty Agreement
1. Agreement between the purchaser (person assuming the loan) and the seller (the original borrower)
2. In these situations the bank is not REALLY a party to the agreement and case law says they can still go after the original borrower if purchaser defaults
v. Tripartite Agreement
1. The bank treats he assumption agreement as a novation
a. Essentially creates a new contract where the seller (original debtor) is no longer liable for the loan
2. Formal agreement between the lender, seller and purchaser
a. Purchaser steps into sellers shoes and becomes personally liable for the loan 
b. Lender agrees that in case of default they CANNOT go after seller and will ONLY go after purchaser
3. ALWAYS try to get this
d. Braun v. Crew (1920)
i. The original owner/obligor remains liable for payment of the loan EVEN if he is in a secondary capacity by virtue of not being released by the creditor
ii. If there has been an assumption agreement if it is a biparty assumption the original obligor is STILL liable
e. Hopkins v. Warner (1895)
i. When a grantee assumes the debt he may become the principle obligor under the debt and under certain circumstances the grantor may become a surety
ii. BUT if the grantee does not pay, the beneficiary may still be on the hook to pay
f. LaForgia v. Kolsky (1987)
i. Disfavored!!!
ii. CT said even though the loan was not originally a 580b loan, it was transmuted to a 580b loan
1. Based on the ground that a creditor who participates in sale and agrees to permit a subsequent purchaser to assume the existing loan is to be treated as a seller for purposes of 580b
iii. BAD LAW
1. Remember Brown v. Jensen says once a loan is a 580b loan it is a 580b loan forever
2. This case implies that a non-580b loan could be converted to a 580b loan based on circumstances that occur later
g. Wellencamp v. Bank of America (1978)
i. Seller sold property to buyer who agreed to take over the loan – lender sends purchaser a letter informing them they must agree to a higher interest rate – purchaser says no and lender files notice of default
ii. There is a clause in the deed that says if the borrower transfers the property the ENTIRE loan can be accelerated and can be due and payable 
iii. Purchaser asserted that bank should not be able to do this because there was no impairment of the security – merely transferring the property should not allow bank to accelerate the loan
1. CC 711: says there can be no restrain on alienation – purchaser argues the bank’s action is keeping the seller from transferring the property which would violate this code
iv. TAKE AWAY: lender cannot enforce the due on sale clause in the event of an outright sale UNLESS the lender can show an impairment of the security
1. If it could be shown that the lender could still go after the first debtor (seller) it is VERY hard for the lender to show that there is an impairment of the security
v. This is VERY unpopular in lending world 
h. Garn Act (12 U.S.C.A. 1701)
i. Congressional response to Wellenkamp
ii. Makes due on sale clause ENFORCEABLE
1. There are exceptions in limited circumstances when there is a residential property of less than 5 units – lender may not exercise due-on sale-clause upon:
a. The creation of a lien or encumbrance subordinate to lender’s security which does not relate to a transfer of rights of occupancy
b. Creation of a purchase money security interest for household appliances
c. A transfer by devise, descent or operation of law on the death of a joint tenant or tenant by the entirety
d. The granting of a leasehold interest of 3 years or less which does not contain an option to purchase 
e. A transfer where a spouse or children of borrower become owner
f. A transfer resulting from divorce, legal separation or from incidental property settlement agreement in which spouse of borrower becomes owner
g. Transfer into inter vivos trust where borrower is and remains a beneficiary which does not relate to a transfer of rights of occupancy
iii. Preempts Wellenkamp and other state laws
iv. Due on Encumbrance Clauses:
1. Garn Act says these are enforceable UNLESS it is a single family home up to a fourplex and the borrower lives in it and the encumbrance does NOT change occupancy rights
2. An encumbrance does impair the security
XI. [bookmark: _GoBack]Other Debtor Protections
a. Truth in Lending Act (TILA) 15 U.S.C.A. 1601
i. Enacted in 1972
ii. Disclosure statute
iii. Requires disclosure of finance charges, late payments and prepayment charges that the borrower will be charged
1. This includes APR 
iv. Requires that the lender give a separate form disclosing these things
v. Burden on lender to disclose ALL fees
b. Real Estate Settlement & Procedures Act (RESPA) 12 U.S.C. 2601
i. Enacted in 1974
ii. Applies to federally related mortgage loans	
1. Because federal gov’t insures all bank loans case law has interpreted this to be almost ALL loans EXCEPT private loans
iii. It is a combination of disclosure and prohibition
1. Disclosure: lender must provide borrower a good faith estimate of closing costs before loan is funded
a. Must disclose what kinds of loan points, appraisal fees, credit report fees, mortgages insurance fees and mortgage broker fees will be charged to borrower
2. Prohibition: no kickbacks/referral fees
a. Don’t want to incentivize bad loans
b. Another concern is that buyer and seller will be the ones who are charged more to make up for the kickback
c. Yield Spread Premiums
i. Real estate broker is an agent of the borrower AND the lender
1. They are a dual agent and have fiduciary duties to both
2. This creates an issue  fiduciary is supposed to have undivided loyalty and impossible to have undivided loyalty to both lender and borrower because they have disparate interests
ii. CT allows this dual agency AS LONG as it is disclosed and signed off on by all parties
1. BUT few borrowers really understand what they are signing off on
iii. Yield spread premium: lender will increase the loan interest and will pay the broker the difference if they bring them a borrower who will pay extra amount
1. HYPO: lender will make a 6% loan, BUT tell broker if they bring them someone who will accept a 6.1% loan they will pay the broker the difference
2. These are kickbacks but they are allowed
d. Subprime Mortgages
i. A type of mortgage that is usually made out to a borrower with lower credit ratings – as a result of their lower credit rating they cannot get a conventional loan – subprime mortgage lender will charge an interest rate that is higher than the usual amount to compensate themselves for the added risk
ii. BIG issue with bringing lawsuits against people who gave subprime loan is that there are no damages beyond the loss of the down payment or possibly the lowering of the borrowers credit even more as result of default
e. Predatory Lending
i. When a lender loans a borrower money with unfavorable terms based on the borrower’s bad credit or background
1. When the lender puts the borrower in loan where the costs are higher than they should be based on market conditions because of borrower’s bad credit
ii. If lender does not let market conditions govern the costs of the loan it is predatory
iii. The lender is taking advantage of the borrower – broker or lender is acting in bad faith
f. Usury
i. Loans that exceed the legal rate of interest
1. Personal law interest rate limit is 10% non personal loans are 7% or applicable federal rate, whichever is lower
ii. CC 1916.1: a loan made or arranged by a real estate broker for compensation is exempt from usury laws
1. Arrange: organize, bring parties together
2. Made: giving the money for the loan, acting as the principle
iii. Hard money loan: loans made by a pool of investors to borrowers who cannot get a typical loan, either because of bad credit or other circumstances surrounding the loan (i.e. zoning issues, raw land etc.) and in exchange the investors charge a higher interest rate and more points
1. Whether this is allowed under usury laws depends if they are brokers
iv. Del Mar v. Caspe (1990)
1. The BIG difference between a real estate broker and a real estate lawyer is that a lawyer can give legal advice and a broker cannot
2. The CT is reluctant to be persuaded by the party arguing that the loan violates usury laws because they are trying to get out of the loan
a. CTs really want a showing of something onerous
v. Penalties for violating usury laws
1. If you violate the usury laws you cannot collect interest on the loan BUT you general can get the principle back
g. Homestead Exemptions 
i. The amount of equity in your house that is protected from involuntary liens (i.e. judgment liens)
1. Has NOTHING to do with voluntary liens
ii. They protect a certain amount of equity from a judgment creditor
1. The judgment creditor can ONLY force a sale if there is more equity in the house than the declared homestead exemption
a. If a bid is received that exceeds the amount of homestead exemption AFTER taking into account any liens or encumbrances 
2. HYPO: home with FMV of 500k, DOT for 400k, homestead exemption of 50k
a. Receive bid of 490k property would be sold because 400k goes to holder of DOT, 90k left – homeowner gets 50k for homestead exemption and then there is 40k left for judgment creditor 
iii. Exemptions range from 50k – 150k
1. Single person  50k
2. Married  75k
3. Senior  150k
h. Flores v. Transamerica (2001)
i. Unconscionability of arbitration clauses
ii. To decide unconscionability CT looks at a few factors:
1. Procedural
a. Adhesion K
2. Substantive
a. One sided terms  unfair bargaining power
i. Lender could judicially foreclose OR non-judicially foreclose BUT borrower could ONLY arbitrate
3. General rule in loan docs is NOT to include an arbitration clause
a. If lender wants a remedy for big 3 protection they don’t want to be stuck with arbitration
b. If there was an arbitration clause it could be argued that they violated the one form of action rule of 726 because would be going after the borrower and not the security first
i. Bankruptcy
i. Federal law so preempts any state law
ii. Automatic Stay
1. The INSTANT the debtor files for bankruptcy EVERYTHING is put on hold and anything that is not is declared VOID
a. Any subsequent sales are VOID – EVEN if lender acted in good faith
2. Not allowed to take any action unless bankruptcy court gives permission to release the stay
a. The superior CT judge handling the foreclosure loses jurisdiction until the bankruptcy is finished
3. Essentially filing for bankruptcy prevents the possibility of having a BFP until the stay is lifted
iii. Procedure to have Stay Removed
1. Creditor must convince the judge that the security will be impaired if the foreclosure does not go forward
2. Must file a motion to relieve stay with the bankruptcy CT
a. Must notice and serve all parties
3. The judge then has a hearing with all parties involved – and the creditor must convince the judge that their equity is in danger or is impaired
a. Judge will want to hear from appraisers from both sides
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