I. SECURED VS. UNSECURED CREDIT
A. Unsecured credit (i.e. credit card) – C makes loan to D (D now in debt to C)
1. Usually something in writing from D to C as evidence of debt (promissory note)
a. If nothing in writing, then an open account…
b. … AND, other documents serve as evidence of debt (i.e. credit agreement, contract, purchase order/invoice)
2. If/when D defaults on loan, C must bring suit against D, obtain judgment against D, AND use judgment to grab D’s assets…
a. … BUT, by the time C obtains judgment, D has absconded/hidden assets (Ds always lie)…
b. … thus, C charges high interest rate (as collateral) to compensate for risk of non-collection (making unsecured credit very expensive)
B. Secured credit – C makes loan to D in exchange for note (from D) AND lien (on D’s assets)
1. Lien – a conditional right to seize and sell specific assets in the event of default to satisfy an underlying obligation
a. Non-consensual liens are imposed by statute/law (i.e. mechanic’s lien  can’t retrieve property until supplies/labor paid for)
b. Consensual liens are created by D’s consent/agreement (D giving C an encumbrance on specific asset, either real property OR personal property)
i. Better option for D than paying high interest rate…
ii. … OR, than NOT getting loan at all
2. The note IS the debt… AND, the lien secures the debt
a. Having note w/ NO lien is unsecured credit
b. Having lien w/ NO note is impossible (existence of lien depends on existence of debt itself)
C. Mortgage – lien on real property (C as mortgagee, D as mortgagor)
1. Competing theories re: mortgage…
a. Title theory  C holds title to property (gives C too much power, rudimentary/outdated)
b. Lien theory  D holds title, C ONLY holds lien to property (followed by most states)


2. To remedy problems w/ mortgage, CA instead uses deed of trust (“TD”)  uses same form as trust, BUT different substance…
a. D acts as “trustor”, putting real property into TD…
b. … TD is administered by “trustee” (private, neutral 3rd party) on behalf of C, who acts as “beneficiary”…
c. … thus, D-“trustor” executes note in favor of C-“beneficiary” (who holds equitable title to real property), and TD in favor of “trustee” (who holds legal title)
i. Purpose of “trustee” is to protect D from C…
ii. … BUT, purpose is NOT served b/c “trustee” can replaced by C, even self-appointed (“trustee” is essentially a functionary/agent of C)
3. When D defaults on mortgage, C must commence judicial foreclosure (“JF”)
a. In JF, D brings suit against C  2 components…
i. Court-supervised sale – auction conducted under auspices of court
ii. Deficiency judgment – D collects from C the balance of debt above and beyond sale price OR fair market value (whichever is more) of collateral
1. Deficiency judgment is good for 10 yrs., then renewable for 10 yrs.
2. D’s unsecured assets are contingently liable upon obtaining deficiency judgment
3. In non-recourse loan, C agrees to NOT collect deficiency
b. After sale, D has 1 yr. in which to buy back property for sale price (right of redemption)
i. Depresses foreclosure price (risk of losing property 1 yr. later disincentivizes bidders), thereby increasing D’s deficiency liability…
ii. … AND, Ds rarely exercise right of redemption, anyway (lack $$)
4. When D defaults on TD (in CA), C has option to commence JF OR non-judicial foreclosure (“NJF”)
a. In NJF, C sends out Notice of Default, records Notice of Sale, public auction (“trustee’s sale”/power of sale) held
b. NJFs are quicker/easier than JFs b/c…
i. NO deficiency judgment for C (C collects sale price $$ ONLY, D does NOT have to pay any remaining debt)
ii. NO right of redemption for D (sale is final, property lost to D forever)
D. Recording of liens…
1. Lien on real property (mortgage/TD) is recorded in real property index… whereas, lien on personal property (UCC Art. IX security interest) is filed w/ Secretary of State (via UCC-1/financing statement)
2. Different procedures, BUT same structure/outcome  achieve perfection (searchable by 3rd parties)

II. ONE-ACTION/SECURITY-FIRST RULE – CCP § 726
A. “There can be but one form of action for the recovery of debt… secured by mortgage upon real property…”
1. If C holds note/TD on real property, AND D defaults, then C must exhaust security before obtaining deficiency judgment, OR else TD on real property will be extinguished…
a. … thus, C who, despite presence of TD on real property, sues D personally to collect on debt (from D’s other unsecured assets) is barred from subsequently pursuing foreclosure…
b. … otherwise, Cs could take out multiple liens on real property AND personal property (mixed collateral), wait for D to default, JF on (less-significant) personal property, obtain deficiency judgment, then collect on judgment by NJFing on real property (personal property as “smoke screen”)
i. Cs do NOT want to JF (would rather NJF), BUT want to obtain deficiency judgment (unavailable w/ NJF)…
ii. … 726 prevents such an “end-run” (can’t NJF after obtaining deficiency judgment, OR vice-versa)
2. Rationale behind 726  prevent “multiplicity of lawsuits”
a. Unfair to require D to pay for defending multiple litigation (one for each security interest) for one note
i. Thus, C seeking deficiency judgment on one note must JF on all liens at once (easiest, but slowest/most expensive)…
ii. … AND, if multiple notes contain cross-default clauses, then a default on one note is considered a default on all notes (again, requiring one JF for all liens)
b. D should be free to access unsecured assets to fund a proper legal defense (NO “hand-cuffing” by overzealous Cs)


B. When C violates 726, D has 2 ways to raise issue…
1. 726 as affirmative defense
a. If C attempts to obtain deficiency judgment before first foreclosing on TD, then D can compel C to first seize/sell real property
b. More of a “procedural step” b/c C can then amend complaint
i. In Kirkpatrick, D wins summary judgment after invoking 726 as affirmative defense…
ii. … BUT, D NOT prejudiced b/c C obtained NO relief by merely suing
2. 726 as sanction
a. If C obtains deficiency judgment (w/o first foreclosing), then D can prevent C from subsequently foreclosing b/c TD has been extinguished (D has made election of remedies)
i. C can still collect on judgment, BUT much more difficult w/o TD…
ii. … b/c D can now sell real property (title is free of TD), hide assets recovered from sale
b. Failure to raise 726 as affirmative defense does NOT waive ability to raise 726 as sanction
C. Walker v. Community Bank – C has mixed collateral, JFs on personal property, obtains deficiency judgment… D then sells real property (still subject to TD) to Walker… C then tries to NJF on real property
1. Walker brings successful quiet title action  now owns real property “free and clear” of TD
a. Party that purchases real property subject to TD may either be assuming grantee (assuming personal liability on note/TD, via express assumption agreement)…
b. … OR, non-assuming grantee (NOT liable on note/TD, though MAY still be making payments)
2. Walker (as 3rd party purchaser) inherited D’s right to assert 726 (as sanction) as per shelter doctrine  protects D as seller, enhances marketability of title
3. C now must go after D’s unsecured assets (i.e. $$ from sale to Walker) to collect on judgment
a. D could NOT NJF on real property b/c of 726 (TD extinguished)…
b. … nor could D have JF’d instead (726 AND res judicata)


4. If C had NJF’d on D’s personal property, then C could’ve NJF’d on D’s real property (serial foreclosures)  3 reasons why…
a. NJF is NOT an “action”
b. NO deficiency judgment collected
c. Explicitly permitted by UCC § 9501/9604
D. Security Pacific Nat’l Bank v. Wozab – C-bank loans $$ to D’s corp., secured by note/TD on D’s real property (corp. as principal debtor, D as guarantor)… D and D’s corp. both have bank accounts w/ C… fearful of potential bankruptcy, C “sets off” debt by grabbing $$ from both bank accounts
1. C violated 726 via set-off, thereby losing TD
a. Granted, a set-off is NOT an “action” (NO lawsuit filed, C just grabbed $$ from bank accounts, AND did so legally as per banker’s lien)…
b. … BUT, still a 726 violation b/c C did NOT go after “security first”
i. Had C filed lawsuit against D to collect on debt, then D could’ve asserted 726 as affirmative defense…
ii. … BUT, since C grabbed D’s $$ extra-judicially, D can assert 726 as sanction (to extinguish TD/prevent foreclosure)
2. C did NOT violate 726 when it grabbed $$ from D’s corp.’s bank account… BUT, C did violate 726 when it grabbed $$ from D’s bank account before foreclosing on TD
a. When 3rd party (D) is guarantor for principal debtor (D’s corp.), then 3rd party may put up property to collateralize its guaranty…
b. … in which case, when principal debtor defaults, C may go after principal debtor’s assets (i.e. D’s corp.’s bank account)…
c. … then, once exhausted, C may go after its lien against 3rd party’s collateralized property (i.e. TD on D’s real property)…
d. … then, once exhausted, C may go after 3rd party’s unsecured assets (i.e. D’s bank account)
i. 3rd party, as guarantor, MAY take on personal liability for the principal debt (extending beyond lien)…
ii. … OR, 3rd party’s liability for the principal debt MAY end at the value of 3rd party’s property (lent collateral/non-recourse hypothecation)
3. C-bank wanted to return $$ from set-off as remedy, BUT…
a. … D having to bring action to recover damages caused by set-off AND defend against subsequent foreclosure conflicts w/ “multiplicity of lawsuits” rationale of 726…
b. … AND, NO deterrent of C-bank for its actions
i. Extinguishing entire underlying debt would’ve been too “Draconian” in Wozab ($1M debt, set-off ONLY $3K)…
ii. … BUT, “bad facts make bad law” (maybe a different result if $$ amounts were less disproportionate)
E. Shin v. Superior Court – C-bank obtains prejudgment attachment lien/writ of attachment against D’s (unsecured) real property in Korea… C then tries to JF on real property subject to TD in CA
1. C violated 726 via prejudgment attachment lien, thereby losing TD
a. Granted, C’s “action” had NOT yet proceeded to judgment…
b. … BUT, for 726 purposes, an “action” need not proceed to judgment, so long as C has sought AND obtained a demonstrable judicial remedy that has a substantial prejudice on D
i. Had C NOT obtained prejudgment attachment lien, then D could’ve sold Korean property AND used $$ to fund legal defense…
ii. … BUT, by obtaining prejudgment attachment lien, C froze D’s assets and increased its collateral (an involuntary lien, NOT a mere recording device)
1. Prejudgment attachment lien serves as mechanism for forcing settlement…
2. … BUT, wrongful attachment creates tort liability (consequential damages)
iii. C could’ve JF’d against D’s real property in CA, AND if it turned out to be valueless (through no fault of C), then C could’ve obtained attachment lien against D’s real property in Korea
c. Thus, to violate 726, an “action” need not necessarily be judicial (extra-judicial, as per Wozab)… AND, if judicial, “action” need not necessarily proceed to judgment (as per Shin, but NOT Kirkpatrick)
2. D was one of several co-obligors/co-makers on note secured by C’s now-extinguished TD…
a. … BUT, all co-obligors (some of whom may have been “tag along” investors) are protected by 726 (and, thus, released from liability on TD)
i. In Pacific Valley Bank v. Schwenke, C voluntary releases D1 from TD (w/o D2’s knowledge), and brings action to recover on note against D2  D2 able to assert 726
ii. In O’Neill v. General Security, C1 and C2 both hold TDs, C1 obtains stipulated judgment (putting D’s unsecured assets at risk)  C2 able to assert 726 (to extinguish C1’s competing TD, take priority)
1. Negative pledge clause forbids D for creating additional lien on property (subject to TD1) w/o consent of C1 (who holds TD1)…
2. … BUT, seeking out “C2” (to then hold TD2) may prevent D from defaulting…
3. … AND, C1 can require C2 to waive 726 protection (intercreditor agreement)
b. Thus, 726 protects both co-obligors AND competing lienholders alike (both have standing to assert)  both share same expectations as D (who is directly affected by C’s violative actions) so as to rely on 726…
i. That security will be exhausted first…
ii. … AND, that unsecured assets are contingently liable on JF/ deficiency judgment (otherwise preserved)

III. ANTIDEFICIENCY STATUTES – CCP § 580b
A. 580b prohibits a deficiency judgment in certain situations, depending on the nature of the underlying debt, NOT the type of foreclosure proceeding (JF/NJF)
1. A TD on real property that secures D’s payment of the balance of the purchase price of the same real property is a purchase money TD (“PMTD”)
a. Vendor-held PMTD (“VPMTD”)  holder of PMTD is the seller of the real property
b. Lender-held PMTD (“LPMTD”)  holder of PMTD loaned $$ to D (to pay to vendor/seller)
2. When deficiency judgment is barred under 580b…
	
	Residential Property
(i.e. house)
	Commercial Property
(4+ units)

	VPMTD
	NO deficiency
	NO deficiency (w/ exception)

	LPMTD
	NO deficiency
	YES deficiency*


a. Thus, if/when D borrows purchase money in order to buy a house, whether from the seller of the house (vendor) OR a 3rd party/bank (lender)…
b. … and vendor/lender is given TD (PMTD) on house…
c. … then, upon default/foreclosure, vendor/lender may ONLY go after the house itself, NOT the purchase money
i. Lender who is aware of 580b will make credit more expensive for D (i.e. bigger down payment, higher interest rate, more collateral)
ii. Refinancing of purchase money is NOT protected by 580b (waiver by conduct, entitling vendor/lender to deficiency)
B. Brown v. Jensen – D buys house from vendor… lender loans purchase money to D, takes senior LPMTD (“LPMTD1”)… vendor also loans purchase money to D, takes junior VPMTD (“VPMTD2”)… D defaults… lender NJFs
1. At NJF, lender submits credit bid for amount of LPMTD1
a. Full credit bid  if party owed $$ by D bids at foreclosure sale for full amount of TD (thereby cancelling all of debt)
b. Partial credit bid  if party owed $$ bids for part of TD
2. As a result of 580b, vendor is now a sold-out junior lienholder (“SOJL”)  VPMTD2 is valueless/“wiped out”
a. Lender cannot seek deficiency judgment b/c it submitted full credit bid (thus, there is NO deficiency)…
i. … AND, even if lender had ONLY submitted partial credit bid, it could NOT seek deficiency judgment b/c it NJF’d…
ii. … AND, even if lender had JF’d instead, it could NOT seek deficiency judgment b/c of 580b
b. Vendor cannot sue D for debt b/c, even though vendor received NO $$ from NJF, vendor would still technically be seeking deficiency (just so happens that amount of deficiency is the entire VPMTD2)
i. Granted, vendor did NOT foreclose on property (rather, lender did)…
ii. … BUT, 580b does NOT differentiate b/w who forecloses
3. Thus, when vendor is rendered a SOJL, it is barred (by 580b) from obtaining a deficiency judgment…
a. … though, for whatever it’s worth, vendor still has the $$ from LPMTD1 (as this was borrowed by D, from lender, to pay vendor)…
b. … AND/OR, any down payment from D
C. Roseleaf Corp. v. Chierighino – D buys hotel from vendor… vendor takes VPMTD on hotel… vendor also takes TD2s on D’s 3 other properties… holder of TD1s NJFs on D’s 3 other properties
1. Vendor’s TD2s on D’s 3 other properties are now valueless (vendor a SOJL as to TD2s)…
2. … BUT, vendor NOT barred by 580b from seeking deficiency judgment b/c foreclosures were NOT on PMTDs
a. Vendor’s TD2s were NOT liens on the real property sold (i.e. hotel)…
b. … rather, they were liens on other real property (i.e. D’s 3 other properties)
D. Spangler v. Memel – D buys real property from vendor… vendor takes down payment and VPMTD on real property… VPMTD includes subordination clause, to become junior (VPMTD2) to subsequent TD1 for bank’s construction loan (for D to construct commercial building)… D defaults, bank JFs, vendor a SOJL
1. Purpose of subordination clause  bank would NOT make loan w/o assurance that it get priority in case of default
a. Although vendor made promise to D, bank (as intended creditor 3rd party beneficiary) has standing to enforce promise
b. Typically, priority is determined by timing… BUT, vendor can subordinate (and, thus, alter priority) to lender in 3 ways…
i. Promise to subordinate (court MAY enforce w/o subordination clause, but typically NOT self-executing)
ii. Express subordination agreement (lender enforcing/recording vendor’s subordination clause, as per Spangler)
iii. Reconveyance and re-recording (vendor’s TD expunged, lender’s TD recorded, vendor’s TD re-executed and re-recorded so as to be junior in time)
2. Vendor, seeking deficiency judgment on valueless VPMTD2, facing potential bar by 580b… BUT, court creates Spangler exception (such that vendor will NOT be barred by 580b)
a. In standard PMTD situation, vendor sells real property to purchaser for same/similar use, such that the present security value (amount of LPMTD1) provides a “reliable indicator of its actual fair market value” (therefore, amount of VPMTD2 is overvaluation)…
b. … BUT, in Spangler, vendor had NO such “reliable indicator” (AND, thus, could NOT have overvalued) b/c fair market value of real property was directly dependent upon D’s commercial development
i. If 580b was applied in Spangler, then the risk of failure of D’s commercial development would’ve fallen upon vendor…
ii. … BUT, “the success of the commercial development depends upon the competence, diligence and good faith of the developing purchaser”


3. Thus, 580b is NOT applied in Spangler b/c such application would NOT accomplish the 2 rationales of 580b…
a. “Overvaluation rationale”  lender will NOT put up more $$ (via LPMTD1) than what it believes the value of real property to be… thus, vendor “puffing up” purchase price (via VPMTD2) assumes risk of becoming SOJL (having valueless VPMTD2)
i. Rationale is dubious b/c it does NOT prevent, BUT encourages, overvaluation…
ii. … as vendor who overvalues real property essentially has nothing to lose (might as well collect payments on VPMTD2 until purchaser defaults since NO deficiency judgment could be obtained, anyway)
b. “Aggravation of depression rationale”  don’t want to burden purchaser w/ loss of real property AND deficiency liability in times of economic downturn
i. Rationale is dubious b/c it does NOT prevent aggravation of depression, BUT rather shifts burden of such depression from purchaser to vendor…
ii. … as purchasers are encouraged to take gambles on high-priced property (knowing that they will NOT have to pay deficiency)
4. 580b was amended* in 1963 (9 yrs. before Spangler) to allow lender to collect deficiency judgment on commercial PMTDs
a. 1963 amendment did NOT change the fact that vendor may NOT collect deficiency judgment on commercial PMTDs…
b. … yet, Spangler does change this fact under specific circumstances of case (namely, construction loan scenarios)
i. Construction loan on vacant lot to build residence IS purchase money (Prunty)…
ii. … whereas, remodeling loan is probably NOT purchase money (though, “one-wall” remodeling loan MAY be)
E. DeBerard Properties v. Lim – D buys shopping center from vendor for down payment, LPMTD1 and VPMTD2… to avoid default/foreclosure, lender agrees to modify D’s obligation (forbearance agreement), vendor agrees to remain junior (subordination to modification), D agrees to contractually waive 580b protection… D still defaults, lender forecloses, vendor a SOJL
1. DeBerard similar to Spangler in that vendor stands to suffer risk of D’s lack of skill, NOT by changing use of property (shopping center already built), BUT rather by changing structure of financing…
2. … BUT, court will neither extend Spangler exception nor recognize D’s waiver of 580b  why?
a. NOT similar enough to Spangler  NO construction loan, NO change in use/value, NO greater risk to vendor (Spangler exception very narrow)
b. Judicial conservatism  NOT wanting to impose will upon legislature by changing 580b (despite doing just this in Spangler)
F. Kistler v. Vasi – D exchanges apartment building for unimproved lot from vendor (apartment less in value than lot)… vendor takes TD1 in lot, broker takes TD2… TD2 acts as vendor’s commission owed to broker (set-off on purchase price)… D defaults, vendor NJFs on TD1… broker now a SOJL
1. TD2 was for part of balance of purchase price… SO, arguably a PMTD, which is subject to 580b…
2. … BUT, b/c broker is NOT vendor (more like a lender), AND property is commercial (NOT residential), broker may collect deficiency
a. If vendor (instead of lender) had taken TD2 (as VPMTD2), then assigned VPMTD2 to lender, lender would’ve been barred by 580b…
b. … b/c assignee-lender takes rights of assignor-vendor, VPMTD2 remains vendor-held purchase money (“Nemo dat qui non habet” – no man can give what he does not have)
i. Although, if assignee takes commercial note, and does NOT know of D’s defenses against assignor-C, then assignee is holder in due course…
ii. … AND, debtor’s defenses would NOT apply to assignee (protecting market for commercial paper)
G. Van Vleck Realty v. Gaunt – D buys commercial property from vendor for down payment, LPMTD1, VPMTD2 and unsecured note… D defaults, vendor takes deed in lieu of foreclosure (instead of foreclosing/wiping out junior liens, simply taking property back)… vendor then seeks deficiency judgment on unsecured note
1.  Although unsecured note IS part of purchase money…
2. … it is NOT a PMTD, and thus NOT barred by 580b (somewhat of an “end-run” around 580b, though difficult to collect w/o security)

IV. ANTIDEFICIENCY STATUTES – CCP § 580a
A. 580a governs a very specific situation  purchasing SOJL at NJF
1. Thus, when holder of TD1 chooses to NJF, holder of TD2 will potentially become a SOJL (b/c real property likely won’t sell for more than amount of TD1)…
2. … SO, SOJL purchases real property at NJF
a. 580a does NOT apply if SOJL does NOT purchase at NJF…
b. … OR, if holder of TD1 JFs (instead of NJFing)
B. 2 components to 580a  limiting purchasing SOJL’s deficiency judgment…
1. 3-month SoL (within which purchasing SOJL must bring action for deficiency)
2. Fair value limitation (deficiency calculated by total debt MINUS fair market value)
a. Calculating deficiency using sale price (rather than fair market value) will artificially inflate amount of deficiency (b/c sale price will always be lower than fair market value)
i. Courts do NOT want purchasing SOJLs to be able to buy property (at NJF) for deflated “bargain” price…
ii. … then, sell property for profit…
iii. … AND, recover inflated deficiency
b. Fair value limitation also applies in JFs (as per CCP § 726(b))
i. Fair market value determined by what comparable properties sold for at the time…
ii. … thus, since C and D will submit competing appraisals, judge will often split difference
C. Citrus State Bank v. McKendrick – D defaults, has 4 TDs on real property… holder of TD3 NJFs… C, who holds TD4, purchases real property at NJF (purchasing SOJL)… 14 months later, C resells property, seeks deficiency judgment
1. C is time-barred by 580a  had ONLY 3 months from date of NJF to bring action for deficiency
a. Non-purchasing SOJL essentially hopes for recovery on note from D (though unlikely)…
b. … whereas, purchasing SOJL tries to offset loss by bidding at NJF (for “bargain” price), then seeking deficiency judgment…
c. … BUT, despite motivation to bid, purchasing SOJL is chilled from bidding by 580a
i. Fair market value (at the time of NJF) is what controls calculation of deficiency…
ii. … thus, C did NOT need to wait until resale of property to seek deficiency (AND, destroyed action by doing so)


2. Holder of TD2 MAY foreclose subject to TD1 (w/o senior’s consent)…
a. … BUT, if holder of TD1 has cross-default clause (due on encumbrance/ foreclosure/sale clause), then TD1 would be due and payable immediately upon foreclosure of any other lien on property (i.e. TD2)…
b. … thus, any junior default justifies acceleration of senior note

V. ANTIDEFICIENCY STATUTES – CCP § 580d
A. 580d is straightforward  C who NJFs may NOT obtain deficiency judgment
B. Simon v. Superior Court – C holds TD1 ($1.2M) AND TD2 ($375K) on single parcel of real property… D defaults on TD1… C NJFs on TD1, submits partial credit bid ($1.05M), TD2 now valueless… C seeks deficiency judgment for amount due on TD2
1. If C’s TDs were on multiple distinct collateral, then would’ve benefitted from cross-collateralization (dragnet) clause…
a. … in which case, C’s multiple TDs would have secured each other (everything secures everything)…
b. … such that C could’ve foreclosed on either/both TD(s) upon D’s default on either/both note(s)
2. C is technically a SOJL (b/c C’s TD2 is valueless), AND 580d does NOT apply to SOJLs… except when, as here, C holds TD1 as well (C SOJL’d its own self)
a. Cs should NOT be allowed to split loan into 2 TDs for the purpose of obtaining deficiency judgment after NJF (thereby circumventing 580d)…
b. … though, if C JF’d on TD1 instead, then would’ve been able to collect deficiency (necessary at times for C to split loan)
3. After NJF, as per 580d, D gets “phantom income”  D loses property, BUT gains insulation from tax liability
C. Loretz v. Cal-Coast Dev. Corp. – D buys Redding motel from C for $25K note/TD on Tahoe lot (NOT a PMTD)… stipulated that Tahoe lot worth $8K… D defaults, C NJFs on Tahoe lot, gets $2,500, seeking deficiency judgment for $17K
1. By stipulating secured property as certain value, selling property at/below that value, and then seeking deficiency (for debt above stipulated value), C is able to circumvent 580d  D agreeing as such is essentially waiving 580d (which is anti-public policy)
a. Instead, C should’ve split debt into secured and unsecured notes (as per Van Vleck), then NJF on former and sue on latter…
b. … OR, C could’ve just JF’d (NO 580d problem)


2. “Agreed valuation” (as per Loretz) is NOT the same as splitting (as per Van Vleck) b/c property serves as security for note, NOT debt  if debt is split into multiple (secured and unsecured) notes, then NJF on one note would NOT prohibit deficiency judgment on other note

VI. PREDATORY LENDING/SUBPRIME MELTDOWN
A. Lending institutions get huge amounts of $$ from overseas, looking for things to fund, offer cheaply (“cash placement push”)
1. Originating lenders employ brokers, who earn commission from brokering deals (“middlemen”)
2. Management/brokers NOT looking out for originating lenders’ best interests (making $$ now, NOT concerned w/ future b/c they’ll leave)
B. Originating lenders sell notes/TDs (as “pools”) to secondary market…
1. … then, secondary market sells “pools” to SIVs/SPEs/BREs (structured investment vehicles/special purpose entities/bankruptcy remote entities), which are set up to never go bankrupt (b/c NO creditors other than bondholders)…
2. … then, SIVs/SPEs/BREs issue CDOs/MBSs (collateralized debt obligations/ mortgage-backed securities) to their bondholders, secured by the “pools”
a. Bond issuers (who set up the SIVs/SPEs) pay off rating agencies to rate these bonds (CDOs/MBSs) as “AAA”…
b. … SO, bondholders being mislead
C. Indentured trustees, acting on behalf of bondholders, seek insurance for bonds  insurance companies give credit default swaps
1. In exchange for premium (paid by bondholder), insurance company takes on contingent liability for bonds (which are deceptively “AAA”-graded)…
2. … then, insurance company takes another credit default swap from another insurance company (“hedge”), end up making profit (b/c cost of “hedge” is less than bondholder’s premium)
D. Originating lenders, acting as servicing agent on loans, want to keep loans performing (rather than foreclose), willing to “write down” obligations (via principal reductions, interest breaks)…
1. … BUT, servicing agents lack unilateral authority to “write down” obligations b/c bondholders are fractionalized into tranches (A/B/C levels, depending on security date/risk level)…
a. A-level bondholders are guaranteed to first collect bond proceeds…
b. … whereas, C-level bondholders stand to wiped out (again, bought bonds based on “AAA” grade)
2. … SO, C-level bondholders exercise veto power b/c even less likely to be paid if servicing agents “write down” obligations (NO provision for resolving conflicts b/w tranches)
E. Thus, b/c borrowers default (unable to pay on the obligations that originating lenders can’t “write down”)…
1. Homes are foreclosured upon
2. Lenders’ collection limited by antideficiency statutes (of which CA banks are unaware)
3. Insurance companies owe billions (as per credit default swaps, b/c SIVs/SPEs/BREs can’t pay bondholders)

VII. USURY
A. In CA, can’t charge more than 10% interest…
1. If violated, debtor cleared of interest obligations…
2. … AND, possible treble damages for any interest paid
B. … BUT, usury law in CA is riddled w/ so many exceptions that it ONLY catches the unwary/amateur
1. Broker arrangement exception – real estate broker heavily involved in negotiating loan (involvement carefully documented)
2. Loan arranger exception – real estate broker less involved (i.e. prepares paperwork, speaks to parties, NOT carefully documented)… though, much litigation over what does/doesn’t qualify
3. Localize transaction outside of CA
4. Time-price differential – instead of quoting interest rate, offer debtor option to pay less now OR pay more later… looks like interest, BUT structured differently (offering 2 different prices does NOT violate usury laws)

VIII. LEASES/LEASEBACKS
A. When planning to use real property as collateral to secure obligation, best to use note/TD, rather than what was done in Earp v. Earp…
1. Husband owes ex-wife $$, leases real property (encumbered w/ TD) to ex-wife w/ option for ex-wife to purchase said property, exercisable upon husband’s default (ex-wife would forgive remaining debt, take property subject to TD)…
2. … BUT, b/c husband was able to pay off debt, husband takes back property AND rental income earned while ex-wife was lessee…
3. … thus, ex-wife is NOT entitled to said rental income, ONLY paid-off debt (transaction was a “disguised TD”, which court sees through)
B. Courts will consider economic reality  can’t simply label a “disguised TD” as a sale-and-leaseback
1. If payments under a lease add up to total value of property, AND there is an option to purchase for a nominal price after conclusion of payments, then this is essentially a TD…
2. … whereas, if payments add up to less than total value, AND option to purchase is of greater value, then this is a true sale-and-leaseback
a. All in all, using a sale-and-leaseback as security is a bad idea…
b. … b/c, if it is really a “disguised TD”, then rights/obligations of parties will be complicated (since sale-and-leaseback does NOT contain the usual foreclosure remedies of TD), and court MAY reform…
c. … BUT, if wanting it to stick, then best to obtain opinion letter of counsel(s) (will at least survive summary judgment)

IX. WRAP-AROUND/ALL-INCLUSIVE TDS
A. D owns property subject to note/TD1, under which D owes bank $500K… BUT, property value has risen to $700K… thus, D wants to sell property to 3rd party  reasons why D can’t sell/3rd party can’t buy property…
1. 3rd party is non-bankable (non-creditworthy and/or interest rate has risen)
2. Bank has due on sale clause (such that, if D sold property, then D would owe entire debt… AND, if interest rate has risen, then bank would want to get out from under loan w/ lower fixed interest rate)
B. Thus, D sells to 3rd party in secrecy  takes note/TD2 from 3rd party (for $700K), makes payments on TD1 (for $500K), makes profit from difference (TD2 is all-inclusive, “wraps around” TD1)
1. 3rd party takes property subject to TD1…
2. … BUT, 3rd party is non-assuming grantee (SO, bank never finds out)
C. Problems w/ all-inclusive TDs…
1. D holds VPMTD2 (thus, barred from collecting deficiency judgment by 580b… AND, property worth $700K is encumbered w/ $1.2M debt)
2. 3rd party’s payments to D may never reach bank
3. Fraud



X. INSTALLMENT-SALE/LAND-SALE CONTRACTS
A. D wants to sell property to non-bankable purchaser… SO, purchaser (“owner”) takes equitable title (under equitable conversion), D (vendor) retains legal title (held on behalf of purchaser), purchaser makes payments to D for X-amount of yrs.
1. Equitable conversion allows purchaser to compel specific performance (if D breaches contract, land “returned” to purchaser-“owner”)…
2. … BUT, equitable conversion also places risk of loss on purchaser (if property damaged)…
3. … although, Uniform Vendor-Purchaser Risk Act places risk of loss on party in possession (which is NOT always purchaser)
B. Problems w/ installment-sale/land-sale contracts…
1. D-vendor may attempt to convey title to someone else (if purchaser is NOT in possession/land vacant)
2. If purchaser goes bankrupt (can’t complete payments), AND D-vendor attempts to keep purchaser’s payments up to point of bankruptcy, then bankruptcy court would refashion contract as TD…
a. … BUT, TD would NOT include power of sale (NO NJF available)…
b. … thus, even though taking VPMTD (as alternative to installment-sale/ land-sale contract) creates 580b problem, at least this is D-vendor’s ONLY problem

XI. GROUND LEASES
A. Ground lease – landlord/lessor leases bare ground to tenant/lessee, for tenant/ lessee to build upon (i.e. shopping centers)
1. Ground leases are net leases  landlord does NOT pay anything (i.e. real estate taxes, common area maintenance charges) out of rent (all included in rent payment)
2. After bare ground leased (long-term) from landlord to tenant, tenant executes note (for construction loan) to lender, who takes leasehold TD (“LTD”)
a. If tenant defaults, then lender NJFs on LTD  either purchaser at foreclosure sale buys ground lease (which is close to ownership, i.e. 99-yr. lease), OR lender submits credit bid and assigns out ground lease in a subsequent transaction
b. Landlord retains reversion in underlying fee (lender has NO interest in fee)
B. Glendale Federal Bank v. Hadden – tenant defaults on ground lease (which is subject to bank’s LTD)… landlord evicts tenant (thereby terminating ground lease)... bank’s LTD is subsequently extinguished as well
1. When lease is terminated, LTD is also terminated (rights of lender holding LTD AND rights of tenant granting LTD are completely derivative)…
2. … unless there is cure agreement in place (giving lender the opportunity to “cure” tenant’s default before landlord evicts/terminates)
a. Bank should NOT have financed tenant w/o cure agreement…
b. … AND, tenant should NOT have taken ground lease w/o cure agreement
3. Cure agreement could specify who gets discretion to choose new tenant  lender OR landlord
C. Vallely v. Bancamerica Commercial Corp. – Vallely (landlord) leases land to Balboa (tenant1)… Balboa borrows $7M from BAM (lender), BAM takes LTD… Balboa, in danger of default, makes assignment of lease to BACC (sibling of BAM)… thus, BACC (tenant2) takes lease subject to BAM’s LTD (BACC maintains property before foreclosure)… BAM eventually forecloses, conveys lease to Edgewater… Edgewater goes bankrupt, lease rejected, land returns to Vallely… Vallely sues BACC for rent due
1. BACC claims that it took a sublease, NOT an assignment  if BACC ONLY a sublessee (NOT assignee), then NOT liable to Vallely (landlord)
a. Assignment – transfer of entire estate (assignor-T1’s landlord is now assignee-T2’s landlord)
i. Privity of contract (liability re: covenants in lease) b/w L and T1
ii. Privity of estate (liability re: real covenants touching/concerning the land) b/w L and T2
iii. Indemnity relationship (NO privity) b/w T1 and T2
b. Sublease – transfer of less than entire estate (sublessor-T1 is now sublessee-T2’s landlord)
i. Privity of contract AND estate b/w L and T1
ii. Privity of contract AND estate b/w T1 and T2
iii. NO privity b/w L and T2
c. Assumption – creates privity of contract b/w L and T2 (assumption agreement b/w T1 and T2, L as 3rd party beneficiary)… though, privity of contract b/w L and T1 is NOT terminated (unless T1 expressly released OR inadvertently exonerated)
i. Also, L MAY incorporate real covenants into lease…
ii. … thereby making privity of contract AND estate functionally equivalent
2. Granted, BACC did NOT take the entire estate (b/c lease was subject to BAM’s LTD)… BUT, BACC-T2 did take the entire estate that Balboa-T1 held (Balboa-T1 held NO reversionary interest)…
a. … thus, BACC took assignment (NOT sublease), thereby making BACC liable to Vallely for all rent accrued during BACC’s possession (as per privity of estate)…
b. … BUT, b/c BACC also took assumption (upon assignment from Balboa), BACC also liable for rent for remainder of lease (as per privity of contract)…
c. … thus, b/c of BACC’s assumption, it is irrelevant whether BACC took assignment OR sublease
3. Foreclosure on LTD extinguishes all junior interests…
a. … BUT, Vallely’s (landlord/lessor’s) reversion in fee is senior to LTD…
b. … thus, foreclosure on LTD does NOT affect rights of landlord…
c. … AND, Vallely (as 3rd party beneficiary) has right to enforce BACC’s assumption

XII. RENTS AS SECURITY
A. NO “rent skimming”  scam artist buys/steals property (from D facing default/ foreclosure), collects rent, and does NOT pay on TD
1. Once lender attempts to foreclose, scam artist files for bankruptcy (delaying foreclosure)…
2. … meanwhile, scam artist then sells property to one of its own shell corps., which, again, files for bankruptcy upon attempt to foreclose…
3. … process repeated for yrs. (rarely prosecuted, difficult to get relief)
B. When D collects rent from tenants on property, AND lender holds note/TD on property, then lender has security interest on rents  must record assignment of rents (CC § 2938)
1. Assignment of rents is enforceable upon execution and delivery of the document
2. Assignment of rents valid in bankruptcy court… BUT, lender should seek permission/stipulation from bankruptcy court to take possession of rents (NOT unilaterally)


C. Miscione v. Barton Development Co. – Barton is general partner of EI (separate legal entities)… EI builds office building, borrows $7.6M from Coast (lender), Coast takes TD1… EI (landlord) leases building to Barton (tenant)… Coast NJFs on TD1, submits credit bid (taking over as landlord), sends out estoppel certificate to Barton (confirming terms of lease)… Coast sells building to Miscione… Barton vacates… Miscione seeks rent from Barton
1. Coast sent out estoppel certificate after foreclosing… better for lender to send out estoppel certificate before foreclosing… best to send out estoppel certificate before even extending credit
a. Tenant is required to respond to estoppel certificate  confirm that terms of lease are really what lender believes them to be (NOT since amended)
b. If tenant does NOT respond, then tenant acquiesces to terms in estoppel certificate (even if erroneous)
2. When TD is senior to lease, title taken by purchaser depends on type of foreclosure proceeding…
a. If NJF, then title taken by purchaser relates back to date of execution of TD1 (which was executed prior to lease)… thus, purchaser’s title NOT subject to lease (general rule  foreclosure extinguishes junior interests)
b. If JF, then all junior interests of record must be joined in foreclosure action in order to extinguish them (CCP § 726(c))
3. Since Coast NJF’d, Barton’s lease (junior to TD1) would be extinguished… BUT, lease contains subordination, nondisturbance and attornment clause (“SNDA”)
a. Subordination clause (“S” in SNDA) allows lender to (sometimes unilaterally) make tenant’s lease junior to TD  NOT necessary here (Barton’s lease already junior to Coast’s TD)
b. Nondisturbance clause (“ND” in SNDA) prevents tenant’s newly-junior lease from being extinguished by foreclosure upon newly-senior TD  NOT necessary here (Coast did NOT invoke subordination, SO nondisturbance NOT invoked)
i. Having TD senior to lease is necessary for title insurance…
ii. … thus, as per accompanying subordination/nondisturbance clauses, lender gets title insurance, AND tenant remains on premises beyond foreclosure (MAY be automatic or optional)


c. Attornment (“A” in SNDA) places duty upon tenant to accept purchaser (at foreclosure sale) as new landlord
i. Attornment generally interpreted as mere corollary to subordination/ nondisturbance…
ii. … BUT, in Miscione, attornment interpreted as preventing tenant from vacating premises (independent from lease itself and subordination/nondisturbance clauses, thus survives foreclosure)…
iii. … thus, attornment clause allows Barton’s lease to survive foreclosure, AND Barton owes rent to Miscione (purchaser), despite having vacated premises
1. Coast should’ve invoked attornment clause before/at time of  foreclosure sale (police leases/tenants in advance  keep good, rent-paying tenants)…
2. … BUT, court allows Coast to invoke attornment clause after foreclosure sale (tie Barton to unfavorable lease)
4. Thus, tenant w/o SNDA clause in junior lease stands to have lease extinguished… AND, commercial tenant stands to lose improvements as well
a. Landlord looking to take advantage of tenant may remove SNDA clause from lease…
b. … BUT, as such, tenant will be discouraged from making improvements to property

XIII. WASTE
A. Cornelison v. Kornbluth – vendor sells house to Chanon, takes note/VPMTD1 w/ covenants (including to care for/maintain property, due on sale clause)… Chanon sells house to D (subject to VPMTD1, BUT D is a non-assuming grantee)… house eventually condemned… vendor NJFs, submits full credit bid… vendor sues D
1. Vendor has 2 causes of action against D…
a. Breach of contract (contract claim)  vendor claims that D breached covenants in note/VPMTD1… BUT, D is a non-assuming grantee (SO, claim dismissed)
b. Waste (tort claim)  vendor claims that D breached duty to care for property
i. Common law and statute (CC § 2929) provide that anyone in possession of property subject to lien is obligated to act in way so as to NOT impair collateral (reduce value of security)…
ii. … thus, covenants in note/VPMTD1 re: caring for/maintaining property are essentially duplicative
1. Damages measured by value of security (NOT property)…
2. … thus, if $1M house w/ TD owing $100K is burned down, damages owed to holder of TD are $100K
2. Vendor could NOT recover deficiency judgment against D  barred both by 580b (b/c TD was for purchase money) AND 580d (b/c vendor held NJF AND D was non-assuming grantee)
a. Waste and deficiency judgment are closely related/co-extensive (often reflect same amount)…
i. Just as waste impairs property value, so too does economic downturn…
ii. … AND, economic downturn may cause waste (recall “aggravation of depression rationale” as per 580b)
b. … thus, b/c vendor may NOT recover deficiency judgment, vendor too may NOT recover damages for waste
c. Furthermore, by submitting full credit bid, vendor wiped out possibility of tort recovery  NO impairment of collateral if vendor has been paid in full
3. Thus, when waste is attributable to economic downturn (“good faith”), vendor is w/o remedy
a. ONLY when waste is in “bad faith” does vendor have remedy (unless, again, full credit bid submitted)…
b. … though, difficult to distinguish b/w “good faith” waste and “bad faith” waste
B. Nippon Credit – bank has non-recourse note/TD on partnership’s property (non-recourse for tax benefits for partnership)… partnership has obligation to pay property taxes… partnership defaults (on TD AND taxes)… bank now must satisfy tax lien (OR else lose senior position of TD)
1. Partnership NOT contractually liable b/c note/TD was non-recourse…
2. … BUT, partnership is liable for waste as per non-payment of taxes (“milking” of non-recourse transaction  upstreamed $$ to partners rather than paying taxes, wanted bank to “share the pain”)


C. Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)  purchaser at foreclosure sale is NOT liable for cost of pollution if…
1. … purchaser did NOT participate in management of property…
2. … AND, purchaser seeks to sell at the “earliest practicable, commercially reasonable time”

XIV. GUARANTIES
A. D-corp. has assets… C-bank wants to loan $$ to corp., take back note/TD… but NOT w/o guaranty from D-corp.’s shareholders  reasons why…
1. Additional credit support (don’t know if, in case of JF, D-corp. will be good for deficiency)
2. Shareholder is personally at risk (won’t tuck and run if/when D-corp. runs in trouble)
3. Preferential treatment (C-bank gets paid before other smaller Cs, can indirectly influence/control shareholders to act in benefit of C-bank)
B. Statutory protection of guarantors…
1. Guarantor’s obligation NOT more burdensome than principal debtor’s (D’s) obligation (CC § 2809)
2. Guarantor NOT liable if D’s liability ceases (CC § 2810)
3. Guarantor exonerated by alteration of D’s obligation (CC § 2819)
4. Exhaustion of remedies against D (CC § 2845) (though, what if D is bankrupt?)
5. Indemnity (reimbursement by D) (CC § 2847)
6. Subrogation (CC §§ 2848-49)
7. Lent collateral (guarantor’s assets as collateral for D’s debt, NOT for guarantor’s obligation) (CC § 2850)  C must go after D’s original collateral, then lent collateral
C. Heckes v. Sapp – vendor holds VPMTD2… NJF on TD1… vendor becomes SOJL
1. Vendor may NOT go after D (b/c of 580b)…
2. … BUT, vendor may go after guarantor, b/c guarantor is NOT purchaser (thus, NOT protected by 580b)…
3. … AND, guarantor may NOT seek indemnity from D (“end-run” around 580b)


D. Union Bank v. Gradsky – Bess Gradsky (D) borrows $$ (construction loan), bank (C) takes note/TD… C takes guaranty from Max Gradsky (guarantor), who waives 2845 (thus, C need NOT exhaust remedies against D)… time for payment extended 2x, guarantor notified/consents (as per 2819)… C NJFs… C can’t seek deficiency judgment from D (as per 580d), thus goes after guarantor
1. Max is a true guarantor, NOT a sham guarantor
a. If Max and Bess were married, then Max and Bess would both be Ds (as per community property)…
b. … thus, b/c Max would already be liable as a D, Max could NOT be a guarantor
2. Deficiency judgment (liability for unpaid balance) is sought ONLY from D…
a. … AND, here, D is protected by 580d (b/c C NJF’d)…
b. … thus, even though C is seeking same $$ amount from guarantor, it is technically NOT seeking a deficiency judgment  rather, seeking unpaid balance (ONLY deficiency if coming from D)
3. C has 3 options following D’s default…
a. Option #1  JF w/ Bess and Max joined (deficiency judgment then available)
b. Option #2  sue Max directly/separately (Max waived 2845, SO Bess need NOT be sued at all)
c. Option #3  NJF (as C did here)
i. If C had went w/ Option #2, then Max (after paying off C) would’ve acquired C’s rights as per subrogation (MAY be contractual OR equitable)… in which case, Max could’ve then JF’d/NJF’d against Bess
ii. Instead, C went w/ Option #3, and subsequently lost rights against Bess after NJF… thus, NO rights may be acquired by Max from C as per subrogation… as such, C has impaired Max’s remedies (as guarantor) against Bess (as D) in violation of 2810/2819
4. Thus, guarantor did waive 2845… BUT, guarantor did NOT waive “estoppel due to impairment of subrogation” (Gradsky defense)
a. Banks have since placed Gradsky waiver in guaranties (express safe harbor language provided by CC § 2856, NO Gradsky waiver by conduct)…


b. … AND, if guaranty is missing Gradsky waiver (unaware banks, outdated forms), MAY be added after D defaults (grace period as consideration)
i. Sumitomo waiver places responsibility on guarantor to keep self-informed re: D’s condition  thus, NO nondisclosure problems for C (if/when D is in trouble)
ii. Guarantor may NOT waive exoneration from usurious loan (WRI)
E. Bauman v. Castle – Gillespie (D) buys Mountain View property from Gronachon, Gronachon takes note/VPMTD2… Gronachon transfers note/VPMTD2 to Castle… Castle buys Redwood City property from Bauman (C), Bauman takes $16K AND Mountain View note/VPMTD2… Castle executes guaranty on Mountain View note/VPMTD2 (Castle vouching for Gillespie)… Gillespie defaults on VPMTD2, Bauman NJFs, submits partial credit bid (takes Mountain View subject to TD1)
1. As in Gradsky, C (Bauman) can’t seek deficiency judgment from D (Gillespie)… SO, C seeks to recover balance from guarantor (Castle), whose guaranty did NOT have a Gradsky waiver…
2. … BUT, in Gradsky, C impaired guarantor’s subrogation rights by conducting NJF  C was barred from collecting deficiency judgment from D (as per 580d), SO guarantor could NOT acquire such a right…
3. … whereas, here, C did NOT impair guarantor’s subrogation rights
a. 580b barred C from collecting deficiency judgment from D, regardless of whether C JF’d or NJF’d…
b. … thus, by nature of purchase money, C never had a right which guarantor could’ve acquired as per subrogation…
c. … SO, even though guaranty lacked Gradsky waiver, C still able to sue guarantor (b/c Gradsky defense did NOT apply)
i. Likewise, guarantor may waive subrogation against D…
ii. … in which case, NO Gradsky defense for guarantor, b/c NO impairment of (waived) subrogation (Consolidated Capital)
F. Indusco Mgmt. v. Roberston – D has lease, issues LTD1 and LTD2 (to different Cs)… D assigns lease to new tenant (non-assuming grantee)… new tenant executes guaranty of LTD2, puts up own house as lent collateral (collateralizing D’s debt, NOT own obligation as guarantor)
1. New tenant’s house, as lent collateral, is essentially D’s real property…
2. … thus, when C NJFs against lent collateral, C is barred from collecting deficiency judgment from D (as per 580d)…


3. … AND, b/c this would impair guarantor’s subrogation rights, Gradsky defense would be available to guarantor (assuming NO Gradsky waiver)
a. Thus, difference b/w guarantor using own property to collateralize guaranty AND guarantor using own property as lent collateral is the order in which C may proceed against said property…
b. … if collateralizing guaranty, then C must obtain deficiency judgment against D before proceeding against guarantor’s own property…
c. … whereas, if lent collateral, then C would violate 726 (lose TD) by obtaining deficiency judgment first
G. River Bank America v. Diller – C-bank loans $$ to Hacienda (partnership), holds non-recourse note/TD on property owned by Hacienda… Prom XX is general partner of Hacienda… DNS Trust and PHLP are limited partners of Hacienda… DNS Trust owns Prom XX and Prom. Dev. (which is general partner of PHLP)… Diller is trustee of DNS Trust… Diller and Prom. Dev. execute guaranties on note/TD… C-bank NJFs, seeks unpaid balance from guarantors
1. Diller/Prom. Dev. claim that C-bank forced them to be guarantors (sham guarantors) so as to avoid 580d (separating ownership from liability)  a triable issue of fact (NO summary judgment for C-bank)
a. Court is fearful that C-bank required D (Diller) to form SPE (Hacienda) to become owner of D’s assets…
b. … such that C-bank loans $$ to SPE, and D becomes guarantor (w/ Gradsky waiver)…
c. … thus, when Hacienda (“new debtor”) defaults, C-bank can NJF, then collect deficiency judgment from Diller (“old debtor”) as guarantor, thereby circumventing 580d (since D and guarantor are essentially one in the same)
i. Limited partners are true guarantors  NOT personally liable for partnership’s debt
ii. General partners are sham guarantors  YES personally liable (SO, guaranty is duplicative)
2. However, a stretch to apply sham guarantor defense to these facts (bad for banks b/c losing summary judgment means expensive litigation)…
a. Note/TD was non-recourse, which creates tax benefits for Diller, BUT is otherwise detrimental to C-bank… thus, it is possible that Diller formed these SPEs so as to entice C-bank to proceed w/ non-recourse transaction (rather than C-bank being responsible for restructuring)


b. Many of Diller’s entities existed before this transaction, had assets of their own
i. Thus, more likely that these entities were NOT SPEs created solely for transaction…
ii. … AND, nonetheless, use of SPE does NOT necessarily make for sham guaranty
c. Court emphasizes that C-bank ONLY inquired into the financial standing of Diller/Prom. Dev. (guarantors), and NOT Hacienda (D)… BUT, since note/TD was non-recourse, D’s financial standing is irrelevant (can’t collect deficiency judgment, anyway)

XV. MULTIPLE SECURITY
A. Marshaling (equitable doctrine, enacted into statute in CA) – the singly-funded C can compel the doubly-funded C to look first to singly-encumbered parcel
1. D has 2 pieces of real property (RP1 and RP2)… C1 holds TD1 on RP1 and TD1 on RP2… C2 holds TD2 on RP2 ONLY… D defaults…
2. … if C1 forecloses on TD1 on RP2 first, then C2’s TD2 (on RP2) risks being wiped out…
3. … thus, as per marshaling, C2 can compel C1 to first foreclose on TD1 on RP1  if C1 can collect entire debt on TD1 on RP1, then C1 may release TD1 on RP2 (allowing C2 to collect on TD2 on RP2)
B. Commonwealth Land Title Co. v. Kornbluth – C obtains judgment against D, records abstract of judgment, obtains judgment lien… D sells 7 parcels of real property (subject to judgment lien)
1. After obtaining judgment, C records abstract of judgment in county/counties where D’s real property exists (abstracts are county-specific), thereby creating judgment lien
a. Judgment lien attaches to all of D’s real property in county, AND any after-acquired property (good for 10 yrs., then renewable for 10 yrs.)…
b. … AND, if C obtained (prejudgment) attachment lien, then judgment lien relates back to date of attachment lien (such that any liens which came into being b/w complaint and judgment are junior to judgment lien)…
c. … BUT, recall that wrongful attachment (obtaining attachment lien w/o later obtaining judgment) is a tort
i. D sold properties after C recorded abstract/obtained judgment lien, thus properties were taken subject to D’s judgment lien…
ii. … whereas, if D has sold properties before C recorded abstract, then properties would’ve been taken free and clear (SO, best for C to record abstract immediately)
2. C then goes about executing judgment lien…
a. First, Ratner property is sold…
b. … then, Sunburst property released from lien (in exchange for info re: D)…
c. … now, D wants to sell Bruins property and Contreras property
3. As per CA marshaling statute (CC § 2899), C must follow this sequence when foreclosing upon multiple things (all of which are subject to judgment lien)…
a. 1. To the things upon which C has exclusive lien (i.e. singly-encumbered)
b. 2. To the things which are subject to the fewest subordinate liens
c. 3. In like manner inversely to the number of subordinate liens upon the same thing
d. 4. When several thing are within one of the foregoing classes, and subject to the same number of liens, resort must be had (“tie-breakers”)…
i. (1) To the things which have not been transferred since the prior lien was created (i.e. things D still has)
ii. (2) To the things which have been so transferred without a valuable consideration (i.e. donees)
iii. (3) To the things which have been so transferred for a valuable consideration in the inverse order of the transfer (i.e. the most recently-transferred is executed on first)
1. Inverse order followed b/c that which was sold last (by D) would’ve been liable first (to C’s judgment lien)…
2. … thus, purchaser of last parcel assumed to have notice of D’s prior conveyances
4. Thus, several questions to be answered on remand to determine proper sequence of marshaling (AND, where Bruins property and Contreras property fit within sequence)…
a. 3rd Avenue property MAY (or may NOT) have been transferred by D
b. 150th Street property and 60th Street property MAY (or may NOT) be encumbered w/ liens


c. Sunburst property MAY (or may NOT) have been “primarily chargeable” to (i.e. higher in marshaling sequence than) Bruins property AND Contreras property
i. As per Blood, “primarily chargeable” property may ONLY be released from lien w/ consent of other owners of property subject to lien…
ii. … thus, assuming that Sunburst property IS “primarily chargeable”, b/c neither Bruins nor Contreras consented to its release, Bruins and Contreras get credit for value of Sunburst property (partial exoneration)
d. Unclear to whom D transferred first  Bruins property OR Contreras property
C. Yackey v. Pacifica Development Co. – Yackey agrees to sell 375 acres to Pacifica in exchange for down payment ($150K) AND note/VPMTD1 ($600K)… escrow instructions include lien release clause (1 acre released for every $2,500)… escrow fails to close, Yackey seeks damages for breach of contract… Pacifica argues that entire contract should be void b/c release clause was “uncertain”
1. Release clause is NOT “uncertain”…
a. Release clause did NOT specify to which acres Pacifica is entitled…
b. … thus, Pacifica could’ve been entitled to choose acres to be released (“cherry-pick” good acreage, leave bad acreage w/ Yackey as security)
2. … AND, even if release clause were “uncertain”, this is NOT enough to void entire contract
a. As per “contra-preferentum”, document is construed most harshly against its drafter…
b. … AND, here, Pacifica (as buyer) was in control of escrow… thus, can’t argue for unfairness/uncertainty (should’ve paid more attention to escrow instructions)
D. Dreyfuss v. Union Bank – C loans $8.7M to D, takes note/LPMTD on Peppertree property (commercial property, so NO 580b problem)… D defaults, C takes additional security (TDs on Clinton property and Lot 66)… D defaults again
1. C commences foreclosures in the following order…
a. NJF on Peppertree property ($3.75M debt – $2.15 credit bid = $1.6M debt remaining)
b. JF (out-of-state) on Clinton property ($1.6M debt – $1.4M credit bid = $200K debt remaining)
c. NJF on Lot 66 ($200K debt – $200K credit bid = debt extinguished)
2. D upset b/c C purchased all properties for “bargain” prices (below fair market value), then resold them for fair market value (debt repaid AND profit)…
a. … rather, would’ve preferred that C bought properties for closer to fair market value (debt repaid ONLY)…
b. … BUT, C did nothing wrong  merely exhausted security
i. NO 580d problem b/c C did NOT seek deficiency judgment after first NJF… rather, conducted serial foreclosures
ii. NO 580a problem b/c, again, C did NOT seek deficiency judgment… thus, NO fair value limitation
1. NJFs are supposed to be quick/easy  wouldn’t be the case if a fair value hearing followed every NJF…
2. … besides, this is governed by legislature, AND legislature places subtle differences in similar statutes to show what was sought to be accomplished (pari materia)…
3. … SO, if fair value hearing is allowed ONLY in certain situations, this is so for good reason
E. Freedland v. Greco – vendor sells equipment to D, takes note/TD on D’s real property AND note/chattel mortgage on D’s personal property… unpaid purchase price is $7K… BUT, each note is for $7K… D defaults, C NJFs on TD… C then attempts to JF on chattel mortgage AND seek deficiency judgment
1. Since the 2 notes are for the same obligation, they are essentially 1 note (w/ multiple security)…
2. … thus, NJF on TD barred D from collecting deficiency judgment under 580d  may ONLY foreclose on chattel mortgage (as additional security)
F. Florio v. Lau – D reaches stipulated settlement w/ C (essentially a note), secured by TD on D’s real property, security interest in D’s stock, AND security interest in D’s partnership (mixed collateral)… D defaults, C JFs on each piece of collateral (in order)… 5 months after JF on real property, C seeks deficiency judgment
1. Dispute b/w C and D…
a. 726 provides 3-month SoL to move for deficiency judgment after JF on real property…
b. … whereas, there is NO SoL to move for deficiency judgment after JF on personal property…


2. … BUT, mixed collateral is governed by UCC § 9501/9604, which states that 726 does NOT apply to “the obligation” itself (i.e. C’s right to collect deficiency judgment)
a. When 2 statutes conflict, the specific statute (9501/9604), which applies to a particular situation, supersedes the general statute (726)…
b. … SO, by mixing real property AND personal property collateral, C has partially avoided the restrictions of 726
i. Thus, 3-month SoL of 726 does NOT prevent C from seeking deficiency judgment…
ii. … BUT, if C had first sued D personally for debt and/or JF’d on D’s personal property, then one-action/security-first rule of 726 would still apply (thereby extinguishing C’s TD)
3. Policy reasons for NOT applying 3-month SoL to deficiency judgments of Cs holding mixed collateral…
a. MAY force C to seek deficiency judgment before foreclosing on personal property (even though amount of deficiency can’t be calculated until all collateral is sold)
b. MAY force C to foreclose on personal property before commercially reasonable to do so (i.e. seasonal goods)
i. C MAY conduct unified sale (foreclose on real property AND personal property together)…
ii. … but, ONLY if the real property and personal property are “closely related” AND commercially reasonable (Aspen v. Bodge)
G. Summary of CC § 9501/9604…
1. C’s choices w/ mixed collateral…
a. Proceed in any sequence b/w real property and personal property (bifurcated)
b. Proceed against real property w/ some/all of personal property (unified, i.e. hotel w/ fixtures)
c. Combination of bifurcated and unified (“hybrid”)
2. If C w/ mixed collateral violates 726 in such a way as to render obligation unenforceable – which happens rarely (as per Schwenke, but NOT Wozab) – then ONLY TD (on real property) is extinguished  C MAY still foreclose on personal property


3. What still applies despite mixed collateral…
a. 580b applies  PMTD cross-contaminates note secured by mixed collateral
i. In Sherwood-Trimble, C sells real property (subject to PMTD) AND business together, barred from collecting deficiency judgment by 580b…
ii. … court suggests (in dicta) that C MAY have bypassed 580b by selling business separately… BUT, unlikely
b. 726 applies, but ONLY as one-action/security-first rule  affirmative defense if deficiency judgment is sought, sanction if actually obtained
i. C MAY file writ of possession against personal property, w/o seeking “monetary judgment on the debt”, and NOT invoke 726 (NOT an “action”, so TD NOT extinguished)…
ii. … AND, “other relief” (i.e. attorneys’ fees) still available
c. 580d applies
d. 580a applies
e. Gradsky defense applies (though, waived practically every time, as per 2856)
4. D may be in default b/c NOT paying $$ and/or NOT complying w/ covenants (non-monetary default)  proceeds from foreclosure do NOT cure non-monetary default
5. BFP defenses available to 3rd party purchaser at foreclosure sale  NOT for credit bids OR “other than in good faith”
H. Mead v. Sanwa Bank CA – Mead buys undeveloped parcel from Zwicker, leases to Cooley (Zwicker’s partnership)… Cooley borrows $$ (construction loan) from Sanwa, Sanwa takes note/TD on Cooley’s lease AND Mead’s fee
1. Contractually, Mead is NOT a guarantor… rather, Mead subordinated its fee to Sanwa’s TD (essentially, a co-obligor)… thus, Mead is NOT personally liable beyond its fee (non-recourse hypothecation)
2. After Cooley defaults, Sanwa intends to NJF against both Cooley’s lease AND Mead’s fee… BUT, Mead demands Sanwa to first exhaust remedies against Cooley, as if Mead was a guarantor (as per 2845)
a. Upon Cooley’s default, Sanwa extended maturity date of note (w/o Mead’s consent)…
b. … thus, if Mead was a guarantor, then Mead would be exonerated due to this alteration of Cooley’s (D’s) obligation (as per 2819)
3. CC § 2832 allows one who looks like a co-obligor to be considered a guarantor based on facts
a. Arguable whether Sanwa should’ve known that Mead was guarantor (i.e. ONLY Cooley signed note, Mead excluded from negotiations re: extensions, Sanwa did NOT consider Mead to be co-obligor)…
b. … BUT, Sanwa ends up winning based on waivers in contract (thus, Mead NOT a guarantor)…
c. … however, it is nonetheless scary for lenders that a perceived co-obligor – who has put own property interest at risk (via subordination) to enhance D’s creditworthiness – could argue for status as guarantor
4. After Mead, subordination agreement MAY include…
a. Disclaimer of guarantor status
b. Gradsky waiver (2856)

XVI. PRIORITY/RECORDING
A. Far West Savings v. McLaughlin
1. Timeline of facts…
a. 6/1/82 – Geiger purchases home, records LPMTD in favor of Hancock Bank
b. 7/8/82 – Geiger executes grant deed to GTB, GTB does NOT record
c. 8/3/82 – GTB executes TD to McLaughlin, McLaughlin records
d. 7/1/83 – GTB finally records grant deed… GTB then executes grant deed to Stapleton, and Stapleton executes LPMTD to Far West (Hancock Bank’s LPMTD paid off), both recorded
e. 7/5/84 – Stapleton defaults, Far West NJFs, submits credit bid, takes title to home
2. Far West takes title free and clear of McLaughlin’s TD b/c it is a wild deed (outside of chain of title)  Far West did NOT know that McLaughlin’s TD was present
a. At common law, Far West would’ve taken subject to McLaughlin’s TD…
b. … BUT, under recording statute, an unrecorded conveyance is void against a subsequent BFP who first records
i. Granted, McLaughin did initially record TD… BUT, it was NOT recorded after GTB’s grant deed…
ii. … thus, Stapleton lacked notice of McLaughlin’s TD…
iii. … AND, Far West inherited Stapleton’s BFP status (as per shelter doctrine)
3. Under grantee/grantor index, Far West got title from Stapleton, who got title from GTB, who got title from Geiger… then, under grantor/grantee index, Geiger granted title to GTB in ‘82, BUT recorded grant deed in ‘83…
a. … SO, Far West had NO reason to search index prior to ‘83… though, if Far West did search index prior to ‘83, then would’ve had notice of McLaughlin’s TD (recorded in ‘82)…
b. … BUT, Far West is NOT held accountable for not exercising such due diligence (though, some non-CA courts may hold differently)
i. If Far West had lost (and, thus, took title subject to McLaughlin’s TD), then Far West could’ve argued for taking Hancock Bank’s position…
ii. … since Far West paid off Hancock Bank (equitable subrogation)
4. Misindexing  when parties record properly, BUT govt. screws up
a. Some states hold that govt. error in indexing is a risk borne by subsequent purchaser…
b. … BUT, CA moving away from this rule, provides notification of indexing (for parties to double-check)
B. Walley v. P.M.C. – C obtains judgment lien, BUT D has NO property… later, D buys property, grants LPMTD to lender
1. As per CC § 2898, PMTDs get special protection  LPMTD is junior to (came after) C’s judgment lien… BUT, attached to property simultaneously (when property was purchased)
a. Thus, C takes D’s after-acquired property subject to LPMTD…
b. … since C could NOT have acquired said property if NOT for lender (who enabled D to buy property), LPMTD gets priority
2. However, if D owned property at the time that C obtained judgment lien, then sold property to D2, who grants LPMTD to lender (who had supplied D2’s purchase money)…
a. … then, judgment lien attached to property first…
b. … thus, NO priority for LPMTD
C. When vendor sells property and takes back unsecured note, CC § 3046 grants to vendor a vendor’s lien…
1. … BUT, this is an equitable remedy (“secret”)…
2. … thus, it loses out priority to a legal remedy (such as a PMTD in Brock v. First South Savings Assn.)


D. Prior unrecorded conveyance takes priority over judgment lien
1. If D conveys property to 3rd party (unrecorded)… then, C obtains judgment lien against D…
2. … C may NOT take “D’s” property  2 reasons why…
a. Judgment lien is non-consensual
b. C, in obtaining judgment lien, was NOT relying on state of title (NOT necessarily true)
E. Estoppel by deed (DMC v. Downey Savings)  if D makes representation of title to C, then loses and regains title, D holds title as trustee on behalf of C
1. D holds property subject to TD1 (held by C1) and TD2 (held by C2), AND D defaults on TD1…
2. … C1 then forecloses, submits credit bid, takes property back (thereby extinguishing TD2)…
3. … if C1 then sells property back to D, C2’s TD2 would reattach (AND, would likely be junior to D’s new PMTD)
F. When property has fixtures subject to multiple C’s security interests, best to have intercreditor agreement  rather than each C removing each fixture, give Cs pro rata share of proceeds
G. Title insurance
1. Some title insurance policies are transferable (covers successors by law AND future buyers)  policy will cost more, BUT buyers will pay more
2. Cale v. Transamerica Title Insurance – C loans $$ to D, takes TD2… C buys title insurance… D defaults, C NJFs, submits credit bid, takes property subject to TD1… property has 3 undisclosed senior liens… C seeks damages for cost to remove undisclosed liens…
a. … BUT, b/c C can’t prove impairment of C’s TD2, C can’t prove indemnifiable loss (would have to sell property to prove damages)…
b. … thus, C should’ve purchased policy that would’ve covered as of a certain time (i.e. upon discovery of undisclosed liens)  again, more expensive, BUT ultimately worth it



XVII. LOAN MODIFICATIONS
A. Lennar v. Buice – D borrows $600K from BofA, BofA takes note/TD1… D borrows $700K from Lennar, Lennar takes note/TD2… loans later modified (Lennar subordinates to BofA to maintain positons)… BofA assigns note/TD1 to Buice, note/TD1 amended (w/o Lennar’s consent)… D defaults, Lennar JFs on TD2, claims seniority over Buice’s TD1 (due to BofA/Buice’s amendment)
1. Senior lienholder (Buice) MAY modify agreement (and NOT lose seniority) w/o consent of junior lienholder (Lennar), so long as modification does NOT materially prejudice junior lienholder
a. If there is a chance of modification materially prejudicing junior, then senior should seek junior’s consent (NO excuse otherwise)…
b. … AND, it shouldn’t be difficult to get junior’s consent
i. ONLY other alternative is foreclosure, which would potentially make junior a SOJL…
ii. … thus, if junior does NOT consent, then modification is likely a bad idea
2. Purpose of Buice’s 2 modifications was to avoid foreclosure  D had defaulted (once before Lennar’s JF), Buice wants to keep loan performing (in hope that market will turn around)
a. Time extension (modification #1)  NOT material (actually beneficial to Lennar)
b. Interest rate/principal amount increase (modification #2)  YES material (lowers return available to Lennar)
3. Buice’s TD1 remains senior to Lennar’s TD2… BUT, Buice’s loan modifications become junior to TD2 (essentially a TD3, though probably unsecured)…
a. … however, extra interest owed to Buice is an expense on the property, thereby lowering the property’s value…
b. … AND, decrease in D’s cash flow makes for increase in D’s chance of default
4. Why are ONLY Buice’s modifications made junior, and NOT Buice’s entire TD1?
a. In Gluskin, when vendor subordinated VPMTD to a construction loan, which was later modified such that it materially prejudiced the vendor, the entire construction loan lost seniority…
b. … BUT, unlike in Gluskin, Lennar is a hard money lender, NOT a subordinated vendor… AND, subordinated vendors tend to get special protection (as per Spangler)
i. However, in Friery, a junior lienholder who walked into junior position (AND owned the property at issue) could NOT object to a modification (NO changes in seniority)…
ii. … BUT, unlike in Friery, Lennar was a contractually-subordinated junior
B. Holder of TD1 wants to refinance, refi-lender wants to maintain senior position…
1. Good option  take assignment of senior position AND, if possible, contractually deal w/ holder of TD2 to maintain senior position
2. Bad option  reconvey/re-record TD1 (now junior to TD2), then rely on equitable subrogation after the fact
C. Essential terms in subordination clause/agreement  subordinate to whom, for how much, when, under what circumstances, etc.
1. In Handy v. Gordon, vendor sells property to D and takes note/VPMTD w/ subordination clause (to subordinate VPMTD to construction loans)…
2. … BUT, b/c subordination clause lacked such terms, contract was unenforceable b/c NOT “just and reasonable” (though, more likely unenforceable b/c illusory)
D. Protective Equity v. Bybee – vendor sells property to D, takes down payment ($40K) AND note/VPMTD ($170K)… vendor agrees to subordinate note/VPMTD to construction loan… D obtains $95K construction loan from lender
1. During escrow, vendor and D agree to strike from subordination clause a provision which would allow D to use construction loan for purposes other than improvement of property
a. Lender is NOT aware of this change to subordination clause, proceeds w/ $95K construction loan to D…
b. … BUT, D then gives $40K of construction loan to vendor as down payment
2. D defaults, vendor NJFs, seeks order that lender’s TD (for construction loan) is subordinate (i.e. subordination clause NOT enforceable)
a. Vendor agreed to ONLY subordinate to a construction loan… BUT, portion of lender’s $95K was used by D as down payment…


b. … thus, b/c D did NOT comply w/ express terms of subordination clause, lender (as 3rd party beneficiary) may NOT enforce subordination clause…
i. Granted, lender was NOT aware of change to subordination clause re: use of $$…
ii. … BUT, lender should’ve monitored escrow instructions better (made sure that own final documents matched vendor’s and D’s final documents)
c. … AND, even though lender’s TD was recorded first in time to vendor’s VPMTD, lender’s TD is nonetheless subordinate
i. NO difference b/w subordination agreement (contract) AND perpetual recording of TDs (NO contract)…
ii. … b/c, regardless of method, parties are still working in concert
E. AAA v. Frisone – vendor sells property to D1, takes note/VPMTD… vendor uses note/VPMTD as collateral to get loan from bank (sale/assignment of collateral)… D1 sells property to D2, takes note/LPMTD (D2 obtains purchase money from lender)… lender asks bank to subordinate VPMTD(2) to LPMTD(1)… bank agrees
1. VPMTD remains senior b/c bank did NOT have authority to subordinate (must get authorization for all parties involved)…
a. Best to get warranty from party presenting subordination agreement…
b. … thereby providing recourse if said party lacks authority
2. … AND, bank’s purchase of VPMTD (from vendor) was a UCC Art. IX security interest (personal property, NOT real property)…
3. … AND, since this security interest was NOT perfected (mere recording is NOT sufficient), bank is essentially an unsecured creditor
a. If bank had properly perfected the sale/assignment of collateral, then bank (upon vendor’s default) would’ve been able to foreclose on VPMTD…
b. … AND, assuming bank submits credit bid, bank (“big C”) would’ve essentially taken over position of vendor (“little C”)  collecting payments from D1
F. Other considerations re: subordination clauses/agreements…
1. Subordinate clause/agreement MAY include (though uncertain whether enforceable)…
a. Transfer of voting rights (senior votes on behalf of junior)
b. Transfer of interest/dividends (turnover clause  senior compels junior to turn over anything received by junior until senior paid in full)
2. Limited/rescue subordination  during rough patch/emergency (i.e. 9/11, earthquake), rescue lender provides $X in working capital to D in exchange for priority (senior lender, who is unable to loan more $$ to D, becomes subordinate to the extent of rescue lender’s working capital)
3. Conditions precedent (“I will be subordinated if…”) AND subsequent (“I won’t be subordinated until…”)
4. Subordinated guaranty  holder of TD2 has rights against guarantor of TD1

XVIII. PENALTIES
A. Prepayment penalty  OK
1. Lender borrows $$ from depositors (i.e. at 3%/yr. interest), then loans $$ out to D at higher interest rate (i.e. 6%), planning to keep loan working for long period of time (doubling $$ annually)…
2. … thus, if D prepays loan, lender has cash flow problem AND cost of funds problem
B. Exorbitant late penalty  NOT OK
1. In Ridgley v. Topa Thrift & Loan Assn., lender charged D prepayment penalty (which is OK)…
2. … but, ONLY if 15 days late (NOT OK)
a. Determination of loss of future interest depends upon when D makes repayment, NOT whether such repayment is late  lender attempting to disguise exorbitant late penalty as prepayment penalty
b. Prepayment penalty must be related to lender’s consequences if/when prepaid (estimate in advance)
C. Liquidated damages  OK, if reasonable
1. Liquidated damages provision is NOT per se unconscionable (such that contract is unenforceable)…
2. … BUT, party challenging such provision must prove that it was unreasonable at the time of formation (NOT in hindsight)…
3. … thus, best for lender to make such provision easily understandable, explain why liquidated damages are reasonable (generally valid in commercial context, NOT residential)



XIX. DRAGNET CLAUSES
A. Gates v. Crocker – Gates and Abell, as tenants in common, borrow $$ from C, C takes note/TD (w/ dragnet clause)… Abell has an unsecured note ($25K) owed to C (unbeknownst to Gates)… Gates/Abell default, property (subject to TD) sold, note paid off, $28K in remaining proceeds
1. C claims remaining proceeds should be used to pay off Abell’s unsecured note, citing dragnet clause as authority (TD as securing all obligations of Gates AND Abell)…
2. … BUT, this was NOT the intent of Gates and Abell
a. When Gates (as tenant in common) put up own undivided interest as security for Abell (as co-tenant in common), Gates unwittingly created a guarantor relationship…
b. … thus, C should’ve expressly specified/disclosed the obligations of Abell that Gates would be liable for (i.e. Abell’s unsecured $25K), rather than rely on vague dragnet clause
B. 2 types of dragnet clauses…
1. If D owes debt1 to C, secured by TD on real property1…
2. … then, later, D incurs debt2 (future advance) to C, AND acquires real property2 (after-acquired property)
a. Future advances clause – existing property (real property1) will secure additional debts (debt2)
i. Future advance does NOT take priority over intervening Cs…
ii. … unless, future advance is mandatory (relates back to/called for in TD), NOT optional
1. Mandatory future advance on TD1  priority over TD2 (holder of TD2 should inquire in advance re: mandatory future advance)
2. Optional future advance on TD1  junior to TD2 (safest to take new note/TD3… BUT, if same TD, then ONLY optional future advance is made junior, as per equitable subordination)
b. After-acquired property clause – additional property (real property2) will secure existing debts (debt1)
i. New TD (encumbering real property2) would have to be recorded…
ii. … AND, C’s lien does NOT attach to real property2 until new TD is recorded


C. Wong v. Beneficial Sav. & Loan Assn. – 8-building apartment complex constructed, financed by C, who holds notes/TDs on all 8 buildings… buildings sold to D (assuming grantee)… D defaults, C NJFs on all 8 buildings… before NJF, D wanted to pay off 3 of the 8 notes/TDs, BUT C refused to accept, citing dragnet clause
1. D seeks damages for C’s refusal of tender (D’s sought to “cherry-pick”/pay off good buildings, allow C to NJF on bad buildings)…
2. … BUT, dragnet clause, by its literal terms, makes all 8 TDs security for all 8 notes (AND, all 8 notes secured by all 8 TDs)…
3. … thus, court considers parties’ intent/actual expectations when interpreting dragnet clause, as per…
a. Relationship of loans  loans all related (8 buildings as an indivisible whole)
b. Reliance on security (by C)  D purchased 8 buildings in single transaction
D. NO “snapping up” via dragnet clause
1. Dragnet clause MAY state (broadly) that D’s property (subject to TD) is security for all of D’s debts owed to C1…
2. … BUT, this would NOT allow C1, w/ $3M note, to buy C2’s $1.5M junior note (likely for less than $1.5M, since C2 is unlikely to collect full amount of junior note, anyway)…
3. … then, place entire debt (of $4.5M) under dragnet clause
E. Union Bank v. Wendland – D borrows $$ from C-bank, C-bank takes note/TD1 (1st note)… D again borrows $$ from C-bank, C-bank takes unsecured note (2nd note)… D again borrows $$ from C-bank (to pay off 2nd note), C-bank takes note/TD2 (3rd note)… D defaults on TD1, C-bank NJFs, submits credit bid (SOJL’d own self as per TD2)… C-bank sues to recover on 3rd note
1. As per dragnet clause, 3rd note collapsed under TD1… thus, C-bank’s attempt to collect on 3rd note constitutes deficiency judgment (which is barred by 580d)
2. C-bank tries to argue that note/TD1 and note/TD2 were separate (such that dragnet clause should NOT apply)… SO, again consider parties’ intent…
a. Relationship of loans  3rd note used to pay off 2nd note, which was obtained to remodel residence (which was subject to TD1)
b. Reliance on security (by C-bank)  same residence used as security



XX. ASSUMING/NON-ASSUMING GRANTEES
A. When D conveys property (subject to TD) to a non-assuming grantee, D becomes guarantor to non-assuming grantee…
1. … thus, if altering terms of agreement, best to get consent from all parties involved (3-way agreement b/w C-lender, D-borrower AND non-assuming grantee)… OR else, potential exoneration of D (as guarantor)…
2. … unless alteration is a writing down of the obligation (to which D, as guarantor, would most likely consent, anyway)
B. Assumption agreement must be made express (as per Statute of Frauds) b/w assuming grantee AND either D-borrower (grantor) OR C-lender
1. Whichever is NOT a party to the assumption agreement is nonetheless a 3rd party beneficiary (may enforce w/o privity)…
2. … thus, b/c 3rd party beneficiary may rely on assumption agreement, assuming grantee may NOT unilaterally change status (by transferring to another assuming grantee)  would need express novation/release
C. LaForgia v. Kolsky – bank holds TD1 on Williams’ property… Williams borrows $$ from LaForgia, LaForgia takes TD2… Williams then borrows $$ from Kolsky, Kolsky takes TD3… after Williams defaults, Kolsky buys property (to avoid bankruptcy), changes positions w/ Williams (Williams now holding TD3)… bank eventually NJFs… LaForgia, now a SOJL, sues Kolsky for deficiency judgment
1. Williams sold property to Kolsky… thus, LaForgia’s TD2 becomes a PMTD through transmutation (thereby making LaForgia a purchase money-vendor)… AND, thus, LaForgia is barred from collecting deficiency judgment as per 580b
a. Whenever a junior lienholder “participates in a sales transaction and agrees to extend his loan to a new purchaser in an attempt to save his security interest”, that junior lienholder MAY be construed as a purchase money-vendor…
b. … thus, LaForgia (a junior lienholder), by consenting to the sale of the property (from Williams to Kolsky) subject to his TD2 (thereby waiving due on sale clause), has barred himself from collecting deficiency judgment
i. If LaForgia had NOT consented to sale, would’ve been a SOJL, BUT could’ve collected deficiency judgment…
ii. … BUT, by consenting to sale, LaForgia still a SOJL, AND also barred by 580b (worse off by trying to help)


2. LaForgia MAY not seem like a “vendor”… BUT, “vendor” is “liberally construed”
a. In Jackson, P (vendor) sells property to D1 and takes VPMTD2, D1 defaults, sells property to D2, D2 later defaults…
b. … BUT, P is still barred by 580b b/c P’s VPMTD2 “rolls over” from D1 on to D2
i. Thus, in Jackson, even though D1 sold property to D2, P was still a vendor…
ii. … BUT, in Jackson, P was once the original owner of the property (NOT true for LaForgia)
3. Scope/limits of doctrine from LaForgia unclear…
a. Applicable to senior lienholder attempting to “save his security interest”?
b. Level of involvement of junior lienholder in order to “participate” (active participation OK, BUT what if less than, i.e. mere consent)?
c. Relation b/w old and new purchasers?

XXI. MORTGAGE TRANSFERS
A. MERS (Mortgage Electronic Registration System) created as a means of tracking mortgage transfers
1. MERS as owner of/holding title to mortgage…
2. … BUT, some judges do NOT view MERS as having standing (NOT a real party of interest)
B. Subprime borrowers lied to by brokers, whom lenders prepped in marketing loans
1. Borrowers have causes of action against brokers, BUT brokers have no assets…
2. … AND, NO respondeat superior liability upon lenders b/c brokers were independent contractors…
3. … BUT, possible RICO claim as per lenders/brokers acting as “association in fact”
a. Granted, lenders are largely insolvent…
b. … AND, when insolvent lenders are taken over by govt. (FDIC), they are cleansed of tort liability (FIRREA)
C. In re Executive Growth Investments – A&W holds note/TD on D’s property… A&W borrows $$ from EGI, EGI takes UCC Art. IX security interest on note/TD
1. EGI’s investors are told that they each own a portion of this note/TD… BUT, b/c EGI retains possession, EGI’s security interest is NOT perfected…
2. … then, EGI goes bankrupt, AND bankruptcy trustee is treated as a hypothetical judicial lien creditor…
3. … thus, b/c unperfected security interest is junior to interest of judicial lien creditor, EGI’s security interest is wiped out
D. Participations
1. Multiple lenders loan $$ to single borrower, w/ one “lead lender”…
2. … AND, “lead lender” likely will include disclaimer of reliance in participation agreement, in which junior participants expressly state that they have done due diligence

XXII. ALTERNATIVES TO FORECLOSURE
A. Auerbach v. Great Western Bank – D buys property from bank (vendor), bank takes non-recourse note/VPMTD… D transfers property to family trust, thereby triggering due on sale clause (thereby cancelling out non-recourse provision)… after value of property drops, D and bank begin to negotiate workout
1. D negotiates workout w/ banker, who in turn is supposed to inform bank’s special asset committee of progress…
a. … BUT, despite D’s property being distressed, it is still a “performing asset” listed on banker’s portfolio (thereby upping banker’s yr.-end bonus)…
b. … thus, banker has perverse incentive to NOT involve bank’s special asset committee
2. D sues for breach of covenant of good faith AND promissory fraud  both lose
a. Bad faith claims rarely win…
b. … AND, promissory fraud can be easily avoided w/ merger and integration clause (such that any possible false promises made prior to agreement are eclipsed by the agreement itself)
B. Workout as “second chance” for lenders  prepare for potential litigation w/ (non-performing) D by updating documents w/ latest waivers
1. Lender’s forbearance from foreclosure (upon non-performing D) satisfies consideration…
2. … BUT, if merely rewriting pre-existing documents (D performing), then potential consideration problem



XXIII. CONDUCT AT SALE
A. South Bay v. Riviera – D and holder of TD1 in collusion to chill bidding at NJF
1. D stops foreclosure sale (2x) when 3rd party bidders show up… AND, holder of TD1 submits grossly-inflated credit bid…
2. … thus, holder of TD2 able to recover damages in tort (NO set-aside of sale)
B. Lo v. Jensen – 2 potential bidders meet at auction, form “joint venture”, pool $$ together to buy property for cheap
1. NO fraud if bidders had formally created joint venture (in advance) for purpose of acquiring property… BUT, bidders attempting to buy off one another constitutes fraud…
2. … thus, foreclosure sale set aside b/c property stayed in hands of one of the co-conspirators  if it had since been sold to a BFP, then damages ONLY
C. Party that submits full credit bid based on fraud/misconduct re: appraisal at time of foreclosure creates cause of action…
1. … AND, if NO fraud/misconduct, BUT bidder prevented from inspecting property (i.e. damage not visible from exterior), then MAY have cause of action as well…
2. … BUT, if fraud/misconduct re: making of loan, then NO remedy for full credit bid (disconnected)
D. If D files bankruptcy petition before NJF, then sale is void…
1. … BUT, if D files bankruptcy petition after NJF, then sale is final…
2. … however, trustee can’t issue deed to purchaser if D has already filed bankruptcy petition
a. CA statute amends this problem by…
i. Deeming NJF final upon acceptance of closing bid…
ii. … AND, deeming NJF perfected as of 8:00 a.m. on the date of the sale (regardless of actual time of sale), so long as deed is subsequently recorded within 15 days (relates back)
b. Nonetheless, trustee MAY be hesitant to issue deed to purchaser b/c of potential violation of automatic stay issued by (federal) bankruptcy court as per compliance w/ (state) statute  best to have trustee contractually agree in advance to issue deed after NJF


	C should NOT…
	Unless…

	NJF
	C is willing to lose right to collect deficiency judgment on note (as per 580b)
–OR–
C has secured Gradsky waiver from guarantor (such that guarantor may NOT argue that C has impaired his subrogation rights against D)

	Take PMTD on residential property
	C is willing to lose right to collect deficiency judgment on note upon foreclosure (as per 580b)
–OR–
C can collect balance from guarantor upon foreclosure/being sold out (since guarantor would have NO rights to be acquired through subrogation)

	Purchase property at NJF in which C’s lien will be sold out
	C will seek deficiency judgment on note within 3 months after sale (otherwise, barred by 580a)

	Submit full credit bid
	Willing to forgo potential bad faith waste claim (by being paid off in full)

	Alter/modify D’s obligation
	C has obtained consent of guarantor (otherwise, guarantor exonerated)
–OR–
Modification will NOT materially prejudice junior lienholder (otherwise, junior lienholder’s consent must be obtained… and, if NOT obtained, then priority will be affected)

	Take leasehold TD
	Cure agreement in place, giving C opportunity to cure D-tenant’s default before landlord evicts (otherwise, leasehold TD is terminated w/ lease)

	Take TD that is junior to a lease
	Lease has SNDA clause, allowing C to make TD senior to lease in exchange for lease surviving beyond foreclosure (otherwise, C would be unable to obtain title insurance)

	Proceed against guarantor before D
	C has secured waiver of 2845 from guarantor

	
JF against some piece of real property collateral when there is other real property collateral available
	NO “unless” (violation of 726)  instead, conduct serial NJFs

	JF against some piece of personal property collateral when there is real property collateral available
	NO “unless” (violation of 726)  instead…
· Conduct serial NJFs
–OR–
· File writ of possession against personal property w/ NO prayer for monetary relief

	Enforce judgment lien against D’s multiple properties
	First have determined proper sequence as per marshaling statute  execute first upon singly-encumbered AND most recently-transferred
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