OUTLINE

I. STEP 1 – Article 9 Scope

A. 9-109(a)(1) covers 99% of the Article 9 transactions

1. Security interest 1-201(35) a) personal property or fixtures secure the debt, b) payment or performance obligation, and c) created by contract [1-201(12) defines contract]

2. Personal property – generally everything except real prop.  May or may not include equipment (fixtures).  Watch out for personal privileges (like a cabby license).  Beach Television (p32 – 1994) held that an FCC broadcast license was personal property (there was proceeds from the sale).

3. Must be a performance obligation or payment obligation; buyers do not qualify once buyer has paid.

B. 9-109(a)(3)Sale of accounts

1. Reason – a) it is common to raise money by either selling accounts and borrowing secured by accounts, b) in traditional form, these are quite different (sale – buyer has risk of loss/loan – D has risk of loss) and c) in practice, it is tough to draw a line that distinguishes the two.

2. a

C. 9-109(a)(2) Agricultural liens 8/27/03

1. All agricultural liens are under article 9

2. 9-102(a)(5) defines agricultural lien – an interest in farm products

a. That secures a payment or performance obligation for goods or services relating to D’s operation of a farm OR rent on property used in connection with the farm.

b. Created by statute (non-consensual) in favor of someone (SP) who i) in the ordinary course of business furnishes goods or services to debtor (SP must be in the business), OR ii) leased Real property to debtor AND

c. Effectiveness does not depend on SP’s possession of the personal property.

3. If under Article 9, then this party must file to perfect (or other method of perfection)

D. 9-109(a)(4) Consignments 8/27/03

1. All consignments are under article 9, but there is a strange definition of Consignments 9-102(a)(20).

a. Must be given to a merchant

1. Consignor (owner) must give notice that he has an interest a) merchant must be using a different name than a consignor, b) merchant can’t be an auctioneer, and c) merchant can’t be known by creditors as one who sells on consignment

2. Must be over $1K per shipment in aggregate

3. Can’t be consumer goods

b. For purpose of sale (OK as long as one of the purposes is for sale).  Ex. SP gives dresses to D to dye them then sell them – this is deemed for purpose to sell.

2. Basically “consignments” deemed as only “secret” consignments (and small or consumer consignments).  If excluded from consignments, then no need to file.

E. 9-109(a)(5) - Security interest under article 2

1. 2-711(3) buyer’s remedy – if B rejects goods, then B as a security interest as long as B is in possession.

2. a

F. Payment obligation – loan or extension of credit typically (but can be an obligation for a performer to perform).

G. Leases ARE NOT covered by article 9 (under 2A); however, fake leases (leases creating a security interest (like disguised sales)) are included.

1. 1-203 determination of lease – based on facts and circumstances.

2. 1-203 – it is a security interest (not real lease) if a) not subject to termination AND b) either i) term is life of the asset OR ii) option to buy for nominal charge.

3. 1-203(c) – these will not change a lease to security interest a) lessee has risk of loss, b) lessee pays taxes, and c) lessee has an option to buy.

4. Marhoefer p34 – Only look to minimum lease terms, to see if a) term is life of asset and b) if bargain purchase (Est. FMV compared to option price)

H. Beach Television Partners p32 – Issue was whether FCC broadcast license was personal property (or personal privilege).  Big factor - it was sold, so the court said OK to have a security interest in it (it was personal property).

I. Negative covenant (D says “I will not give anyone else a security interest in my property”) – courts say this is not a security interest because nothing given to SP.  Tougher call if D said “If I give anyone else a security interest, I will grant you an interest”.

J. STEP 1 problems p30-31

II. STEP 2 – Exclusions 9/8 and 9/15

A. 9-109(c) has partial exclusions – Federal preemption

1. Planes – 49 USC 41107 requires filing in Oklahoma City

2. Ships – 46 USC 313XX has a comprehensive system

3. Copyrights and patents – See Peregrine p47.  Patents a) if interest is consensual - must file in US Patent office b) if interest is involuntary, then State filing will suffice.

B. 9-109(d) has a list of exclusions – no rhyme or reason to them.

1. Landlord’s lien a) if the statute is giving a landlord an agricultural lien (landlord-farmer) then it is not excluded, b) many cases say that if the tenant gives an interest, it is not excluded because it is consensual (not just given by law), and c) hotels or innkeepers are not landlords because they provides services too.  THIS EXCLUSION IS REDUNDANT – it is not brought in under step 1.

2. A lien (other than agricultural) for services or materials, but 9-333 applies with respect to priority.  Most artisan liens require the artisan to retain possession to retain the interest.  THIS EXCLUSION IS REDUNDANT – it is not brought in under step 1.

3. Assignment of a claim for wages, salary, or other compensation of an employee.

4. Sale of accounts, chattel paper, payment intangibles and notes if in connection with the sale of a business.

5. Assignment of accounts (and others) for collection only.  Ex. Y has A/R and Y assigns to X (collection agency) to collect for Y; this is treated as a bailment, so it is excluded from Article 9 (it still belongs to Y; X’s creditors have no claim to them even if Y does not file).

6. Assignment of a right to payment under a contract to an assignee that is also obligated to perform under the contract.  Not discussed 9/8

7. Assignment of a single account, payment intangible, or promissory note in satisfaction of a preexisting debt.  This excludes small assignments (then there is no need to file).

8. Transfer or assignment of a CLAIM under an insurance policy other than assignment by or to a health-care provider of a health-care insurance receivable (and later transfers).  If the insurance is proceeds of collateral, then it is covered by Article 9.  Note – insurance expirations (list of customers and when policies expire) are not excluded because these are assets, but not claims under an insurance policy.

9. An assignment of a judgment other than a judgment that was taken on a right to payment that was collateral.

10. A right of recoupment or set-off.  In civil case if D counterclaims, it is a) recoupment if related to the claim and b) setoff if unrelated to P’s claim.

11. A transfer of an interest in real property.  Note: the exceptions listed in A-D are brought into Art. 9 (fixtures).  THIS EXCLUSION IS REDUNDANT – it is not brought in under step 1.

12. Assignment of a non-commercial tort claim 9-102(a)(13).  Commercial tort claim is EITHER a) claimant is an organization, or b) claimant is individual and i) arose in the course of claimant’s business AND ii) does not include personal injury or death of an individual.

13. Assignment of a deposit account in a consumer transaction.

C. Exclusions should be narrowly construed because – Art. 9 was adopted because it is better than existing common law, so it is better to have more included unless clear the legislature did not want it in.

D. STEP 2 problems p 45-46

III. STEP 3 – Basic principles of UCC in Article 1 9/15 & 9/17

A. Policies of UCC 1-103 (should be liberally construed)

1. Simplify,

2. Expansion of commerce

3. Party autonomy

4. Uniformity (common with other jurisdictions)

B. 1-103(b) – UCC supplements prior law unless displaced by UCC.

1. HYPO – M agreed to buy 1B barrels of Iraqi crude (special grade) for $25 per barrel for 10 years.  If M tries to get out (because American company wants to advertise that they do not support Iraq).

2. S (seller) will argue that 2-615 lists all excuses; therefore, the UCC has eliminated buyer excuses.  S will argue this interpretation will simplify and clarify the law (no need to resort to common law).

3. M will argue that 2-615 supplanted seller excuses, but they left buyer excuses to the common law.  M will argue the omission was because buyer excuses are much rarer than seller excuses; omitting the excuse will thwart the expansion of commerce.  M will also refer to the comment that shows intent for excuses to be used by buyers too.

C. 1-106 Singular include the plural and plural include the singular.  9-107(d)(7) excludes from Art. 9 assignment of a single account – “Single” is likely there to avoid the interpretation that multiple accounts could be excluded.

D. 1-107 Section headings are part of the law (unlike IRS Code)

E. 1-201(a) makes all definitions contextual

F. 1-201(b) if definition in both 9-102 and 1-201, then for Article 9, the Article 9 meaning prevails.

G. Agreement 1-201(b)(3) 1) distinguished from a contract, 2) found in language or other circumstances.

H. 1-302 – parties can otherwise agree (even if the section does not say unless otherwise provided)

I. 1-304 requires good faith in a) performance and b) enforcement (no mention of negotiation).  If CL gives an escape if no good faith in negotiation, then maybe 1-304 did not displace it.  Unconscionability 2-302 looks to both a) procedural (formation) and b) substantive (one-sided deal).

J. STEP 3 problems p73

IV. STEP 4 – Attachment (clarify SP-D) 9/17 to 9/29

A. 9-203 security interest attaches when it becomes enforceable

1. Value given

2. D has rights in the collateral

3. And formality (one of the three)

a. D has i) authenticated (sign or adopting encryption) a ii) security agreement – most common way

b. By possession pursuant to a security agreement (need not be written) 9-313

c. Control 9-203(b)(3)(D) – can only be used for i) deposit accounts 9-104, ii) electronic chattel paper 9-105, iii) investment property 9-106, and iv) letter of credit rights 9-107.

4. After all three, then SP interest is attached.

B. 9-204 says you can have agree to have after acquired property as collateral.

C. Security agreement

1. 9-102(73) agreement creating a security interest must describe the collateral

2. 9-108 – sufficiency of description – must reasonably identify the collateral (cannot be super generic) 9/22/03

3. American Card p84 – language must include magic words (give, grant, convey, or retain)

4. Purpose of security agreement – to make clear between SP and D what the security is.

D. Possession is not defined

1. 9-313 lists what can be possessed,

2. Look to agency principles to see if i) possessed by SP or ii) debtor in possession

a. If Debtor is in possession – 9-313(c) says this will not work (not agent for SP)

b. If agent of D – then not valid (maybe OK if the agent acknowledges – note 4 is unclear if this works).

c. Dual-agent - i) Note 3 says D may not be deemed to be in possession (so maybe attachment and perfection), and ii) Note 4 says if it is unclear agent or bailee, then an acknowledgement will be safe for SP to establish possession.

d. Agent of SP (or SP) – then SP deemed to be in possession (maybe achieve attachment and perfection).

e. Acknowledgment i) not required of the party in possession (UCC does not compel him to acknowledge, ii) if the party acknowledges, then (________)

3. Other Possession

E. 9-315 – SP gets security interest in

1. Proceeds of collateral 9-102(64) includes proceeds of sale, lease, license, exchange and insurance proceeds.

2. and if sale not authorized, still in the original collateral.

F. Step 4 questions p 78-80

V. STEP 5 – Purchase Money (or ordinary) 9/29 to 10/8

A. 9-103 addresses PMSI, but old 9-107 is easier to understand.

B. Two types of PMSI

1. Seller (to buyer/debtor) – S retains an interest in the collateral (D must be buyer and SP must be seller, also enabling and so used requirements)

2. Financier (to debtor) – (just enabling and so used requirements)

C. Requirements of PMSI

1. Must have a security interest (Steps 1-4)

2. Debt must enable the purchase of the collateral (collateral must be the thing acquired)

3. AND the proceeds of the debt must be used to purchase the collateral (best if SP makes payment to Debtor and Seller)

D. 9-103 (f) – UCC adopts dual-status approach (“to the extent that”) 10/1/03

1. Add on Debt – will not transform PMSI into non-PMSI

2. Add on Collateral – will not transform PMSI into non-PMSI

3. 9-103(g) SP has the burden to show the extent of PMSI.  9-103(e) – allocation formulas a) any agreed to by the parties (must be reasonable), b) if no agreement, then as D designates, c) if no agreement and D does not designate – first pay unsecured and then pay off unsecured on a first-in first-out basis.

4. Reasonable methods of allocating a) first debt paid first, b) last debt paid first.  Note – pro rata in consumer transactions was held unconscionable (because buyers not sophisticated).

5. These rules do not apply to consumer transactions (Courts can decide what to do)

E. Refinancing will not destroy PMSI character

F. Step 5 questions p 104

VI. STEP 6 – Categorize Collateral 10/8 to 10/13

A. Categories of personal property

1. Goods 9-102(a)(44) – movable when security interest attaches

a. Equipment – unclear where the line is between inventory and Equip – generally courts hold if depreciated, then equipment; otherwise it is inventory.

b. Farm Products

c. Inventory (48) - i) not farm products, ii) held for sale or lease, iii) furnished by person under a contract for services, OR iv) raw materials or materials used or consumed in a business.  Broad definition (especially used or consumed in a business).

d. Consumer goods – 9-102(a)(23) defines as any goods for personal, family, or household use; PURPOSE is the key.

2. Chattel Paper 9-102(a)(11)

a. Chattel Paper – D give SP a security interest in D’s secured debt – Ex. D (John Deer) borrows $10B from the bank and gives interest in the secured debt (sales contracts that have security interests in tractor sales OR lease contracts).

b. Tangible (paper) – (78)

c. Electronic Chattel Paper (31)

3. General Intangibles 9-102(a)(42) if it doesn’t fit description of other categories

a. Software – not discussed

b. Payment – 

c. Does not include money

4. Accounts (2) definition also includes winnings in lottery.

5. Documents (30) – documents of title 1-201(b)(16) – ex. negotiable bill of lading or grain elevator receipt.  Key – the document must be the title to the property (not dry-cleaning receipt).

6. Instruments (47) – must be in writing

a. Negotiable instrument 3-104 – basically must meet certain requirements including i) sum certain in amount, and ii) unconditional promise to pay.

b. Non-negotiable – must be transferred in the ordinary course of business.

c. Non-negotiable CD i) if normally transferred in the ordinary course – it is an instrument, ii) if not – it would be a deposit account.

7. Deposit accounts (29) – deposit at a bank (not true CD’s – these are money market instruments)

8. Investment property (49) basically securities (like things traded on exchanges)

B. Step 6 questions p131 - 10/13/03

VII. STEP 7 – Perfection (Notice to Q (others)) 10/13 to 10/22

A. Ways to perfect

1. For all methods, first there must be a security interest (Step 4)

2. 9-310 – perfection by filing FS generally works.  Some instances (listed in 9-312(b)) must have control or possession.

3. 9-309 – Auto perfection (perfected when attached) 10/13

4. 9-313 – Control

5. 9-314 – Possession

B. Filing FS

1. 9-502 a) Main thing to list properly is the name of debtor, b) SP’s name, and c) indicates the collateral.

2. Name of debtor

a. 9-503(a) – If D is an organization, then must provide the name in the public record (the true name).

b. No need to include the trade name 9-502(b).  In fact the trade name alone is insufficient 9-502(c).

c. 9-506 FS is valid if mistakes are not misleading.  If a search done using D’s correct name (real one) would find the one with a mistake, then the filing is valid.

d. 9-517 indexing errors do not invalidate the filing.

3. SP’s name – not a big deal.  9-503(d) says that failure to disclose an agency arrangement of the secured party is OK (bc no harm to third parties).

4. Indicates collateral 9-504 either a) 9-108 description of collateral (for attachment) OR b) an indication that the FS covers all the assets or personal property of debtor.  Supergenerics are allowed.

C. Auto Perfection 9-309(b)

1. #1 PMSI in Consumer Goods (auto perfected if both met).

2. #2 assignment of accounts or payment intangibles AND the assignments are not a significant part of the accounts or payment intangibles.  Note: tough to know what is significant.

3. #3 sale of a payment intangible.

4. #5 Health care insurance receivables (like accounts) assigned to the healthcare provider.  No auto perfection if assigned to another party (only patient to doctor generally).

5. #13 an assignment of an interest in an estate (Note – if it is an interest in a trust, then no auto perfection, so SP must file)

6. Note: to protect from a buyer of goods, SP should still file; 9-320(a) will allow a buyer to take free if purchased before SP files FS.

D. To find information (to get from SP) 9-210

1. For Q (third party) to find out what is covered by FS, Q must go to D (Debtor).  D must authorize SP to give info to Q.

2. D can a) request an accounting, b) request regarding a list (D prepares a list, and SP confirms or makes changes), or c) request regarding a statement of account (D prepares a schedule indicating the obligations, payments and balances, and SP confirms or makes changes).

E. Debtor name change 9-507 (when must SP file new FS)

1. FS (under the old name) is valid for property existing under the old name AND property acquired during the first four months under the new name.

2. Not effective for the after acquired property acquired after four months UNLESS SP files under the new name.

F. 9-515 – filing generally good for five years from the filing date (9-516 the date is the date accepted by the Secty. Of State).  Continuation – SP must renew within six months of expiration (4.5 – 5yrs); then it is good for another five years (from the original expiration).

G. Perfect in PROCEEDS

1. 9-315(d) says a) perfection continues in the proceeds automatically, AND b) it lapses within 21 days after the sale UNLESS i) not discussed, ii) identifiable cash proceeds (a check is identifiable cash proceeds), or iii) not discussed.

H. Step 7 questions p139 10/27/03

VIII. STEP 8 – Designate the Disputants (one must be Article 9) 10/29

A. Some that we went over

1. Lien creditor 9-102(a)(52) – basically an unsecured creditor who “beefs up” by getting a court order (after a judgment).  Also includes a trustee in bankruptcy 9-102(52).  These are created by the court.

2. Perfected PMSI – Attachment and perfection (steps 4&7) AND PMSI met (enabling purchase and proceeds so used)

3. Buyer in ordinary course (not in “the” ordinary course) 1-201(b)(9) requires a) item purchased is goods, b) B (buyer) buys in good faith (w/o knowledge that the purchase violates any agreements), c) S (seller) must be in the business of selling goods of this type, AND, d) this transaction must be under normal conditions (not buying a watch from a jeweler on a street corner – unless he has a booth there).

4. Donee is a purchaser 1-201(b)(29) and (30)

5. Possessory lien where the lien requires possession a) artisan lien and b) buyer who rightfully rejects goods 2-711.

B. Consignments – 9-103(d) says consignments are treated as PMSI.

C. Problems p163 10/29

IX. STEP 9 – Resolving Priority Disputes 10/29, 11/10 to 11/19

A. Page 176 priority – Done 10/29

B. Cases where events relate back

1. PMSI – 9-317(e) says if the SP files within 20 after D receives the property, then the filing relates back (to the time D received the goods).

2. Trustee in bankruptcy – relates back to when the petition was filed.

3. 9-323(a) generally allows later advances to get the priority of the earlier filing.  This can relate back prior to an intervening advance.

4. 9-323(b) allows SP to have priority for future advances a) up to 45 days after a lien creditor AND b) later if SP made the commitment before knowing of the lien.

C. Weird situation – perfected secured v Buyer with 2-711 interest

1. 1/1 SP has a perfected security interest in D’s equipment

2. 2/1 D sells the equipment to B (Buyer)

3. B initially accepts the equipment

4. D defaults, and SP makes a claim for the equipment.

5. If B wants to keep the equipment, B will lose because SP was perfected (and presumably did not agree to the sale, so interest continued) 9-317(b).

6. If B then decides to revoke acceptance (using 2-608), then 2-711 gives B a possessory security interest.  9-110(4) says a buyer with an article 2 security interest has priority.  Result B can revoke acceptance and hold the equipment as collateral for getting B’s money back (if not, then B can keep the equipment).

D. Buyers (except those in ordinary course) will generally lose to a perfected secured party.

E. Step 9 questions p171-175 11/17/03

X. STEP 10 – Default and Foreclosure 11/19 & 11/24

A. Default – defined in security agreement (often includes non-payment, death, bankruptcy, giving another party an interest, insecurity clause, and acceleration on default)

B. 9-601(a) says what SP can do upon default – SP can dispose of (sell, lease, license) the collateral in a commercially reasonable manner.

1. Can disclaim warranties (they are there unless waived)

2. Commercially reasonable manner.

3. SP can be the buyer of the collateral if a) public disposition or b) private disposition if the collateral is of a type sold on such dispositions.

C. 1-309 If SP has an option to accelerate the debt at will, then SP must act in good faith (burden on D to show SP did not act in good faith).

D. 9-207 what to do if SP is already in possession.

E. Cannot breach the peace to get the collateral (without a court order).  Use of a trick is deemed a breach of the peace (having a Sheriff there during repossession of consumer goods, if there is no court order – D did not know they could say no).

F. 9-607 to foreclose on payment obligations (like accounts, or promissory note) – SP may notify the account debtor (or other obligor) to pay SP directly.  Through subrogatrion, SP stands in the shoes of D.

G. 9-609 SP right to take possession 1) can take possession OR w/o removal (leave on D’s premises) and render inoperable – then dispose of AND 2) can proceed either under the security agreement w/o judicial process w/o breach of peace OR with judicial process.

H. 9-608 for payment obligations and 9-610 for possessions – apply proceeds 1) expenses of enforcement, 2) debt secured by collateral, and 3) other junior or subordinated debts secured by the collateral.

I. Step 10 questions p199 (not gone over in class)

XI. LETTER OF CREDIT 10/15, 10/27

A. Generally there are three parties to a letter of credit transaction 1) Bank/issuer, 2) Debtor /applicant (maybe a buyer) and 3) Creditor/beneficiary (maybe a seller)

B. Purpose of letter of credit – to put resources (payment) to the creditor, so any disputes must be brought by the debtor (that way C need not sue D for payment; D now has to sue C for failure to perform something).

C. Difference between standby letter of credit and guarantee

1. Guarantee is a secondary payment obligation.  The Guarantor’s liability is derivative of debtor’s obligation, and G can use any defense of D.

2. 5-109 allows Bank (issuer) to use some of the buyer’s defenses a) fraud evident on face, b) Debtor/applicant requests Bank/issuer to not pay (and certain requirements met), and c) court issues injunction.

3. Letter of credit is a primary payment obligation (and a documentary payment obligation).  G must pay C for certain documents (like invoice and bill of lading) even if the goods do not conform.

D. Standard to compare documents – strict compliance.  Need not be exact among all documents, but they must strictly comply.  If there is an ambiguity, the bank can decide not to pay.

E. Independence – the letter of credit (from Bank/issuer to Beneficiary/Lender) is independent from the contracts that created it (Borrower – Lender and Borrower – Bank)

F. Other Letter of Credit

XII. BANKRUPTCY (Federal Question) 11/24

A. Not on exam

ALSO – 1) Priority disputes (p176) and 2) his 10 step process, 3) Practice problems in book
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