


Contracts


Contracts Outline
1. UCC v. Common Law – What law governs?

a. UCC: Sale of Goods 

i. Sale = 2-106
1. Passing of the title from the seller to the buyer for a price 
ii. Goods = 2-105 

1. Things that are movable at the time of the contract for sale, tangible goods including specifically manufactured items 
b. Common Law: anything not governed by UCC is governed by common law (besides exceptions not relevant here) 
i. Real estate, services, etc. 
c. Hybrid Contract 

i. Predominant Purpose Test

1. Language of the contract 
2. Nature of the business of the supplier 
3. Intrinsic worth of the materials  

ii. Nature of harm test 
1. If the source of the complaint is goods, UCC governs the case 
2. If the source of the complaint is the service, common law governs the case 
2. FORMATION – Is there a contract?
a. OFFER – Not defined by UCC, so common law definition applies via UCC 1-103

i. R2D 24: A manifestation of a willingness to enter into a bargain that a reasonable person would understand to invite acceptance. Creates a power of acceptance which the offeree may exercise, giving birth to the contract. 

· When an offer leads the offeree to reasonably believe that an offer has been made.
· R2D 27: parties objective intention to be bound is what governs whether they are bound by the offer, would a reasonable person see the offer as intending to be binding?
· Factors that suggest intention to be bound by an offer: 

a. Language of the offer – does it suggest intention to be bound? Does it use the word offer? Does it imply further negotiation? 
b. Specificity of terms – are the terms definite enough for a court to enforce it, decide if it has been breached, or provide a remedy? Price, quality, subject matter, date, details, etc. 
c. Specific offeree – offers usually must have a specific offeree.
d. Context – how was the offer presented? Formal or informal?
e. Course of Dealings – how have the two parties dealt in the past? If offers were made and accepted in the same way then there is a reasonable assumption of an offer. 
f. Industry Custom – how does the industry usually deal? Does this deviate? 
ii. Certainty of Terms 

1. Common Law, R2D 33: offer cannot be accepted so as to form a contract unless the terms are reasonably certain, must provide a basis for determining breach and appropriate remedy 
a. Agreement to agree is not enforceable (i.e. agreement to agree later on a material term) 
2. UCC 2-204: more liberal, a contract for the sale of goods may be made in any manner sufficient to show agreement, even though one or more terms are left open a contract for sale of goods won’t fail if they intended to make a contract and there is a reasonably certain basis for giving appropriate remedy (but still need elements of formation) 
iii. Advertisements

· Generally: not considered offers because there is no specific offeree and terms are not certain enough (usually the case with communications that to a wide audience) 

· If terms do seem definite enough, would a reasonable person believe the ad to be an offer with the intention to be bound? Usually no. 

iv. Price Quotations

· Generally: not considered to be an offer but rather an invitation to make an offer/negotiate 

· Exception: if it reasonably appears from the price quote that assent to the quote is all that is needed to make the offer into a contract, then the price quote can amount to a contract.  
ii. Illusory Promise

· Appears on its face to be so insubstantial as to impose no obligation at all on the promisor, essentially says “I will if I want to” – not an offer, but a purported “offer” that reserves the power to withdraw at will even after acceptance, an invitation to submit an offer

b. ACCEPTANCE – manifestation of assent to the terms of the offer  
i. Common Law 

1. R2D 50: Assent can be by words or actions, Generally valid in any form
a. Actions that show a reasonable intention to accept/manifestation of assent 

2. R2D 60: Exception: offeror can dictate the manner of acceptance, which then limits acceptance to that manner 

3. R2D 69: Generally, silence is not construed as acceptance 

4. Mailbox Rule, R2D 63: acceptance is effective as it is sent, regardless of the medium, unless the offer provides otherwise, or unless you are exercising an option 
a. When a rejection is sent followed by acceptance, first received controls 

5. Mirror Image Rule: Acceptance must mirror the offer. Any acceptance that adds additional or different terms is not an acceptance, but rather a rejection and counter-offer 

a. Last Shot Doctrine: the terms of the last offer sent that is accepted (by manifestation or explicitly) are the terms that govern the contract 

6. Unilateral Contract  – A promise in exchange for performance (Offer r2d 24)
a. Acceptance occurs when the performance is completed. (Acceptance r2d 50) 
i. The offeree has no duty to complete performance even if they have started because they have not accepted the offer until the performance itself is completed. 
ii. R2D 45: Once performance has begun, the offeror must hold the offer open for a reasonable amount of time – an option contract is created 
1. Unreasonable lapse of time can make the offer revocable

ii. UCC
1. 2-206: Generally, acceptance is valid in any reasonable medium or manner, except when the offeror dictates the manner of acceptance 
a. generally, acceptance terms should mirror offer terms
b. Exception: 2-207 details when acceptance with additional terms apply (see accompanying chart)
c. CONSIDERATION – not defined by UCC, so common law applies via 1-103
i. R2D 71: a bargained for promise for a promise or performance 
1. Generally: R2D 79 - courts will not weigh consideration, if the general requirements of consideration are met courts do not look at if it is inadequate 
2. R2D 71: a mere pretense of a bargain or recitation of consideration in a contract does not suffice for actual consideration, reasonable intent is what matters so a pretense for passing the requirements of enforceability by merely stating consideration or passing off a gift as a bargain will not create consideration 
ii. Consideration occurs at the time of acceptance
1. Bilateral: consideration happens when the offer is accepted by another promise, so even if it is breached and performance of promise does not occur, there is still consideration 
2. Unilateral: consideration happens when performance is complete/offer is accepted 

iii. Moral Consideration
1. Not valid for consideration – not a promise

iv. Past Consideration

1. Not valid for consideration – not bargained for 

v. Conditional gift – a mere condition for receiving something does not suffice for consideration, it is not bargained for, i.e. going to the office to pick up a gift – that act of going to the office is not consideration 
3. Offer REVOCATION 

a. Generally, an offer is freely revocable until acceptance.
b. Revocations are valid when received
c. Offer is revoked by express revocation or manifestation of an intent to revoke an offer …

d. R2D 43: Indirect communication of revocation - An offeree's power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect. (essentially the indirect revocation is received) 
e. Option Contract R2D 25 – makes an offer irrevocable for a specified period of time, usually contained within a contract but is considered a separate contract 
i. Necessary Elements:

1. Offer of irrevocability 

a. “I promise to hold this offer open…” 

2. Acceptance of the irrevocability 

3. Consideration of the offer of irrevocability 

a. Separate from the consideration of the whole contract 

ii. Mailbox rule doesn’t apply when exercising an option 
f. UCC Firm Offer: 2-205 – an offer for the sale of goods will be irrevocable when:

i. Offer to buy or sell goods (2-105,6)
ii. By a merchant (2-104) 

iii. In signed writing 

iv. Gives assurance it will be held open

v. If form is supplied by offeree, must be signed by offeror 

vi. Period of Irrevocability 

1. Time stated, but if time states is more than 3 months, a reasonable time (look at nature of goods, trade usage, course of dealings, rising or falling market)
2. Time stated, but if time stated is more than 3 months need consideration to support it, if no consideration then go to reasonable time 

3. Time stated, or if no time stated a reasonable time not exceeding 3 months 
g. Unilateral Contract 
i. R2D 45: Once performance has been tendered by the offeree in a unilateral contract, the offeror is bound by an option contract and the offer is no longer revocable 
1. Offeror must hold the offer open for a reasonable amount of time 
h. Offer Expiration, Restatement 36: Power of acceptance may be terminated by rejection, counter offer, lapse of time, revocation, death or incapacity of the offeror or offeree, intervening illegality (r2d35) 
i. Ambiguous acceptance: power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer

i. Promissory Estoppel 87(2): Performance in the absence of acceptance, Makes an offer irrevocable when the offeror should reasonably expect substantial forbearance on part of offeree before acceptance 
i. Elements:
1. Promise 

2. Substantial detrimental reliance 

3. Reasonably and foreseeably expect reliance 

4. Actual reliance

5. Unjust not to make irrevocable 

ii. Courts generally only use this in the context of enforcing sub contractor bids, with limitations:

1. No bid shopping or bid chopping 

2. Offer will be revocable if the bid specifically makes it revocable 

3. If the offeree has reason to believe the offeror made a mistake in the bid, will be revocable 
4. AGENCY – Authority Issues (when a party is a business entity)
a. Consensual relationship in which one person, an agent, agrees to act on behalf of and subject to the control of another person, the principal 
b. Actual Authority – if the agent has actual authority to enter into a contract on behalf of the principal, then the principal is bound by the contract (the agent is not a party)

i. Expressed authority – when the principal has expressly instructed the agent to enter into the contract on behalf of the principal 

ii. Implied Authority – authority that is inherent in the agent’s role, when performing acts necessary to carry out the agent’s duties i.e. an HR employee will have implied authority to enter into employment contracts on behalf of a principal due to the nature of the position 

c. Apparent Authority – when the principal takes an action that gives a third party the reasonable belief that the agent has the authority to bind the principal 
i. Principal creates an impression of authority 
1. i.e. Giving the agent a certain title that leads the third party to believe that they have authority 
d. Ratification – when an agent does not have authority to bind the principal, but enters into a contract anyway ( ratification occurs when the principal is made aware of the contract and its essential terms and continues to perform 
i. must be shown that the principal is aware of the terms and continues to perform 
Other Forms of Enforcing A Promise 
5. Promissory Estoppel, Restatement 90: performance in the absence of consideration ( Enforces a promise when the offeree has detrimentally relied on the promise in a reasonable and foreseeable manner 

a. Elements: 

i. Promise (express or implied by conduct, should be clear and unambiguous) 
ii. Detrimental reliance 

iii. Reasonably foreseeable reliance 

iv. Promise induced Actual reliance 

v. Unjust not to enforce 

6. Promissory Restitution, Restatement 86: enforcement when promise is made after performance, goal of preventing unjust enrichment 

a. Material benefit conferred 
b. Promise by person who received the benefit 
c. Benefit not conferred gratuitously and unjust not to enforce or otherwise unjust enrichment 
d. Value of the benefit should be proportionate to the value of the promise ( this won’t defeat enforcement but the court can adjust it to be proportionate 
7. Restitution, Contract Implied in Fact: Conduct between parties indicating an implied agreement 
a. Used when one party confers a benefit and the conduct is such that it implies an agreement
b. i.e. someone is taken to the hospital unconscious and receives surgery, even if it’s one they don’t necessarily need but will benefit them, they will be held to an enforceable contract
c. Usually a question of fact 
PERFORMANCE
8. Terms of the Contract
a. Interpretation 

i. UCC and COMMON LAW (no set of interpretation rules in UCC, so CL governs via 1-103) 

ii. Restatement §201 – Whose Meaning Prevails (Modern Approach to interpreting contracts) 

1. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
2. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
a. that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
b. that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
i. Note: "Had reason to know" means a reasonable person in the circumstances would have known of the meaning attached by the other 
3. Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
4. EVIDENCE: Allows in all evidence regardless of a finding of ambiguity 
a. Minority Plain Meaning Rule: Requires that there be some facial ambiguity on the document itself as to the meaning of a particular term before the court will allow in extrinsic evidence to resolve the ambiguity
iii. Burden of Proof ( on person who is trying to enforce their meaning of the term 
iv. Maxims of Interpretation (told that a court uses to interpret parts of a contract) 

1. Contra Proferentem = when there is an ambiguity in a term and it favors one party over the other, the court will use the meaning less favorable to the drafting  party (used in cases such as contracts of adhesion, or where one party is stronger than the other) 
2. Reasonableness = courts prefer a reasonable interpretation to an unreasonable one 
3. Doctrine of Reasonable Expectations = The objectively reasonable expectations of applicants and intended beneficiaries regarding terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations

4. Against the Drafter = used in contracts of adhesion, where courts enforce interpretation as AGAINST the drafter because they are likely to pick language that protects themselves
b. Parol Evidence Rule 

i. Does not tell us what is affirmatively admissible, only what is inadmissible ( something may not violate the parol evidence rule but may be inadmissible for another reason 

ii. Applicability Cues 

1.  Extrinsic Evidence = oral conversations or some preliminary written exchange 
2. Substantial Writing = something that looks like both parties participated (NOT a receipt, invoice…) 

3. Dispute about a term that goes to performance 

iii. FIRST – INTEGRATION: Did the parties intend the writing to represent the final and complete agreement?

1. Evidence when determining integration
a. Four Corners Rule = Only look at the face of the document 

i. Merger Clause = dispositive of complete integration

b. Restatement 210 = Can take into consideration all of the surrounding circumstances, including the very evidence offered 
i. Merger clause = not dispositive, some evidence but it doesn’t control 

2. Complete Integration = If a party intends a writing to be a final and complete expression of agreement, THEN evidence of prior or contemporaneous agreement/negotiations are inadmissible to contradict or supplement the writing 

a. Final ( all terms no longer subject to negotiation 

i. Signatures, specificity, marks on face of document (“draft”, redlining, markups etc.), presence of a merger clause 

b. Complete ( all terms negotiated are contained in the writing 

i. Signatures, level of detail, specificity, length of document in relation to complexity, presence of merger clause, filling in blanks 

3. Partial Integration = can admit extrinsic evidence to supplement, but not contradict existing terms 

a. The writing is incomplete but what is there is final 

4. No Integration = no parol evidence problem 

a. No terms are final at all 

iv. EXCEPTIONS when the document is completely integrated 

1. The parol evidence rule does not apply to exclude evidence offered to interpret or explain the meaning of the agreement 

2. The parol evidence rule does not apply to agreement, whether oral or written, made after the execution of the writing 

3. The parol evidence rule does not apply to evidence offered to show that effectiveness of the agreement was subject to an oral condition precedent 

4. The parol evidence rule does not apply to evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, or illegality 

5. Fraud can be problematic - sometimes limited to fraud in execution 

6. The parol evidence rules does not apply to evidence that is offered to establish a right to an equitable remedy such as reformation of the contract 

7. Collateral Agreement: The parol evidence rule does not apply to evidence introduced to establish a collateral agreement between the parties --> 2 types: 

a. A term that is supported by SEPARATE consideration, PER won't bar it because it's considered a separate agreement 

b. A tangential term that might naturally be omitted from the writing (not crucial to the agreement), evidence can be admitted to that term 
c. Implied Terms 

i. Terms can be implied by court decision or by statute 

1. Terms Implied in Fact = term that the party's must have intended and would have agreed upon --> "probably what they would have intended if they were more careful in including the terms"
2. Terms Implied in Law = because of reasons of fairness or public policy, we don't really care about the parties’ intention in some instances, we apply them even if the parties might have objected 
a. May even contradict a term in express agreement because the court thinks the law commands that they be included 
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