Remedies-Outline
Requirements for equitable remedies

1. Need equitable jdx-usually happens when

a. No adequate remedy at law

1. Legal remedy of damages is inadequate bc the P needs the thing itself (that she has been deprived of by D’s breach of K or tort), so P gets equitable relief through an injunction or specific performance

2. D’s acts require P to bring multiple lawsuits-equity allows P to avoid this hardship. Ex. Trespass on land-P can bring one suit to enjoin future acts of trespass instead of having to brig a new one each time.

3. P is entitled at law to money damages, which would be an adequate remedy, but D is insolvent. However, D is still capable of performing

4. Damages are too speculative that any award seems to be inadequate

** Just bc an remedy at law is inadequate or unavailable does not establish a right to an equitable remedy, just allows claimant to ask for it. The type of relief is a judicial decision.

Ex. EE sues for a ct to specifically enforce his employment K, arguing legal remedy is not enough bc he has special skills. Cts don’t like to specifically enforce employment Ks bc they don’t like to require ppl to work together who are in serious disagreement etc.

b. Certain types of actions have traditionally been equitable in nature

Purpose of K liability= to ensure ppl perform on their promises

Quasi K liability=created to prevent unjust enrichment of one person at the expense of another and restitution of benefits which in good conscience belong to P

Tort=purpose is to compensate for losses suffered (compensate individuals not the public)

Turpin v Sortini


Rule-rare situations where it’s hard to determine the appropriate remedy of the case


Facts: Condition not diagnosed by doc but if had been before baby was born, parents would have had an abortion. Bc child was born, parents had 2 types of expenses: food/rent (everyone has this) and med expenses (but for doc’s neg, no med expenses like this). Usually would find doc has to pay this but doesn’t bc rule is determining the compensation for someone with the injury vs without, but here that’s living with defect vs not being born at all-impossible to determine how much worse it is to be alive with a hearing device vs not being born at all. P can recover for med expenses incurred bc these are ascertainable.

Hadley v Baxendale

1. General damages-any idiot test-what a RP (any idiot) would believe the damages would be when THIS K was breached THIS way
2. Consequential/special damages-wat would a person in D’s business think would happen for this specific breach in this particular way because:

1. Of what P told D OR 

2. D might know from being in the business OR

3. In any other way the D knew


Facts: Delivery co didn’t deliver mill shaft on time bc of neg (ie breach of K) Without shaft, mill had to close, lost business. Mill sues for breach of K and lost profits. Ct thinks any idiot wouldn’t know mill shaft was needed for mill production & would think the general damages would be the cost of a replacement shaft. No way D would know (any other way D would know) , should have known (bc in the business), or did know (bc P was silent).

Spang Industries v Aetna Casualty Co

Rule: Special damages are awarded when P is able to show D knew or should have known from being in the business that P would incur these consequential damages bc of his breach


Facts: D delivered steel but delayed its delivery to P-P incurred all types of consequential expenses. Bc D was in the business and P followed “normal construction procedure”, D should have known these extra costs would be incurred for being in this business, in this part of the country so D has to pay both special and general damages

Tacit Agreement Test


Requires P prove that D, at the time of K formation, had reason to foresee the possibility of the type of loss that actually resulted BUT also that D “tacitly agreed” (implied or indicated but not actually expressed) to assume liability for such loss. Only used in 2 states. Rejected by the UCC, which is good for P bc P doesn’t have to meet an extra test-bad for D

Where the damages that arise are so large as compared to the cost (consideration), hard to assume someone would have taken that risk (by assuming liability). But prof says can’t just look at the pay-off vs the amount (pay 25 cents and I’ll give you 1,000 dollars. Looks out of proportion, but have to look at what I’m asking you to do-ie the risk. If risk is very slight, looks like not out of proportion-if I ask you do something impossible, it’s in my favor. 


Lamkins v International Harvestor


P wanted a tractor with lights (an extra accessory which cost $20). Tractor came without lights-cost P $450 bc he couldn’t cultivate his crops for 45 nights. Any idiot would know damages are 20 but might get consequential damages bc D makes tractor lights. Would have been enough under Spang but not under the Tacit Agreement Test-in order for buyer to collect special damages from seller arising from the delay in delivering the article, seller must have known at the time of K formation of special circumstances which would expose the buyer to special damages by reason of delay in delivery & so seller tacitly consented to assume particular risks arising from such delay (ie have to show seller at the time of K formation consented to being bound to more than ordinary damages in case of default on his pt). So D must know of the possibility of this loss AND tacitly agree to assume liability for this loss (Spang doesn’t require this)



Here, ct says P gets nothing bc no indication the dealer actually assumed the risk

Tort Law


Egg shell P-D takes P as he finds him

Palsgraf-P must be foreseeable (ie in the zone of danger, don’t need to know this)

Polemis-Can only recover for direct results of an act, not if there have been intervening acts. Once D is negligent, liable for any and all losses “directly resulting” from his acts. Here, D’s EE carrying wood on a ship, drops which causes a fire-no way to predict a fire would result but no intervening acts so D liable.

 Hypo: If person carrying wood had a K to carry wood across ship and dropped it, causing fire (ie breach of K) General damages (any idiot would think): damages to wood dropped, damage to ship from drop. Consequential: if D was in business of carrying wood, still fire seems highly unforeseeable. Thus, damages (K damages) are almost nothing so here we turn to tort damages. 



a. Usually when you have a K with someone and K is breached, your claim is in K. Exception: when K is breached, resulting in personal injury (ie injury to the person to one of the parties), cts have held you can have a suit in either K (what would ordinary person think re: damages from breach) or tort. 



b. Very rare to have a tort suit when property damage results from breach of K. This distinction is limited to when there’s a breach of K.



c. Ex: Having construction done on your house. Brick falls, damages car (property). Breach of K (negligence).Usually a K suit but very few cts would say this could be tort



d. Ex: K to carry wood from one side of ship to another. Wood dropped. Fire results, causing property damage. Breach of K so most likely K claim bc only property damage. 

Wagon Mound I-can only recover for foreseeable/probable consequences
Wagon Mound II-risk does not have to be very foreseeable. Ct said D could have foreseen the possibility at least in very exceptional circumstances that the release of oil from the ship might lead to fire

Kinsman-if you expect a type of harm/damage, even if damage results in some unforeseen way, you can recover. Ct said would have expected some type water damage, even though damaged happened in an unpredictable way.

K claim:

1. General damages

2. Consequential/special damages

3. Tacit Agreement Test

Tort Claim:

1. Polemis-once a RP would see tat an act would cause any injury, D is liable for all direct results of the neg act. No recovery for that caused by intervening forces

2. Wagon Mound I-can only recover only for foreseeable/probable consequences

3. Wagon Mound II-risk/consequences don’t have to be very foreseeable

4. Kinsman-expect some type of damage, can recover even if damaged occurred another way

** Still have general (damages arising naturally from the commission of a tort. Don’t need to be foreseeable to be recovered) and consequential damages (must be plead specially; have to be foreseeable; have to be caused by D; damages can’t be speculative, must be conclusive) in tort claims. Harder to prove consequential damages in tort cases vs Ks

Drews Co v Ledwith-Wolfe Associates Inc


-Old Rule=New business rule: if a new business hired a co to clear the land & co delayed, P can’t 

sue for lost profits bc this is too speculative bc this is a new business, so P only gets fair rental value. This case rejects the rule-instead, even if haven’t been in the business before, can have expert testimony to determine profits that were lost. 

Grayson v Irvmar Realty Corp


Facts: P was injured, was an aspiring opera singer and injury impaired her hearing. Ct says those with special and rare talents are entitled to recover damages for tortitous injury to the development of those talents (can recover for your special talent) but ct says based on the facts of this case, jury gave an excessive award because her only recognition was from her teachers. Says jury can’t assume a young student of the opera who has certain gifts will earn the income of an operatic singer, even in the median group. Can consider factors like amount of training, her gifts, training likely to receive, opportunities and recognition she’s already had and likely to have etc 

Traditional approach=All or nothing approach=evi is either sufficient to permit the jury to make an award, in which case P often gets an amount close to that indicated by evi favorable to P or it’s insufficient to go to the jury, so P gets nothing. So if P shows evi she would have made 20 million as a pitcher and jury believes P, P gets 20 million. If jury believes D that P would have made nothing or much less, P gets less or nothing. Jury must be convinced by a preponderance of the evi (51%)


If jury believes by a preponderance of the evi that P as been injured by 60%, then P gets 60%of the amount claimed by P (60% of 20mil). If jury thinks 1% chance P was injured by D, technically P gets 1% but probably would get nothing bc % is so small. If they believe P has been injured by D, the jury has to award P the amount of the injury

Jorgenson v Vener

Old rule (Traditional all or nothing approach)= P has to attribute more than 50% probability of causation to D’s neg. So is P can only show 49% or less chance that D’s actions caused his injury, he is foreclosed of all recovery but if he can show a 51% or better chance that D caused his injuries, he can recover 100% of the value of such injuries.

Loss of chance rule= P must prove by preponderance of the evidence that D’s conduct operated to reduce his chance of a more favorable outcome. Once causation is proven, a value must be placed on the loss of chance. P has to prove that D’s actions (by a preponderance of the evidence or more likely than not) reduced her chance of a better outcome. So the amount of recovery is the % of the chance lost multiplied by the total value of a complete recovery.


Here, P couldn’t prove D (doc) caused his injury, so causation was the problem but the ct rejects trad rule and adopts loss of chance.

In sum, no tort involved-thus purely K. Talk about 

1.  General 

2.  Consequential damages 
3.  Tacit agreement test 

4.  Mitigation

5.  Whether the agent at Eastern Union is someone who could bind the company

6.  Certainty that there was harm, certainty for the amount 

7.  Certainty that D caused the damages

Avoidable Consequences

· Mitigation of damages: injured must do something reasonable to mitigate the losses after being injured, whether injured physically etc-just has to take reasonable steps to avoid the harm. Have to take reasonable steps to avoid or lessen the loss. 

· Why do we have this rule?  Decreases the overall damages-could create a chilling effect if ppl didn’t have to mitigate. Ppl would not take business risks if other side could, after something goes wrong, say you have to pay me forever. Won’t enter into Ks if you can be defrauded. Can bring about fraudulent claims to collect damages. Ex: if crops lost bc lights not there, then those crops aren’t being sold to public so harm to society →should mitigate.

· Mitigation of damages applies in all cases 

Albert v Monarch Federal Savings and Loan

Person injured by another’s conduct is required to seek surgery etc-failure to do so will result in a reduction of recovery. Only have to act reasonably so don’t have to undergo a dangerous surgery but if surgery is reasonable and not risky and would provide relief and restoration, then P should have surgery

Prof will give a situation and what P did, have to discuss whether P’s action was reasonable 

Agreed Remedies (121)= if D doesn’t do something (like money to P) even though harm didn’t occur, agreed remedies would require D to pay P still. Some cases agree some don’t. 

Southwest Engineering-P supposed to perform construction for the US and if not performed by a certain date, which it wasn’t, P was to pay US 100 a day. No harm to the US. If liquidated damages provision is upheld, then don’t need to prove whether there was actual damage or harm.


Norwalk Door Closer Co-no liquidated damages bc party was able to enter into a K with another party and so suffered no loss. Thus, couldn’t recover from the breaching party. Prof says this goes ag the logic of business. Parties agreed on a number and agreed to take on a risk so prof says clause should be enforced. Ct substitutes its own judgment in place of the parties decision. Prof says if liquidated clause not enforced, ct doesn’t understand business. 

*Agreed remedies might be money but might also be sending a good pursuant to the K. How do you know what the agreed remedy is? Ask your client. 

Punitive damages in Tort Actions

· Usually only given in tort situations so there usually has to be some underlying tort claim involved. Only an option if D acts recklessly or maliciously (outrageous!)


Wangen v Ford Motor Co

1. Ford knew the car would explode if rear ended in a certain way. Decided it was better economically not to recall and fix those cars-took the risk of suits and just paid for those instead. P sued Ford for injury from such an accident and in the course of discovery, found out Ford knew about the defect and the consequences →opened up F for PD.

2. Ct says PD are for conduct that’s malicious, reckless, wanton, disregard for the rights of others- (NOT negligence). Don’t have to show an intent to injure or proof of malice, just that D acted with reckless indifference to or disregard of the rights of others. PD is meant to deter D and others from further offenses. PD meant to deter all “outrageous” conduct, not just physical injury or death. 

3. Sometimes actual harm (ie compensatory damages) is not enough to cover everything-ie attorney’s fees. Serves as an incentive for people to go to court (always taking a risk when you bring a lawsuit, so maybe we should reward those that do). 

4. D argued compensatory damages are sufficient to punish and deter. P argued PD are necessary bc mere compensatory damages might be insufficient to deter the conduct. Ford’s own notes showed compensatory would not be enough bc they knew of the danger of their conduct and didn’t do anything →PD necessary

5. D also argued PD just punishes innocent shareholders (by decreasing the return for shareholders) and will result in higher consumer prices. Ct says could absorb the loss from salaries and not shares. Ct also says investors, when they invest, take the risk that the profits might decrease

6. D says there are enough cases ag them that additional PD not necessary but again ct says PD necessary to deter Ford bc prior cases didn’t make Ford change it’s ways

7. Ct found knowing how dangerous the car was and that Ford elected to leave the car as was, was malicious in and of itself. Freeways are dangerous and can cause deaths but we don’t build them improperly. 

8. 134 Professor Owen’s factors-more serious the hazard, the higher the PD. Attitude and conduct on discovery (Ford hid it), degree of manufacturer’s awareness of the hazard and it’s excessiveness, employees involved in hiding the danger and in the improper bx, financial condition of the manufacturer

138-Owen’s article: PD fuel prosecutor and help P recover damages not ordinarily recoverable (like attorney’s fees)

TXO Productions Corp v Alliance Resources Corp
USSC-Stevens said DP (federal) was applicable to state decisions (ie applied to the state) so PD couldn’t be really excessive. The more egregious the harm, the higher the award. DP Clause required nothing more than a jury instruction on the purposes of PD and that a reasonableness standard for the amount of PD.

BMW v Gore (USSC)

Gore bought a BMW (used), BMW has a company policy if refinishing is less than a certain amount, don’t tell customer so didn’t tell Gore and others who’s car had been repainted. Not very bad bx. Gore took car to get jazzed up and found out car had been repainted. Sued BMW for compensatory and PD. Compensatory was $4000 (probably cost to repaint) and $4 million in PD. 

1. App ct cut the PD award in half bc too excessive

2. Stevens wrote for majority: PD can be imposed to further a state’s lawful interest in deterring unlawful or reckless or wanton bx. State can have PD to punish or deter that conduct. Damages must be reasonably necessary to eliminate state’s concern. If grossly excessive in comparison to state’s interest, then PD amount can be questioned. DP requires more than chance to be heard-amount has to be reasonable for DP to be satisfied. USSC dissent: DP only requires a chance to be heard.

3. 152-AL has a legitimate interest in deterring deceptive trade practices ag its citizens (like BMW did) but the amount here was too much. State can’t impose sanctions for bx in another state which has no relation to AL or AL’s citizens. To allow such a high award, would allow AL to influence state policies in other states

4. Gore said large amount was needed to make BMA change it’s policy. Ct said such a large amount would effect other states, which AL does not have the ability to do. Since BMW was doing this same thing in other states (AL heard evi of this)AL could only evidence relating to AL. Can only hear evidence related to AL and not the entire nation

5. DP requirements:

1. Degree of reprehensibility-not very bad here bc harm was purely economic and had no relation to health and safety. Intentional economic harm, especially on especially vulnerable persons can warrant PD so economic harm can warrant PD. But here very small econ harm and no evidence that BMW persisted with this unlawful conduct-changed bx right away. No egregious or improper conduct to justify a 2 million award

2. Ratio between PD and compensatory-here PD was 500 times compensatory which is too high. A low award of compensatory can support a higher ratio than a high compensatory award, particularly if an egregious act has resulted in only a small amount of economic damages 

3. Sanctions for comparable misconduct: Compare PD award and the civil and criminal penalties that could be imposed for comparable misconduct (AL satutes and other states) Max civil penalty authorized by AL legislature for a violation of Deceptive Trade Practices Act is 2,000. 

In sum, states can punish and deter bx in their own state; DP does consider the amount of money-no DP is amount is arbitrarily large. Really reprehensible bx can increase the award. **Majority though says process is not enough-need to make sure the amount the jury picks is not grossly excessive**

Scalia’s dissent-only need a reasonable chance to be heard. After this, whatever jury says is sufficient in terms of DP-DP requirements are met. Thus, whatever protections against high PD awards the state has are sufficient controls. 

Breyer, O’Connor, Souter all concurred together: PD not themselves fundamentally unfair. Breyer says chance to be heard is not enough to satisfy DP-appellate review and certain PD are rationally to punish and deter (157-158). Process of being heard is not enough-if product of this process is grossly excessive, then something is wrong with the process (goes beyond deterring and punishing)

Egan v Mutual of Omaha (Supreme Court of Ca case)

1. Deals with bad faith by an insurance company. P needed disability pay-insurance co made fun of him, called him a fraud etc. Never required P submit for medical evaluation or consulted P’s physician (ie didn’t investigate claim properly-so didn’t perform the K properly)

2. Ct said ins co, when determining when to settle a claim, must give as much consideration/interest to its insured as it would give to its own shareholders-here P needed the money instantly (bc not getting a pay check, so relying on insurance money), so co should pay attention to this. Sometimes ppl don’t need the money right away. Major motivation for getting disability pay is to provide funds during periods when the ordinary source of insured’s income has stopped

3. Jury assessed PD for bad faith dealing with a K-this is limited to insurance Ks. No tort action for bad faith dealings with Ks other than insurance Ks

4. Ct said P could get PD against insurance co but the amount given was too high in this case (40 times higher than compensatory, which was too excessive)-amount represented 2 ½ months of Mutual’s income

5. Note 2-68-most scholars criticize the bad faith doctrine (ie bad faith breaches by insurance companies)

Freeman Mills Inc v Belcher- Ca Supreme court

1. Deals with bad faith breach of K

2. Point on pg 176-no tort coa for bad faith breach of K for any K other than insurance Ks. Cts should limit tort recovery to insurance contracts, unless there’s an independent duty which arises from tort law. Compensating for the loss of the promise, not trying to compel someone to perform on their promise-sometimes it’s beneficial to society to breach (efficient breach)

3. If acting in bad faith, can’t sue under K for PD unless insurance K (even if calling names etc unless slander (an independent tort) requirements are met)

Example: take car in for service-co calls you names. Is this shouting independent of the K to service? K started the incident which led to the shouting and name calling but if calling names and other people around, so now harming your reputation, no longer bad faith with breach of, but probably slander. In Egan, didn’t investigate what was owed to P, so still dealing with the K (bad faith denial of a K-ie K didn’t exist) If co says we didn’t have a K to fix your wheels, which is bad faith, then this court would say no bad faith tort coa (bc now a breach of K action only) bc limited to insurance Ks. 

Liquidated damages-contractual provision setting the total amount of all money damages in the event of breach (does not bar non-monetary remedies)-if invalid, non-breacher may prove and collect actual damages

Hussey Range Div (190)


1. Facts: Purchase of a furnace-sometimes it worked, sometimes it didn’t. Case really goes to concept of liquidated damages (damages amt specified in the K in case there’s a breach of each promise in the K).Furnace delivered.

Ex. Furnace cost $5,000. Various times it worked →sometimes it was worth 400,000 and then would be fixed (so worth 500,000 again); then would stop working so worth 375,000 & fixed; then broke again-400,000-and fixed and then again 500,000. When it was only worth 400,000 (but supposed to be worth 500,000 at all times), purchaser was out 100,000 at those times. Purchaser says for the times it was worth only 400,000, he wants interest on 100,000 from the supplier bc supplier had 500,000 of his money. Buyer should have a 500,000 item at all times but at those times it was worth 400,000, he’s deprived of an item worth 500,000, so purchaser wants interest (same when broken and worth only 375,000-purchaser wants interest on 125,000). Problem was the question of proof-no evi to show it was only worth 400,000 or 375,000 and for how many days it was worth that amt and the amt interest-P lost bc didn’t put on evi showing these so ct awarded them nothing. 


How would you value furnace when not working? Get experts to see what wasn’t working and put a value on the defect to determine the decrease. As the atty, when making the K, should ask client what he would want if the furnace wasn’t working in a particular fashion-would he want $ etc (any day or portion of the day-define day too-when furnace not working according to these specifications, we want $100) Supplier has a problem bc if not working by a fraction of a degree, he has to pay the full amt as if not working at all so always paying full amt to buyer. Problem is in defining what constitutes working and what P gets if “working” is not satisfied.


Here, ct couldn’t figure out how much less it was worth and for how long →didn’t award P anything even though knew P deserved something


2. Case really goes to the concept of liquidated damages and the amt that would come to P for failure to meet standards etc

Anchorage Asphalt Paving (195) Very unusual ruling bc ct gave inflated value

1. Usual rule-if someone owes someone $ and they have to pay, they also have to pay interest-interest determined by statute

2. D was building a road for P-delays and problems in bldg the road so P stopped paying. D sued under the K. 

Ex. D was to build a road and stopped. When D stopped, the cost to complete was 100,000. 5 years have gone by through litigation-100,000 was the amt at the time of breach. Now, 5 yrs later, ct is ready to give a judgment-usual rule is 100,000 plus interest for the 5 years. P said inflation increased faster than interest which made the cost ti complete more than the amt plus interest so P would have to provide his own money to finish the road. 

3. The ct agreed with this argument and gave P an amt that included inflation. Problem is how do you know P will build the road with the money? Ct is unlikely to supervise and make sure a road is built so P gets extra money and doesn’t have to use it build a road. Here, though, D was the bad guy so D should pay over P. P wouldn’t ask for specific perf bc then D would be fixing the road and P wouldn’t want D to based on prior performance. 

4. Ct refused to give pre-judgment interest bc the amt including inflation was sufficient to compensate P

5. If ct finds out P doesn’t want to complete the road, the ct could say P hasn’t been injured

6. Interest or inflation?

a. Inflation is unlikely

Usually, the ct gives the amount it takes to complete at the time of breach and interest on that amt
Attorney’s fees


Usual rule in the US-in tort claims, prevailing party (P or D) does not get atty’s fees bc. Can have K provision stating you get atty’s fees (in some states, like Ca, if one side gets atty’s fees paid for, counts for the other too, whether or not they’re the one specified in the K)-ex. “prevailing party gets atty’s fees paid for” but what if P wins 100K but D wins on his cc of 50K-who’s the prevailing party bc each party “wins”?

· Usually tort cases, no recovery for atty’s fees and in K cases, only if there’s a provision usually but have to make sure provision is clear enough to enforce


In Eng, prevailing party does get atty’s fees.

Reasons:

1. American rule: P thinks twice about suing bc would have to pay atty’s fees whether win or lose. D, if he had to pay for P atty’s fees, D would be likely to settle to avoid these costs. Thus, either side might not pursue a legitimate suit

2. Eng: reduces frivolous suits on both sides

Chapter 3 Equity


Cts of law usually for money; equity for injunctions etc (but can have both involved in the same trial-part could be decided for money damages and for an injunction-trespasser trampled on our flowers-damages to repair damage to flowers and injunction to keep person from trespassing) Injunctions usually issued by judge, no jury. Jury would determine the amount owed for damage to flowers and judge would give injunction

GA High School Association v Waddell GA SCt

Case deals with whether a court should hear a case or whether there is a better forum. Here, football association was a better place to deal with the issues than the court.

Ref made a wrong call so team lost the game. Ct used the idea of “property rights” to reject the suit. Said need a property right to enforce a remedy in equity but this distinction has been totally disregarded. Ct also said can’t review decisions by football refs bc decisions don’t present judicial controversies. Ct is not best qualified to make such decisions so shouldn’t be able to issue an injunction requiring the teams to play from the point of the bad call on. This would increase the amount of cases filed. If ref had bad the call bc the player was black, ct probably would have heard the case bc now constitutional issues involved (equal protection)

Orloff 253 CA S Ct

1. O was kicked out of a race track. Statute provided he should get $100.00 a day for someone who was wrongfully refused entry into a place like a race track (plus actual damages) 

2. Typical rule: if the remedy at law is enough, then equitiable remedy is not available. This ct says the $100 was not enough in this case (ie remedy at law wasn’t adequate-not enough to make P whole). Reputation harmed (he was humiliated) & he’s being excluded from associating with people in the race track. Ct said $100 isn’t enough to compensate P from being excluded. Legal remedy not adequate.

3. Right to assemble is an important right (constitutional right), which D shouldn’t be allowed to take away for a certain amount of money

Tamarind 259

1. Sanders wrote, directed and produced a film under K with T. His name was left out of the credits-should have been in the credits (part of the agreement). His reputation was harmed by this but hard to determine how much this loss was worth. Amount of money is very hard to determine, so ct issued an injunction requiring his name to be put into the credits. 

2. Case poses procedural problems-film would have to be recalled. Judge in one state doesn’t usually have to power to recall films in other states →judge can only compel persons in that state (so D has to issue new films throughout this state). Another problem is enforcement in other states-judge would order D to distribute fixed copies in this state and compel him to get the copies he sent to the other states

3. This case presents the issue of inadequacy of monetary relief bc can’t determine amt

Gerety v Poitras Vermont Supreme Court

1. Ct found the legal remedy was adequate-D didn’t do plumbing work he was to do. P sued for specific performance to make D to the work. Ct said not going to give order to make D do the work bc the legal remedy was sufficient (monetary value to have someone else complete the job-don’t need equity to order D to do it)→ ct must have found anyone could do the work-D wouldn’t do the work nay better than any other person.

Johnson v North American Life and Casualty Co 264

1. Legal remedy appears adequate but it’s not because there is no money-person was insolvent. Husband agreed to leave money (life insurance policy) to his wife if she agreed to do something, which she did. But when he died, they found out he left the money to his kids, not her. She sued the insurance co to get the policy money. She has a remedy ag husband’s estate bc he promised to leave her the policy proceeds which he didn’t so she has a claim ag the estate for that amt but the estate is broke bc he died insolvent. 

2. Perfect case for interpleader

3. Here, although legal remedy seemed adequate (looked adequate but really wasn’t), it wasn’t bc the estate had not money so equity was appropriate. Equity would have the judge decide whose rights are superior. Ins co doesn’t care who it pays-kids or wife-just doesn’t want to have to pay twice (ie pay both)

Blatt v USC
1. B had grades to get into Order of Coif but was rejected. USC had some rule that he has serve on the law review, which he didn’t. He sued USC to get ct order to make USC let him into Order of Coif, even though he didn’t meet all the requirements. Ct had to decide whether it should get involved. 

2. Ct decided not to get involved in telling USC what to do unless B suffered real harm to his rt to earn a living-there was no area of law he couldn’t practice if he wasn’t part of the Order. Ct notes there are some jobs he might not get, but his ability to work in any area of law is not impeded by not being part of the Order.

3. Kronen case-dental school case. P couldn’t successfully limit his practice to orthodontics unless he was part of Ds organization but ct said he should be denied admittance bc he failed to meet the requirements.

4. P argued ct could compel admission to membership into any voluntary organization in a situation where membership would advance one’s career-ct says this is not the law bc P is not denied the ability to practice in any area of law →ct will not interfere.

Use equity when:

1. Remedy at law is inadequate to compensate for the harm or bc D is insolvent

2. Can’t determine a monetary amount

Grayson-Robinson Stores Inc v Iris Construction Corp  case-273

1. Construction K. Iris did construction but didn’t finish bc had money trouble so asked store for more but store denied. K had an arbitration clause, which specified specific performance could be a remedy. Arbitrators ordered co to specifically perform and co didn’t want to so Greyson went to court to enforce the arbitration award. Ct said parties agreed to arbitration (& specific perf as a remedy) and when through arbitration so should make parties fulfill their promises. 

2. Dissent said ct shouldn’t enforce-leave that to arbitrators but this would decrease the amount of arbitration because judgment would be given but not enforced by the court.

Public interest in equity cases: ct can weigh the interest of the public in deciding whether or not to issue an injunction. Ct considers the interests of the parties and the public in deciding whether or not to issue an injunction

Joy v City of St. Louis



Should the ct order a RR to allow a RR to use its track Ct said RR should let others use their tracks bc served the interests of the public-public used RR a lot to travel and move so RR should accommodate the interests of the public

Wroth and Another v Taylor 280

1. Husband made a K to sell some property (entered K but house hadn’t been transferred yet) wife didn’t want prop sold. Ct had to decide whether prop could be sold-ct said no bc would cause marital disharmony. 

2. In this case, ct weighed the equities and hardships-ct said the hardships on the family outweighed the benefits of the sale so they had to pay the buyer (didn’t allow buyer’s request for specific performance)

3. Usually in equity, cts will order the sale bc homes (real estate) are unique

Hyland v City of Eugene 282 (note case)

1. Park in Eugene which was given to the City under a deed as long as it wasn’t given to a private person (ie no one could live there) Veterans returning from war needed a place to live so started living (temporarily) there. Ct allowed them to live there-balanced the equities and the hardships-the housing was only temporary and considered a public emergency situation, resulting from an acute housing shortage. In the public’s interest to allow veterans to live there.

2. Ct refers to property rights which must yield to human rights-prof says there are no property rights in comparison to human rights-property rights refer to human’s right to be on a property, not a right of the property. 

· Unclean hands doctrine pg 283

· Both parties must have clean hands →doc doesn’t just apply to the party bringing the case into court. Equity is about fairness-not fair to award a remedy to a party who has acted unethically. Unclean conduct must be connected to the lawsuit

NY Football Giants v Los Angeles Chargers Football Club
1. Flowers (University of Miss player) drafted by NY Giants-asked not to disclose the draft until after Sugar Bowl, which his college team was playing in. Signed a K with the Giants before his college eligibility was up, technically he was a professional so couldn’t play in Sugar Bowl (violated college and pro rules).

2. After this, agreed to play for the Chargers (before Sugar Bowl game)

3. Thus, both Chargers and Giants want him. Ct found Giants had unclean hands-violated the rules (NCAA & South Eastern Conference) and deceived the public-thought they were watching college players when they were watching a pro. Giants not part of the NCAA or South East Conference) so not subject to their rules though. Prof says Giants didn’t have any obligation to the viewing public →no legal obligations anywhere but the court said this counts against the Giants, so Flowers was able to sign with the Chargers (who offered him a better K). Unclean hands barred Giant’s claim-unclean hands conduct induced him to be deceitful so the court voided Flower’s K with the Giants

Republic Molding-unclean hands have to be acquired w/ some connection to the transaction before the court. The case is too technical so don’t have to know it-just know this addition to unclean hands. P must have dirtied his hands in acquiring the right he now asserts-not just that his hands are dirtied. Uncleanliness must relate to the issue before the court. D hits a pedestrian-can’t use the fact that pedestrian beats his wife in terms of unclean hands bc doesn’t relate to the transaction (auto accident). Unclean hands can be used ag D too. 

Parks v Kownacki 293

· 6 part test on estoppel-trying to estop someone from asserting a defense or a legal claim. 

1. Other party misrep or concealed material facts (facts that would change party’s course of action)

2. Party knew at the time they made their representations that their reps were untrue

3. Party claiming estoppel did not know that the representations were untrue when the reps were made and when they were acted upon

4. The other party intended or reasonably expected the reps to be acted upon by the party claiming estoppel or by the public generally

5. The party claiming estoppel reasonably relied on the reps in good faith and to their detriment

6. The party claiming estoppel has been prejudiced by his reliance on the reps

· Priest who molested a young girl-she waits 20 years to file suit ag priest, parish, church by girl. Another Father (not molester) said she had to give up her anguish and forgive him or her soul would die but she sued. D moved to dismiss based on sol. Issue was whether estoppel barred D from asserting this to bar her claim.

· Factors: 1. other misrepresented or concealed material facts-Ct said she didn’t even meet this 1st factor, so couldn’t use estoppel

Prouty v Drake-Latches-sat on her rights.

1. P filed suit in 1955 to enforce a stipulated divorce decree entered in 1942. D was in arrears in alimony payments from 1945 onward & in 1947 told P he had defaulted on his obligation to maintain life insurance for the benefit of P. Ct invokes latches re: the life insurance bc would now cost D too much to get policy enforced. Latches is a defense in equity but usually not used as a defense at law. Ct says P slept on her rights & it would be unjust for the court to come to her rescue this long after he stopped paying bc premiums he would have to pay at his age in 1955 were so much greater than those he would have pay in 1947. Prof says court should have let P win but make D pay some portion of amount owed, instead of barring the entire claim. 

2. If sol applies, latches probably doesn’t bc then the legislature has spoken. In essence, latches is an equitably created sol

Latches: an equity doctrine to the effect that an unreasonable delay in initiating or pursuing a claim will bar P’s coa if the delay results n prejudice to the D.


-In most states, the sol is applicable to suits in equity as well as at law. In cases where the sol hasn’t run, latches may still bar P’s suit even if sol hasn’t run


-Latches applied to equity cases, not cases at law


-Latches begins to run from the time when the P has knowledge that a right has been infringed


-No precise rules to latches though, so each case must be determined by its own facts and circumstances

Jury Trials (305)


Federal system: 7th Amendment-jury system preserved. Need something like $20,000 amt in controversy. Rt to jury trials comes from England. Thus, federal system allows a jury trial in a civil case if that would have been allowed at the time of the Constitution so allows attorney to decide if they want a jury. 7th preserves, rather than guarantees, the rt to a jury trial in civil actions and preserves the right only to suits at common law.



Historically, injunctions decided by a judge but if something like trespass by newspaper boy & P seeks injunction to prevent future trespass and $ damages, judge would be bound by jury’s factual determination and only judge would consider whether bx was likely to continue in the future, not the jury.



“Equitable clean-up” doctrine: federal courts developed to allow judges to handle the small legal issues in a case along with the equitable issues-constitutional issues arise though bc rt to jury taken away when judge decides these small legal issues. 




States are similar in their construction as the US constitution. Usually preserve the rt to a jury trial. But USSC has never held the 7th is mandatory on the states bc DP requires a fair trial, which judges can give. Jury trials are used in federal courts bc of the 7t but no reason to say a judge can’t give a fair trial →as long as states provide an opportunity to be heard etc. Still most states have right to jury trial anyway. 6th gives right to jury trial that’s binding on states in criminal trials but then definitional issues as to what constitutes a criminal trial.

Contempt (316)

1. Civil or Criminal Contempt

a. International Union, United Mine Workers of America v Bagwell


1. Ct has the power to enforce orders by the power of contempt, can hold a party in contempt if it disrupts ct proceedings. 


2. Diff between civil and criminal: 2 parts: 1) penalty that the judge imposes-penalty usually tells us whether civil or crim. If crim, there are various rights the party would have (rt to have an atty appointed to you at no cost, rt to a speedy trial/hearing, rt to not speak, higher standard of proof-beyond a reasonable doubt vs in civil, preponderance of proof). Judge may have to know upfront whether he will impose sanctions bc if so and sanctions are criminal, then the entire proceeding must be criminal. 


3. Case gives some ways to tell on pg 319



a. Civil: confining person indefinitely unless person does an affirmative act-if he complies, the penalties is over/purged. Imprisonment for a fixed term can be civil if the contemnor is given the option of an earlier release if he complies. Fine is usually civil as long as it goes to the other party- unless it goes to the state (unless state is a party)



b. Criminal: fixed sentence of imprisonment is punitive and criminal if it’s imposed retrospectively for a completed act of disobedience such that the contemnor can’t avoid or abbreviate the confinement through later compliance. A fixed sentence of imprisonment is criminal bc you have no chance to get out early by doing anything. Therefore, you should have been given the rts to not incriminate yourself, reasonable doubt standard etc should have been used in the proceeding.  

→ contempt can be a fine or jail-doesn’t automatically mean jail though




4. Ct in the case said the fines imposed were criminal bc they were so high and did not have any affect on court proceedings, had nothing to do w/ ct’s ability to maintain order and adjudicate the proceedings before it → a criminal jury trial is warranted. 

Temporary Restraining Orders and Injunctions (350)

7. Some injunctions that are requested are so far in the future that the parties can prepare for the injunction without having to go to trial but some injunctions are matters of immediate urgency and require adjudicating. Provisional remedies=ways to protect P’s interests during the length of the trial. Include the legal mechanisms of claim and delivery or statutory replevin (which allow P to secure possession of personal property subject to a security interest prior to a trial) and others; TRO and preliminary injunctions are equity equivalent designed to protect P’s interest in an eventual equitable decree. However, a remedy given to a party prior to trial on the merits is necessarily one that’s granted with an increased risk of error as opposed to a remedy granted after trial. 

8. TRO is designed to protect claimant’s interest until the motion can be heard. Bc of the risk of erroneous deprivation is higher with TRO, usually require a party give some notice to the adversary, where feasible, so that an informal hearing can precede a judicial determination of the request. TROs are supposed to be of strictly limited duration. Can do ex parte (without notice) but only upon a showing that it was impossible to serve or notify the opposing party & to give them an opportunity to participate. Under DP notice always has to be given but can be given after the hearing.

9. Ex. Vase-if you tell other party you want it back, they smash it- so you go to court and ask for a TRO in which court requires that the vase be given to a sheriff who will come to their house to collect the vase. No chance given for the other to break it or present their side. Therefore, the vase is taken before the other party is given the chance to present their case.

10. Every injunction does not start out with a TRO. Judge gives TRO based on how he thinks the trial will turn out, since TROs are granted before the trial. 
11. Pg 365 FRCP Rule 65b and c-TRO can be given with either oral or written notice to the adverse party only if: that it’s clear from the facts that immediate and irreparable harm will occur to the petitioner before adverse party can be heard in opposition; and applicant’s atty certifies in writing to the court, the efforts, if any, which have been made to give notice & the reasons supporting his claim that notice is not required. 




a. Every TRO must define the injury and state why its irreparable, why order was granted w/o notice and can’t exceed 10 days, unless it’s extended by the court for good cause or the other party consents to it being extended. 

TRO: Issued to forestall the occurrence of an imminent, irreparable harm pending a hearing for preliminary injunction. Usually prohibitory in nature but may be mandatory. Usually last for no more than 10 days or until the D is able to be heard, whichever occurs first. TRO are available ex parte but p must make a strong showing as to why notice and a hearing should not be required. TRO doesn’t take effect until D has been notified. When a TRO has been issued ex parte, D can request immediate review by a court as soon as h gets notice of the order. 
Simmons-Harris v Zelman (376, 381) READ

Whether to grant a preliminary injunction:

1. Whether the moving party is likely to prevail on the merits

2. Whether the moving party would suffer an irreparable injury if the prelim injunction is not granted (ie balance of hardship to the P if the prelim injunction is not granted contrasted w/hardship to D in light of a bond mitigating this hardship)

3. Whether a prelim injunction would cause substantial harm to others

4. Whether a prelim injunction would be in the public’s interest

These are really about: 1) ct trying to figure out/predict what would happen at trial and 2) the court considers any interest to any one in the world (parties and public)

Rule 65(d) Form and Scope of Injunction or Restraining Order: every order granting an injunction and every restraining order is binding only on the parties to the action, their agents, officers, servants, EE and attorneys and upon those persons in active concert or participation with them who receive actual notice (can be orally by phone but then have to be able to prove you gave notice) of the order by personal service or otherwise.

Vuitton Et Fils S.A. v Carousel Handbags (413)


1. P wants to enjoin the production of counterfeit bags. D’s store sold the counterfeit bags. P alleged D engaged in unfair competition etc. Parties enter into a consent decree, so both agree D won’t do this anymore. Store owner (Mizrahi) wasn’t named in the decree and he was still selling counterfeit bags (store was owned by him and 2 others-different store than Carousel) Mizrahi claimed he was not part of the original consent decree so judge determined there needed to be an evidentiary hearing to determine whether Ds were bound by the injunction (consent decree). Ct says Rule says personal service of the injunction is not needed as long as those whom P seeks to hold in contempt had actual notice of the decree. Record didn’t show whether M had notice although Solomon (the one who signed the decree obviously did and one of the others who owned Mirage) Thus, ct says it needs to do a factual inquiry to determine whether the other 2 parties had knowledge. If V can show D had actual knowledge of the decree and was acting in concert with Carousel, Rule 65(d) is satisfied & so D is bound by the injunction →case is remanded back to District Court for an adjudication of whether D is in contempt bc bound by the decree)

Restitution


A. Quasi-K (or Ks implied in law)


1. Designed to prevent unjust enrichment. Quasi-K situations occur where the parties have NOT entered into a K but the court imposes an obligation on D to repay P for goods sold and delivered or work and labor performed or for money had an received. 


B. Implied in fact Ks



1. Implied in fact Ks are actual Ks which are created by the conduct of the parties. (ex raising one’s hand at an auction to bid for goods)

General rule: Volunteers can not get restitution for work they do


Exception: medical personnel like ambulance taking an unconscious person to hospital

Felder v Reeth 465



1. Facts: D stole something from P and then D sold the item for $500.00-P claimed item was worth 8,000. P didn’t sue in tort-recovery in tort is to compensate for losses. In K, the recovery is to fulfill promises, often the same result. If P had sued in tort, recovery would have been for the value of the item → the loss was 8,000-authors suggest not sued in tort bc of sol. Instead, P sued in quasi-K (quasi indicates not really the word that follows). Then, the recovery is to give P the benefit D got, want to prevent unjust enrichment with quasi-K-trying to disgorge the D from any profits (so would be 500). Traditional remedy in quasi-K, ct assumes there was a K (even though there was no K) and that the terms were that D would pay P the profits he got from selling the item. This is a tremendous hardship on P here because of the 7500 loss. Ct says no reason to not assume that the quasi-K was that D would sell for the true value ie for 8,000. This punishes D but does some damage to the concept of sol. Therefore, case does not do the traditional quasi-K recovery bc this doesn’t make the P whole-instead assuming a quasi-K for the true value of the item


Thus, 2 ways to determine the value of an item: the sale price and the true value of the item. If the recovery is to prevent unjust enrichment, then the sale price is the recovery, bc then preventing unjust enrichment. This would be the usual remedy but court decided this wasn’t fair to the P, so gave the actual value of the item prior to sale instead. Could argue it’s Ps fault bc missed the sol to sue in tort, so P not really completely innocent and this defeats the purpose of sol.

Tort recovery is to compensate for te loss, so would be the value of the item

K recovery is to fulfill promises, so usually gives the same result

Quasi-K-want to prevent unjust enrichment so ct assumes a K between the parties in which D would give P whatever profits he made from selling the item

Kossian v American National Ins Co CA Court of Appeal

1. Owner of land (Reichert)-had hotels on it. There was a fire, owner made a K with P for P to clean up fire damage. P completed the work. Then, owner filed bankruptcy-owner abandoned prop-gave all rts to D. Owner had an ins policy and D got the rts to the policy. Policy said it would pay for clean-up for fire damages. D was paid the ins money for the fire loss, including the clean up costs. P cleans up prop pursuant to K and D gets paid without having to pay anyone to clean. D argues he had no deal with P-P should go after owner.  P claims this was unjust enrichment. P did the work legitimately-at the time Reichert was the true owner and P was not a volunteer and not acting as an officious intermeddler

2. Court says D is accountable to P because he would otherwise be unjustly enriched →P gets the money to the extent he improved the prop. Is this fair? D asked to be paid for everything, including the work P did. If D got the prop but didn’t request payment from the ins co, then this would not be unjust enrichment-there would be a benefit but no unjust enrichment.  Bc P did the work after being asked by the owner at the time, so legitimately, and D asked to be paid for the work P did, P should recover. 

Felton v Finley
1. Attorney requested to do work on a will contest. Attorney wanted all siblings to join in on this will contest, since his work would benefit all. Some siblings would not participate. Attorney got a certain amount and all siblings took a share after the contest was over, even those who refused to participate →issue: should all siblings pay the attorney a certain amount, even though they didn’t hire him. 

2. Ct says when services are rendered and received, there’s an implied K (ie a K of hiring or payment obligation is presumed) If an attorney renders reasonable valuable services to one who has received the benefit, a promise to pay the reasonable value of such services is presumed unless the circumstances show the services were intended to be gratuitously. Prof says atty knew some refused his services, so could be seen as gratuitous since he knew some would not pay him. But ct says atty was not acting gratuitously (so he intended to be paid) and all siblings took some of the profits-taking the benefits was entirely voluntary and atty’s work got them the extra money.

Whether the work was done gratuitously is a question of fact and left for the TC. Prof says it’s like someone offering to paint your sidewalk and you say no, so other knows he will not be paid bc you don’t want his services, and then he does it anyway-to keep the painted sidewalk without paying would be unjust enrichment but the painter knew he would not be paid since his services were not wanted.

Bailey v West
1. Goes to concept of volunteers not getting paid-there are some exceptions to this general rule (like ambulance taking a unconscious person to the hospital). Here, a horse was bought and was being transported by a horse vehicle to D’s farm. When it got to the farm, D didn’t want to keep it (it was lame) Horse was taken to P’s horse farm-P cared for the horse. P sued D to be repaid for his services. 

2. Court recognizes the elements of a quasi-K: P confers a benefit on D; appreciation by D of such benefit; D accepts and retains the benefit in such a way as it would be inequitable for D to retain the benefit without payment of the value

3.  But said P was a volunteer and as a general rule, A person who officiously confers a benefit upon another is not entitled to restitution thereof. Here, P knew there was dispute as to who owned this horse and so could not reasonably expect to be repaid by D. If a perf is rendered by one person without any request by another, it’s very unlikely that this person will be under a legal duty to pay compensation-exception is ppl who render necessary medical services while you’re unconscious or someone saves your property. 

4. Ultimately, someone was declared the owner of this horse and a benefit was thus conferred on that person, so shouldn’t that person have to repay P?

5. Usually, parents pay for the medical care for their kids so is a horse different from humans? If animal is a pet and has a tag on it, could argue the tag indicates some human loves it and would pay for medical assistance you provide to their pet

Restatement §117 A person who saved another’s prop from damage/destruction is entitled to restitution for such services if: 

1. person was in lawful possession or lawfully took possession of the prop

2. it was reasonably necessary to act before the owner could be contacted

3. person had no reason to believe the owner didn’t desire such assistance

4. person intended to charge for the services 

Apply §117-go through each part!!! Intro is very important so consider that part of the elements.

Greenspan v Slate 493

1. Prof doesn’t like the opinion or the court’s ruling bc doesn’t go through each section and say wy or why not P qualifies. 

2. Facts: case is about another exception for when someone is paid for doing work when not requested to the work by the party responsible for payment. Ct found parents should have to pay for the doctor’s work on their daughter. Parents have the obligation to pay for the medical care their kids receive. Girl (17) developed an ankle injury. Parents knew her ankle was injured but didn’t take her to the doctor. A friend of the family was visiting and took the girl to the doctor (Greenspan). Doc gave her a cast and crutches. She had these for a month, while living in her parents home(so they knew she had received med care). Doc said there would have been permanent injury if he hadn’t acted. Parents refused to pay the bill. 

3. Ct finds the parents have an obligation to take care of the med needs of their kids-no one disputes this. Here, ct finds parents knew she had received med services and allowed it to continue so doc wins. 

4. Ct cites §112 and §113, §114-says doc comes within 113 and 114. Says there was a med emergency and parents refused to provide med care and without med services, permanent injury would have ensued. CT finds because P was a doc, he 

§112 A person who w/o mistake, coercion or request has unofficiously conferred a benefit upon another is not entitled to restitution except where the benefit was conferred under circumstances making such action necessary for the protection of the interests of the other or of 3rd persons.

§113 Person who performs noncontractual duty of another by supplying a 3rd person w/ necessaries which in violation of such a duty the other had failed to supply, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if he acted unofficiously and with the intent to charge therefore


-Here, person (doc) performed a non-K duty (no K but duty was supplying med care for daughter) of another (parents-duty bc med emergency). Prof says this wasn’t a med emergency-not unreasonable for parents to wait a few days as they did to see if the swelling went down. What’s the duty the parents owed that they neglected under these facts? Watching the daughter for improvement, as they did-is this enough? They thought it was only a sprain. 3rd person is daughter with necessaries-prof says we don’t know what the necessary was. Testimony showed permanent injury though. Did doc try to call the parents to see if they would want the cast etc after he found what he found-could be seen as a intermeddler bc he didn’t have permission or try to get it. Ct finds parents violated the above duty by failing to supply med services. Doc acted without parents knowledge or consent-prof says doc acted officiously bc never tried to contact the parents.

§114 A person who has performed the duty of another by supplying a 3rd person w/ necessaries, although acting w/o the other’s knowledge or consent, is entitled to restitution from the other therefore if (a) he acted unofficiously and with the intent to charge therefore, and (b) the things or services supplied were immediately necessary to prevent serious bodily harm to or suffering by such person.


-Person (doc) supplied the duty (can bek or not K) supplying 3rd person (daughter) with necessaries (prof says why was this necessary? Could this have waited until parents were contacted?) without consent of parents and with intent to charge and services were immediately necessary (higher standard than in §113) to prevent serious bodily harm or suffering-prof says no indication f the suffering or serious bodily harm that was or would be suffered 

Gallagher, Magner etc 

1. G was an ins agent (agent for D)-client had a problem with a wall in the store. Client needed money from ins co, G advanced cli the money and then wanted to be repaid or reimbursed from ins co. D argued G was a volunteer but G said he gave the money to promote relations with the client and to discharge their own liability

2. Rule: general rule=where one person voluntarily pays the obligations of another without any authority or promise to repay from the debtor is a mere volunteer and is generally not entitled to recover the amt paid.  However, where one, either by compulsion of law or to relieve himself of liability, or to save himself from damage, paid money (not officiously) which another ought to have paid, the former can recover from the latter the amt paid.

3. Have to allow ins co to examine the claim to make sure it’s legit, so if G paid before this he takes the risk that claim is illegitimate. Why should D be repaid? By promoting good will, he ensures he won’t lose the customer, so protecting his interests and ins co (or he is reasonable in thinking he is protecting ins co he worked for, even though ins co may disagree). Other exceptions to getting paid for doing something not asked to do are: protection of prop or medical emergencies/services. If protecting his own interests, not intermeddling bc protecting his own livelihood. 

4. Ct finds P was a volunteer-didn’t buy his good will argument. 

Atlantic Mutual Ins Co v Cooney
1. Merchandise destroyed while in D’s possession. P insured the owner-K with owner said it insured for fire loss to owner’s goods, which is how good were damaged. National insured D. P paid the owner of the goods the entire amount (over 100,000-policy b/t Atlantic and owner was up to 100,000). K b/t D and owner of the goods said D would be liable as an insurer for any losses to the goods. P sued to recover for overpayment. D says P volunteered. Ct says P was not a volunteer. Ct said P was not an intermeddler, had a business relationship with the owner and had at least a moral obligation to pay the owner for the loss. Ct cites a case which says payment of the debt of another under a moral obligation will support equitable subrogation and the remedy will be as decided by equity. Prof says what’s the moral obligation? Is it like good will? Moral relates to helping others, not yourself (good will helps you and others) Maybe there’s a moral obligation to make sure your insured has enough insurance and if not, to help the insured out (ie by advancing money to insured) Ct is unclear as to what the moral obligation is. Seems to be saying though ins co has some moral obligation to do something to help their insured-don’t have to pay it all and have to give National a chance to look at claim but in order to keep ins business alive, ins co have to do things like this. 

Constructive Trusts

1. Nature of the remedy: Constructive trusts do not arise because of the express intent of a settler but are “fraud-rectifying” trust created by operation of law to prevent unjust enrichment. The constructive trust is similar to a quasi-K for of relief in that both are imposed by law without regard to the intention of the parties to compel the restoration of unjust gains

2. Results in a transfer of legal ownership of the property (res) from the D (constructive trustee) to the P. Restoration of unjust enrichment is the sole obligation of the D as constructive trustee and this obligation is enforced by mandatory injunction 

3. Requirements:

a. D has legal title to a specific property (res) which rightfully belongs to the claimant

b. Retention of the property by D would result in unjust enrichment

c. Remedy at law is inadequate (usually insolvency of the D satisfies this)


4. Effect of sale to a bona fide purchaser: A transfer to a bona fide purchaser, who pays value without notice of the facts giving rise to the constructive trust, cuts off P’s rt to a constructive trust to the item so transferred. However, a transfer does not cut off P’s rights ag the proceeds obtained by D from the transfer.
** Always look to see if the P is rightfully entitled to the prop in question. If not (ie he is unjustly enriched) consider the remedy of constructive trust making the possessor a trustee for the equitable owner.
Equitable Liens
1. Definition-a lien is a charge ag property that makes the prop stand as security for debts and obligations owed. Equitable liens may be created either by agreement or by judicial proceedings. In effect, an equitable lien is a restitutionary remedy imposed by the equity court to avoid unjust enrichment.

2. Holder of an equitable lien can’t recover specific prop as can the beneficiary of a constructive trust. So a constructive trust gives complete title to the claimant whereas equitable lien only creates a security interest in the property which can be sued to satisfy the debt. 

a. Application-usually the aggrieved party has a choice of imposing an equitable lien or constructive trust over Ds property.  

b. A equitable lien is cut off by transfer of the property to a bona fide purchaser

Ex. D embezzles money from P which he uses to buy BA. P has the choice of imposing a constructive trust over the prop so she recovers the land or creating an equitable lien as security for the amount misapportioned.

Ex. D, who already owns BA, embezzles money from P. The misapportioned funds are used by D to improve his property. Here, P’s only remedy is an equitable lien on BA because the money was not used to acquire the prop, P can’t claim title by way of a constructive trust. 

Tracing-take money from me and others, and then buy something with it which goes up in value and then have to compensate me-have to determine who gets what

Norton v Haggett- prof says this is an unclean hands for exam purposes


1. 2 people, don’t like each other. A bought a house and was paying mo every month. B is A’s enemy and B wanted to substitute himself instead of bank so A would be liable to B instead of bank for the house. That way B could get the interest. B tried to buy the loan from the bank but ended up paying it off instead (intended to buy the loan from the bank only)


2. Issue: does B become the lender or did B just voluntarily pay off A’s loan. Not likely the latter bc they were enemies. 


3. Ct said unilateral mistake of B for not correcting the bank bc bank was only following B’s expressed wish, which was to pay. Prof says this ct decided based on unclean hands-B had bad motives bc wanted to make it hard for A and wanted to charge a lot. Ct said he was an intermeddler but Prof says what was he intermeddling in. Hard to believe B had any good intentions. No med exception, no property exception, no obligation of good faith to pay off loan. 


4. Ct says no recovery for B bc no restitution for one who intermeddles by paying another’s debt either without reason or to secure rts ag the debtor w/o the consent of the creditor.


5. Prof says B couldn’t ask for anything outside what the legal loan rules would allow. 

Maglica v Maglica 531

1. Facts: Man and woman living together-not married. He owned a business-she made suggestions which made the business very profitable. What pay should she get for her work for the company-she wants an interest in the company (which would be worth multi-millions) but they had no K or agreement prior to her working with the co. She wants an ownership interest rather than a salary based recovery-she loses. 

2. An equity interest in a business or ownership interest is given only when spelled out in a K-not when given after the fact, even if that is fair. Bc this is how it’s done in the business, ct will abide by that and she should know that would be the outcome. Equity-for –service compensation packages are extraordinary in the labor market and always the result of specific bargaining. To impose such a measure of recovery would make a deal for the parties that they did not make for themselves. Thus, she’ll get quantum-merit, ie the value of her services, not the value of the benefit. 

Pg 544-equitable remedies for unjust enrichment-constructive trusts and equitable liens
· Constructive trust=if prof steals 1,000 and then uses the money to buy a painting, which is worth much more. You want a constructive trust to the painting bc it’s worth more than 1,000. Prof would be the trustee, holding it for you. Constructive trusts usually given to award a claimant a gain produced by an investment of prop acquired from him by wrongdoing such as fraud

· If painting worth less than 1,000, then you want an equitable lien instead for the money. Could have a constructive trust and then have an equitable lien for 1,000-worth of the painting. 

Hirsch v Travelers Ins. Co
1. Man and woman married, then divorced. He agreed in divorce settlement to designate her and the kids as beneficiaries of his life insurance policy. Then he remarried and took some money used for something else (to buy a house)-ie he was supposed to leave something to wife1 (by K) and then left it to wife2 instead. 

2. Constructive trust-party 2 will hold the item in increased value in trust for party1-have fiduciary duties to do things like make sure the item is maintained etc. Wife one seeks constructive trust for the money. 

3. All that’s needed to est a constructive trust is finding a wrongful act resulting in the transfer of property and consequent unjust enrichment to party 2. Here, wrongful act was husband’s acts. 

4. Case is about who wins-wife 1 or wife2-both were innocent. Where 2 innocent parties are involved and the recipient of a wrongful transfer is a bona fide purchaser for value, the recipient will win but where recipient is a gratuitous transferee, she holds the prop subject to the equitable rights of the wronged party and a constructive trust can be imposed. 

5. Therefore, was party2 a bona fide purchaser for value? Ct says marriage has been considered value so as to make the wife a bona fide purchaser, only where the marriage is in consideration of the transfer of the property

6. Wife 2 never gave consideration, so 1st wife wins and gets a constructive trust on the property (the house). Funds were wrongfully diverted from the ins policies and trust funds AND the monies thus diverted were used in the purchase of land and the construction of the home AND 2nd wife paid no consideration for her tenancy, which by the death of her husband has resulted in her sole ownership

7. Notes: the person whose property is wrongfully used in acquiring other property can reach the other property and compel the wrongdoer to convey it to him. The wrongdoer hols the property so acquired upon constructive trust for the claimant. 

Rogers v Rogers

1. Husband promise to 1st wife to maintain an ins policy-separated and divorced. He promise to keep life ins policy of his ER in the name of his kids and 1st wife but then he left that co and went to work for another. Got remarried and named 2nd wife as beneficiary as the life ins policy for the 2nd co’s ins. Then he died. 1st wife commenced this action to impress a constructive trust on the ins proceeds

2. Ct said a constructive trust can be imposed in favor of one who transfer prop in reliance on a promise originating in a confidential relationship where te transfer results in the unjust enrichment of the holder →one who possess equity in an asset is entitled to restitution of the asset by a subsequent title holder ho paid no value even if the latter had no knowledge of the predecessor’s equitable interest

3. 1st spouse’s superior right to ins policies will not be defeated just bc insured changes policy or ins co. If the holder of the property acquired it as a replacement for another asset of known value and owes restitution to a claimant who could have enforced ag the holder an agreement to preserve or replace that asset, a constructive trust or equitable lien will be imposed

4. Clear that she had to be kept as intended beneficiary but ct says he didn’t have to keep same policy though-promise husband wouldmaintain or replace the life ins policy and not a promise that would persist only so long as he remained a EE of the 1st ER-ct said the policy from the 2nd job could be considered a fulfillment of decedent implied promise to replace the former. To find he escaped the obligation imposed upon him by the separation agreement simply bc of the absence from the agreement of words specifically addressing the cancellation of the 1st policy, when the intendment is plain, would be to erect a legal formalism and defeat an essential purpose of equity

5. TC said P got nothing bc agreement did not address the decedent’s duties in the event of cancellation or lapse of the 1st insurance policy

Baxter House Inc v Rosen
1. Life ins policy=2 million-family was the beneficiary. D stole 43,000 for premiums. Paid total premiums of 290,000 up until his time of death. He stole the money to pay the premiums. Victim says 1/7 of the money used the pay the premiums was his →1/7 of the premiums was paid by stolen money so he wants 1/7 of the 2 million. Instead, family wants to give back the 43,000 plus interest. Ct grants the plaintiff’s wishes-don’t want the thief to profit from the stolen money. The beneficiaries are innocent and the thief is dead in this case though. Ct says, in the case of the intentional, non-fiduciary converter, no reason to limit the scope of the injured part’s remedy to that of an equitable lien. He can reach beyond a recoupment of the funds converted and gather in any increment that has resulted from their use. Purpose of ct’s decision is to stop theft. 

Tracing pg 559 3 rules and 3 variations which can be used in any rule

1. fifo-first in, first out

2. lifo-last in, first out

3. learned hand rule

*Hallett and Oatway-not tracing methods but variations on tracing rules-3rd variation is Restoration

FIFO= first withdrawals from the account are made from the 1st payments into the account (from Clayton’s case)

FIFO method-first money in is the first money out

Hand was supposed to use this but elected to create his own!

LIFO-Last money into the account is the first money out of the account

s money only was used to buy the land.

Variations
1. Hallett’s rule-ct developed the presumption that all of the funds withdrawn were the wrongdoer’s own funds until those funds were exhausted. But this is useless if D has no funds in the account-then have to apply another method, which is why it’s a variation and not another method. 

Oatway variation


If the 1st withdrawal from the fund is used to purchase identifiable property that remains in the wrongdoer’s control and the remainder of the fund is dissipated, P will get nothing under Hallet. Thus, Oatway allows P the option of using either Hallett or tracing his interest into any identifiable res acquired with the money from the commingled fund. 

Oatway applies when

1. Money coming out of the account AND

2.  D has money in the account

* If the money is going into the account, then Oatway can’t be used. Same if D has no money in the account. BOTH events must occur. 

· Oatway lets P chose between Hallet or tracing:



* Hallet says when D has money in the account and money comes out of the account, use D’s money. If this is used, then D owns the land, which doesn’t help P. Here, A and B wouldn’t chose to use Hallett bc the property’s value goes up.



* Tracing: A and B would want FIFO (first in, first out), A can’t buy the entire land and neither can B bc each only has 1,000 and the land costs 2,000. If we used Hand (the tracing method of the jdx), D would own 50% of the land, and A and B would each own 25%. A and B wouldn’t want this bc then D gets half the land and the creditors can probably take most of it. A and B would want their money to be used, so each owns ½ the land, so each would get 10,000.00. Bc book only says Hallett or trace, Prof says right-doers can chose which method to trace by. Here, the right-doers end up with the land and D owns nothing. Creditors would still have the same argument, that they should get 16,000 and A and B should get 2,000 each instead but A and B would argue D shouldn’t prosper from the theft and shouldn’t be able to pay off his debt from this account. 

Purpose of Oatway is to benefit the right doers bc under Hallett, the D gets the property bc his money is used, which harms the right-doers. Giving the right-doer a choice lets the right-doer decide. 

· Hallet=2 conditions: When money is coming out and D has money in the account, use D’s money

· Oatway=allows the right-doer to decide whether to trace or use Hallett. Prof says can then chose the method to trace (Hand, FIFO, LIFO), whichever is most beneficial.

Restoration=Money is restored. When D puts money in, it’s used to restore the stolen money. Only applies when D puts money in. 

Gambling is a non-traceable event

Only Hand uses percentages!
Lowest Intermediate Balance Rule= Right doers have priority to the lowest balance of the account when his money was taken. In the above problems, the lowest value in the account was zero, so this doesn’t help the right-doers, they have to wait in line equally with the other creditors. 

Book says: P may obtain an equitable lien or constructive trust only on the lowest balance remaining in the account at any time subsequent to the deposit of P’s funds. 

Ex. D has a bank account with 100.00 

Lowest balance in the account is 100. If the bank lets D overdraw, so it’s at a negative of 1400.00. Then D deposits 500 he stole from P so goes to -900, then deposits more so eventually becomes +100. Thus, the lowest mount in the account after P’s money was taken was a negative number (-900), but this is worthless-so the method bank allows the deposits and the withdrawals has an effect. If bank does all withdrawals and then all deposits, P can have priority to nothing-P has to wait in line with the other creditors. 

Land Ks
General rule-land Ks are specifically enforced bc of the unique character of land, either to the seller or the buyer. Some courts don’t allow specific perf when the seller is suing the buyer.

If the buyer dies, the buyer’s heir (if no will) or devisee (if there is a will) must pay the purchase price. 

If seller dies, his next of kin (if there is no will) or legatee (will) has a right to the K price

Buyer’s remedies for seller’s breach of executory land sale K

1. Damages

a. Out of pocket loss-Eng rule-buyer can only recover payments made and any expenses incurred in reliance on the K (ie title search, escrow expenses)

b. Benefit of the bargain-buyer can recover the diff b/t the K price and the market value of the land on the date ser for perf, plus any partial payments that were made

2. Specific Perf-alternative remedy to damages. Liquidated damages provision will not necessarily preclude specific perf
Seller’s remedies for buyer’s breach of executory land sale K

1. Damages-diff b/t the market value of the land and the K price at the time of breach plus consequential damages

2. Specific perf-seller can specifically enforce the K by seeking a decree ordering the buyer to pay the full purchase price. Damages would only give the seller the difference b/t the K price and the fmv of the land when the seller was bargaining for the full purchase price

3. Rescission and restitution-seller can rescind the K for the buyer’s material breach , giving the buyer an partial payments he made back
