Think about practical solutions to the problems presented – like flying up for your meeting a day early, or having an extra shaft on hand.

Wrongful life Case

· Physician negligently failed to diagnose fetus w/ congenital hearing defect – parents would have aborted had they known – child sued for wrongful life and for expenses related to the hearing disorder

· Ordinary expenses – food, clothes, etc. – also caused by the negligence of the Dr., but 

· Extraordinary expenses – special education, hearing devices – these came about b/c of the Dr’s negligence – parents OR child can recover for these expenses

· No recovery for pain and suffering

· Parents/child pay for ordinary expenses – Dr is liable for extraordinary expenses that are related to the hearing defect - Usual rule is that the Dr would pay for all the harm caused

Breach of K

· Contract liability is imposed to enforce promises

· Quasi-contractual liability is created to prevent unjust enrichment of one at the expense of another

· General damages – those w/in Baron Alderson’s first rule: damages that arise naturally and regularly from breach of the type of contract in question (not really the type of k in question, but this exact k in question – what would an ordinary person think the breach was if they read the k)

· Damages that naturally and regularly flow from exact breach of the exact k from the perspective of an ordinary person – but from whose point of view (ordinary person test)

· GD = from the perspective of an ordinary person what damages would result from breach of the k

· Consequential damages – (aka special or indirect damages) – those that arise from special circumstances in the particular situation, and are the type of damages to which the second rule of Hadley applies – but if these damages are included in the k, then they are really general damages

· Arise from special circumstances that were communicated by the Pl to the D – in today’s world you probably have to get some authorization, rather than just communicate it

· If they were communicated, then the damages are recoverable

Consequential damages

· Arise from special circumstances not known to the ordinary person, but known to the D as a result of being communicated to them by the pl, or by the experience in the industry, or through any other means

· Some states also require that the D tacitly consent to the liability

· First rule: damages the non-breaching party can receive for breach of contract should be such as fairly and reasonably considered as arising naturally

· Second rule: if there are special circumstances that were communicated to the D then the Pl can recover from damages resulting from those special circumstances

· “The ordinary person reading THIS k”

· But, If the special circumstances are included in the k, then don’t the consequential damages become general damages? – if the special circumstances/consequential damages are included in the k, then they are really part of the general damages

Two ways of knowing about special circumstances

· They are communicated to the D

· They know these things from their experience in the business, or any other way they would have known about these special circumstances

Foreseeability and the Tacit agreement/consent test

· Tacit consent/agreement - Implied or indicated but not actually expressed

· Pl must prove not only that D, at the time at contracting, had reason to foresee the possibility of the type of loss that actually occurred, but also that the D tacitly agreed to assume liability for the loss

General Damages – what would an ordinary person believe would be the damages from the exact breach of the exact contract.
Consequential damages – damages not known to the ordinary person, but known or should have been known to the Defendant

· Some states (Arkansas) also require tacit consent/agreement – implied or indicated, but not actually expressed

· If the damages are highly disproportionate to the consideration paid, it makes it less likely there was not tacit consent (but doesn’t rule it out), b/c you wouldn’t take such a risk for such a small amount of money – but more importantly look to the likelihood of the risk actually occurring – disproportionality is not enough, there has to be a likelihood of risk – risking $100 billion for $0.25 is not unreasonable if there is very small risk of losing the 100 billion (say it is conditioned on the planets Venus and Mars colliding w/ one another)

· UCC – rejects the tacit agreement test – good for the Pl b/c they don’t have to show the D tacitly consented to be bound

Tort standards for what is recoverable

· Palsgraf – Pl wasn’t in the orbit of danger, so the injuries to her were not foreseeable, so the railroad wasn’t held responsible for her injuries – tells you who can recover - only those in the orbit of danger

· Polemis – can recover if someone has been negligent to you and you were in the orbit of danger, even if the harm was extremely unlikely

· Wagon Mound – liability only results for foreseeable consequences – only if the consequences were probable

· The torts test for probable consequences in tort is very similar to the general damages test in breach of k

· Wagon Mound II – you can recover for extraordinary consequences

· Kinsman – if you create a certain type of risk and the harm that occurs results from that risk you are liable, even if it happened in an unusual way, you don’t have to be able to predict how the harm would occur, if it occurred in an unpredictable way it is irrelevant – unforeseeability doesn’t limit liability

· P. 96 at the bottom – read them together

· Actor’s conduct is a substantial factor in bringing about the harm ...

· The actor’s conduct may be held not to be a legal cause of harm to another where ...

CERTAINTY

· Case involves certainty – certainty that there were in fact damages – certainty in the amount of the harm

· The fact that it is not an established business goes to the weight of the testimony, not to preclude recovery of profits by a new business

· New business rule has been rejected in favor of the reasonable certainty standard

· How can we accurately assess her potential future earnings? There is a large amount of luck involved in becoming a successful singer/entertainer/athlete

· Jury can consider the gifts of the Pl, training received, training likely to be received, opportunities and recognition already received, and opportunities to be received in the future – p. 106 bottom

Note 2-39 p. 107

· Typically if there is enough evidence it goes to the jury and the jury gives pl everything (that’s just how juries operate), otherwise there isn’t enough evidence for it to get to the jury and pl gets nothing

LOST CHANCE DOCTRINE

· You can prorate the damages awarded by the amount that the D was at fault

· Suppose a preponderance of the evidence shows that a singer was injured and missed out on $5million in lost earning. If the jury believes that the D is only 70% responsible for the injury, then they can award the pl $3.5 million in damages, instead of 5 million. – this is the intro to the loss of chance doctrine.

· The loss of one chance in ten of winning $1million is worth $100,000.

· Look for other evidence that the Pl wouldn’t have shown up, even if they were notified – they were sick, etc.

· If you were also asked a question in addition to being randomly picked – look at historical evidence of how many people had answered that question correctly – then reduce the amount by the number/percentage of people who got the question wrong.

Breach of K analysis

· General Damages – damages from this exact breach of this exact k

· Consequential damages – what should have D foreseen or did foresee (from being told, or knowing from being in the business)

· Fraud in the inducement? – this is a separate tort

· Discuss

· GD, CD including tacit agreement, disproportionate amount being recovered, informality of dealings, mitigation, etc.

· GD – what is the k? Pl – the paper w/ location, amount, time, etc. (the writing), and the conversation between the manager and P1, (if the words come in, it’s more likely that D knew that the money was for gambling); D – the conversation don’t say what the business plans were. If it’s just the paper – all kinds of things go on in Casino City, the money could have been for anything, seeing a show, dinner, etc.; D – wants the k to just be the paper

· CD – 

· Tacit agreement – did they tacitly consent to be bound by the loss – they guaranteed it, but the guarantee could have just been for the extra cost of the speedy delivery – if it wasn’t on time then you get your 30 bucks back

· Agency – does the manager have the authority to make a guarantee?

· Certainty –here there was a $48,000 loss, is it certain what the loss was? It is not based on the chance of winning at the time the ticket was bought. Here the horse won. 

· Certainty that D’s actions caused the loss and certainty of the amount of the loss, we don’t want speculation

· Informality of dealing – 

· Implied knowledge – 

· Disproportionate amount – $30 extra fee, and a $100 base fee. 

· Arg for – show the risk of loss was very small – the smaller the risk is, the higher the payoff can be – look to the records of Eastern Union, look to the statistics of how they make mistakes 

· Arg against – 

· Mitigation –

· Informal dealings

· Was there a tort prior to signing the contract? – Fraud in the inducement?

· For torts only – look to foreseeability of the loss – Wagon Mound I, Wagon Mound II, Palsgraf (orbit of danger), Kinsman transit

· Palsgraf – was Pl in the orbit of danger? Has to refer to the risk, not just the interaction

· Polemis – as long as there are direct consequences, then D is responsible

· Wagon Mound I – D is only responsible for probable consequences – this is the most restrictive, the most pro-D

· Kinsman – if damages are of the same general type as would be expected, then they can be recovered – there water damages would be expected, so all water damage would be recoverable, but it can’t be too tenuous a link

· Punitive damages

· P can recover for tort or for breach of k, but not both

· Does Pl get interest or inflation

· Attorney’s fees

Avoidable Consequences

· If you are injured you have to mitigate your losses by taking reasonable steps.

· Why are we required to take reasonable steps to mitigate losses? – if people didn’t have to mitigate, then the risks to actors would be too high. It would discourage people from acting, b/c the risks would be too high. There would be a parade of horribles if people weren’t required to earn their own keep.

· You have to seek medical or surgical treatment to cure or minimize damages

· But you don’t have to take risky treatments – you just have to do what’s reasonable at the time to mitigate.

· You just have to take reasonable steps to avoid the damages

Agreed remedies

· Two approaches

· You can collect for stipulated damages even if no harm occurs – the right rule

· Can only get the specified damages if actual harm occurs – the wrong rule

· Most often agreed remedies are for something other than money, instead they will be alternatives in case the k can’t be met

PUNITIVE DAMAGES

· They are usually for malicious conduct or willful or wanton conduct

· Reasons for punitive damages

· Punish the wrongdoer

· Deter the wrongdoer and others

· Compensate the injured party

· Incentivize pls to bring their claims

Owen’s reasons for punitive damages

· Education (certifies the existence of a legal right and the duty to respect that right), Retribution, Deterrence, Compensation, Law Enforcement (incentive to bring claims)

· Ford

· Factors for the jury to consider – see bottom of page 134

· Seriousness of the hazard to the public; profitability of the conduct; attitude and conduct on discovery of the misconduct; degree of the mfr’s awareness of the hazard and of its excessiveness ...

· Punitive damages are allowed in product defect cases

Constitutional Limits on Punitive Damages

BMW v. Gore

· The award here was excessive under the due process clause

· Rules for analyzing punitive damages awards under due process

· Degree of Reprehensibility – here there was no effect on performance, safety, or appearance – BMW didn’t persist in this behavior

· Ratio – there has to a rational and reasonable connection between the actual harm and the punitive damages – here the punitive damages were 500 times the actual harm, but the more egregious the behavior, the higher the ratio can be

· Sanctions for Comparable Misconduct – Alabama only allowed a fine of $2,000 for this behavior, of the states the maximum fine is $10,000 – so the punitive damages were not in line w/ applicable fines

· Two theories of due process

· It’s just a right to be heard – once you’ve been heard, it doesn’t matter how large the damages are – this view loses – see below

· Breyer – the award here violated due process b/c – p. 158

· The product of a system of standards that didn’t significantly constrain a court’s, and hence a jury’s discretion in making that award, and 

· Is grossly excessive in light of the State’s legitimate punitive damages objectives

· The above two taken together make it a due process violation

Punitive damages for Bad faith breach of k (tort damages) are limited to the insurance area

If you draft a k poorly, you might get nothing in recovery for breach of the k – make sure to show the value of the loss to you

· For a furnace k, you can have provisions showing how much is owed based on how many BTU’s are being produced or you could tie the remedy to the loss of profits

For damages

· Can ask for the actual cost to finish the k, or

· The legal right of interest

· Ask for whichever is higher

Attorney’s fees – normally we pay our own attorney’s fees. Other countries require the losing side to pay to discourage frivolous lawsuits.

· Can specify in k that losing side has to pay attorney’s fees, whoever wins gets their fees paid. Problem is that it can be hard to tell who won.

· If you make frivolous arguments, you may have to pay the other side’s attorney’s fees

EQUITABLE REMEDIES – money damages aren’t enough

· Equity does protect personal rights, it doesn’t just protect property rights

· High school football case

· If the game was to be replayed it would delay all the other playoff games – the tickets had been printed/purchased, everything had already been set in motion, other events may have to be cancelled/rescheduled, 

· Court ruled the game would not be replayed; Court’s reasoning – the court doesn’t review decisions of high school referees, they don’t present judicial controversies – the referees know best how to run their sport, and there is an organization that oversees them that can take care of this, there is a governing body to defer to

· This decision would be different if it involved racism or discrimination

· Race track case

· Guy wanted the court to force the race track to allow him in, even though there was a statutory remedy to pay him a $100 per day

· Why is going to the race track so special? $100/day is not enough to take away the right of association, there is no number to compensate for this, or at least the court will never approve a number - $100/day is not enough

· No legal remedy can be substituted for the right to associate

· Movie credits case

· Guy was the writer/director/producer of a movie, but his name was not in the credits, so he sued to have his name put into the credits

· What was at stake was his reputation – but it’s hard to gauge what the impact on his reputation would be

· It’s unrealistic to pick a number to compensate for this, b/c it would be far too speculative

· Court can order to make new prints of the movie and then send them out – judge only has authority of the D, doesn’t have authority over non-D movie theaters showing the movie

· Plumber case

· Plumber sued to do the work he was hired to do – court said money damages were enough – it was not unique, someone else could be paid to do the work

· USC Law School case

· Student thought he should be admitted into the order of the coif b/c his grades were good enough, but the faculty voted that he shouldn’t be admitted b/c he didn’t do law review etc.

· The court ruled against him, court’s theory: unless the student could show there was an area of law that he would not be able to practice b/c he was not admitted to the order of the coif – had to show that he had been excluded from one area of the law b/c he was not admitted to the order, it’s not enough just to show that he wouldn’t get as good of a job

· Court used this to distinguish medical cases from other states where being denied membership in an association/organization prevented that person from practicing in a particular area of medicine

· Life insurance case

· Guy promised to designate his wife as beneficiary of his life insurance policy in consideration for something that she did – he breached, he named someone else

· Legal principle – there is no legal claim against an estate if the estate is bankrupt, no remedy is available – as an alternative the wife can go after the insurance company via an interpleader – let the court determine right/ownership – there is an illusory legal remedy

Rule:

· Pl is entitled in all cases to the most complete, practical, and efficient remedy – (kind of ambiguous – should include some form of equivalence)

· If a legal and an equitable remedy are equally complete, practical and efficient, the legal remedy shall be used

Grayson-Robinson Stores

· Covers judicial resources - Does the court have enough time/manpower to enforce certain equity decrees

· Case Involved construction on a building – builder stopped working – k specified arbitration in case of dispute; how much effort is required to enforce an arbitration reward

· In this country – arbitrators don’t have power of enforcement – here the arbitrators decided for specific enforcement of the building k

· Have to file a lawsuit asking for enforcement of the arbitration decision

· Majority – enforced the specific performance

· Dissent – the court doesn’t have sufficient resources for supervising the performance of the k

· If the dissent view was followed, then nobody would go to arbitration, flooding the courts and increasing the burden on the court – even though the dissent’s rationale was easing the burden on the court

· Tunick doesn’t buy the slavery argument against specific performance

Balancing the equities case

· Consider the benefits/harms coming to the two parties

· Court can also enter itself into the equation – how much do they want to be involved

· Also Consider the public interest in deciding whether to grant an injunction

Land

· Property is unique

· Have to balance the hardships for either side

· Tunick doesn’t believe that it’s impossible to substitute one piece of land for another

UNCLEAN HANDS – equity keeps in mind whether a party’s hands are clean, but that doesn’t mean they will always be disfavored.

· New York Giants v. Los Angeles Chargers

· Unclean Hands against the Giants

· Giants knew about the NCAA rules – keeping a player from signing w/ pro team before their eligibility expires – even though the Giants are not a member of the NCAA and aren’t bound by their rules

· Giants misled the viewing public to believe that the sugar bowl was played by amateur athletes – but do the Giants have an obligation to that regard?

· Giants had unclean hands even though they had no obligation to follow the rules that they broke

· Case shows the court will go to great lengths to show unclean hands

· Republic Molding Corp

· In order to use unclean hands, they had to be acquired during this transaction
· Must have dirtied their hands in acquiring the right now asserted
· Equitable Remedies analysis

· Should the court hear the case – Georgia football

· Are there rights involved – like the right of association?

· Is the legal remedy adequate? Are money damages enough?

· Can the court handle the remedy? Does it have the resources to supervise?

· Balance the equities

· Consider the public interest

· Unclean hands

EQUITABLE ESTOPPEL 

· 6 elements:

· Other party misrepresented or concealed material facts

· Other party knew at the time that the representations were untrue

· Party claiming estoppel did not know that they were untrue when they were made and when they acted upon them

· Other party intended or reasonably expected that the representations were to be acted upon by the party claiming estoppel or the public at large

· Party claiming estoppel reasonably relied upon the representations in good faith and to their detriment

· Party claiming estoppel has been prejudiced by such reliance

LACHES

· Closely related to estoppel, unreasonable delay in pursuing a claim in equity which prejudices the adversary – similar to the statute of limitations, but here the statute has not yet run

· Basically your claim gets denied, because it would be more expensive to remedy the wrong now that you waited so long.

Right to a jury trial

· CL right to a jury trial

· 7th amendment right to a jury trial doesn’t apply to the states, but the state constitutions require it

· In deciding equitable issues that rely on factual issues determined in the jury trial, the judge is bound by the jury’s decisions. Equitable issues that do not depend on such factual issues may be decided by the judge separately.

· If the case was historically one that was heard by a jury, it has a right to a jury trial, otherwise it might not – listen to recording

Contempt

· Civil and criminal contempt, for refusing to follow court order including equitable relief.

· Different rights.

· Criminal – 5th amendment rights.

· Civil – can get out of jail by simply following the order.

Federal rule 65d – injunctions have to be understandable so that they can be enforced

· D will argue for the injunction to be narrowed

· Injunction is drafted by the side that is seeking it

· Both parties want the injunction to be clear – clear as to:

· Against whom it is being issued

· About prohibitions/requirements

TRO – get four factors – p. 369, p. 377

1. Whether the moving party is likely to succeed on the merits

2. Whether the moving party would suffer irreparable injury if Preliminary InjunctionITRO is not granted

3. Whether a PI would cause substantial harm to others

4. Whether a PI would be in the public interest

Notice

· Injunction is only binding on those who have notice of it – they can only be held in contempt if they have notice – notice can be given by personal service or otherwise (can be any way of giving notice)

· Attorney does not have an obligation to inform his client of an injunction – thus the attorney can be informed w/o the client being informed – so the attorney can be given notice w/o the client being given notice, and the case of contempt can be dismissed

· Person having the injunction ordered against them must have some knowledge of the activity being enjoined

RESTITUTION – unjust enrichment

· Conversion

· If you sue for conversion, you don’t get the money that the D got for selling the stolen property, b/c it is usually much lower than what the property was worth, instead you recover for the loss via an implied contract

· Suing for tort of conversion and suing for implied contract have the same remedy – we don’t want the right-doer to be harmed, while the wrong-doer suffers no harm

· Debris clean up case

· Pl was hired by the old owners of the hotel to clean up the debris from the burned down hotel.

· The new owners were paid the insurance money for the clean up, but refused to pay the Pl

· If one person was legitimately requested to do work and does it, and someone else uses their right to get paid for that work, even though they didn’t do it, the second person has to pay the person who did the work – no unjust enrichment

· Person has to be legitimately asked to do the work – can’t just volunteer to do the work, or do the work w/o being asked

· Exceptions – saving someone’s life/property

· Lawyer contesting a will case

· If someone benefits another w/o being asked to render the services, they don’t have to be paid

· Exceptions:

· Healthcare – saving another person’s life – we want to encourage people to save the lives of others

· Property – saving another’s property – we want to encourage this

· Race horse case

· General rule: you don’t get paid for services you volunteered

EXCEPTION – SAVING another’s property

· Person who has saved another’s property from damage or destruction is entitled to restitution for such services if:

· The Pl was in lawful possession of the property (or lawfully took possession of it)

· The repairs/saving was Reasonably necessary before the owner could be contacted

· The Pl had No reason to believe that the owner did not desire such assistance

· The Pl Intended to charge for their services

· Property that was saved was accepted by the owner

· Relate this to the owner’s autonomy – their ability to decide for themselves what they want

EXCEPTION – healthcare

· A person who has performed the non-contractual duty of another by supplying a third person w/ necessaries (to prevent permanent harm) which in violation of such duty the other had failed to supply, although acting w/o the other’s knowledge or consent, is entitled to restitution therefore from the other if:

· He acted unofficiously (officious = unrequested, unofficious ~ requested) and w/ intent to charge

· The things or services supplied were immediately necessary (higher standard) to prevent serious bodily harm or suffering by such person

· Rule: unless you are requested to do something, you are a volunteer

· “Payment of the debt of another under a moral obligation will support equitable subrogation; and the remedy will be applied in all cases where demanded by the dictates of equity, good conscience, and public policy

6 part test for distinguishing when someone is taking over as a lender and when they are just paying off someone else’s loan – p. 505

1. Pl has no one to blame but himself for his own negligence

2. Pl was an intermeddler

3. Pl’s officiousness is not to be encouraged

4. Pl’s good faith was questionable – their intent was to impose harsh terms on the borrower, but in reality Pl can’t impose more harsh terms than the loan agreement would allow

5. Pl had no motive of self interest

6. To give Pl restitution would have substituted Pl in as the creditor w/o the bank’s permission

The above is really more about unclean hands

· By conferring a benefit on another you are entitled to be paid if the other had the opportunity to decline the benefit, or the other performs a duty required by law (such as putting brakes in a car that needs them) even if they refuse the service

Constructive trust - 

Equitable lien - 

· Insurance policies

· Husband made an agreement w/ his wife that he would leave something for her if she does something – he would designate her as a beneficiary of a life insurance policy – this was really part of a property settlement of a divorce

· He then married another woman, he left his securities to his second wife even though he was supposed to leave them to the first wife – the wives then disputed who gets the property

· Court: first in time prevails – she had a vested interest and the second wife could only prevail if she was a bona fide purchaser for value (maybe she agreed to get married only on the condition that she would get that property, but that didn’t happen here)

· Another example

· Husband and wife were divorced, H had a life insurance policy w/ his employer, but when he left that job the policy lapsed, but he was forced to keep the insurance policy so he couldn’t really leave that job, but he did

· He then took out another insurance policy w/ his second wife as beneficiary, when died the first wife sued

· First wife had superior right to insurance proceeds (but the first policy no longer existed)

· Court: second wife was holding the policy in trust for first wife (constructive trust – legal fiction)

· Paying w/ stolen money

· Does crime pay? – No, don’t want to give windfall to the criminal, don’t want to encourage crime

· Guys was paying on a life insurance plan, wife and kids were the beneficiaries

· Guy paid $290,000 in premiums, but $43,000 of the premiums were paid using stolen money (1/7 of the premium was paid w/ stolen money)

· When he died the death benefit was $2 million

· The beneficiaries offered to repay the people stolen from the money that was stolen, plus interest – but then crime pays, b/c they used stolen funds to acquire a benefit

· The court rules that the theft victims get 1/7 of the policy – they get $300k (the portion of the death benefit that their stolen money was used to pay)

Hand


· Gives you a percentage of the fund based on what happened after you put your money in

· It’s a percentage method

· This is the same method that is used by all mutual funds

	Hand Method
	Event
	Account
	D
	A
	B

	%
	Theft from A
	2k
	-
	2k (100%)
	-

	
	Theft from B
	4k
	-
	2k (50%)
	2k (50%)

	
	Vacation
	2k
	-
	1k (50%)
	1k (25%)

	
	D contributes
	4k
	2k (50%)
	1k (25%)
	1k (25%)

	
	Land purchased
	2k
	1k (50%)
	0.5k (25%)
	0.5k (25%)

	
	Gambling loss
	0
	-
	-
	-


The percentage of ownership in the land is determined by the percentages in the account at the time of purchase. Land: total = $20k; D = 50% = $10k; A = 25% = 5k; B = 25% = 5k

· Next we consider equity arguments, taking into account the 16k owed to creditors

· Creditors will argue that this isn’t fair – A and B get 2.5 times their money back; if C gets all their money back, A and B still get exactly what they put in back.

· D’s argument – wants all the debt paid to creditors from the land sale – D sides w/ the creditors – argues that D took risks and used skill, that C is innocent and deserves to paid

· A &B argue they are theft victims, they were brought in involuntarily, couldn’t protect themselves – C came in voluntarily, could protect themselves; D is distinguishing a debt w/ ill gotten money

· A argues to get slightly more money than B, b/c A’s money was in there longer – but this is not really worth arguing over

	FIFO

Method
	Event
	Account
	D
	A
	B

	
	Theft from A
	2k
	-
	2k 
	-

	
	Theft from B
	4k
	-
	2k 
	2k 

	
	Vacation
	2k
	-
	-
	2k

	
	D contributes
	4k
	2k
	- 
	2k 

	
	Land purchased
	2k
	2k
	- 
	-

	
	Gambling loss
	0
	-
	-
	-


B gets the land – they went “out” at that point. B = land

This has no application for tracing – this is really developed for business and tax accounting purposes.

A’s money is used to pay for the vacation, b/c they were first in, so they are first out

D’s money is used to buy the land

· Now the same equitable arguments are used – B has the toughest argument to make, and probably won’t win – there is no reason that B should get everything

· Equitable arguments – ASK PROF.

· B’s arguments – rational arguments (there aren’t any)

· There is no rational reason for choosing this method

· The people who chose this method of accounting didn’t understand what it was to be used for

· B’s strongest argument: this is the method that applies in this jurisdiction

	LIFO

Method
	Event
	Account
	D
	A
	B

	
	Theft from A
	2k
	-
	2k 
	-

	
	Theft from B
	4k
	-
	2k 
	2k 

	
	Vacation
	2k
	-
	2k
	-

	
	D contributes
	4k
	2k
	2k
	- 

	
	Land purchased
	2k
	-
	2k
	-

	
	Gambling loss
	0
	-
	-
	-


B’s funds are used to pay for the vacation.

D’s funds are used to purchase the land, so D gets the land.

This is the method that Learned Hand was required to use (in the Schmidt case p. 561), but he rejected it, b/c he didn’t believe the rule made sense.

· Equitable arguments

· P1 

· P2 – C dealt voluntarily, could have taken steps to protect themselves, shouldn’t use profits to extinguish the debts of a thief, argue that P1 and P2 should share equally

· C – there is enough money to go around for everyone to get paid – we didn’t know we were dealing w/ a thief – everyone is innocent

MODIFICATIONS to the 3 methods

Hallett’s Estate – p. 559

· All of the withdrawals are from the wrongdoer’s own funds until they are exhausted

· Two conditions required for this method, has to be yes to both:

· Is money coming out of the account? 

· Does the D have money in the account?

· If yes to both, then the money coming out of the account is the D’s – otherwise, if the answer to either question is no, then use the method that you already using

· Hallett doesn’t tell you how money goes in, it just tells you how money comes out

Ch 4 Pr 8

	Hand/Hallett Method
	Event
	Account
	D
	P1
	P2

	
	D’s funds
	2k
	2k (100%)
	- 
	-

	
	Theft from P1
	4k
	2k (50%)
	2k (50%)
	-

	
	Painting purchased
	2k
	-
	2k (100%)
	-

	
	Theft from P2
	4k
	-
	2k (50%) 
	2k (50%)

	
	Lost money at horse races
	2k
	-
	1k (50%)
	1k (50%)

	
	Stock Purchase
	0
	-
	-
	-


Painting goes to D -> 18k

Stock goes to P1 and p2 -> 6k to each

Oatway

· Pl has the option of using the rule of Hallett or tracing (Tunick believes that the tracing method of the jurisdiction is an option – the purpose here is to benefit the right-doer, so they should be able to choose the tracing method that benefits them the most) – for example see below, using FIFO/Oatway – still results in the D/wrongdoer from prospering – name of the rule: right-doer prospers or right-doer’s choice

· This helps pl’s recover – basically the right-doer gets to choose, and not just the method of the jurisdiction

· P should be able to choose whatever method they want – more than just FIFO, LIFO, or Hand

· Purpose of Oatway is to have the right-doer prosper – this is the only method that isn’t totally mechanical

Ch 4 Pr 8

	FIFO/Oatway Method
	Event
	Account
	D
	P1
	P2

	
	D’s funds
	2k
	2k
	- 
	-

	
	Theft from P1
	4k
	2k 
	2k 
	-

	
	Painting purchased
	2k
	2k
	-
	-

	
	Theft from P2
	4k
	2k 
	
	2k

	
	Lost money at horse races
	2k
	-
	-
	2k

	
	Stock purchase
	0
	-
	-
	-


P1 gets the painting

P2 gets the stock

Equitable arguments: same

Restoration (p. 561) – if the right-doer has lost money, then the D’s money can be used to restore the right-doer

Restoration – is not a tracing method, it is a modification, it addresses what happens to money coming into the account 

Ch 4 Pr 8

	LIFO w/ Restoration Method
	Event
	Account
	D
	P1
	P2

	
	D’s funds
	2k
	2k 
	- 
	-

	
	Theft from P1
	4k
	2k 
	2k 
	-

	
	Painting purchased
	2k
	2k
	-
	-

	
	Theft from P2
	4k
	2k
	-
	2k

	
	Lost money at horse races
	2k
	2k goes to P2
	
	-

	
	Restoration
	2k
	-
	-
	2k

	
	Stock Purchase
	0
	-
	-
	-


P1 gets the painting

P2 gets the stock

C will argue against the restoration

Calculating lost wages

· Pl wants to maximize recovery

· D wants to minimize the recovery

· You can use race to show that Pl would have earned less money if you have statistics to back it up – also look to education/degrees earned

· You are getting paid now for your future losses – so you don’t get the whole amount – you get the amount that with interest over the time period to transpire would add up to the amount lost

· Pl argues that they would invest their money at a low/safe rate of interest – b/c then it takes more money to get to the amount of money after the investment period

· D will argue that Pl would invest at a higher rate of interest, so they have to pay less now

· In the example it would take more money to get to the $16k at the end of the year – at a rate of 4% interest it would take $15,385 to get to $16k in a year

· Pl will try to maximize number of years pl is expected to work; D will try to minimize

Pain and suffering

· “Pain and suffering” covers not only the discomfort of pain itself but generally also loss of quality of life that results from the injury – for ex not being able to play golf

· Courts would not enforce black market prices – courts wouldn’t enforce the value of a kidney on the black market, b/c they wouldn’t want to encourage the stealing of kidneys

Capelouto v. Kaiser Foundation Hospitals – p. 624

· Baby was injured at Kaiser hospital

· But no double recovery – can’t get punitive damages and pain and suffering

· No pain and suffering for coma patients b/c they don’t know that they are be compensated for what they are missing out on – person has to be appreciate what they are receiving in replacement of what they are missing. – Damages have to meet the purpose that is to be served.
How do you know how much to ask for in pain and suffering?

· There is no magic formula

· Once a jury has made an award for an injury, it gets reported – both sides know what juries have been granting as an award in that area/region

P. 633 – no measure for determining pain and suffering

· Attorneys keep track of jury verdicts and use them when they go into settlements, etc.

· Come up with a number based on what other juries have been awarding

· Choice of forum is very important – forum shopping is a good thing. You should try to get the best forum possible for your client

· Forum shopping is a good thing, you should try to get the best forum possible for your client

PHYSICAL DAMAGE TO PROPERTY

Barge Bertie – barge was damaged in an accident

· Majority – D has to pay the cost of repair, but not more than it was worth before the damage plus interest

· BUT Cost to repair not to exceed the value of the property before the injury

· Dissent view – no harm no foul
· Ex:

· $2,500 car gets damaged and is now only worth $1,000, costs $4,000 to repair, D has to pay cost to repair or the value of the car before the accident – whichever is less

· D argues that if they pay $2,500, then pl ends up w/ $3,500, so pl is getting a windfall – but the windfall was created by D’s wrong doing

· BUT if pl really wants to fix up the car, then they still lose, if they don’t care and are just going to sell the car, then D loses b/c pl is getting a windfall

· Remedy for physical damage to property can be cost to repair damage, or for loss in value of the property

· Complete loss/permanent injury – it costs more to fix it than it was worth prior to the injury 

General Outdoor

· Measure of damages is cost to restore or the market value of the property prior to the accident minus the market value after the accident

p. 743 Rule

· If injury is permanent, measure of damages is market value before minus value after. If not permanent, measure of damages is cost to restore.
p. 744 Rule

· When property is permanently damaged, measure of damages is market value before injury, if not permanent, damages are cost of restoration
Freeport Sulphur
· D only has to pay for what they damaged, pl has to pay for any extra – if a dock w/ 25 years of life left is damaged, but the repairs will make it last for another 35 years, then D only has to pay for the loss of 25 years that they caused (25/35), and Pl has to pay for the 10 year bonus they are getting (10/35)

· D’s argument for including the lifespan already used up (pl pays 26/51 and D pays 25/51) is rejected b/c that argument only favors D sometimes. If the damage occurred earlier in the lifecycle of the property, then D would be arguing differently

· The time line case – look it up somewhere

· Damage is forward looking, not backward looking

· If an item has a predetermined lifespan, some of which has already been used up, and it gets damaged. If the repairs would extend the original lifespan, how do you apportion the payments for the repairs when they restore the item to better than its original condition? Court says that damages are forward looking, not backward looking, don’t factor in the depreciation that has already occurred.

· Example – dock built to last 41 years gets damaged after 16 years (so there were 25 years remaining). The repairs will make the dock last an additional 35 years (10 more than originally). D pays 25/35 and Pl pays 10/35 for the repairs. NOT 16/41, 25/41 or 26/51, 25/51 – the original depreciation doesn’t get factored into the allocation of cost.

Bond
· Ex of things with sentimental value:

· Wedding veil, one of the emerald rings, the shoes and point lace collar that belonged to her grandmother, the pistol that belonged to her grandfather, the watch that belonged to her great grand mother and slumber spreads made by great, great grandmothers.

· Not coin collection and land patent

· Sentimental value – the correct measure of damages for things of sentimental value is the REASONABLE special value of such articles to their owner taking into consideration the feelings of the owner
· But we don’t want to indulge in feeling to an unwarranted extent

· Don’t go by market value, go by reasonable value

Fraud

· Gannett

· One company made false financial statements to another company which acquired it

· Options on discovering the fraud

· Affirm the k and sue for damages

· Disaffirm the k and sue to rescind the k – every party gets back what they originally had

· Equitable remedy of rescission is only available if legal remedy of money damages is not adequate

· Argument for equitable remedy: if Pl gets money damages (reduced price of newspaper) they are still stuck running a business that they don’t want to be running b/c it’s not the biz that they thought it was – Pl would be suffering by running a biz that it really doesn’t want

· Once you affirm the k, you can’t then disaffirm it – have to choose one or the other

· Have to give notice that you are disaffirming – must give notice promptly, b/c it’s not fair to others dealing w/ the business to not know who they are going to be working with – but what does prompt mean?

· P. 829

· “Exercise of acts of ownership over the subject matter of the k will validate the transaction and terminate the power of avoidance ...

· Mere depreciation in market value will not prevent rescission...

· You can’t run the business for too long after discovering the fraud – example learning of the fraud one week after purchase and operating the biz for two months is too long. 

· If the party are in good faith negotiations to settle the dispute in some way – stops the need to give notice of rescission - HAS to be in good faith, not allowed to speculate

· There are some situations where notice of rescission is not necessary – requires that nobody would be hurt by the lack of notice (look to the outside contractors)

· Inconsistent statement by the pl may be inconsistent w/ rescission – the misrepresentations must be material (they have to be deal breakers) your credibility is destroyed if you at one time say it’s not material and say at another that it is material

· Here the purchaser made a lot of changes to the paper before they gave notice of rescission – these showed an intention to treat the paper as its own, thus they lost the right to rescind

· Right to rescind is lost in just making minimal changes necessary to keep the business running – you don’t just have to let the biz go under

· “if the wrongful acts of the defrauding party are what make restoration of the status quo impossible, rescission is not foreclosed” – ex someone sells you a fireproof chair, telling you that it’s fireproof, and you light in on fire to show it off and it burns up, then you can still rescind the k, even though there is no chair to return – see p. 838 7-4 §65(d) – has become worthless or impossible of restoration by act of the other b/c of lack of qualities represented by him

· To get rescission

· Legal remedy has to be inadequate 

· If Pl elects to affirm the k, they lose their right to rescind

· Unreasonable

· Exercise of acts control/ownership can be grounds to deny rescission

· Mere depreciation of the value of the biz is not enough to deny rescission

· Good faith negotiations can stop the clock for the notice of rescission

· No one factor determines whether parties can rescind

· There may be situations where it’s reasonable not to give prompt notice of rescission – for example – no notice needed to rescind purchase of land on the moon, b/c little is effected by it

· Inconsistent positions may undermine Pl’s credibility – but look to see if information has changed

Calculations for damages when rescission is not allowed

· Assume the value of the biz is $800,000

· And If had been as represented it would have been $1,100,000

· And Pl paid $700,000

· Some jurisdictions base the amount of damages on the level of the misrepresentation – the worse the mind of the speaker the higher the damages would be

· Some jdx focus on the mind of the speaker, others focus on the mind of the listener

· Level of misrepresentation

· Intentional - highest

· Reckless

· Negligent

· Innocent - lowest

· Here, highest award would be the difference of what was represented and what its value is = $300k, Pl argues that D owes them $300k

· D’s argument – Pl got a business worth $800k by paying $700k, if anything the Pl still owes the D money, they argue that at least they don’t owe anything – court will still give some money to the Pl

Selman P. 870

· Court was interested in how much the land would have been worth if it was as represented

· The land was represented as having 4000 cords of merchantable firewood, but only had 200 cords – there were other deficiencies

· If the land had been as represented it would have been worth $4,000 (D didn’t say the land was worth $4,000, but they made representations about the land that would lead a court to conclude that the land was worth $4,000) – the price paid was $2,000, the land was actually worth $2,100

· $4,000 - $2,100 = $1,900

· Dissent: they are getting back 1,900, so essentially they are only paying $100 to get something worth $2,100 – but the Pl was supposed to get something worth $2,000 more than they paid; D argues that Pl didn’t actually lose anything, so no harm no foul

Different recoveries – you could argue for any of the following three for a tort or k action

· Cost minus worth = 

· As represented minus worth = - this one generally doesn’t make any sense

· Repair costs = 

Misrepresentation has to be a deal breaker – it has to be material

Clements auto

· Minnesota looks at the mind of the listener, not the mind of the speaker – so you don’t need scienter (intent to deceive), or even recklessness for it to be actionable fraud – the mind of the speaker is irrelevant

· In Minnesota you can’t have a general integration clause and protect against fraudulent statements

· The only way a k provision can negative a claim of fraud, is if the provision explicitly states a fact completely antithetical to the misrepresentation

· General rule – a party defrauded can’t, after discovery of the fraud, increase his damages by continuing to expend money on the property retained and recover such expenditures

Integration clause – tells people what constitutes the k, and it is to negate fraud (you won’t sue us for statements that may have been made “outside” of the k)

P. 894 – other factors in fraud

· Restatement - Graduated liability depending on the state of mind of the speaker

· Higher award for intentional misrepresentation

· Lower award for innocent misrepresentation

· Ex 

· As represented = $1.1 million

· Worth = $800k

· Paid = $900k

· Represented – worth = $300k

· Paid – worth = $100k

· If misrepresentation was intentional Pl gets $300k

· If misrepresentation was innocent Pl gets $100k

· Not many courts have accepted this rule

McCleary test – bottom p. 899

1. Have to consider the stability of transactions – we want to preserve the stability of transactions

In order to rescind a k, the innocent party must have justifiably relied

Justifiable reliance – treated under the rubric of materiality

· Material if it would be likely to induce a reasonable person to manifest his assent, or I the maker knows that it would be likely to induce the recipient to do so

· Some jdx – the more deceitful the mind of the speaker the less justifiable reliance has to be proved – if the deceit was intentional, the justifiable part basically drops out

Rescission is less likely the longer the party waits to give notice of the rescission

Rescission is less likely the longer the party waits to give notice of the rescission

Acts of ownership after discovery of the fraud – tend to make party unable to rescind, but you could still sue for breach of k, have to return it to the status quo

You don’t have to ignore the item you don’t want to rescind

If you are in settlement negotiations, you don’t have to give notice to rescind, but has to be in good faith, can’t use that time to speculate

No one factor is determinative of whether rescission will be allowed

Don’t make inconsistent statements about the purchase – goes to credibility

Selman

· Use a graduated scale – intentional -> innocent, to pro-rate the recovery – restatement position

MISTAKE

· Party wants to get their money back after mistakenly making a payment

· This was applied where an insurance company paid a theft claim early, before discovering it was an inside job – now that they know it was an inside job, they want their money back

· Theories

· Assumption of the risk theory – favors insured
· The party pays knowing that they may be wrong, they take a risk by paying. Insurance companies pay early to avoid investigation expenses – so they shouldn’t get their money back

· Equity in good conscience – favors insurance company
· The insurance company is entitled to get the money back, the money is better off in the insurance company to cover other valid claims – don’t want to raise the premiums of others unnecessarily

· If insurance companies can’t get their money back if they’ve made a mistake, then insurance companies will delay as long as possible to make payments – then the insured will have to wait longer to get paid for valid claims – we want to encourage insurance companies to pay quickly

· Reliance theory – this trumps the above two, look for reliance first

· If the party receiving the money has relied on it, and it would be a hardship to give the money back, then the insurance company doesn’t get their money back. Also look to see if the reliance can be undone easily
· If there has been no reliance on the money, then this theory doesn’t apply and you can choose one of the above theories
· Mistake of fact or mistake of law
· If it’s a mistake of law, insurance companies can’t get their money back – everyone is presumed to know the law
· If it’s a mistake of fact, insurance companies can get their money back
UNILATERAL MISTAKE

· The more reckless/negligent that a party making a mistake was, the more likely it is to be undone – b/c the other party should have recognized that it was a mistake

· The more reliance there has been by the other party, the less likely it is to be undone

· Ex: company made a mistake in their bid, it was way below that next five lowest bids

· Four part test

· Mistake must be of such grave consequence that to enforce the k as made or offered would be unconscionable

· The mistake must relate to a material feature of the k (a deal breaker – price is almost always considered a deal breaker)

· The mistake must not have come about because of the violation of a positive legal duty or from culpable negligence (the worse your mind was, the less likely we’ll find in your favor)

· The other party must be put in status to the extent that he suffers no serious threat of prejudice except the loss of his bargain

MISTAKE IN INTEGRATION

· Court might reform a k if:

· Both parties made a mistake

· There was a mistake on one side, and fraud on the other

· The attorney making changes when reducing the k to a writing could be fraud, making changes or putting in something new in reducing it to a writing could be fraud

Vendee’s remedies

· Seller backs out of deal for sale of land

· G/R – buyer would be able to buy the land b/c land is unique (Tunick disagrees)

· But if the vendee only wanted the land so they could later sell it at a profit, specific performance is not warranted – look to why the buyer really wanted the land

Vendor’s remedies

· Ordinarily vendors of land are allowed to recover from the breaching vendee the difference between the k price of the land and the market value on the date of the breach – basically the seller just sells again and the breaching D pays the difference in price

· Vendor may also recover foreseeable consequential damages, such as additional commissions and other costs of resale and costs of maintaining the property after the breach

Owner’s (buyer’s) remedies

· If a contractor abandons a project before completion or if the work is defective in any respect, the owner may hire a substitute contractor and receive damages that normally will be measured by the excess of the cost to complete over the unpaid contract price

Contractor case

· Contractor left behind a huge pile of dirt that cost $25k to remove, but removal only improved the value of the land by $300

· Old rule – can’t recover b/c the owner will just sell the land for $300 less and pocket the $25k

· New rule – D has to pay for the removal unless it’s grossly disproportional to the diminution in value, then they only have to pay the diminution in value

· This is irrational b/c it encourages the wrongdoer to pile up more dirt and make it so expensive to remove that they only have to pay the diminution in value

Employment

Twentieth Century Fox Film

· Actress was offered a part in movie, but it was later canceled, and they offered her a part in another movie

· Majority – substantial similarity test

· They weren’t substantially similar – the movies were about different subjects, one shot in Australia, one shot in LA

· Mitigation – the money she actually makes from another job is subtracted from what they have to pay, if there is another job that is substantially similar to the one she lost, then the amount she WOULD have earned from that job is subtracted whether she takes it or not

· Dissent – subjective/objective test

· Can’t base similarity solely on what the movie was about, more analysis is needed – there should be a two part test, subjective and objective

· Objective – have experts testify as to whether the movies are substantially similar

· Subjective – did the actress consider the two movies to be substantially similar

Breach of K

· Consequential damages

· General damages

Tort – fraudulent inducement to enter into the k

· Foreseeability

· Jdx have various standards for the mindset of the parties

· Negligence, recklessness, gross negligence

· Some jdx – mindset of the speaker can be totally innocent, others the speaker has to intend fraud – do you examine the mindset of the speaker or the listener

· Some jdx – the level of damages are determined by the mindset of the speaker

· Punitive damages – purpose is to deter and punish D – can’t try to deter conduct in another state, but you can use the amounts other states allow to determine how much should be recovered

· Attorney’s fess – usually no

· Interest or inflation
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