Remedies Outline – Fall 2008
I. What we will cover in this course

A. General Principles of Law and Equity

B. Equitable Remedies:

1. Injunctions/TRO (restraining orders)

2. Specific Performance

C. Equitable Defenses:

1. Courts of Equity – no right to jury

2. If equitable Remedies, then can have equitable defenses

D. Contempt (jail or fined (for order by court to be followed)

E. Contract damages

F. Tort damages

G. Punitive Damages (punish & deter) (Constitutional & statutory limitations)

H. Restitution

Where there is a remedy, there is a right.

II. Ch.1 – Basic Remedial Tools

A. Types of Remedies 2-12/ Four Categories of Remedies
III. Ch. 2. Scope of Legal and Equitable Remedies
A. LIMITATIONS ON REMEDIES
B. P. 14 Orloff v. L.A. Turf Club (CA 1947)

C. Rule for Class: List of remedies created by statute is only exemplary & judge can add if necessary to carry out the purpose of the statute.
D. P. 19. Cowin Equipment Co. v. Gen. Motors Corp. (1984)

1. Rule: Unconscionability is not a COA.  It is only a defense to someone else’s COA – to enforce the K.

E. P. 22. Treister v. American Academy of Orthopedic Surgeons. IL (1979)

1. Gen. Rule: Necessity of judicial restraint from interfering with private voluntary association Vs. concern for unconscionability of private association depriving individual 

2. Rule 2: Courts can review the applic. Proc. Of a private org. when membership is an economic necessity.  E.g. resulting in denying access to local hospital facility.

F. P. 27 Pulliam v. Allen 1984

1. USSC: Judge’s Immunity does not bar this relief – Prospective Relief.
G. Summary of Last Class: Limitations on Remedies 

1. Statutes are liberally construed. We will follow CA: where there is a remedy statute – it will be liberally construed.

2. Unconscionability is not a COA – it is only a defense to a COA.

3. Private Org. P&P: Generally can’t review Policies and procedure of private orgs.

a) Exception: where membership is an economic necessity.

b) Remedy: Due Process – a lot of court involvement.

4. Judicial Immunity: applies to lawsuits for damages but does not apply for injunctions – although disfavored and are rare.
H. CONSEQUENCES OF REMEDY CHARACTERIZATIONS P. 31

I. P. 32 Hanna v. WCI Communities, Inc. (FL 2004) – “all relief nec. to make whole” – diminished future earnings capacity.
J. P. 36.  Brunez v. Houdaille Industries, Inc. (OH 1983). Relief was “Equitable” = no jury
K. P. 38.  Pollard v. E.I. du Pont de Nemours & Co. (US 2001)

a) Held: Front pay in lieu of reinstatement fits within statutory terms of 706(g), and there’s no limit, no cap.  
IV. Part II.  p. 43 Injunctions and Specific Performance
Ch 3. Preventive Injunctions-1st
Ch 4. Specific Performance
Ch. 5. Equitable Defenses
Ch. 6. Interlocutory Injunctions.-2nd
Ch. 7. Contempt
Ch. 8. Modern Injunction Forms and Functions
Ch. 9 Special Issues in Equity.
V. Ch. 3. Preventive Injunctions

A. A. INADEQUACY OF REMEDY OF LAW.
1. Equitable Considerations:

a) Inadequacy of Remedy at Law

b) Irreperable Harm

c) Relative Hardships

d) Practicality

e) Public Interest

2. Adequacy:

a) Uniqueness

b) Speculative damages

c) Multiple action for damages

d) Special Circumstances

e) Intang. Biz int.

f) Nuisance

g) Civil Rights.

B. Thurston Enterprises Inc. v. Baldi (NH 1986) p. 45 Restorative Injunction vacated since could give legal damages to fix drive in.
1. Rule: Equitable Jdx lies only when there is no plain and complete remedy at law

C. P. 47 Wheelock v. Noonan (NY 1888) Legal Inadeq - large rocks as CONTINUING TRESPASS  vs. removable items.
1. Was a continuing trespass – entitled P to equitable relief.

2. Rule: Ord. courts of equity WILL NOT wield their power merely to redress a trespass,

a) Exception: yet hey will interfere under PECULIAR CIRCUMSTANCES

b) And often done so when CONTINUING TRESPASS

c) And a MULTIPLICITY OF SUITS AT LAW (for more rent).

D. B. IRREPERABLE HARM

E. P. 53. Muehlman v. Keilman (IN 1971): Truck NOISE as NUISANCE as IRREPERABLE HARM – GREAT HARM to health.  D not losing livelihood.
1. IN & CA Require both:

a) NO ADEQUATE LEGAL REMEDY – gets you to court of equity.

b) SHOW IRREPERABLE HARM – argue once you are in equity.

c) BALANCE THE EQUITY
(1) Benefit to P

(2) Burden to D.
F. SUMMARY OF LAST CLASS

1. NO ADEQUATE REMEDY AT LAW

a) MULTIPLICITY OF LAWSUITS

b) USE AND ENJOYMENT OF LAND

c) RECURRENT INVASION OF INTERESTS

2. IRREPERABLE HARM = “GREAT HARM”

3. BALANCING OF EQUITIES

G. C. BALANCING INTERESTS AND PRACTICALITY CONSIDERATIONS.
1. injunctions are discretionary not a matter of right.

2. weigh P & D hardships

3. practicality of enforcing.

H. P. 57. Triplett v. Beuckmann (IL 1976) re-BALANCING P’s skiing/property int. with D’s cost and practicality of bridge.
I. Galella v. Onassis (SDNY 1972) BALANCING freedom of speech with privacy of J.O.
J. D. PUBLIC INTEREST AND TRIBUNAL INTEGRITY

K. US v. The Rainbow Farmily (handout): DRUGS/NUDITY no injunction where already a crime + ENV. injunction where enforcement difficult + HEALTH injunction = GOV. PUBLIC INTEREST 
1. HEALTH & ENVIRON. VS. CONSTITUTIONAL RIGHTS
L. p. 77 Boomer v. Atlantic Cement Co. (NY 1970): PRIVATE PUBLIC INTEREST + NUISANCE to land = INJUNCTION unless pay DAMAGES!
1. Held: Injunction conditioned on paying damages [= basically $185K for right to pollute forever!]
2. Environment not really considered in the balance.  Is left to the G.
M. SUMMARY OF LAST CLASS

1. Heartbalm statutes: alienation of affection, breach of promise to marry
2. Test for Equity: PERMANENT INJUNCTIONS
a) Inadequate legal remed: multiplicity, dif. Calc. damages, recurring,
b) Irreperable harm – “great harm”
c) balancing
(1) public interest in balancing or sep.
(a) when G involved – rainbow fam.

(b) when private party involved – Boomer Plant

(i) loss of jobs

VI. Ch. 6. P.202. INTERLOCUTORY INJUNCTIONS
A. A. SUBSTANTIVE REQUIREMENTS.

B. P. 204 Ride the Ducks of Phil. LLC v. Duck Boat Tours, Inc. 3rd 2005: Four-Factor Test: New= Likelihood of Success.
1. TEST: TRO – Four-Factor Test

a) Inadequate Legal Remedy: necessity to preserve status quo

b) Irreparable harm to P. 

c) Balance: 
(1) Public interest 
d) likelihood of success on merits for each = [prof: “substantially likely to prevail on the merits.” Here, exclusive K shows likelihood would win. 

2. TEST: PRELIMINARY INJUNCTION: 

a) Prevent the occurrence of injuries.

C. P. 207 Tom Doherty Assoc. inc. v. Saban Entertainment, Inc. 2d 1995: Four-Factor: 2. IRREPERABLE HARM = imminent loss + difficult quantify at trial = e.g., clear showing not yet marketed + truly unique product
1. RULE: Irreperable harm – not remote or speculative but actual and imminent. 

2. Rule: irreparable harm only where threatened imminent loss that will be very difficult to quantify at trial.  (e.g., viability of business, sales beyond terminated product).  
3. HELD: loss of GW CAN constitute IRREPERABLE HARM 

a) But there must be a CLEAR SHOWING that a product that a P has NOT YET MARKETED is a TRULY UNIQUE OPPORTUNITY. = rarely met.

(1) New products unmarketed not qualify

(2) Nor would successful products with substitutes.

b) UNIQUE: no reasonable substitutes

(1) Established exceptional appeal.

D. Rule: irreparable harm – ACTUAL HARM = not speculative
E. P. 215 Cassim v. Bowen 9th 1987. Four Factor: 3. BALANCE - Reputation < G Int. in over surgery.
F. P. 217 Caribbean Marine Services Co. v. Baldrige 9th Cir. 1988: Alternative Test: strong 1-3 then 4= “strong Showing”
1. TRADITIONAL TEST INVOLVING PUBLIC INTEREST

a) Inadequate legal remedy

b) Irreparable harm

c) Balance

(1) Public interest 

d) Substantial Likelihood will prevail on the merits

2. ALTERNATIVE TEST:

a) Strong Showing of these:

(1) Inadequate legal remedy

(2) Irreparable harm

(3) Balance

(a) Public interest – as a factor in bal. hardships.

b) Then - Only Show Serious Question of Law

G. B. PROCEDURAL REQUIREMENTS

H. In order to get an injunction, you have to post a bond.

I. Preliminary Injunction:

1. cannot be given ex parte

2. is expedited on the calendar

3. both must have reasonable opportunity to present evidence

4. lasts until the full trial on the merits.

5. requires “Notice”: opportunity to argue and respond

a) Opportunity to be heard

b) Evidence in opposition

6. Judge must enter findings of fact and conclusions of law
a) Basis to review A/C

7. Can Appeal from a Preliminary Injunction

J. TRO: 

1. can be entered ex parte
a) client has to swear under penalty of perjury that is true – 

b) not just alleging!! = verified complaint or affidavit.

c) That immed and irrep injury, loss, or damage will result

2. not to exceed 10 days.

a) For GC shown can extend for another 10 days (“a like period”) – only ONE 10 day extension!

3. and extend ten days for GC

a) With consent of opposing party. 

4. is without notice to other party

5. Atty certifies what did to give notice

6. Shall proceed with application for a Prelim Injunction 

a) and if does not do so – court shall dissolve the TRO on 2 days notice to party who obtained the TRO without notice.  

b) The D may appear and move its dissolution and hear and determine motion as expedit. as req. 

7. Can’t appeal from a TRO!

a) Only appeal from a Preliminary Injunction.  

K. P. 225 Sims v. Greene 3d 1947: Defrocked Priest: Failed TRO = needs facts&law on record.
1. Rule: no beyond 20 days without consent FRCP 65: TRO

a) Ceased to be a TRO became Prelim. Injunction

b) Req’g facts and conclusions of law.

VII. Ch. 8. p. 293 MODERN INJUNCTION FORMS AND FUNCTIONS.
A. B. STRUCTURAL INJUNCTIONS. P303
B. O. Fiss, The Civil Rights Injunction

C. Corrects Past wrongs: 

1. Civil Rights Began/Constitutional Rights

2. Series of Injunctions – rare to have a single order.  Compare hippies.  Had series but not a structural injunction; but no Civil rights or regulation of an entire institution.

3. Regulate an entire Institution

a) Ask institution to come up with plan
4. CONTINUING COURT SUPERVISION: Court retains jdx: supervising – court take-over. J prefer not to.  Very intrusive. Ex: prison, school system. 

D. P. 305 Brown v. Board of Education (II) 1955: No balance or concern for J supervision: already decided had to do it (school districts). 
E. Huto v. Finley, 437 US 678 (1978) p. 308: can use Prophylactive Remedy in Structural Injunction (prison)
VIII. Ch. 4. p. 90 SPECIFIC PERFORMANCE

A. A. ENTITLEMENT

B. P. 96 Van Wagner Adv. Copr. V. S&M Enterp. NY 1986: SP if Uncertainty in Valuing
1. RULE: 

a) Specific Performance does not lie in any inherent physical uniqueness of the property but instead in the UNCERTAINTY OF VALUING IT.

(1) The volume, refinement, and reliability of the available information about substitutes. 

2. But UNIQUENESS is still a significant part of the analysis.  

C. P. 100 Niagara Mohawk Power Copr. V. Graver Tank & Manuf. Co. NY 1979: Legal Remedy (Replevin) inadequate where multiple suits req’d across states.
1. RULE:

a) Valid K

b) Substantial Performance by P – paid

(1) And willing and able to complete K.

c) D able to perform – give materials to P, from subcontractors

d) NO adequate legal remedy – because of difficulty in computing, not much in case on calc..

(1) KEY TO THIS CASE: 
is that don’t just consider money damages but rather ALL POSSIBLE LEGAL REMEDIES. E.g. replevin.

(2) Here, unavail across jdx, and requires multiplicity of suits.

D. P. 105 Henderson v. Fisher CA 1965: Where P provided services and D Dead.
1. RULE:

a) Valid K

b) Substantial Performance by P – “cared for life”
(1) And willing and able to complete K. - did
c) D able to perform – Here = Quasi S.P. – Constructive Trust
d) NO adequate legal remedy – Here = Land

e) Adequate Consideration

(1) At time of K

(2) Fairness of consideration

f) Mutuality of Remedies

(1) At time of enforcement= trial date
(2) after the want of mutuality is removed by the performance by one party of his obligation = If services already performed

g) Sufficiently Definite

(1) whether the court knows what to enforce.

E. B. FASHIONIN RELIEF. P. 110

F. Dover Shopping Center, Inc. v. Cushman’s Sons, Inc. NJ 1960: Court will not S.P. on ops of biz – here only order stay open = o.k.

1. Rule: 

a) Court will not give dir. w/ respect to method of op. biz or quality of products. 

2. Held: Feasible to court because P waived judicial superint. And willing to rely on D’s self int. in good reputation in doing business in good manner.**

G. C. CONTACTS FOR THE SALE OF GOODS p. 127.

H. P. 127 Sedmak v. Charlie’s Chevrolet, Inc. MO 1981: limited edition car was a “other proper circumstance” for S.P. under UCC
1. Rule: UCC: more LIBERAL – S.P. where “Unique or other proper circumstances”.  400.2-716(1).

IX. Ch. 5. EQUITABLE DEFENSES

A. Law of conscience: Will not give equity where claim is ‘tainted’.

1. Unclean Hands

2. Unconscionable

3. Estoppel – prior inconsistent conduct

4. Laches – undue delay

B. A. LACHES AND ESTOPPEL

C. P. 145 Stone v. Williams 2d 1989: Daughter had unexcusable DELAY + PREJUDICED Ds = LACHES
1. FRCP §8©- laches.

a) Delay

(1) Procrastination 

(2) Unexcusable

(3) = not enough to bar, also need prejudice.

b) Prejudice:

(1) [Defense Prejudice]Inability to defend 
(a) Dead witnesses

(b) Stale evidence

(c) Lost memories

(2) [Economic Prejudice] Inequitable in light of D’s change in position

(a) Entered into transaction – spen tlarge sums $ in exploitation 

(b) Lulling into false sense of security

2. Underlying Value: societal interest in a correct decision can be outweighed by the disruption its tardy filing would cause. 

D. P. 155 Danjaq LLC v. Sony Corp. 9th 2001: Bond case
1. DELAY:

a) Period from when P KNEW or SHOULD HAVE KNOWN of allegedly infringing conduct

b) until INITIATION OF THIS LAWSUIT where laches is argued by THIS D.

2. PREJUDICE

a) [defense prejudice] Evidentiary – evid lost, witness died, memory lost

b) [economic prejudice] Expectations-based: D took actions or suffered consequences that would not have if P acted. 
3. Presumptions

a) if SOL has not passed, then delay is presumed to be reasonable.

b) if after SOL ran, then presumed delay is unreasonable. Shifts BOP to P to prove to the contrary.

E. P. 163 Geddes v. Mill Creek Country Club IL 2001: P Estopped – Agreed to Fairway and Landscaping + S/H/K Golf balls
1. To establish ESTOPPEL:

a) Concealed material facts

b) Knew untrue

c) D didn’t know untrue

d) P expected D to act

e) D reasonably relied to his detriment

f) D would be prejudiced.

2. Need not be fraudulent

a) It is sufficient if fraudulent or unjust effect results

b) Estoppel may arise from SILENCE as well as WORDS or DUTY TO SPEAK but keeps silent.

F. B. UNCLEAN HANDS AND UNCONSCIONABILITY P. 170

G. P. 172 Senter v. Furman GA 1980: R/E not returned to Dr. where to defraud creditors
1. Rule:

a) Conduct has to be related to the underlying action

(1) Purpose of transferring R/E at issue in this case
b) “serious misconduct” by P

(1) Fraud to creditors

H. P. 176 North Pacific Lumber Co. v. Oliver OR 1979: Employer Fraudulent practices – Unclean Hands in Employment K
1. Employment K Upheld if 

a) Reas nec to protect legit interes [on employer]

b) Do not impose unreas hardship [on ee]

c) Not inj to public int.

2. Held: conduct suffic affected the relations b/n the parties to justify unclean hands.

a) K of employment = fraudulent employment practices

I. P. 183 Campbell Soup Co. v. Wentz 3d 1948: P asking S.P. of Carrots but Eq. Defense of Unconscionability (of bargaining power) by D
1. Court not suggesting K is illegal nor excuse for D, but party who has offered and succeeded in getting an agreement as tough as this one is, should not come to equity for enforcement of terms.

a) Equity does not enforce UNCONSCIONABLE bargains is too well established to require elaborate citation.

b) Note: Doesn’t look at whether Legal remedy is adequate!

J. P. 186 Jones v. Star Credit Corp. NY 1969: Unconscionability in Equity, in UCC, in all Ks (welfare P buys fridge)
1. Issue: UCC § 2-302

a) K or clause of K

b) Unconscionable

c) At the time made

(1) Refuse enforce

(2) Enforce part

(3) Limit its application to avoid unconscionable result.

2. UCC § 2-302: as a matter of law, not for jury but for judge.

3. Equitable defense: is being used in a legal case but only because is UCC

a) Unconscionability generally in Equity

b) Unconscionability under UCC See note 5.

c) Defense to al breach of K now not just UCC sale of goods.

4. UNCONSCIONABLE:

a) Does it “shock the conscience” of the court?

(1) CIRCUMSTANCES: bargaining power – welfare recipient, illiterate

(2) PROCEDURAL: “Unfair Surprise” – small print, salesmen in home, high pressure tactics, other charges, insurance, etc.

(3) SUBSTANCE: “Substantive Unconscionability”: oppressive terms. 

K. C. ELECTION OF REMEDIES P. 189

L. P. 191 Head & Seemann, Inc. v. Gregg WI 1981: P can get Equitable and Consequential Damages if not inconsistent to make whole.
1. Rule: Element for party to be bound by election

a) 2 or more remedies must have existed at time of election

b) Remedies are repugnant and inconsistent with each other.

c) Party to be bound must have affirmatively chosen or elected between the available remedies.

2. CA: still has election of remedies doctrine – so follow with modification in next class. 

M. P. 197 Altom v. Hawes IL 1978: W’s Election requires 2 inconsistent + H’s substantial change in reliance= estopped.   
1. Test: CA FOLLOWS ELECTION OF REMEDIES. 
a) P requested 2 inconsistent remedies [A & B]

b) Definite manifestation of election [P elected A]

c) D’s substantial change in position in reliance on election = estopped

(1) But pure lawsuit filed is not enough for estoppel.

X. Ch. 7. CONTEMPT P. 247

A. A. CRIMINAL CONTEMPT

B. P. 248 Walker v. City of Birmingham US 1967: Civil Rights
1. Analysis: at TC level D’s gave no motion to dissolve injunction, no effort to comply.

2. Test: Have to obey even if error (old case)
a) TC had Jdx to issue Temporary Injunction = yes
b) Not invalid or frivolous order.
c) D’s Knowingly violated = yes

C. P. 254 In re Stewart 5th 1978: Criminal Contempt requires D.P. or Exception, Contempt Requires a Court Order.
1. Issue: Was it civil or criminal purpose? Held Criminal. 
(1) CIVIL: Remedial – to enforce, compensate – WITH AN UNDERLYING LAWSUIT.

(2) CRIMINAL:  PUNITIVE, vindicates the COURT.

2. Since Criminal, did he get Due Process? No.
a) Advised of charges

b) Reasonable opportunity to defend or explain

c) Counsel

d) Opportunity to testify

e) Call witnesses

f) Guilt proven beyond reasonable doubt!

3. Narrow exception to these Due Process requirements:

a) Misconduct in open court.

b) Immediate punishment is essential to prevent demoralization of court’s authority.

4. Contempt Requirements: Power to punish by fine or imprisonment.

a) Presence or near as to obstruct justice – geographic within immediate vicinity.

b) Misbehavior of officers in official trans.

c) Disobedience or resistance to its lawful writ, process, order, rule, decree, or command.

(1) Identifiable court order

(2) Court order sufficiently specific that D had opportunity to know disobeyed.

5. Here: There was no writ. etc.

D. P. 260 Ex parte Daniels TX 1987: P hit bailiff with purse
1. Rule: DIRECT CONTEMPT

a) Presence of the Court

b) J’s Direct Knowledge

c) No notice or hearing or counsel required [ no D.P. req’d]

(1) Purpose: necessary to preserve order in courtroom.

2. Rule2; CONSTRUCTIVE/ INDIRECT CONTEMPT

a) Outside of Presence of the Court

b) Req’s testimony or evidence

c) Req’s D.P.: notice and hearing, req’s opp. To get counsel *

3. “Presence of Court” – whenever any constituent parts are engaged in pursuing the work of the court.  Expansive!

a) The courtroom [ +here officers of the court hit with purse]

b) The jury

c) The jury room

4. Here: was sufficiently “Before the Court” to justify Direct Contempt of the court.
5. Note: USSC has held that geographical proximity is necessary.

E. P. 264 Matter of Contempt of Greenberg 9th 1988: Slam fist on desk.
1. RULE: FRCrim. Proc. § 42(a). CLASS RULE follow fed.

a) J CERTIFIES saw and heard the conduct

(1) D argues was not ‘certified’

b) ACTUAL PRESENCE OF COURT: 
[not the broad interpretation but literal]

c) RECITE FACTS in order of contempt

d) Order SIGNED BY J

e) Order ENTERED OF RECORD

f) = if do all these, then J can punish summarily. SUMMARY CONTEMPT CONVICTION.

(1) MUST STRICTLY ADHERE.

1. D 2: Was not ‘open, serious, threat to orderly procedure’

a) Rule 42: is for exceptional circumstances = threatening J, disrupting hearing, or obstructing proceedings.

2. Court: being overzealous is not enough.
F. P. 270 U.S. v. United Mine Workers of America US 1947: CRIMINAL contempt will stand even if ORDER reversed.  
1. Compare: although required to follow CRIMINAL ORDER even if later invalid, CIVIL ORDER will not stand if later set aside on appeal!!

2. Criminal needs to be obeyed until:

a) Expired

b) Set aside by appropriate proceedings, appellate or otherwise.

G. B. CIVIL CONTEMPT AND COERCIVE CIVIL CONTEMPT

H. Two kinds of CIVIL CONTEMPT:

1. COMPENSATORY: Damages

a) Specif. caused by D’s disobedience of court order

b) ACTUAL LOSSES

c) Proven by P with REASONABLE CERTAINTY.

d) May include ATTORNEY FEES by P to enforce the order.

2. COERCIVE: close to criminal – imposes fine or jail.

a) The difference to criminal is in the purpose.

b) CRIMINAL: punishes D for past disobedience.

(1) Fixed amount

(a) Past

(b) Must pay regardless

c) COERCIVE: seeks to compel present and future compliance with court order. 

(1) Indeteminate Amount:

(a) Future

(b) If appeal and win = don’t pay.

I. P. 273 Time-Share Systems Inc. v. Schmidt MN 1986: In contempt for erasing files + show PROOF of damages. COMPENSATORY
1. TC: Held in CIVIL contempt: fine, costs, attorney fees.

2. TC: 3K cost and Atty fees + 2500 indemnify = COMPENSATION

a) AC: But req’s proof of damages actually suffered.  No evidence of this = REMAND for proof of damages. 

J. P. 275 U.S. V. Darwin Construction co. dc 1988: COERCIVE order to comply with IRS summons
1. COERCIVE ORDER: purpose is not punitive, but to encourage D to comply with the order. 

a) 1. “Comply Substantially” with court orde: HELD did not.r
b) 2. “Good Faith” – HELD: was not in GF.
c) 3. Adjust the Fine = HELD: will not change the fine.

XI. Ch. 9. SPECIAL ISSUES IN EQUITY P. 317

A. A. STATUTORY LIMITATIONS ON DISCRETION.

B. P. 318 TN Valley Authority v. Hill US 1978: No balancing where Congress Already balanced endangered species
1. USSC: Statute affirmatively commands the injunction.

a) No balancing by court allowed!

b) Congress already balanced in favor of endangered species. 
C. B. ENJOINING SPEECH OR LITIGATION P. 327.

D. P. 328 Willing v. Mazzocone PA 1978: No Injunction on Sandwich board – Prior Restraint on Speech vs. Public Defamation.
1. Unconstitutional Prior Restraint Under State Law

2. Fed Law: Gen Rule: Equity will not enjoin in defamation suit

(1) [Today, sometimes equity will enjoin, but rare.]

b) Inadequate Legal Remedy: Had Legal Remedy: 
(1) Improper to consider inability of D to pay damages in giving equity relief – couldn’t restrain a rich D!

c) Irreperable Harm: Great Harm

d) Balancing weighs against injunction. 

(1) Prior Restraint on Speech. 
(2) Vs. public criticism of business.
(3) Public Interest = free speech + Rich could defame because could pay damages but poor could not and equity D would get no jury trial.

e) Likely to Prevail on Merits of COA-yes

E. P. 333 Mabe v. City of Galveston TX 1985: Prior Restraint – Heavy Presumption Against Public Officials (phone #s)
1. Held: unwarranted prior restraint = reverse injunction

2. Rule: Heavy Presumption – particularly suspect where, as here, have:

a) Public Officials

b) Critical to public business and concern

c) Not to harass

d) Could unlist their numbers

F. P. 335 Pavilonis v. King 1st 1980: Proper to bar frivolous lawsuits – P needs approval to file more
1. Rule: proper nec. to bar frivolous and vexatious lawsuits.

XII. PART III. DAMAGES p. 371
Ch. 10 Contract Damages
Ch. 11 Tort Damages
Ch. 12 Adjustments to Compensatory Damages
Ch. 13 Limitations on Compensatory Damages
Ch. 14 Special Issues in Damages
Ch. 15 Punitive Damages
XIII. Ch. 10 CONTRACT DAMAGES P. 372

A. A. INTRODUCTION

Before K
K Made
Breach
Performance Due



Restitution & Reliance

Expectancy

[Tort =bef. injury]

2. CONTRACT DAMAGES or EXPECTANCY DAMAGES:

a) Monetary Substitute for the promised but undelivered performance.

b) Amount necessary to place the injured P in as good position financially as that party would have occupied if he D had rendered the remaining performance.

3. RELIANCE DAMAGES or RESTITUTIONARY RELIEF:

a) Appropriate because P cannot prove expectancy damages with reasonable certainty.

b) Where k proved to be a losing one for the P so that there are no expectancy damages.

c) Out-of-pocket expenses -what you spent on relying on the K

d) Restitution: if D received a benefit – GIVE IT BACK.

4. IN GEN: The Maximum Amount = CAP = THE K AMOUNT

B. P. 373 Eastlake Construction Co. v. Hess WA 1984

1. Gen Rule: Recovery of all damages that accrue naturally from the breach.

2. Special Construction Contract Rule: 

a) Gen. Rule, Presumption= Cost of Repair : Cost to Complete 
b) Diminution in Value of R/E

(1) Value of house with good cabinet

(2) Less value of house without good cabinet

(3) Less Cost Avoided

(4) = Loss of value.

c) Proportionality of Cost of Repairs to Value Conferred

3. FOR CLASS: Rule p. 377

a) Award cost of replacing defective items

b) UNLESS the cost of replacing is “CLEARLY DISPROPORTIONATE” to the value of the benefit conferred by replacement. 
c) Class Rule: if cost is 2Xs reduction in value, probably disproportionate. 

C. P. 380 Gruber v. S-M News Company NY 1954: X-mas cards – out-of-pocket less loss.
1. Expectation Damages; P Burden of Proof (BOP): 

a) Test: REASONABLY CERTAIN and DEFINITE factual basis of comp. = here speculative without biz history.

2. Reliance Damages: Out-of-pocket Expenses

a) Test: expenditures made in ‘ESSENTIAL RELIANCE’

b) Rule on Loss: However, loss must be deducted from P’s expenditures

c) BOP on D: to prove loss would occur with performance. 

3. LIMITS ON RELIANCE DAMAGES

a) OUT OF POCKET

b) LESS: LOSS IF HAD PERFORMED [set-off]

c) NET REALIZED BY P

d) = RELIANCE DAMAGES

(1) NOT TO EXCEED K AMOUNT.

D. P. 382 Campbell v. TN Valley Authority 5th 1969: Valid K = value of micro services, No K = Quantum Meruit/K Implied in Law – Benefit to D
1. Rule: Measure of Recovery on Quantum Meruit [as much as it’s worth]

a) Value of Benefit Acquired by D.

2. Here, use FMV of the Service as a short-cut [so ends up at same place – jury instructions]

3. Compare: Contract Implied in Fact [is a real K created by conduct]

4. Compare: Contract Implied in Law/Quantum Meruit  [Is not a real K]
E. B. SALE OF GOOD SCONTRACT P. 389

F. 1. Buyer’s Remedies

G. P. 390 Wilson v. Hays TX 1976: UCC = Cancel, Cover, or Damages for Non-Delivery = Diff. w/ K$ + Incid. + Conseq. Knew + injury – exp. Saved.
1. Didn’t deliver unclean bricks per K. Bought elsewhere.

H. P. 396 Gerwin v. Southeastern Cal. Ass’n of 7th Day Adventis CA 1971: UCC Consequential = D Knew or New Biz + P’s GF Cover
1. UCC 2-715: B’s Incidental or Consequential Damages

a) CONSEQUENTIAL DAMAGES resulting from S’s breach include Any loss resulting from general or particular requirements and needs 

(1) Of which S at time of K had REASON TO KNOW

(a) NEW BUSINESS RULE: PER SE NO CONSEQUENTIAL here modified but still fail. 

(2) And which could NOT REASONABLY PREVENTED by COVER or otherwise

(a) B must make GF attempt to mitigate with cover.

(b) RULE: Mitigation does not require measures which are unreasonable or impractical or disproportionate to loss expenditures or beyond his financial means.

(3) [PROOF: even if did know, there is deficiency in proof of anticipated profits.] (add)
(a) New business

(b) Absence of historical profits = TOO SPECULATIVE

I. P. 411 Aries v. Palmer Johnson, Inc. AZ 1987: Not req’d to rend boat
1. Gen. Rule: if don’t cover don’t get consequential.

2. But if wouldn’t affect consequential damages, don’t have to cover.

J. 2. Seller’s Remedies
1. P. 416 Sprague v. Sumitomo Forestry Co.: S gets NO Conseq. Only Incidental for Resale/Cover or Damages UCC 2-703: B rejects, revokes, repudiates, fails to make payment, S may: For whole or undelivered balance

a) Withhold delivery

b) Stop delivery

c) Goods unidentified

d) Cancel [S rescinds and gets restitution]

e) Resell and cover damages (§2-706)
(1) GF

(2) Comm. Reas. Manner

(3) Reas. Notification of intention to sell [S BOP]
(4) may recover 

(a) difference between RESALE PRICE and K PRICE

(b) INCIDENTAL damages

(c) NO CONSEQUENTIAL damages

(d) LESS: EXPENSES SAVED

f) Recover damages for non-acceptance (§2-708) or price (§2-709)
(1) Difference b/n MARKET PRICE and K PRICE
(a) At time and place of tender. [S BOP]

(b) Here calc as resale price.

(2) NO CONSEQUENTIAL damages
(3) INCIDENTAL DAMAGES
(a) Any comm.. reas. charges, expense or comm. Incurred in stopping delivery, in the transp, care, custody of goods after the B’s breach in connection with return or resale of the goods or otherwise resulting from the breach.  
(4) No less expenses saved [cuz sold to someone either way?]

K. P. 422 Collins Ent. Corp. v. Coats and Coats Rental Amusement 2006: Lost Volume Renter of Video Poker – re-lease does not dec. damages
1. Issue: Lost Volume Seller” doctrine in Calc. damages

a) Mitigation should normally subtract from damages.

b) But here, because lost volume, doesn’t decrease damages.

2. [NOTE: rental/lease treated as  as ale of goods in UCC!

3. Test for LVS: 3 main req’s to meet

a) P who bought the resold entity would have been solicited by the P had there been no breach of resale.

b) The solicitation would have been successful, and

c) The P could have performed that additional K

4. Test For our purposes, let’s require an actual re-sale – not just ability to resell.

L. P. 427 Kenco Homes Inc. v. Williams: B can get Lost Profits [NOT consequential!] if Market<K> inadequate
1. UCC §2-708(2)

a) If remedy in (1) is inadequate, then damages is LOST PROFITS [e.g., lost volume seller]

(1) [Compare: lost profits for B is CONSEQUENTIAL DAMAGES.]
(2) Whether readily available market to resell the goods if can’t readily sell, then (1) not adequate.

(3) Never possessed breached goods [but planned to if had no breach]

(4) Odd or peculiar nature such that no market
(5) Market is oversupplied – Lost Volume Seller.

b) Plus INCIDENTAL DAMAGES

M. P. 433 CR Daniels Inc. v. Yazoo Mfg. Co. MS 1986: once accept, have to give NOTICE of breach within Reasonable Time.
1. Rule: 2-709 – Once accept, have to give notice of breach within a reasonable time. 

a) Yazoo accepted some so can’t cancel as to those goods.  

b) Expected to inspect the goods.  

c) Then either refuse to accept or within reas time to inspect – revoke acceptance.  

d) Here: accepted for long period of time without revocation so can’t cancel anymore. 

2. BUT CAN STILL SUE FOR BREACH


a) Here, not sufficient to give notice of breach.  

b) Since insufficient notice, can’t sue for breach. 

N. C. LIQUIDATED DAMAGES P. 436

O. P. 437 Boyle v. Petrie Stores Corp.: LD in Empl. K. – Indeterminate + Reas. Relat. To Actual Damages
1. Rule: so long as the LIQUIDATED DAMAGES provision are neither UNCONSCIONAABLE nor contrary to public policy, they will be enforced as written by a court.

2. Rule: PENALTY only if amount provided for is CLEARLY DISPROPORTIONATE to the ACTUAL LOSS and as an in terrorem effort to assure performance regardless of economic loss.

3. Rule: NO MITIGATION REQ’D - Once LD held valid, it is fixed and no further inquiry as to possible mitigation by subsequent employment
4. EXCLUSIVE REMEDY?:
a) Damages:  If going to seek damages, stuck with the K LD, 
b) Specific Performance: but if go after SP, can get SP cuz not ‘damages’, but not both.

c) But if the “exclusive remedy” = then S.P. NOT allowed, only LD.

P. D. LAND SALES CONTRACTS P. 453

Q. P. 455 Uzan v. 845 UN L.P. NY 2004: Disparity of Bargaining in R/E
1. R/E RULE: 

a) Deposit recognized as a distinct form of Liquidated Damages

2. Only refunded upon a showing of

a) DISPARITY OF BARGAINING

b) DURESS

c) ILLEGALITY

d) MUTUAL MISTAKE
3. TIME

a) At TIME K IS MADE

b) Trend is to also look at actual damages at time of breach.

c) Trend is not to give LD if 

(1) Unreasonable in light of actual damages

(2) Will need to prove actual damages.

4. TEST:

a) INDETERMINATE:

b) REASONABLE RELATIONSHIP TO ANTIC. DAMAGES

c) + NOT INTENDED AS A PENALTY

5. FOR CLASS; USE TRADITIONAL TEST w/o second pass, but may be in multiple choice. 
R. P. 462 Donovan v. Bachstadt (NJ 1982): Get Expectation Int. in American Rule of R/E
1. English Rule:
2. Restitution
Reliance
but NOT Expectation
3. Money back, deposit
out-of-pocket
interest expected 10%

4. American Rule: 

a) B can get benefit of the bargain regardless of S’s GF

5. Restitution
Reliance
AND Expectation
6. Money back, deposit
out-of-pocket
interest expected 10%
7. How calculate Lost Interest Rate [ignore the case]

a) MOST COURTS & OUR EXAM

b) Difference in rates [13%-10%=]
3%

c) Amount Borrowed
$100,000
d) =Total Lost Int Rate 
$3,000/yr

e) * est. number of years in home
10 yrs

(1) E.g. statistics on how long

(2) On exam, will tell us average

f) = TOTAL EXPECTATION DAMAGES
$ 30,000
XIV. REMEDIES CLASS NOTES 10/21/08 Recap of last class

A. liquidated damages

1. agreement by parties that they will accept certain amt of money instead of going to ct

2. have to agree to be bound 

3. once something is a liquidated damages clause, have to decide whether enforceable 

a) uncertain, diff to prove damages 

b) fixed compensation, not a penalty

c) reasonably related to 

B. Liquidated Damages

1. One way to get out of liquidated damages (only way in NY) – show unequal bargaining power / clause was unconscionable / was result of fraud / duress

2. Most courts will also go through liquidated damages analysis (3 part test) and make sure it meets the test before it will enforce the clause

C. Real estate Ks 

1. Deposit – 

a) generally intended to be indication that you are serious, prepayment of purchase price 

b) many real estate Ks also state that deposit acts as liquidated damages 

c) to get deposit back

(1) have to show clause is unconscionable 

(2) result of fraud, misrep?

(3) meet 3 part test for liquidated damages 

2. When seller breaches bc cannot convey good title 

a) English rule – you get restitution and reliance

b) American – ordinary damages, including expectation 

D. For breach of real estate K, if seller breaches, 

1. most common remedy for buyer is specific performance (b/c land is unique)

2. If buyer cannot get specific performance or doesn’t want it, then we go back to traditional difference b/w K and market price

a) Market price usually measured at time when performance is due

b) If interest rate is going up, may be able to recover for increased interest rate (MC!!!) interest rate (formula discussed – know for exam) 

3. Buyer might in some situations get consequential damages

a) Also available in ordinary Ks

b) Talked about this in context of breach of K in sale of goods

c) For other types of Ks in terms of consequential damages, pretty much Hadley v. Baxendale case – damages foreseeable?

4. Always have duty to mitigate

E. For breach of real estate K, if buyer breaches, 

1. Seller’s remedy normally for seller to keep deposit.  IF under 10%, most courts have held presumptively valid or go through analysis

a) Under 10% you’re generally going to hold up validity and that will be seller’s remedy

2. Much less common for seller to get specific performance

a) Happens but rare

3. Difference between K and market price

4. Seller might be able to get incidental damages

5. Much less likely for seller to get consequential damages

XV. CH. 11 TORT DAMAGES P. 469
A. A. HARM TO PERSONAL PROPERTY P. 469

B. P. 471 Hewlett v. Barge Berti 4th 1969: Dented Barge

1. TPP Rule; Most jdxs – personal property anything that isn’t real property

2. RULE: Case of total destruction – fair market value at the time and place of destruction (or to be more exact, fair market value right before injury occurred)

3. RULE: Rule for partial destruction – is it ECONOMICALLY FEASIBLE to repair the property?  If so, you get reasonable cost of repair.  

a) Doesn’t matter if you actually use the money to repair.  Just trying to measure amount of the injury and come up with recovery

4. ECONOMICALLY FEASIBLE?:
a) FMV: If cost to repair greater than fair market value before injury occurs, you are limited to fair market value (in most jdxs)
b) REDUCTION IN FMV: Another possibility – Dissent. Cost of repair cannot exceed reduction in value. 

5. Two different caps as to whether the repair is economically feasible

a) Needs to be physically feasible.  If it’s not, you get reduction in value

b) If they are physically feasible, need to also determine if they’re economically feasible.  Look to two different caps to decide that question
(1) Cost Repair > FMV = Cap FMV

(2) Cost Repair > Dec. in FMV = Cap Dec. FMV
C. P. 478 Roxas v. Marcox HI 1998: Dictator stole Buddah
1. COA: Conversion is a civil / tort action brought by private individual.  

2. General rule of conversion – get fair market value at time of the conversion

3. Special rule for fluctuating assets.  All assets gradually go up over time.  Metals tend to fluctuate quite a bit.  
a) P awarded greater of the market value at the time of the conversion or
b) the highest market value between time which P learns of the conversion and a reasonable time thereafter
4. This doesn’t really work in Rojas’ case b/c he doesn’t have a plan to replace the gold.  Also, he found out about the conversion when the property got converted!  

D. P. 486 Lane v. Oil Delivery, Inc. NJ 1987: Sentimental Value of household goods
1. ISSUE: How to value these household goods

a) Fair market value of used goods? 

b) Replacement Value?

c) Sentimental Value

2. Here, Lanes do NOT get the replacement value cuz old things.

5. RULE: Actual value to the owner sounds subjective BUT it’s a very objective standard. 

a) Look at a number of objective factors
b) Age

c) Depreciation

d) Wear and tear

e) Condition

f) Cost of replacement

g) Cost of repair

a) Top of p. 488

b) Actual value to owner is almost always going to be b/w fair market value and replacement value

3. Min. Rule: Personal / Sentimental value 
a) Very reluctant to allow sentimental value-

b) Can be recovered as long as it’s not unreasonable attachments to property. Can recover for objectively reasonable sentiment.  It’s not your personal sentiment (that could be a disaster).  BUT things that average person could be sentimental about
(1) MINORITY RULE!  No recent case in CA either.  CA could go either way – prof thinks it’s a perfectly reasonable rule.  BUT it’s not the majority rule (which is Carbasho)

E. P. 488 Carbasho v. Musulin WV 2005: Dog’s is TPP = FMV no Sentimental or pain and suffering
1. RULE: Dogs are TPP.
2. RULE: Total Destruction of TPP: FMV right before injury

3. P’s: Woman arguing that she is entitled to some sentimental value

4. MAJORITY RULE: Court says NO!  Do not take sentimental value into account

5. Minority rule – you CAN factor in reasonable objective sentiment

6. Follow majority rule on exam unless otherwise indicated

F. SUMMARY OF LAST CLASS

1. Barge p. 471

a) Total Destruction: FMV right before injury

b) Partial Destruction: 

(1) Cost to Repair

(a) If Physically feasible

(b) If Economically Feasible

(c) If COR not more than FMV before Injury

(d) = Capped by FMV before Injury.

(2) Lost Use

(3) Capped 

2. Roxas p. 479

a) Wht if TPP is a fluctuating asset [vs apprec/going up or depr/going down over time]?

b) Depending on supply and demand (e.g., oil, gold, metals)

c) NY RULE ADOPTED

(1) P can choose in CONVERSION (stolen)

(a) Ordinary Damages = FMV right before conversion

(b) Highest Value from time learned of Conversion and a Reasonable Time thereafter = depends

3. Carbasho p. 488 dog

a) How value something like household furnishing and other used goods?

b) ACTUAL VALUE TO THE OWNER

(1) Replacement

(2) FMV

(3) Condit, dept, etc. 

c) Does NOT include SENTIMENTAL VALUE

(1) Will follow no sentimental value for exam

(2) Minority Ruel: Some jdx allow if is something that would generally elicit sentimental value (e.g., heirlooms, wedding dress)

G. EVIDENCE OF DAMAGES REQUIRED P. 494 

1. P must produce evidence to support the damage award.

2. In Note: Manuscript

a) No evidence as to its value so reversed

b) Judge Posner – L pulled a number out of his hat without evidence.

c) How would you value a manuscript. 

(1) Track record

(2) Comparables with expert testimony

(3) Publishing co projections for royalties

(a) Advance gen given

(4) Amount of time to reconstruct it * cost/hr
H. P. 495 Long v. McAllister IA 1982: FMV or Repair PLUS LOST USE of car avail in Tort
1. RULE: Now get LOST USE is in addition to cap of FMV under TOTAL DESTRUCTION or PARTIAL DESTRUCTION. (used to only get in partial)

a) Alt. 1

(1) Reduction in FMV (where>repair or can’t repair)

(2) Plus lost use

(3) = Total Damages

b) Alt. 2

(1) Cost to repair

(2) Plus lost value

(3) = Total Damages

2. This is not a lost use in a K! so careful.

a) In K – UCC 2-715 analysis

(1) Foreseeable 

(2) + No mitigation possible

b) Tort law to TPP = [Repair + lost use] OR [FMV + lost use]
(1) NO foreseeable analysis.

3. We will follow the case = CA rule

I. B. HARM TO REAL PROPERTY P. 500

J. P. 501 Miller v. Cudahy Co. 10th 1988: Continuous/temporary are new COA
1. Test:

a) NATURE OF DAMAGE

(1) PERMANENT:

(a) Cause of injury is FIXED and will remain injured
(b) past, present, and future, barred from suing again.

(2) TEMPORARY

(a) Can abate, remediable, can accelerate By intervention and within reasonable time.
(b) Each injury causes a new COA to accrue

(c) up to judgment and can sue later again and again. 

b) NATURE OF THE CAUSATIVE FACTOR:

(1) Here, on-going, so must look at each 

(2) CONTINUING

(3) No hard and fast rule, must consider own factual setting.

2. MEASURE DAMAGES

a) TEMPORARY 1:

(1) Cost of repair

(2) + Lost Use

(a) Rental Value

(3) Plus Special Damages to crops, improvements.??

(4) MAX = VALUE OF PROPERTY INJURED = D’S ARGUE

b) TEMPORARY 2:

(1) REDUCED CROP YIELD – los crop profits.

c) PERMANENT

(1) Diff b/n FMV BEFORE INJURY

(2) And FMV AFTER INJURY.

3. Held; punitive damages of $10M will be reduced if take GF efforts to define and remedy the pollution they have caused.

Temporary/

Continuous
       Becomes Permanent
Lawsuit
Judgment

Each Injury = New COA [until permanent]
2 yr SOL runs
Get 2 yr injuries


Sue again >
K. P. 506 Roman Catholic Church of New Orleans v. LA Gas Serv. Co. LA 1993: Permanent = Red. Value unless PERSONAL REASON to repair. 
1. PERMANENT INJURY: here burned down r/e

2. Gen. Rule: Cost of Repair > Reduction in value, so max is limited to reduction in value. Remedy:

a) Value Right Before

b) Value Right After

c) = Reduction in Value

3. Rule Exception: 
a) unless, there is a REASON PERSONAL TO THE OWNER or basis for believing really will repair the property.

(1) CACI jury instructions. WILL FOLLOW THIS CA RULE.

(2) Here, used as LIH for parisheners.

(3) [prof: possibly cap at FMV w/ repairs]

L. SUMMARY OF LAST CLASS

1. If REPAIRS ECONOMICALLY FEASIBLE – get it.

2. If not, can get REDUCTION IN VALUE - before and after injury value.

3. Partial Injury – while repaired, get lost use

4. Total Destruction – FMV before destruction.

a) Can also get reasonable lost use during reasonable time to get replacement. 

5. Temporary/Continuous or Permanent:

a) COA accrues when permanent injury

6. Permanent Damages: 

a) Reduction in Value because real estate always has some value remaining. 

b) Damages are for past, present, future, therefore, can’t sue again even if worsens. 

7. Temporary Damages:

a) New injury with every time new pollution.

b) SOL: recover back as far as SOL allows, up to time of JUDGMENT.

c) Remedy: 

(1) Reasonable cost of REPAIR

(2) Plus LOST USE

(a) Lost crop yield – eg less valuable crop

(3) Gen. Rule: Cost of Repair > Reduction in value, so max is limited to reduction in value. Remedy:

d) Exception: in Real Estate [ may also in TPP] get REPAIR even if exceeds cap,

(1) If have PERSONAL REASON

(2) And reason to believe have DESIRE TO REPAIR

(3) Not limited to Temp but also to permanent injury, gas explosion. 

M. P. 514 Laube v. Thomas IA 1985: Damages for bad trees
1. P conceded the trees were timber or forest, 

2. Rule 1: windbreak, shade, ornamental, 

a) Reduction in value of the property (r/e)

3. Rule 2: 

a) MV at time of taking 

b) or reas cost of replacement 
(1) Crop (fruit trees)?

(2) Special aesthetic?

c) And Treble or Punitive can be sought

4. Held: MV as lumber now.
N. P. 515 Kroulik v. Knuppel CO 1981: Royalty for Value of Minerals converted
1. AC: CAN CONSIDER AESTHETIC VALUE!
a) AC2: BUT requires show evidence as to value.
2. Rule 1: Non-willful Trespasser

a) Value of the minerals in place = Royalties from T

(1) Extractor retains profits of mining

b) Value at the Surface Less: cost of extraction

(1) Extractor DOES NOT retain profit

3. Rule 2: Willful Trespasser

a) Value at the Surface [no deduction for costs]

(1) Note: rarely look at willfulness in conversion when calculating damages.

4. Held: Not willful trespasser = calc by royalties cuz never tried to extract. 
B. P. 520 Commonwealth of P.R. v. The SS Zoe Colocotroni 1st 1980: Oil tanker to pay for Feasible and Reasonable steps by Sovereign
1. Statutory Remedy P.R.

a) Not MV

b) But injury: not generally available, but here by statute.

2. Rule 1: Reduction in MV rejected

3. Rule 2: Restore or RehabilitateThe steps REASONABLE AND PRUDENT a sovereign would incur to mitigate harm done [not completely fix]

4. Rule 3: Acquisition of Comparable Land Should be REASONABLE and NOT GROSSLY DISPROPORTIONATE to the harm caused and the ecological values involved.

5. Rule 4: Other Appropriate court discretion.

a) D.c. has extensive discretion, but here disagree with approach.

6. HELD: error to award $5.5M for organisms.

a) But will allow P to argue some other FEASIBLE and LESSER STEPS with BENEFICIAL EFFECT on ecosystem without EXCESSIVE DESTRUCTION of existing natural resources or DISPROPORTIONATE COSTS.

O. C. PERSONAL INJURY DAMAGES P. 527
P. P. 528 Frankel v. U.S. PA 1970: PV of personal injury
a) Hospital bills 

(1) Was fair and reas and necessary

(2) Compare: repair costs
b) Loss of Earnings Capacity 

(1) Compare: lost use
(2) $5K/yr 7/1/68 through + = $125K to age 65 @ PV 6% = $62K. 
(3) Future Earnings are PV

c) Pain and Suffering, Loss of Enjoyment, etc.

(1) Loss of enjoyment = “HEDONIC DAMAGES”

(2) HELD: $650K for HEDONIC

(3) Rule: no PV for non-economic damages 

(a) E.g. pain and suffering

d) Future Medical

(1) For life expectancy 54.7yrs @ $15/day = $8,046,379.

(2) But then uses 30yrs!!! = 461,084 final award.

(a) Appears to take decreased life expectancy into account. 

(b) Should argue separate damages for decreased life expectancy.

(3) HELD: CL provides for a lump sum judgment. There can be no J for an indefinite amount or a J payable in installments. 

(4) Rule: No PV for medical expenses

(5) HELD: custodial care is NOT MEDICAL so will PV 821,250 to 461,084.

Q. P. 536 Wilburn v. Maritrans GP Inc. 3d 1998: Wont go coastwise
1. LOST EARNINGS CAPACITY

a) If permanent injury: basis in evidence, not conjecture.

b) Not that lost all future earnings but only part of it = REDUCED CAPACITY.

2. Rule: must produce “COMPETENT EVIDENCE”

a) P does not need to prove would earn less money but rather decreased ability to weather adverse economic circumstances.

3. HELD: Lost Earnings Capacity but $1M was excessive for this.

a) Standard of Review: SHOCKINGLY EXCESSIVE standard, but can review cal methods in cases where “SUSCEPTIBLE TO MATHEMATICAL FORMULA”

b) for purpose of course, do not reduce for taxes.

R. P. 544 Healy v. White CT 1977: Sue once for future hospital expense
1. D appealed: insufficient evid to support those awards.

2. This evidence alone, [of deteriorating brain] without regard to Brian’s future medical needs, fully supports the jury award to father for future expenses. 

3. We follow the ‘One Action Rule”: Can sue only once.  So calc all future now. 
S. P. 549 Debus v Grand Union Stores of Vermont (VT 1993): Per Diem to Calculate P&S
1. Standard is fair and reasonable for pain and suffering 

a) it is for past, present, and future pain and suffering 

b) pain and suffering not reduced for present value 

2. experts – 

a) medical experts – whether P has P&S

b) economic expert – How much pay you to suffer.

(1) can NOT testify to amount of money that should be awarded for P&S 

c) formula or per diem – here court allowed it.

(1) asks jury to figure out how much they would have to be paid to experience same pain for one day, then multiply that amount by the number of days P likely to live
T. P. 557 White Construction Co. v Dupont FL 1984: Loss of Consortium
1. CL rule was that wife could not recover for loss of consortium only husband could recover 
2. loss of consortium is 

a) tangible (economic) – support and services 
(1) problem here – husband received $1M that included lost earnings and no evidence helped around house.
b) intangible (non-economic) – love, companionship,  sex 

(1) ct says that love/compansionship/sex of old guy– not worth $1M 
U. D. DAMAGES FOR INJURIES RESULTING IN DEATH P. 561

V. P. 562 Moragne v. States Marine Lines, Inc.  (US 1970): Fam. Can sue for wrongful death of sailor.
1. Issue: can family sue for wrongful death of longshoreman?

2. CL: traditionally said NO.  Couldnot recover for wrongful death in CL.  Am. Adopted English rule of non-recovery.  

3. Held: Yes. Fed. Will adopt majority state rule.

4. Most states have one of two statutes:

a) Wrongful death statute: fam but not gen estate can sue.

b) Survival Act: Decedents claims survive his death. Estate sues.

c) WD and SA will generally be consolidated to avoid overlap.

5. CA Damages

a) limited to loss for damage D sustained or incurred BEFORE DEATH 
b) DO NOT INCLUDE damages for P&S or disfigurement. [other states DO include these]

W. p. 568 Jordan v. Baptist Three Rivers Hospital (TN 1999): WD and SA
1. Could there be a survival action?  Assuming Daughter was executor?

a) funeral and medical cost? Yes.  

b) Pain and suffering? No.

c) Lost enjoyment of future life or shortened lifespan?  NO

(1) In personal injury case – CAN get this.  So better to kill your victim than to seriously injure them.

d) Can estate recover for lost earnings?  Only Past not future. 

2. Injuries to others

a) Med/funeral

b) Grief: NO. 

c) Mental Distress: Not in WD. Sue separately.

d) Loss of Support: If prove amount would have given D.

e) Loss of consortium:  Can put in how often had sex, 

f) Previous tort or K: Yes in SA.

XVI. Ch. 13 LIMITATIONS ON COMPENSATORY DAMAGES P. 629
A. P. 629 A. FORESEEABILITY

B. B. CERTAINTY P. 646

C. P. 647 Cannon v. Yankee Products Co., Inc. (MA 1977): Fact of Damages not the Amount need be shown with Certainty for worm in Peas.
1. Lost profits; 

a) usually a type of consequential damages, which result from a breach of warranty.  

2. Issue: So did the worm in peas proximately cost him his business profits?
a) Held: P was not able to show that.  

3. Critical Issue: would the restaurant owner be able to prove his damages with reasonable CERTAINTY.  

a) Difficult to prove profits, especially where is a new business.  

(1) USSC: RULE TORTS: the FACTof the injury must be shown with REASONABLE CERTAINTY  But the AMOUNT of the injury does not have to fixed. 
(2) COMARE: K damages need to be shown with more certainty since can calculate.  Less so in Tort damages since difficult to calculate e.g., P&S.

D. Youst v. Longo, (CA 1987) pg. 653: In Race can’t show would have won – the injury is not certain.
1. Issue: CERTAINTY: can they show that injury occurred with CERTAINTY?  

a) Even if amount can’t.  Can Bat prove that but for the whipping they would have taken any other place?  

2. HELD: No.

3. “The American Rule on Contests” 

a) P claiming would have won greater prize but for D, American say TOUGH.  A contest is ALWAYS too speculative.  WE WILL FOLLOW.

4. English Rule: 

a) Had a real injury – she lost an opportunity to win the prize!  

E. P. 660 Rockingham County v. Luten Bridge Co. 4th 1929: mitigate so don’t build the bridge
1. C: wants damages for breach of K

a) If built or not = damages would be much the same.

b) Built: 100,000 K price – 90,000 cost = 10,000 profit
c) Not: 100,000 expect – 90,000 cost avoided = 10,000 benefit of bargain.

2. Mitigation: C had obligation to mitigate, lessen damages.

a) American Rule:

(1) After absolute repudiation

(2) Party cannot continue to perform and obtain damages based on full performance [not the 100K]

(3) No damages recovered for which could have avoided

(4) Avoidable consequences, so only get the lost profit [the 10K]. 

b) Example

(1) Gets $10K in total damages

(2) But actual cost of ,<90K>

(3) = <80K> C got screwed for his stupidity. 

F. P. 662 Parker v. 20th Cent. Fox Film Corp. CA 1970: a Western is not comparable to a Musical for Shirley

1. “Reasonable Mitigation Duty”

a) Comparable

G. P. 667 Garcia v. Wal-Mart Stores Inc. 10th 2000: Mitigation is Affirmative Defense in burritos.
1. AFFIRMATIVE DEFENSE = MITIGATION

a) BOP and Persuasion are on the D

(1) D must show there were available jobs to P! not just that P didn’t look.

2. Duty to mitigate doesn’t mean forced to take the job, just htat if don’t do it, will reduce damages.

H. P. 669 Lobermeier v. Gen. Tel. co. of WI WI 1984: Jury decides if reas to mitigate with surgery
1. Old Rule: 

a) Don’t need to mitigate damages by having 
2. New Rule?

a) Jury should decide if under circumstances there are some surgeries that are routine but still some risk.
b) Duty to mitigate applies in K and to Torts.

c) A tortfeasor is not expected to pay for disabil or pain if medical treatment could reas. correct the ailment.  

I. D. COLLATERAL SOURCE RULE

J. P. 675 Helfend v. Southern CA Rapid Transit Dist. CA 1970: Don’t deduct P’s Ins. From D’s Liability.
K. EXCEPTION FROM MITIGATION = COLLATERAL SOURCE RULE

1. if P received some compensation for his injury from a source wholly independent of the D, such payment should not be deducted from the damages which the P would otherwise collect from D.

L. Our Rule for Gov as D: 

1. if come from sane General Fund = deduct from damages.

2. if come from a “special fund” = do not deduct

a) collateral source because independent from D

XVII. Ch. 15 PUNITIVE DAMAGES P 731

A. A. ENTITLEMENT AND PROCEEDINGS P. 733

B. P. 733 Silverman v. King NJ 1991: No Punitive if not Malice, Oppression, Fraud by Clear and Convincing – Gambler hug
1. CA Standard for Class:  Note 3: §3294 CA RULE

a) Punitive not reg allowed for breach of K

b) Raise BOP to CLEAR AND CONVICNTING EVIDENCE = MT 50% LT Beyond Reasonable Doubt.

(1) Reg BOP is preponderance = MT 50% = MLTN

c) Requires Oppression, Fraud, or Malice

2. MALICE

a) Conduct intended by D to cause injury to P

(1) Or DESPICABLE CONDUCT which is carried on by the D with a WILLFUL and CONSCIOUS DISREGARD of the RIGHTS or SAFETY of others.

3. OPPRESSION

a) Means DESPICABLE CONDUCT that subjects P to CRUEL & UNJUST hardship in CONSCIOUS DISREGARD

4. FRAUD

a) Means INTENTIONAL MISREPRESENTATION, deceit, or concealment of a material fact KNOWN to the D with the INTENTION to deprive P of Property or legal rights or otherwise causing injury.

5. 3 scenarios where VICARIOUS LIABILITY applies

a) If employer PARTICIPATED OR AUTHORIZED IT OR RATIFIED IT

b) If D is in a MANAGERIAL CAPACITY and acts within SCOPE of employment

c) RECKLESSLY EMPLOYED an unfit employee

C. P. 742 The Wangen v. Ford Motor Co. (WI 1980)

1. D’s: argues One Rule

a) Where Strict Product Liability = No Punitive

b) Where Negligence = No Punitive

c) Only Punitive in Intentional Torts.

2. WI SC: disagrees with Ford

a) Not whether categorize as S/L, Neglig, etc., but rather look at underlying conduct and whether meets the standard for awarding punitive. 

D. Notes; 746-751
1. Cost/Benefit Calculation:

a) Can take wealth into consideration when calc punitive.

E. P. 751 W.R. Grace & Co v Waters FL 1994

F. B CONSTITUTIONAL LIMITS ON PUNITIVE DAMAGES P. 759

G. P. 759 State Farm Mutual Auto. Ins. Co. v. Campbell US 2003

H. P. 773 Mathias v. Accor Economy Lodging Inc. 7th Cir. 2003

XVIII. Part IV: RESTITUTIONARY REMEDIES
Ch. 16 Unjust Enrichment
Ch. 17 Limitations on Restitutionary Remedies

XIX. Ch. 16  UNJUST ENRICHMENT P. 780

A. A. THE UNJUST ENRICHMENT CONCEPT

B. P. 782 Pyeatte v. Pyeatte AZ 1982 

C. P. 795 Monarch Acctg Supplies v. Prezioso CT 1976
D. B. BENEFITS ACQUIRED B AGREEMENT OR MISTAKE P. 798

E. P. 799 Alder v. Drudis CA 1947

F. P. 803 Kelner v. 610 Lincoln Rd. Inc. FL 1976

G. C. WAIVER OF TORT AND SUIT IN ASSUMPSIT P. 817

H. P. 818 H. Russel Taylor’s Fire Prevention Serv. Inc. v. Coca Cola Bottling Corp. CA 1979

I. D. CONSTRUCTIVE TRUST P. 831

J. P. 832 County of Cook v. Barrett IL 1975

K. E. EQUITABLE LIENS P. 848

L. P. 849 Middlebrooks v. Lonas GA 1980

M. P. 852 Robinson v. Robinson IL 1981













