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I IN GENERAL

a. Classifications of remedies

1. Coercive

A. Seek to force the adverse party to do something or prohibit them from doing something

i. Equitable

ii. Look to the future

iii. Operate against the person

a. Enforced by court’s power of contempt

iv. Can be issued before judgment on the merits

a. Where necessary to preserve the status quo

B. 2 types

i. Injunctions

a. Preventative

b. Restorative

c. Prophylactic

d. Structural

ii. Specific performance

2. Damages

A. Seek to compensate the plaintiff for some sort of loss

i. Legal

ii. Look to the past

iii. Operate against property

a. But can be enforced by jail if there is a refusal to pay
b. Contempt?
iv. Can only be issued after judgment on the merits

B. 2 types

i. Compensatory

a. Aim to compensate for the plaintiff’s loss

b. Contract and torts

ii. Punitive

a. To deter the defendant from committing the injury again

b. Focus is on the defendant’s behavior

1. Not the plaintiff’s loss

2. Looks at defendant’s wealth and profits

c. Tort only

3. Restitution

A. To restore property to the rightful owner to prevent unjust enrichment

i. Can be legal or equitable

ii. Focus is on the defendant’s gain

a. Damages focus on the plaintiff’s loss

b. Typically leads to a bigger award

B. 2 types

i. Legal

a. Quasi-contract

b. Replevin

c. Common counts

ii. Equitable

a. Constructive trust

b. Equitable lien

4. Declaratory relief

A. Asks the court to resolve a legal issue or legal questions

i. Party is not seeking to resolve a lawsuit

ii. Court declares the rights of the parties

a. Declaration is binding

iii. Parties are usually reversed

a. Defendant is the plaintiff

1. Resolve the issue without waiting for a lawsuit

b. Allows the defendant to pick the jurisdiction

B. Elements

i. Issue is ripe for adjudication

ii. There is a real controversy

b. Equitable v. legal

1. Distinction is disappearing

A. Some jurisdictions maintain separate courts

B. CA has merged the courts

2. But important differences remain

A. Equity

i. No right to a jury trial

a. Issues decided by the court

ii. Can assert equitable defenses not available in law

iii. Types

a. Injunctions

b. Specific performance

c. Equitable restitution

d. Civil contempt?

B. Legal

i. Types

a. Damages

1. Compensatory

2. Punitive

b. Legal restitution

c. Criminal contempt?

c. Limitations

1. Statutory list of remedies

A. Exclusive list

i. Majority rule

a. Expressio unius est exclusion al terius

b. If a statute provides a list of remedies, it is an exclusive list

1. Courts cannot add additional remedies

ii. CA

a. Liberally construes lists

1. Can add additional remedies if necessary to carry out the purpose of the statute and promote justice

b. Follow the CA rule

iii. FED

a. Question of ordinary statutory interpretation

B. Common law remedies

i. Majority rule

a. Legislatures can limit damages

1. Ie medical malpractice

b. But cannot eliminate damages

1. Legislature will limit damages to actual damages

2. Ie limit recovery to wedding costs in a breach of promise to marry

ii. CA

a. Legislature can limit damages

b. Elimination has never been decided in CA

2. Cause of action

A. Plaintiff must have a cause of action before receiving a remedy

i. Defenses are not causes of action

a. Ie unconsionability is an equitable defense and not a cause of action

B. Creating causes of action

i. If there is a right to a remedy, there can be a limited cause of action

a. Must be an economic necessity for the party

1. Ie denial to professional organization

b. Due process and fairness issue

ii. Court is more likely to oblige when the remedy requested is narrow

a. Broad remedy applied on a large scale is not likely to be granted

b. Would require significant judicial oversight
3. Immunity

A. Immunity bars recovery of damages

i. Ie judges

B. Does not bar injunctions or prospective relief

i. Importance of characterizing the remedy

4. Categorizing remedies

A. Categorizing remedies can affect recovery

i. Ie insurance contract that only covers damages, not injunctions and restitution

ii. Broad or narrow

B. Jury trials

i. Only entitled to a jury trial on legal claims

ii. Multiple legal and equitable claims

a. Court must decide if there is a right to a jury trial

C. Damage caps

i. Only limit compensatory damages

a. Not equitable relief

d. Cases

1. Orloff

2. Onassis

3. Rainbow family

4. Boomer

5. Brown v. Board of education

6. Walker v. City of Birmingham

7. Tennessee Valley

8. Roman Catholic Archdiasis

9. Zoey – Puerto rico

10. State farm

e. Terms

1. Double remedies

2. Election of remedies

3. Mutuality of remedies

4. Quantum meruit

f. Questions
1. What is prospective relief?
2. Ordinary damages?
II INJUNCTIONS

a. In general

1. A court order against a person to force or restrict an action

A. Equitable

B. Always at the discretion of the trial judge

i. Not automatically given

2. Length

A. Interlocutory

i. Temporary

ii. Preliminary

B. Permanent

3. Types

A. Preventative

B. Restorative

C. Prophylactic

D. Structural

4. Limitations

A. Statutory intent

B. 1st amendment

C. Litigation

b. Length

1. Interlocutory

A. Can be granted after the case is filed and before judgment on the merits

i. Asking for a remedy before final judgment

a. Must show substantial likelihood of success on the merits

b. Alternative sliding scale test

A. Strong showing of other elements 

1. Great irreparable harm

B. Lessens the requirement for showing likelihood of success on the merits 

1. Ie a serious question on the merits

2. Does not require evidence to support success

ii. Elements

a. Inadequate legal remedy

b. Irreparable harm

c. Balance the equities

d. Public interest

e. Substantial likelihood of success on the merits

f. Posting a bond

B. Temporary restraining order

i. To preserve the status quo until there is the opportunity to bring a motion for a preliminary injunction

a. Granted at the beginning of the suit

A. Apply right at the filing of the complaint

b. Requires a complaint

A. Must have a case pending

c. Not appealable

ii. Ex parte

a. Can be granted without notice to the adverse party

A. Requires an immediate, irreparable loss that will result before the adverse party can be heard

B. Must make a showing that you tried to contact the other side
b. Must make showing of elements by affidavit or verified complaint

A. Signed under penalty of perjury that the facts are true and to the best of your knowledge

iii. Timing

a. Good for 10 days

b. May be extended for 10 days with good cause

c. Further extension requires the consent of the adverse party

A. Some courts limit to 20 days

B. Others allow for extension if the parties are in the middle of the preliminary hearing

C. Preliminary injunction

i. To preserve the status quo until final adjudication

a. Adverse party must have notice and the opportunity to be heard

A. Actual testimony

B. Opportunity to present evidence

b. Appealable

ii. Judge must make a finding of fact and conclusion of law on the record

a. Can be oral

b. But must be entered on the record by the court reporter

2. Permanent

A. Granted as a remedy after judgment on the merits

i. Must win the lawsuit

B. Elements

i. Inadequate legal remedy

ii. Irreparable harm

iii. Balance the equities

iv. Public interest

c. Types

1. Preventative

A. To prevent anticipated harm from happening

i. Aimed directly at the harm

ii. Ie order to keep cattle on land

B. Most common type of injunction

2. Restorative

A. To fix the harm

i. To repair damage

ii. Ie an order to replace vines

B. Difficult to get since money will usually suffice

i. Courts prefer to give money damages

a. Do not have to monitor

3. Prophylactic

A. Protective measures

i. Indirectly aimed at the harm

a. Does not directly stop the harm

ii. Reduces or eliminates the likelihood for further harm

iii. Ie an order to build a fence

B. Similar to preventative injunction but less direct

i. Preventative

a. Ie stop harassing

ii. Prophylactic

a. Ie do not call, visit, etc.

4. Structural

A. Series of injunctions aimed at regulating a large institution

i. Remedying constitutional or civil rights violations

a. Relatively new

ii. Can be any variety of restorative, preventative, and prophylactic

iii. Ie schools, police, prisons, etc.

B. Standard

i. Same elements

ii. Public interest

a. Much less weight

iii. Supervision

a. Not a negative factor here

d. Elements

1. Inadequate legal remedy

A. May need to combine several factors

B. Factors

i. Recurrent invasion of interest

ii. Multiplicity of suits

a. Ie having to bring the same suit over and over

iii. Damages are difficult to calculate

a. Speculative

b. Risk of under compensation

c. Unique personal property

iv. Damages to land

a. Interference with use and enjoyment of land

b. Presumed to be unique

2. Irreparable harm

A. Great harm

B. Need not be an injury that cannot be repaired

3. Balance the equities

A. Benefit of the injunction to plaintiff v. harm to the defendant

4. Public interest

A. Ie constitutional interest in public assembly

B. Usually raised by the government or individuals

C. Can be raised by companies in limited circumstances

i. Ie loss of jobs

5. Substantial likelihood of success on the merits

A. Need evidence to support a real cause of action

B. Greater than 60%

6. Posting a bond

A. Moving party must post a bond to cover any potential losses from the injunction

B. Only applicable to temporary restraining orders and preliminary injunctions
e. Limitations

1. Automatic injunctions

A. Statutory limitations on discretion

i. Statutory language is clear

a. Simple case

B. Statutory language is unclear

i. Factors

a. Statutory language

b. Legislative history

c. Legislative intent

A. Whether the legislature wants the injunction to be automatic

B. Did they balance the equities

C. Or do they want the courts to balance the equities

ii. Absence of evidence of legislative balancing of the equities

a. Court retains discretion

b. Apply traditional test

2. Enjoining speech

A. Where an injunction functions as a prior restraint

i. Old rule allowed for the injunction and a later suit for damages

B. Now must balance the need for prior restraint against 1st amendment rights

i. 1st amendment rights are given great weight

ii. Censorship must overcome a great burden

C. Order will need to be very narrowly tailored to withstand constitutional scrutiny

3. Enjoining litigation

A. Courts are hesitant to take this step

B. Exceptions

i. Baseless, vexatious, or repetitive lawsuits

ii. Purpose is to harass

iii. Lawsuits are repetitive

a. Seek to re-litigate an issue that has already been resolved

III SPECIFIC PERFORMANCE

a. In general

1. A court order to enforce the terms of a contract

A. Equitable 

B. Similar to an injunction

C. Issued at the conclusion of litigation

2. Elements

A. Inadequate legal remedy

B. Valid contract between the parties

C. Plaintiff has substantially performed and is willing and able to complete performance

D. Defendant is able to perform

E. Contract is supported by adequate consideration

F. Mutuality of remedies

G. Terms are sufficiently definite

H. Balance burden on the court from supervision

b. Inadequate legal remedy

1. Damages are not sufficient

2. Types

A. Uniqueness

i. Not physical uniqueness

ii. Focus is on economic interchangeability or valuation

a. If goods are economically interchangeable they are easy to value and therefore not unique

B. Land

i. Automatic

ii. Presumed to be unique and not economically interchangeable

iii. Even cookie cutter homes

C. Leases

i. Land

a. But can have valuation

ii. Depends on whether the lease can be valued with reasonable circumstances

D. UCC Sale of goods

i. Unique good or other proper circumstances

ii. Ie expense, trouble, loss, delay, inconvenience, etc.

c. Valid contract between the parties

1. Somewhat superfluous

2. To win and get specific performance, there must be a valid contract

d. Plaintiff has substantially performed and is willing and able to complete performance

e. Defendant is able to perform

f. Contract is supported by adequate consideration

1. Measured at the time that specific performance is sought

A. Unlike normal breach of contract claims

2. Fair and reasonable under the circumstances

g. Mutuality of remedies

1. Measured at the time that specific performance is sought

2. Unless the contract has already been performed by the plaintiff

h. Terms are sufficiently definite

i. Balance burden on the court from supervision

IV EQUITABLE DEFENSES

a. In general

1. Equitable remedies are subject to equitable defenses

A. Used to be a strict rule, but has started to change

i. Some defenses have been incorporated as legal defenses

B. Burden is on the defendant to raise and prove the defense

2. Types

A. Laches

i. Equity only

B. Estoppel

C. Unclean hands

i. Equity only

D. Unconscionability

E. Election of remedies

i. Not applicable to UCC contracts

3. Maxims of equity

A. Equity regards as done that which out to be done

B. Equity looks to the intent rather than to the form

C. He who seeks equity must do equity

i. Unclean hands

D. He who comes into equity must come with clean hands

E. Equality is equity

F. Where there are equal equities, the first in time shall prevail

G. Where there is equal equity, the law must prevail

i. Go to courts of law first

H. Equity aids the vigilant, not those who slumber at their rights

i. Laches

I. Equity imputes an intention to fulfill an obligation

J. Equity imputes an intention to fulfill an obligation

K. Equity will not suffer a wrong without a remedy

L. Equity follows the law

b. Laches

1. Affirmative defense to a claim brought after unreasonable delay

A. Flexible concept that depends on reasonableness

B. Equitable only

2. Elements

A. Unreasonable delay

B. Prejudice to the defendant

i. Either

a. Evidentiary

A. So much time passes that defendant is unable to put on an adequate defense

B. Ie witness memory, lost records, etc.

b. Economic

A. Focus on consequences

1. Primarily money

B. Ie money has been invested in reliance, defendant has to pay more money, etc

3. Statutes of limitations

A. If a statute of limitations has passed, there is a presumption of an affirmative laches defense

B. Switches burden to the plaintiff to prove otherwise

c. Estoppel

1. Where a party takes a position in reliance on false statements by another

A. Party has taken a particular position and is estopped from taking a contrary position

B. Defense to legal and equitable claims

2. Elements

A. Defendant intends that his conduct shall be acted on or acts such that the plaintiff has a right to believe it is so intended

B. Defendant knows the true facts

C. Plaintiff relied on the other party’s conduct to his detriment

D. Plaintiff is ignorant of the true facts

3. Government estoppel

A. Requires affirmative misconduct

B. Injustice so severe it outweighs public interest in preventing government estoppel

4. Promissory estoppel

A. When a party makes a promise and the other party relies on it

i. Promisor cannot now take an inconsistent position

B. Applicable even in the absence of consideration

d. Unclean hands

1. Affirmative defense to a claim brought by a party with questionable character

A. Equitable only

2. Elements

A. Serious misconduct by the plaintiff

B. Related to the underlying action

e. Unconscionability

1. Affirmative defense to a contract that shocks the conscience of the court

A. Defense to UCC and equitable contract claims

i. UCC is extending its general applicability

B. Judged at the time of contract formation

C. Court decides the issue as a matter of law

i. Not for the jury to decide

2. Elements

A. Either

i. Procedural

a. Lack of notice, unfair surprise, written in small print, etc.

ii. Substantive

a. Terms were unfair, one sided, or oppressive

b. Unequal bargaining power

A. Ie illiterate, uneducated, etc.

3. Remedy options

A. Refuse to enforce the contract

B. Enforce the remainder of the contract without the unconscionable clause

C. Limit the application of any unconscionable clause to avoid any unconscionable result

f. Election of remedies

1. Where a party relies on the plaintiff’s choice in pursuing inconsistent claims

A. Plaintiff is seeking 2 or more remedies that are theoretically inconsistent

i. Not just overlapping

B. Defense to legal and equitable claims

C. Provides a defense against the inconsistent remedy

2. Elements

A. Remedies being sought are inconsistent

B. There was an election by choosing a remedy or by it being given to you

C. Reliance by the defendant on the elected remedy

i. Defendant changed position as a result

3. Breach of contract

A. Plaintiff seeks either rescission or damages for breach

i. Can ask for both, but not advocate for either

ii. If plaintiff moves for summary judgment, will be precluded from receiving damages

B. Modern rule

i. Defendant must have relied on the election

a. Ie does not gather depositions on damages

ii. Use on test

V CONTEMPT

a. In general

1. Court’s power to enforce equitable orders

A. Fine

B. Imprisonment

2. 2 Types

A. Criminal

i. Direct

ii. Indirect

B. Civil

i. Coercive

ii. Compensatory

3. Terms

A. Contemptor

i. Party that engages in contempt

B. Contemptuous

i. Behaving badly in court

C. Contumacious

i. Refusing to follow orders

4. Must obey court order

A. Even if the order is later held unconstitutional

i. Protects the power of the court

B. Exceptions

i. Injunction is transparently invalid

ii. Court lacks jurisdiction

iii. Appeal the order and proceeding is delayed

a. Denied due process

b. Criminal

1. Seeks to impose a criminal sanction to punish the wrongdoer and to vindicate the power of the court and uphold its function

A. Different cause of action brought by the court against a defendant

B. Punishment stands even if later found to be invalid

C. Looks backwards to punish past conduct

i. Does not terminate with compliance of a court order

D. Fixed fine or prison time

2. Direct

A. Contemptuous behavior in the presence of the court

i. No due process rights

a. Can be punished summarily

b. Short proceeding

ii. Types

a. Obstructing justice

b. Threatening judge, etc.

B. Conduct must occur in the physical presence of the judge

i. Ie seen it, heard it, or sensed it

ii. Stricter modern rule

a. Judge is acting as judge, jury, and witness

b. Should not have to rely on testimony of others

C. No due process

i. Judge enters written order reciting the facts constituting the contempt

ii. Signs and certifies that the conduct was observed

iii. Enters it on the record

3. Indirect

A. Contemptuous behavior outside the presence of the court

i. Government must prove that the defendant violated the criminal contempt statute

a. Creates a separate judicial proceeding

b. Higher burden of proof

ii. Due process rights

iii. Types

a. Misbehavior in or near courts presence

b. Misbehavior of officers of the court

c. Disobedience of a lawful writ or decree of the court

B. Due process

i. Advised of the charges against you

ii. Ability to raise a defense

iii. Right to counsel

iv. Right to call witnesses, testify on your own behalf, and confront witnesses

v. Right to a jury trial for serious contempt

a. Over 6 months

4. Defenses
c. Civil

1. Seeks to compensate a party for whose benefit an order was entered or to force compliance with a court order

A. Part of the initial lawsuit

B. Does not stand if order is later found to be invalid

2. Coercive

A. Imposed to coerce the party to obey a court order

i. Looks forward to force future conduct

a. A threat to occur after disobedience

ii. Usually to produce discovery materials

B. Characterized by an indeterminate fine or imprisonment

i. Similar to criminal contempt 

ii. But continues with each day of noncompliance

a. Ie the party holds the keys to its own cell

3. Compensatory

A. To compensate the other party for wrongful disobedience

B. Must prove damages with reasonable certainty

i. Ie attorney fees

4. Defenses

A. Party engaged in good faith efforts

B. Substantial compliance

VI CONTRACT DAMAGES

a. In general

1. Remedies for breach of contract

A. Aim to give the injured party the benefit of the bargain

i. Requires a contract and a breach of the contract

ii. Legal

a. Expectancy damages

iii. Equity

a. Specific performance

B. If expectation damages cannot be proven with reasonable certainty

i. Try for reliance or restitution damages

C. Should not punish the breaching party

D. Plaintiff should not receive a windfall

2. Incidental damages

A. Damages associated with the breach

B. Commercially reasonable charges or expenses incurred in stopping delivery, transportation, care and custody, return, or resale of goods after the breach

3. Consequential damages

A. Extra damages above and beyond the normal

i. Do not arise within the scope of the immediate buyer/seller transaction

ii. Stem from losses incurred by the non-breaching party in its dealings

a. Often with 3rd parties

B. Elements

i. Any loss resulting from the particular needs of the buyer

ii. At the time of the contracting

iii. Which the seller had reason to know

iv. Which could not reasonably be prevented and covered

C. Types

i. Lost profits

a. That could have been generated by using the purchased goods

b. Ie restaurant profits from using a stove

ii. Lost use

a. Only for the period where the buyer would have actually used the item

b. Measured by fair rental value

c. Ie lost use of a yaht

D. Not-available for sale of goods sellers

b. Damages

1. Expectation damages

A. Seek to put the plaintiff in a position that the plaintiff would have been if the contract had been fully performed

i. Usually the best case scenario for the plaintiff

ii. Must prove with reasonable certainty

B. Elements

i. Loss in value to plaintiff 

ii. Plus incidental or consequential damages

iii. Minus any cost avoided

C. Loss in value

i. Cost to complete performance

ii. Usual remedy unless it is clearly disproportionate to the reduction in value to the plaintiff

iii. If grossly unfair, reduction in value should operate as a cap

D. Any cost or loss avoided by plaintiff

i. Burden is on the defendant to show with reasonable certainty

2. Reliance damages

A. Compensation for the loss suffered in reliance of the contract

i. Measured by out of pocket expenses to a 3rd party made in reliance of the contract

B. Plaintiff does not receive expected profits

C. Typically capped at the contract amount

3. Restitution damages

A. Unjust enrichment

i. Restoring the benefit conferred to the defendant

ii. Defendant did not pay for it

B. Available for a real contract or a quasi contract

i. If there is a material breach of a contract, plaintiff can request this as an alternative to other damages

C. Elements

i. Value of the goods or services provided

a. Not the loss to the plaintiff

ii. If too difficult to determine, go with the fair market value

c. Sale of goods

1. Buyer’s remedies

A. Seller breaches

i. Either

a. Recover price that has already been paid

b. Cover 

A. Buy substitute goods

B. Recover the difference between the contract price and the cover price

1. Measured at the time the buyer learns of the breach

c. Specific performance

ii. Incidental and consequential damages

iii. Minus costs saved because of the breach

B. Accepted goods

i. Buyer is liable for the price

a. Waives the right to rescind

ii. Can still sue for breach of warranty

a. But have to give timely notice of the breach

b. Right is waived without notice

2. Seller’s remedies

A. Buyer breaches

i. Elements

a. Resell the goods

A. Have to give notice to the breaching party

b. Recover the difference between the contract and market price

A. Measured at the time and place of tender

c. Incidental damages

A. Ie insurance, transportation, storage, etc.

B. No consequential damages

d. Less expenses saved

B. Exceptions where seller can recover lost profits

i. Lost volume sellers

a. Seller usually gets difference between the contract and resale value

b. Exception for lost volume sellers

A. Seller has capacity to make both sales

c. Can recover expected contract profit without having to resell the goods

ii. No market for the goods

iii. Weak market for the goods

a. Large oversupply of goods

b. Sale would weaken the market further

A. Harm the seller

d. Land sale contracts

1. Common law damages for breach of sale

2. Elements

A. Difference between the contract price and the market price

B. Plus any incidental and consequential damages

C. Minus costs avoided

3. May be able to recover if interest rates are going up

e. Liquidated damages

1. An agreement to fix damages through a formula or a specific amount of money

A. Takes issue away from the court

B. Generally enforceable unless grossly disproportionate to actual damages

C. Not an exclusive remedy

i. Can still get equitable remedies like specific performance

ii. Unless the contract specifies otherwise

2. Elements

A. Language indicated a liquidated damages clause

i. Intent to be bound by formula or amount

B. Damages are uncertain or difficult to prove

i. At the time of contract formation

C. Intended to be fair compensation for breach

i. Not intended as a penalty

D. Amount must bears a reasonable relationship to the anticipated damages

i. At the time of contract formation

3. Exceptions

A. Not enforceable if plaintiff can show that at time of the breach the adverse party suffered no damages

B. Damage award would be unjust enrichment

VII TORT DAMAGES

a. In general

1. Types

A. Personal property

B. Real property

C. Land

D. Wrongful death

2. Caps

3. Loss of use

b. Personal property

1. Commercial goods

A. Elements

i. Reduction in value or reasonable cost to repair

a. Whichever is less

b. Reduction in value acts as a cap

ii. Loss of use

B. Property that cannot be completely repaired

i. Cost of repair

ii. Plus the difference between the value before the harm and after repairs are made

C. Total destruction

i. Fair market value

D. Loss of use

i. For time to repair or replace

ii. On top of any cap

2. Fluctuating goods

A. Elements

i. The highest point between the time of conversion until a reasonable period of time after learning of the conversion

B. Reasonable time depends on the good

i. Enough time to buy a replacement

3. Non-commercial goods

A. Plaintiff receives something between actual value and cost of replacement

B. Actual value factors

i. Evidence of actual worth

ii. Replacement cost to buy new goods

iii. Fair market value at second hand store

iv. Length of ownership

v. Wear and tear

C. Sentimental value

i. Do not consider it

ii. Some jurisdictions allow consideration for goods of particular sentimental value

a. Ie wedding dresses

c. Real property

1. Permanent injury

A. Injury is fixed

i. Property will always remain subject to it

ii. Cause of action accrues when the injury becomes permanent

a. Ie burned buildings or cut trees

b. Subject to statute of limitations

B. Elements

i. Reduction in value to property or cost to repair

a. Get the lesser of the 2 amounts if there is evidence of both

b. Reduction in value operates as a cap

ii. Do not get lost use

2. Temporary injury

A. Long series of reoccurring events giving rise to the injury

i. Injury can be abated or reduced

a. Becomes permanent injury if irreversible

ii. Statute of limitations accrues every time the property is affected

a. Bars recovery for injury beyond the statutory period

b. Can recover damages up to and until judgment date

B. Elements

i. Reasonable cost of repairing the property

a. Damages capped at reduction in value

ii. Lost use

a. Can be measured by lost rental value or other measurement

A. Ie lost crop value

b. Lost use is outside of cap

3. Personal use

A. Reduction in value cap does not apply

B. Plaintiff must have a genuine desire to repair the property for personal reasons

i. Commercial property is excluded

C. Cost to repair must be reasonable given the damage to the property and the value after repair

i. Reduction in value v. total value of the property

4. Trees

A. Have special rules

B. Commercial use

i. Fair market value at the time of conversion

C. Aesthetic use

i. Reduction in value of land

5. Minerals

A. Willful trespassers

i. Value of the minerals at the surface

ii. Do not have to add the costs of removal

iii. Easy to calculate through commodities index

B. Non-willful tresspaser

i. Value of the minerals in the land

ii. Either

a. Calculate how much it would cost to get the minerals out of the ground

A. Deducted from surface value

b. Royalty costs received by the defendant

A. Usually less than the other values

B. Used where the plaintiff is not in a position to excavate the minerals

6. Sovereign property

A. Look at the reasonable value of cost of repair

i. Do not apply the reduction in value cap

B. Factors

i. What the state will actually spend to repair

ii. Consider the regenerative power of nature

iii. Lost use

a. Can use percentage of the fair market value

d. Personal injury

1. In general

A. Reduced to present value

2. Types of damages

A. Past medical costs

i. Very easy to prove

B. Pain and suffering

i. Evidentiary limitations

a. Award must be fair and reasonable

b. Medical testimony as to scope of suffering

c. No expert can put a dollar figure on pain and suffering

d. Per diem arguments are permissible

A. Jurisdictions are split on this issue

ii. Lump sum

a. Not reduced to present value

iii. Includes hedonic damages

a. Ie loss of enjoyment of life

C. Lost future earnings

i. Future earning capacity multiplied by length of injury or life expectancy

ii. Factors

a. Future possibilities

b. Average salary

c. Account for raises and inflation

d. Life expectancy

e. Reduced to present value

iii. Usually just a short time

a. So no need to reduce to present value

D. Future medical costs

i. Must prove by preponderance of evidence

ii. Start with assumption that plaintiff will live to full life expectancy

a. Can consider evidence that plaintiff will die sooner

iii. Account for inflation

iv. Reduce to present value

E. Loss of consortium

i. Intangable losses

a. Ie love, affection, etc.

b. Consider age and quality of the relationships

ii. Tangable losses

a. Ie support services around the house

b. Consider costs to hire a replacement or amount that injured spouse pays to support the household

c. No double recovery if spouse already recovering for lost income

F. Parents medical expenses for minors

3. Injuries resulting in death

A. Statutory

i. Each state law is governed by statute

a. Some jurisdictions only allow recovery for decedent’s injuries

A. Survival statutes

b. Some jurisdictions only allow recovery for injuries to others

A. Wrongful death

c. Some jurisdictions allow for both

A. CA

B. Watch for double recovery

ii. Need standing to sue

a. Thus survivorship acts

b. Standing claim goes from the decedent to the administer of the estate

B. Decedents claims

i. Standing goes to the administrator or executor of the estate

a. Then to successor in interest

ii. Damages

a. Only damages sustained before death

b. Types

A. Medical expenses before death

B. Lost earnings before death

C. Existing contract or tort actions might survive death

c. Cannot recover for pain and suffering or lost future earnings

C. Claims by others

i. Standing

a. Surviving spouse

b. Domestic partner

c. Child

d. Parents

ii. Damages

a. Whatever is just

A. No double recovery with survival claims

b. Types

A. Medical expenses

1. If paid by family

2. No double recovery

B. Loss of consortium

1. Ie spouse, child, etc.

2. Child must show evidence that they received support or went to the parent for guidance

a. Consider age, relationship, etc.

c. Cannot recover for bystander liability or grief

D. Jury instruction

i. Economic damages

a. Reduced to present value

b. The support that the decedent would have contributed to the plaintiff during the normal life expectancy

A. Consider age, habits, activities, lifestyle, occupation, etc.

c. Loss of gifts or benefits

d. Funeral and burial expenses

e. Money for the household services that decedent provided

ii. Non-economic damages

a. Love, companionship, comfort, care, assistance, protection, affection, society, moral support, etc.

b. Sexual relations

c. Loss of training and guidance

VIII LIMITATIONS ON COMPENSATORY DAMAGES

a. In general

1. Certainty

2. Duty to mitigate

3. Collateral source

b. Certainty

1. Damages must be proved with reasonable certainty

A. Cannot be based on speculation

B. Contract damages should be more certain than tort damages

i. Tort damages are inherently uncertain

2. Prize money

A. Cannot recover damages for lost chance to win prize money

i. Damages are per se too uncertain

ii. Ie contests, rewards, lotto tickets etc. 

B. English rule averages possible winnings to allow recovery

c. Duty to mitigate

1. Mitigation is an affirmative defense that must be raised and proven by the defendant

A. Focus is on any reasonable effort to limit damages

i. Ie no money, no duty

2. Contract

A. Discontinue performance

i. Cannot pile on damages

B. Affirmative duty to reduce damages

i. Ie look for similar comparable employment

a. Do not have to accept different or inferior work

b. Do not have to move to a different city

3. Tort

A. Undergo reasonable medical treatment to lessen injury

i. Not applicable if a plaintiff cannot afford the procedure

B. Cannot recover for any damages that could have been avoided

d. Collateral source

1. Source of additional recovery is wholly independent of the tortfeasor

A. Do not deduct from the damages

B. Ie plaintiff’s medical insurance

2. Source of additional recovery is not independent of the tortfeasor

A. Deduct from the damages

i. Creates a double recovery

B. Ie deduct for defendant’s liability insurance that has paid hospital fees

3. Policy

A. Plaintiff paid insurance premiums

i. Do not want to disincentiveize insurance

B. Most insurance contracts have subrogation clauses

i. Insurance brings a suit on your behalf or is reimbursed from the awarded damages

C. Helps compensate plaintiff for legal fees

i. Attorney and court costs

4. Government

A. Deduct if money comes out of the same pot

i. No double recovery

B. Do not deduct if money comes out of a separate pot

i. Ie social security

IX PUNITIVE DAMAGES

a. In general

1. Quasi-criminal damages meant to punish the defendant and deter tortfeasors

A. Subject to constitutional limitations

B. Only available for tort damages

i. Generally not allowed for contract damages

ii. Policy

a. Contracts exist to make life predictable

A. Punitive damages would disturb this policy

b. Contract law encourages efficient breaches

A. Not about deterrence

1. Tort damages seek to deter

B. Contracts are about business

1. Torts focus on distress and injury

iii. Exceptions

a. Breach of contract that is an independent tort

A. Same conduct independently satisfies all elements of a tort

B. Can sue in tort for a breach of contract claim

1. Ie promissory fraud

a. A promise made with no intention of carrying it out

b. Insurance bad faith

A. Most jurisdictions allow punitive damages for insurance bad faith claims

B. Insurance contracts are not subject to the same policy limitations

1. Insurance companies have incentives not to pay for an injury if a plaintiff can only recover contract damages

2. Most people do not challenge the denial of benefits

c. Public service companies

A. Applicable where a public service company fails to discharge a duty to the public

B. Rarely used anymore because such industries are highly regulated

d. Breach of covenant of good faith and fair dealings

A. Some jurisdictions recognize this exception

1. Ie firing somebody right before their pension vests

B. CA 

1. Does not follow this rule

2. Do not follow this rule on the test

2. Elements

A. Proven by clear and convincing evidence

i. Higher standard than more likely than not

B. Defendant has been guilty of oppression, fraud, or malice

i. Oppression

a. Despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights

ii. Fraud

a. Intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury

iii. Malice

a. Conduct which is intended to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard for the rights or safety of others

A. Intentional and reckless conduct

B. More than ill-will

C. Reckless disregard standard

3. Procedure

A. Prove punitive damages liability by clear and convincing standard

B. Bifurcate the trial upon a motion by the defendant

i. 1st part

a. Amount of compensatory damages

b. Liability for punitive damages

ii. 2nd part

a. Amount of punitive damages

b. Jury considers new types of evidence

A. Amount that the defendant profited from the conduct in question

B. Defendant’s financial worth

C. Other awards of punitive damages for the same conduct

C. Jury instructions explain proper procedural and substantive issues

D. Judge independently reviews the amount awarded

i. Findings of fact and law must support the amount

ii. High level of judicial scrutiny

4. Policy

A. Controversial

i. Largely unique to american legal system

ii. Media generally only reports the sensational first award

iii. Average punitive award is only 37K 

B. Multiple plaintiffs

i. Defendants best strategy is to bifurcate the trial

ii. Use the 2nd proceeding to introduce evidence that the defendant has been assessed punitive damages before

a. Allows jury to determine liability in 1st proceeding independent of evidence of other awards 

C. Costs passed on to the consumer

i. But market works to keep prices low

ii. No reason to subsidize cheap unsafe products

iii. Risks of being a shareholder

D. Windfall to the plaintiff

i. But this acts as an incentive to bring suit

ii. Also pays for costs not otherwise covered

a. Ie attorney contingency fees, court fees, etc.

iii. Some jurisdictions put a percentage of punitive awards in a public fund

a. Works as a tax or fine

b. But still allows plaintiff to be compensated and maintains the incentive to bring suit

E. Compensatory damages are adequate to deter conduct

i. But does not apply in all cases

a. Ie nominal damages

ii. Do not want companies to make an economic calculation when quantifying risks

a. Punitive damages change the dynamic

b. Vicarious liability

1. Employers are not automatically vicariously liable for punitive damages

2. Exceptions

A. Employer participated in, authorized, or ratified the conduct

i. Consented after it occurred

ii. Found out about the conduct and failed to take action to resolve the issue

B. Employee in a managerial capacity acting within the scope of employment

i. Based on conduct

C. Employer recklessly hires an unfit employee or agent

c. Nominal damages

1. Can still recover punitive damages if compensatory damages are only $1

d. Unintentional torts

1. Basic categorization of torts does not factor into punitive liability

A. Punitive damages are not limited to intentional tort context

B. But obviously more likely to apply in intentional tort context

2. Products liability

A. Focus is on whether the conduct meets the standard for punitive damages

3. Negligence

A. May be possible

B. Ie indiscriminately shooting a gun around a school

e. Multiple plaintiffs

1. Apply bifurcation approach

f. Constitutional limitations

1. Both federal and state constitutional issues

A. Vary by jurisdiction

B. Award is reviewed de novo

i. No deference to the jury

ii. Compliance with procedural and substantive requirements

iii. Able to adjust or overturn the award

2. Due process

A. Procedural

i. A defendant is entitled to procedural safeguards

a. Elements

A. Jury must be properly instructed on function of the damages and the factors to be considered

B. There should be a meaningful review of the award by a judge

1. Either on the trial level or on appeal

2. Must be able to adjust or overturn the award

a. Look to see whether the amount is reasonable

i. Sufficient evidence to support the specific amount of punitive damages awarded

ii. Regular review just looks for some evidence to support the decision

b. Other procedural safeguards

A. May be required

1. Case law is thus unclear

B. Types

1. 2ndary review

a. 1st level review is required

2. Clear and convincing evidence

3. Bifurcation

a. Supreme court has not yet required this mitigatory step

b. CA requires this by statute if the defendant requests this

ii. State sovereignty issues

a. States may not impose economic sanctions with the intent of changing the tortfeasors lawful conduct in other jurisdictions

A. Jury cannot punish for conduct in jurisdictions

b. But supreme court has not prohibited a jury from considering conduct in other jurisdictions

A. Can be a factor in determining reprehensibility

B. Also, courts can look at evidence of nation wide profits

B. Substantive

i. Award cannot be grossly excessive

ii. Factors

a. Reprehensibility of conduct

A. Can look at similar conduct by the defendant

1. But cannot look at conduct dissimilar to the conduct at issue

B. Can factor conduct outside the jurisdiction as to reprehensibility

1. But cannot punish the defendant for conduct outside the jurisdiction

a. Particularly if conduct is not illegal elsewhere

b. Ratio of compensatory damages to punitive damages

A. Should not exceed 9 to 1

1. 4 to 1 in most cases

B. Amount of civil or criminal penalties that could be imposed

c. Exceptions

A. Nominal damages

B. Damages that are hard to detect or difficult to determine

1. Lawyer would not take the case but for punitive damages

3. 8th amendment

A. 3 applicable clauses have thus far been rejected by the supreme court

i. Excessive bail

ii. Cruel and unusual punishment

iii. Excessive fines

B. Excessive fines is the strongest argument

i. Fines are payments that go to the government

a. Limitation is thus not applicable to punitive damages that go to individuals

b. Clause is not implicated as long as the damages go to individual plaintiffs

ii. Issue has not yet come up where states take percentage of punitive damage awards

a. Policy that states should not have an incentive to impose huge fines

b. Purpose of the 8th amendment

X RESTITUTION

a. In general

1. Seek to compensate a plaintiff for defendant’s unfair gains

A. Damages are calculated by the benefit that the defendant received

i. Not the loss to the plaintiff

2. 2 types

A. Legal 

i. Quasi-contract

ii. Replevin

iii. Common counts

B. Equitable

i. Constructive trust

ii. Equitable lean

3. 1 of the few remedies that can be sought by a breaching party

b. Legal restitution

1. Quasi-contract

A. Contract implied in law

i. Elements

a. Benefit conferred on the defendant

b. Defendant would be unjustly enriched if allowed to keep the benefit

c. Compensation would be in good conscience

B. Breach of contract

i. Plaintiff can elect rescission and restitution

a. Where damages are too speculative to allow for expectation damages

A. Cannot be proved with reasonable certainty

b. Undoing the deal

A. Do not have to prove the usual elements

ii. Need to show that there was a contract that was breached

a. Plaintiff is electing restitution

C. Public policy 

i. Policy issues that work against allowing expectation damages in a claim

a. Ie lawyer recovering contingency fees, do not want to disincentiveize firing counsel

ii. Allows restitution for value of hours and services

2. Replevin
3. Common counts

A. Theory of assumpsit

B. Shortcut to collect on real debts

i. Expedited procedure for debt recovery

ii. Waiver of tort and suing in assumpsit

C. Applied in common situations as a fictitious promise to pay

c. Equitable restitution

1. To prevent someone from hiding in his own benefit that which he has gained by reason of fraud or a special trust or confidence reposed in him by an innocent party

A. Unjust enrichment

i. Elements of a specific cause of action

a. Fraud

ii. Fiduciary relationship

a. Party is unjustly enriched by abusing a confidential relationship

b. Usually embezzlement

B. A party entitled to a constructive trust is automatically entitled to an equitable lien

i. But a party entitled to an equitable lien is not always entitled to a constructive trust

a. A party can only get an equitable lean if the money has been used to acquire part of another property

b. Constructive trust would not entitle the plaintiff to the entire thing 

ii. A party generally only wants a constructive trust if the property has increased in value

C. Apply equitable defenses

2. Constructive trust

A. Operates directly on the ill-gotten property

i. Money or things

B. Court creates a constructive trust

i. Defendant has the money and holds it in a trust

ii. Becomes a trustee until it is conveyed

C. Equitable tracing

i. Where the ill-gotten money has been transformed into something else of value

a. Property must be bought in entirety with the ill-gotten gains

ii. Court can put the new property in the constructive trust

a. Can recover an increased value

iii. Limitation

a. Bona fide purchaser

3. Equitable lien

A. Lien on a specific property creating a security interest in the property

i. Lien holder has precedent over normal creditors

ii. Entitled to specific amount of money

a. Secured by object in which the wrongful gain was invested

b. Seek an equitable foreclosure and then deficiency judgment for the difference

B. Preferable when

i. Property has declined in value

ii. Property is not purchased in whole by the ill-gotten gains
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